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i84:9  EECEIVING   STOLEN   GOODS  §4561(2) 

CHAPTER  CCXXXVII 
RECEIVING  STOLEN  GOODS 

§  4561.  Elements  of  offense. 
4561(1).  Alabama. 
4561(2).  Missouri. 

4562.  Commission  of  larceny. 

4563.  Knowledge   of  defendant  of  theft  and  intent  to  despoil  owner  of 

goods  stolen. 
4563(1).  Massachusetts. 
4563(2).  New  Jersey. 
4563(3).  New  Mexico. 
4563(4).  North  Dakota. 

4564.  Character  of  possession  by  defendant. 

4565.  Effect  of  payment  of  consideration  for  stolen  property. 

4566.  Responsibility  for  acts  of  co-conspirator. 

4567.  Effect  of  possession  of  stolen  goods  as  evidence  of  guilt. 

4568.  Effect  of  anonymous  communication  as  evidence  of  possession  and 

purpose  thereof. 

4569.  Sufficiency  of  evidence  of  knowledge  of  defendant  as  to  theft  or  em- 

bezzlement. 

§  4561.     Elements  of  offense 
§  4561(1).     Alabama 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  aided  in  receiving  or  con- 
cealing the  property  named  in  the  indictment,  knowing  it  to  have 
been  stolen,  without  the  intent  of  restoring  it  to  the  owner,  then 
you  should  convict  the  defendant.-^ 

You  are  instructed  that,  if  the  evidence  convinces  you  beyond 
a  reasonable  doubt,  notwithstanding  the  fact  that  at  the  time  the 
furniture  came  into  the  possession  of  the  defendant  he  did  not  then 
know  it  had  been  stolen,  nor  took  any  part  in  receiving  or  having 
it,  yet  if  you  further  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  at  the  time  he  disposed  of  the  property  that  he  did  so 
with  the  intent  to  conceal  it,  knowing  it  to  have  been  stolen  and 
not  having  the  intent  to  restore  it  to  the  owner,  you  should  con- 
vict the  defendant.^ 
§  4561(2).    Missouri 

You  are  instructed  that  if,  upon  consideration  of  all  the  testi- 
mony in  the  case,  in  the  light  of  the  court's  instructions,  you  find 

and  believe  from  the  evidence  that,  at  the  city  of and  state 

of ,  on  or  about  the day  of ,  the  property  men- 
tioned in  the  information,  to  wit,  one  horse,  one  wagon,  one  set 

of  single  harness,  and burlap  bags,  were  stolen,  taken,  and 

carried  away  from  and  by  some  person  or  persons 

1  Oddo  v.  State,  44  So.  646,  152  Ala.  2  oddo  v.  State,  44  So.  646,  152  Ala. 

51.  51. 
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other  than  the  defendant,  with  the  intent  on  the  part  of  the  thief 
or  thieves  to  convert  the  same  to  his  or  their  own  use,  and  to  per- 
manently deprive  the  owners  of  the  same  without  their  consent, 
and  that  the  property  so  stolen,  taken,  and  carried  away  was  of 
the  value  of  $ or  more,  and  was  the  property  of  the  said 

and  the  said ,  and  that  after  said  property  had  been 

by  some  person  or  persons   other  than   the   defendant   so   stolen, 

taken,  an.d  carried  away,  the  defendant,  at  the  city  of  and 

state  of  -: ,  on  the day  of ,  or  at  any  time  within 

years  next  before  the  filing  of  the  information  herein,  un- 
lawfully and  fraudulently  did  buy  and  receive  the  said  property  or 
any  part  thereof,  of  the  value  of  $ or  more,  into  his  posses- 
sion, and  that  at  the  time  he  did  so,  he  knew  it  to  be  stolen  prop- 
erty, you  will  find  the  defendant  guilty  of  receiving  stolen  prop- 
erty as  charged  in  the count  of  the  information,  and  assess 

his  punishment  at  imprisonment  in  the  penitentiary  for  a  term  of 

not  less  than ;-  nor  more  than years.     And  unless  you 

so  find  the  facts  to  be,  you  will  acquit  the  defendant.^ 

§  4562.     Commission  of  larceny    . 

The  court  instructs  the  jury  that  it  is  contended  on  the  part  of 
the  defendant  in  this  cause  that  M.,  who  owned  the  car  mentioned 
in  the  affidavit,  was  dead  at  the  time  C.  and  L.  got  said  car,  and 
that  dead  men  cannot  own  property.  It  is  further  contended  on  be- 
half of  the  defendant  that  C  and  L.,  at  the  time  they  got  posses- 
sion of  the  car  mentioned  in  the  affidavit,  intended  to  hold  M.  up 
and  rob  him,  and  not  to  commit  a  larceny  of  the  car.  The  court 
instructs  you  that  if  you  find  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  C.  and  L.,  or  either  of  them,  shot  and  killed  M., 
and  that  at  the  time  of  such  killing,  and  as  a  part  of  said  transac- 
tion, they  took  possession  of  said  car,  then  the  court  instructs  you 
that  the  taking  of  said  car,  under  such  circumstances,  was  a 
larceny  of  the  car  by  C.  and  L.  In  regard  to  the  contention  that 
C.  and  L.  intended  to  hold  M.  up  and  rob  him,  and  did  not  intend 
to  conim.it  the  offense  of  larceny,  the  court  instructs  you  that  it 
would  make  no  difiference  whether  C.  and  L.  intended  to  rob  M, 
of  his  car,  or  to  steal  it,  and  thereby  commit  the  ofifense  of  larceny, 
as  every  robbery  necessarily  includes  the  offense  of  larceny.'* 

§  4563.     Knowledge  of  defendant  of  theft  and  intent  to  despoil 

owner  of  goods  stolen 
§  4563(1).     Massachusetts  , 

The  jury  arc  instructed  that,  if  the  jury  are  not' satisfied  beyond 
a  reasonable  doubt   that   the   accused   knew   that  the  goods   were 

a  State  v.  Llppiuau,  lilili  S.  W.  430.  ■»  Marco  v.   State  (lud.)   125  N.  E. 

34. 
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Stolen,  he  is  entitled  to  an  acquittal.  To  justify  a  conviction,  it  is 
not  sufficient  to  show  that  the  accused  had  a  general  knowledge 
of  the  circumstances  under  which  the  goods  were  stolen,  unless 
the  jury  is  also  satisfied  that  he  knew  that  the  circumstances  were 
such  as  constituted  larceny.^ 

§  4563(2).     New  Jersey 

The  jury  are  instructed  that  the  knowledge  may  be  either  ac- 
tual knowledge,  or  it  may  be  knowledge  which  is  imputed  to  him. 
I  mean  by  that,  that  if  the  facts  and  circumstances  are  such  as  to 
impute  guilty  knowledge,  it  would  be  sufficient  to  sustain  a  con- 
viction, without  any  proof  directly  to  the  point  that  the  man,  at 
the  time  he  bought  it,  was  informed  that  it  was  stolen  property. 
That  is  not  necessary.  But  the  facts  must  be  shown  to  your  sat- 
isfacti®n  beyond  a  reasonable  doubt  that,  when  he  did  receive  it, 
it  was  in  the  possession  of  the  thief  who  had  stolen  it  from  the 
owner,  and  that  the  person  who  received  it  took  it  under  such 
circumstances  that  a  man  of  ordinary  prudence  and  caution  would 
be  satisfied  that  it  was  stolen  property.^ 

§  4563(3).     New  Mexico 

You  are  instructed  that  before  3^ou  can  convict  the  defendant  in 
this  case  upon  the  charge  of  receiving  stolen  property,  it  is  neces- 
sary that  you  should  believe  from  the  evidence  beyond  a  reasonable 
doubt  that,  at  the  time  the  defendant  received  the  horse  described 
in  this  indictment,  he  knew  the  same  had  been  stolen  from  the 
true  owner  thereof,  and  that  he  received  the  same  with  the  fraudu- 
lent intent  of  depriving  the  true  owner  of  the  immediate  possession 
thereof.' 
§  4563(4).    North   Dakota 

You  are  instructed  that  this  felonious  intent,  to  warrant  convic- 
tion, must  have  consisted  of  his  intentional  receipt  of  said  stolen 
property,  knowing  the  same  to  be  stolen,  with  further  intent  in 
defendant  in  receiving  the  same  to  deprive  the  owner  of  said  prop- 
erty, or  to  derive  gain,  profit,  or  consideration  himself  from  re- 
ceiving or  concealing  said  property  or  the  disposal  thereof.* 

§  4564.     Character  of  possession  by  defendant 

The  jury  are  instructed  that,  to  receive  the  stolen  goods  means 
to  take  them  into  one's  possession,  care,  or  custody ;  it  is  not  nec- 
essary that  the  accused  should  take  the  property  into  his  manual 
possession — that  is,  into  his  own  hands;    it  is  enough  if  he  takes 

5  Commonwealth  v.  Leonard,  4  N.  E.  7  Territory  v.  West,  99  P.  343,  14  N. 
96,  140  Mass.  473,  54  Am.  Rep.  4S5.  M.  546. 

6  State  V.  Di  Benedetto,  82  A.  521,  s  state  v.  Denny,  117  N.  W.  869,  17 
82  N.  J.  Law,  168.  N.  D.  519. 
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it  into  his  constructive  possession.  In  this  connection  you  are 
instructed  that,  while  there  must  be  an  actual  exclusive  possession 
by  the  receiver  there  may  be  an  actual  joint  possession  in  two  per- 
sons, which  is  as  to  them  exclusive.  It  is  not  necessary  that  the 
evidence  should  show  that  one  of  the  accused  had  physical  posses- 
sion of  any  or  all  this  property  himself  a-nd  concealed  i*  with  his 
own  hands,  but  if  he  was  present,  then  knowing-  that  the  property 
had  been  stolen  and  saw  it  hid  by  another,  and  kept  silent  and  re- 
fused to  give  information  to  an  officer  searching  for  it,  such 
conduct  unless  explained,  makes  such  accused  person  as  guilty  in 
law  as  the  other  whose  hands  actually  secreted  the  property.^ 

§  4565.     Effect  of  payment  of  consideration  for  stolen  property 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  did,  in  fact,  buy  the  steers  and  pay  a  consideration  there- 
for this  would  be  no  defense  if  it  was  a  part  of  an  agreement  or 

understanding  or  conspiracy   between   the   defendant   and  

by  which  the  larceny  of  the  steers  might  be  accomplished.^" 

§  4566.     Responsibility  for  acts  of  co-conspirator 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that,  before  the  time  it  is  charged  in 
the  affidavit  that  defendant  received  the  automobile  mentioned  in 
the  affidavit  from  L.  and  C,  the  defendant  and  R.  entered  into  a 
conspiracy  for  the  purpose  of  prosecuting  a  common  enterprise, 
and  that  in  the  prosecution  of  such  common  enterprise  and  to 
carry  out  the  object  and  purpose  of  said  conspiracy,  they  induced 
and  procured  the  said  L.  and  C.  to  steal  automobiles  and  bring  them 
to to  sell,  or  trade  to  the  defendant  or  R.,  and  that  in  pur- 
suance of  such  conspiracy  the  said  L.  and  C.  did  steal  automobiles 

and  bring  them  to  ,  and  sold  or  traded  said  automobiles  to 

the  defendant  or  R.,  and  that  the  automobile  mentioned  in  the 
affidavit  was  one  of  the   automobiles   stolen   by   L.   and   C.   and 

brought  by  them  to  ,  and  sold  or  traded  to  the  defendant, 

then  the  court  instructs  you  that  the  defendant  in  this  action 
would  be  Ijound  by  all  the  things  done  and  said  by  the  said  R.  in 
promoting  and  to  carry  into  effect  the  objects  and  purposes 
of  the  said  conspiracy. ^^ 

§  4567.     Effect  of  possession  of  stolen  goods  as  evidence  of  guilt 

'i'hc  jury  arc  instructed  that  the  finding  of  stolen  property  in  the 

possession  of  another  short!}'  after  said  property  has  been  stolen 

"St.ilo  V.  WciiKT,  so  A.  V.)S,  84  W.  519,  94  Ark.  548,  140  Am.  St.  Rep. 
Conn.    111.  141.' 

10  liliKkshare     v.     State,     128     S.  1 1  Marco  v.  State  (Ind.)  125  N.  E. 

34. 
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raises  the  presumption  of  guilt  as  against  the  person  in  whose 
possession  the  same  is  found,  but  this  presumption,  however,  is 
a  rebuttable  one,  and  if  the  possession  is  explained  to  the  satis- 
faction of  the  jury,  then  this  presumption  is  overcome  and  should 
not  be  considered  as  any  evidence  of  the  guilt  of  the  accused.  The 
finding  of  property  in  the  possession  of  the  defendant  which  has 
been  stolen  is,  of  course,  not  in  itself  sufficient  to  warrant  a  con- 
viction, but  is  merely  a  circumstance  to  be  considered  by  the  jury 
in  passing  upon  his  guilt  or  innocence. ^^ 

§  4568,     Effect  of  anonymous  communication  as  evidence  of  pos- 
session and  purpose  thereof 
The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that   the   defendant  wrote   the   anonymous    communication   called 

the paper  and  mentioned   in  the  evidence,   then  you  may 

infer  from  the  writing  of  such  paper  that  this  defendant  had  the 
violin  in  his  possession  at  that  time,  and  that  he  wrote  that  com- 
munication for  the  purpose  either  to  dispose  of  the  violin  by  some' 
surreptitious  means  or  to  conceal  it,  and  you  may  take  it  as  evi- 
dence that  he  kept  the  violin  in  his  possession  for  the  purpose  of 
concealing  it,  and  depriving  and  defrauding  the  true  owner  of  its 
possession.** 

§  4569.     Sufficiency  of  evidence  of  knowledge  of  defendant  as  to 
theft  or  embezzlement 
The  jury  are  instructed  that,  in  determining  whether  or  not  the 

defendant  knew  that  the  tickets  received  by  him  from  had 

been  embezzled,  you  are  to  consider  all  the  facts  in  the  case  and 
the  circumstances  surrounding  the  transaction.  It  is  not  necessary 
for  the  government  to  prove  that  he  had  such  knowledge,  derived 
either  from  his  actual  personal  observation,  or  from  information 
given  by  others,  who  knew  the  fact  of  embezzlement.  The  guilty 
knowledge  of  the  defendant  upon  this  subject  may  be  inferred  from 
the  facts,  if,  at  the  time  of  receiving  the  tickets,  he  knew  the 
facts  which  in  your  judgment  would  impress  any  ordinary  reason- 
able man  with  the  belief  that  the  tickets  had  been  embezzled. 
If,  therefore,  you  find  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  received  the  tickets  under  such  circum- 
stances as  would  satisfy  any  man  of  ordinary  observation,  intelli- 
gence, and  caution  that  they  had  been  embezzled,  you  will  be  au- 
thorized in  finding  that  he  knew  that  fact,  and  in  returning  a  ver- 
dict of  guilty,  if  the  other  elements  of  guilt  are  established.** 

12  State  V.  Eoss  (N.  D.)  179  N.  W.  i*  Gassenheimer  v.   U.   S.,  26  App. 
993.                                                                     D.  C.  432. 

13  People  V.  Fletcher,  44  App.  Div. 
199,  60  N.  Y.  S.  777. 
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I 
CHAPTER  CCXXXVIII 
RECOUPMENT,  SET-OFF,  AND  COUNTERCLAIM 
§  4570.     Relief  awarded  in  case  of  finding  in  favor  of  counterclaim. 

§  4570.     Relief  awarded  in  case  of  finding  in  favor  of  counterclaim 

You  are  instructed  that  the  jury  will  find  for  plaintiff  $ , 

the  balance  on  the  account;  and,  if  you  find  for  defendant  on  his 
counterclaim,  if  for  a  less  amount  than  plaintiff's  claim,  you  will 
deduct  same  from  amount  allowed  plaintiff  and  render  your  ver- 
dict for  plaintiff  for  balance.  If  you  find  for  defendant  on  his  coun- 
terclaim for  a  greater  amount  than  allowed  plaintiff,  you  will  de- 
duct amount  allowed  plaintiff  from  amount  found  for  defendant, 
and  render  your  verdict  for  defendant  for  balance.^ 


CHAPTER  CCXXXIX 
RECORDS 

§  4571.     Effect  of  burnt  or  lost  record  proceeding  as  estoppel. 

§  4571.     Effect  of  burnt  or  lost  record  proceeding  as  estoppel 

You  are  instructed  that  the  effect  of  the  burnt  or  lost  record 
proceeding  is  to  estop  plaintiffs  from  saying  that  the  deeds  or  rec- 
ords established  in  the  proceeding  are  not  true  copies  of  the  lost 
or  burnt  deeds  and  records  mentioned  therein.  These  copies  have 
the  same  force  and  effect  as  the  lost  or  destroyed  deeds  and  rec- 
ords would  Have  were  they  not  lost  or  destroyed.  They  do  not 
estop  or  prevent  the  plaintiffs  from  showing,  if  they  can,  that  they 
have  a  better  title  to  any  of  the  lands  embraced  in  said  lost  deed? 
than and  those  claiming  under  her.' 

1  Western  Cabinet  &  Fixture  Mfg.         fi  McNeelv  v.  Laxton,  63  S.  E.  278, 
Co.  V.  Davis,  181  S.  W.  273,  121  Ark.       149  N.  C.  327. 
370. 
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CHAPTER  CCXLr 

-  REFORMATION  OF  INSTRUMENTS 

§  4572.     Mutual  mistake. 

4573.  Want  of  diligence  of  complaining  party. 

4574.  Conditions  precedent. 

§*  4572.     Mutual  mistake 

You  are  instructed  J;hat  it  is  the  presumption  of  law  that  the 
deed  for  the  lots  hereinbefore  referred  to  contained  the  agreement 
of  the  parties  thereto  concerning  said  conveyance  and  all  of  the 
agreement.  This  presumption  may  be  overcome  by  the  party  as- 
serting that  the  deed  does  not  contain  all  of  the  agreement,  but 
the  burden  of  proving  such  is  upon  the  party  making  such  asser- 
tion. So  in  this  case  the  evidence  must  establish  that  the  mistake 
alleged  was  common  to  both  parties ;  in  other  words,  that  both 
parties  understood  the  contract  as  it  is  alleged  it  ought  to  have 
been  expressed,  and  as  in  fact  it  was  but  for  the  mistake  alleged 
in  reducing  it  to  writing  and  the  failure  to  insert  the  reservation 
as  to  the  assumption  of  the  mortgage.^ 

You  are  instructed  that  if  you  should  find  from  the  evidence 
that  the  words,  "accept  said  machinery  on  arrival  and,"  should  have 
been  by  agreement  of  the  parties  left  out  of  the  contract  and  were 
left  in  the  contract  by  mistake  of  the  defendant,  and  that  he  thought 
that  they  had  been  stricken  out  and  that  they  were  left  in  the 
contract,  either  purposely  or  by  the  mistake  of  the  plaintiff's  man- 
ager, when  they  should  have  been  stricken  out,  this  in  law  would 
be  equivalent  to  a  mutual  mistake  and  should  be  so  considered  by 
you." 

§  4573.     Want  of  diligence  of  complaining  party 

The  jury  are  instructed  that,  in  making  a  contract,  the  parties 
are  bound  to  exercise  ordinary  care  and  diligence  to  inform  them- 
selves as  to  any  facts  relating  to  the  subject-matter  of  the  con- 
tract, and  equity  will  not  relieve  for  any  mistake  that  was  solely 
the  result  of  a  want  of  such  care  and  diligence.* 

§  4574.     Conditions  precedent 

You  are  hereby  instructed  that  if  you  find  and  believe  from  the 
testimony  that  some  one  deceived  the  plaintiff  concerning  the  prop- 

iZuspann  v.  Roy,  170  P.  387,  102  Co.  v.  Schalansky,  165  P.  289,  100 
Kan.  188.  Kan.  562. 

2  Minneapolis    Steel    &    Machinery  3  Dolvin  v.  American  Harrow  Co., 

62  S.  E.  198,  131  Ga.  300. 
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erty  intended  to  be  conveyed,  and  you  further  believe  that  the 
defendant,  without  knowledge  of  the  deception,  in  good  faith  in- 
tended to  buy  the  two  lots,  then  you  are  instructed  that  before  the 
plaintiff  is  entitled  to  an}^  relief  he  must  in  good  faith  tender  back 
to  the  defendant  the  amount  of  money  paid  under  said  deed,  to- 
gether with  interest,  and  surrender  back  the  notes  executed  by  de- 
fendant.* 


CHAPTER  CCXLI 
REGISTER  OF  DEEDS 
§  4575.     Liability  for  negligence  in  indexing. 

§  4575.     Liability  for  negligence  in  indexing 

You  are  instructed  that  it  is  the  undisputed  evidence  in   this 
case  that  a  mortgage  from  L.  to  J.  was  indexed  by  the  clerk  of 

the county  court  in  the  name  and  as  being  given  by  L.  to 

J,  and  the  court  now  instructs  you  that  if  you  shall  believe  from 
the  evidence  in  this  case  that,  before  plaintiff"  purchased  an  interest 
in  the  property  covered  by  said  mortgage,  he  employed  reasonably 
competent  and  skilled  attorneys  to  examine  the  title  to  the  prop-, 
erty  purchased  by  him,  and  said  attorneys  did  examine  said  title 
and  reported  to  plaintiff  the  result  of  said  examination,  and  that 
such  report  did  not  show  any  such  mortgage  on  said  property, 
and    plaintiff   relied   on    said    report  in   purchasing   said   property, 

then  the  law  is  for  the  plaintiff  and  you  will  find  for  him  $ 

with  interest  from  the  day  of  ,  unless  you  shall  be- 
lieve from  the  evidence  that  said  attorneys,  in  the  examination  of 
said  title,  failed  to  exercise  ordinary  care  and  reasonable  diligence 
to  discover  said  mortgage,  in  which  event,  and  if  you  shall  so  be- 
lieve, then  the  law  is  for  the  defendant  and  you  will  so  find.^ 

You  ave  instructed  that  "ordinary  care"  and  "reasonable  dili- 
gence," as  used  in  instruction  No. ,  means  such  care  and  such 

diligence  as  reasonably  careful  and  prudent  persons  are  accustomed 
to  use  in  their  own  affairs  when  engaged  in  a  like  business,  or  the 
floing  of  a  like  thing,  and  under  like  or  similar  circumstances  of 
this  casc.2 

♦  IlorwlU   V.    Lu    liodie   (Tex.   Civ.  2  Title  Guaranty  &   Surety   Co.  of 

Afip.)  107  S.  W.  1US.  Scniiiton.  l*a.  v.  Commonwealth,  133 

J'JMtlc   (;uaninty  &   Surely  Co.   of       S.  W.  577,  141  Ky.  570. 
Semiitori,   I'n.   v.  ronimonwealtli,  133 
8.  W.  577,  141  Ky.  570. 
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§  4576.     Inadequacy  of  consideration 

The  jury  are  instructed  thai  they  have  no  right  to  disregard  the 
release  offered  in  evidence  on  the  ground  of  any  inadequacy  of  the 
consideration  therein  named,  nor  can  the  jury  disregard  the  same 
because  of  any  unfair  conduct,  if  any  there  was,  on  the  part  of  the 
defendant  or  its  agents,  which  relates  solely  to  the  consideration 
for  which  such  release  was  given. ^ 

§  4577.     Effect  of  release 
§  4577(1).     Alabama 

The  court  charges  the  jury  that,  even  if  they  believe  from  the 
evidence  that  plaintiff  was  honestly  mistaken  about  the  terms  of 
the  release,  still  the  court  charges  the  jury  they  cannot  find  for 
the  plaintiff,  unless  the  jury  are  further  reasonably  satisfied  from 
the  evidence  that  plaintiff  was  caused  to  sign  the  said  release  by 
reason  of  the  fraud  and  misrepresentation  of  the  person  acting  for 
the  defendant.^ 

§  4577(2).    Iowa 

You  are  instructed  that  a  man  in  health  and  accustomed  to  the 
transaction  of  business,  in  executing  such  paper  as  that  oft'ered 
in  evidence  in  this  case,  would  not  be  at  liberty  to  deny  his  knowl- 
edge of  its  contents.     But  one  in  the  situation  the  plaintiff"  was  in, 

1  Chicago    Union    Traction    Co.    v.  ~  Birmingham  Ry..  Light  &  Power 

Mommsen,  107  111.  App.  353.  Co.  v.  Jordan,  54  So.  280,  170  Ala. 

530. 
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lying  on  his  bed,  if  he  was  lying  on  his  bed,  prostrated  and  dis- 
tracted by  the  pain  which  came  to  him  from  the  injury  he  received, 
if  he  was  so  distracted,  might,  under  such  circumstances,  if  you 
find  the  same  have  been  proved,  as  are  set  forth  in  instruction  No. 

,  be  excused  from  reading  it,  if  in  fact  he  did  not  read  it,  or 

from  having  the  same  read  to  him,  if  he  did  not  have  it  read.  He 
may  be  excused  because  he  was  in  such  pain,  agony,  and  misery; 
but  if  he  understood  what  he  was  doing,  and  understood  that  he 
was  making  a  settlement  of  the  whole  business,  of  the  entire  mat- 
ter between  himself  and  the  defendant,  then  he  would  be  bound 
by  the  settlement  without  regard  to  the  amount  of  money  which 
he  received.  If  the  settlement  was  made  with  the  full  understand- 
ing of  the  rights  of  the  parties,  plaintiff  then  being  in  such  a  state 
of  health  and  mind  as  to  enable  him  to  transact  such  business, 
then  you  should  say  that  the  settlement  is  binding  upon  the  plain- 
tiff, and  he  is  concluded  in  this  action,  and  you  need  make  no 
further  inquiry  in  respect  to  it;  that  is  to  say,  his  suit  in  this  case 
cannot  be  maintained,  and  your  verdict  should  be  for  the  defend- 
ant.^ 

§  4577 (3>.     Michigan 

I  charge  you,  on  behalf  of  the  defendant,  that  a  release  under- 
standingly  made  for  a  consideration'  is  a  bar  to  an  action  for  the 
injury  for  which  same  is  given.  The  amount  paid  does  not  affect 
the  validity  of  a  release.* 

§  4578.     Avoidance — Mutual  mistake  of  fact 
§  4578(1).    Arkansas 

You  are  instructed  that  the  execution  of  the  release  by  the 
plaintiff,  which  bears  date  ,  and  put  in  evidence,  is  not  de- 
nied. But  if  the  jury  find  from  the  preponderance  of  the  evidence 
that  before,  or  at  the  time,  the  consideration  was  paid  for  said  re- 
lease, and  the  same  was  executed,  the  physician  and  surgeon  of 
the  defendant  railway  company  made  an  examination  of  the  plain- 
tiff's injuries,  and  thereupon  assured  the  plaintiff  that  his  injuries 
were  not  permanent,  but  that  plaintiff  would  be  able  to  resume 
his  position  and  duties  with  defendant  in  a  short  time,  and,  rely- 
ing upon  said  statement  to  be  true,  he  executed  said  release,  but 
soon  afterwards  it  was  developed  that  plaintiff  was  permanently 
injured,  and  that  he  would  never  be  ,able  to  perform  labor  in  his 
line  of  employment,  but  that  at  the  time  of  making  said  statements 
defendant's  pliysician  and  surgeon  either  knew  that  plaintiif  was 
permanently  injured  and  misrepresented  that  fact,  or  was  honestly 
mistaken  as  to  extent  of  plaintiff's  injuries,  and  misled  him  into 

•  IMtitt  V.  American  ("oment  IMjistei  *  Roy  v.  Kiru,  175  N.  W.  475,  208 

Co.,  151  N.  W.  403,  109  lovvu,  330.  Mich.  571. 
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signing  said  release,  then  plaintiff  is  not  bound  by  the  same,  and 
the  jury  should  so  find.^ 

§  4578(2).     Iowa 

The  court  instructs  the  jury  that,  to  avoid  the  written  release 
in  question  and  warrant  you  in  holding  it  for  naught  as  a  defense 
in  this  case,  the  burden  of  proof  is  upon  the  plaintiff  to  show  by 
the  evidence  the  following  matters :  That,  when  the  release  in  ques- 
tion was  executed  by  the  plaintiff  and  delivered  to  the  defendant, 
this  plaintiff  and  the  defendants  entered  into  such  compromise  and 
settlement  under  a  mutual  mistake  of  fact;  that  both  parties  were 
wholly  and  unconsciously  ignorant  of  the  nature  and  character  and 
extent  of  plaintiff's  injury,  and  that  it  was  not  contemplated  by 
the  parties,  or  either  of  them,  that  the  settlement  and  compromise 
compensated  plaintiff  or  was  in  fact  a  settlement  and  compromise, 
for  injuries  sustained,  other  than  the  loss  of  time  for  a  short  period; 
that,  at  the  time  of  the  execution  of  said  release,  the  plaintiff  and 
the  defendant  did  not  know,  contemplate,  or  consider  the  nature 
and  extent  of  the  injur}^,  and  that  such  settlement  and  compromise 
was  made  with  total  and  unconscious  ignorance  that  the  nerves 
in  plaintiff's  wrist,  which  administer  to  the  little,  the  ring,  and 
partially  to  the  second  finger,  were  severed  and  destroyed,  and  that 
the  tendons  attached  to  and  controlling  the  second,  third,  and  little 
fingers  of  the  left  hand  had  become  adhered  and  contracted ;  and 
that  all  that  was  contemplated,  intended,  and  considered  and  agreed 
in  such  settlement  and  compromise,  at  the  time  such  release  was 
•signed  by  the  plaintiff,  was  the  payment  for  loss  of  time  for  a 

period  of weeks  and  that  all  that  was  considered  and  agreed 

in  such  settlement  and  compromise,  at  the  time  the  release  was 
signed,  by  the  defendants,  was  the  payment  for  loss  of  time  for  a 
period  of weeks,  or  some  portion  thereof,  or  that  the  defend- 
ants, or  either  of  them  (that  is,  either  of  the  members  of  defend- 
ant firm),  by  their  conduct  or  anything  they  said  to  the  plaintiff 
at  or  before  the  release  was  signed,  induced  the  plaintiff"  to  be- 
lieve that,  by  signing  such  release,  he  was  only  receipting  for  com- 
pensation for  a  few  weeks  loss  of  time ;  and  it  must  appear  that 
the  agreement,  as  signed,  did  not  contain  the  real,  actual,  and  in- 
tended agreement  of  the  parties.  The  burden  is  upon  the  plain- 
tiff to  show  such  matters  by  the  evidence.  Ordinarily  in  a  civil 
action,  such  as  this  is,  the  party  on  whom  the  burden  of  proof  is 
cast  is  only  required  to  make  proof  by  a  fair  preponderance  of  the 
evidence.  'In  this  case  the  plaintiff  must  prove  the  foregoing  mat- 
ters by  a  preponderance  of  the  evidence,  (and  the  character  of 
the  evidence  must  be  clear,  convincing,  and  satisfactory  concern- 

e  St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Carter,  126  S.  W.  99,  93  Ark.  589. 
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ing  the  above-mentioned  matters  so  necessary  to  be  proven),  and 
that  the  agreement  and  release  in  question  did  not  truly  contain 
or  express  the  real  agreement  of  the  parties.  If  all  of  the  above- 
mentioned  matters  are  thus  shown,  the  release  in  question  will  be 
avoided,  and  you  will  hold  it  for  naught  and  proceed  with  further 
investigation  of  the  case  before  you,  under  the  instructions  here- 
inafter given  you.  But,  if  all  such  matters  above  set  forth  are  not 
so  established,  then  you  will  proceed  no  further  with  the  consid- 
eration of  the  case,  but  will  return  a  verdict  for  the  defendant.® 

§  4579.     Avoidance  for  fraud 
§  4579(1).    Alabama 

The  court  charges  the  jury  that,  before  they  can  find  for  the 
plaintiff,  they  must  be  reasonably  satisfied  from  the  evidence  that 
the  plaintiff  was  induced  to  sign  the  said  release  by  the  fraud  or 
misrepresentation  of  the  person  acting  for  the  defendant  at  the 
time  of  the  signing  of  the  said  rules.' 

§  4579(2).     Michigan 

You  are  instructed  that,  if  this  receipt  or  release  that  has  been 
introduced  in  evidence  was  entered  into  by  him  knowingly,  that  is, 
understandingly,  knowing  what  it  was,  then  he  cannot  recover  in 
this  action,  even  though  he  had  a  right  of  action,  and  you  are  also 
not  concerned  with  the  amount  or  the  size  of  the  consideration  of 
that  release  because  no  matter  how  good  an  action  he  had,  or  how 
much  money  he  would  be  entitled  to  recover,  if  he  knowingly  re- 
leases that  right  of  action  for  $ ,  he  has  got  a  right  to  do 

that,  and  tLe  defendant  is  entitled  to  the  protection  of  it,  and  the 
plaintiff  is  bound  by  it.  On  the  other  hand,  if  he  has  a  right  of 
action  against  the  defendant  and  the  defendant  secures  the  release 
from  him  through  any  means  of  fraud,  or  because  the  plaintiff 
was  intoxicated,  or  because  of  any  condition  of  the  plaintiff  by  rea- 
son of  which  he  did  not  understand  what  he  was  doing,  or  did  not 
know  what  he  was  doing,  why  then  of  course  the  release  would 
have  no  binding  force  or  effect  upon  him.  So  that  you  must  deter- 
mine that  proposition  in  this  case,  as  well  as  the  other.  If  he  know- 
ingly and  understandingly  executed  this  release,  he  cannot  recover 
in  this  action,  no  matter  how  good  a  claim  he  has  got,  and  your  ver- 
dict should  be  no  cause  of  action.  On  the  other  hand,  if  you  be- 
lieve that  the  release  was  secured  from  him  while  he  was  in  a  con- 
flition  not  to  understand  what  he  was  doing,  then  he  is  not  bound 
by  the  release,  and  you  may  bring  in  a  verdict  for  the  plaintiff.* 

0  !{<-<Miiif,'«ori  V.  I?liif>  ^<k  Hiirorty,  141)       f-o.   v.   .Tordan,   54   So.   2S0,   170  Ala. 

N.  w.  !».;:;,  ir.s  i(»wii,  :n.    'riio  i)iiron-     n'.io. 

tliotical    cliiiisf!    l.s   not.   oxpicssly    ap-  «  Hoy  v.  Kirn,  175  S.  W.  475,  208 

ITovrd.  "  Mich.  571. 
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§  4579(3).    North  Carolina 

The  jury  is  instructed  that,  if  the  jury  find  as  a  fact  from  the 
evidence  that  the  release  set  up  by  the  defendant  in  its  answer 
was  secured  from  her  by  the  agent  of  defendant  by  representing  to 
her  that  the  company  desired  to  help  her  on  account  of  said  in- 
jury, and  if  he  did  not  read  or  explain  said  paper  to  her,  and  if  she 
could  not  read  at  the  time,  but  merely  wrote  her  name,  and  signed 
the  same  to  the  bottom  of  the  paper  under  the  representation  of 
said  agent  that  the  company  wanted  to  help  her,  and  she  did  not 
understand  the  purport  of  the  paper,  or  that  it  was  intended  as 
a  release  of  her  claim  against  the  defendant,  and  if  the  defendant's 

agent  handed  her  a  check  for  $ ,  and  did  not  explain  to  her 

that  it  was  intended  as  a  full  settlement  of  her  claim,  and  if  she 
carried  said  check  back  to  the  defendant,  and  has  never  cashed  same, 
then  the  jury  should  answer  the  second  issue,  "Yes."® 

The  jury  is  instructed  that,  if  they  find  as  a  fact  from  the  evi- 
dence that  the  plaintiff  was  an  old,  ignorant  woman,  unable  to 
read,  and  if  defendant's  agent  secured  her  signature  to  the  paper 
set  up  in  the  answer  upon  the  representation  that  the  company 
desired  to  help  her,  without  stating  the  nature  of  the  paper,  or 
reading  same  to  her,  and  without  informing  her  that  said  paper 
was  intended  as  a  release  of  her  claim  against  said  defendant  for 
damages  on  account  of  her  injury,  and  if  the  plaintiff  was  deceived 
thereby,  and  would  not  have  signed  said  paper  if  she  had  been 
informed  by  said  agent  that  it  was  a  release  of  her  claim  for  injuries 
against  said  defendant,  then  the  jury  should  answer  the  second 
issue,  "Yes."  i» 

The  jury  is  instructed  that,  if  the  jury  find  as  a  fact  from  the 

evidence  that  the  $ consideration  paid  for  the  release  set 

up  by  defendant  was  grossly  inadequate,  then  this  would  be  a 
circumstance  which  the  jury  may  consider  with  other  evidence,  if 
any,  in  passing  upon  the  second  issue  as  to  fraud  and  undue  ad- 
vantage in  procuring  the  release;  and,  if  the  jury  find  as  a  fact 
from  the  evidence  that  the  plaintiff  was  an  old,  ignorant  woman, 
unable  to  read,  and  if  defendant's  agent  secured  her  signature 
to  the  paper  set  up  in  the  answer  upon  representation  that  the 
company  desired  to  help  her,  without  stating  the  nature  of  the 
paper  or  reading  same  to  her,  and  without  informing  her  that  said 
paper  was  intended  as  a  release  of  her  claim  against  said  defend- 
ant for  damages  on  account  of  her  signature,  and  if  the  plaintiff 
was  deceived  thereby,  and  would  not  have  signed  said  paper  if  she 
had  been  informed  by  said  agent  that  it  was  a  release  of  her  claim 

9  Settee   v.    Charlotte   Electric   Ry.  i"  Settee  v.  Charlotte  Electric  Ry. 

Co.,  8S  S.  E.  734,  171  N.  C.  410.  Co.,  88  S.  E.  734,  171  N.  G.  440. 
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for  damages  against  said  defendant,  then  the  jury  should  answer 
the  second  issue,  "Yes."  ^^ 

§  4579(4).     Oklahoma 

You  are  instructed  that,  before  fraud  sufficient  to  warrant  the 
cancellation  of  the  release  which  the  plaintiff  has  admitted  sign- 
ing in  this  case  can  be  established,  it  must  be  shown  that  a  ma- 
terial representation  has  been  made;  that  it  was  false;  that  when 
it  was  made  the  speaker  knew  it  was  untrue  or  made  it  recklessly 
or  without  knowledge  of  its  truth  and  as  a  positive  assertion ;  that 
it  was  made  with  the  intention  that  it  should  be  acted  upon  by  the 
one  to  whom  it  was  made ;  that  it  was  so  acted  upon  by  reason  of 
the  reliance  placed  upon  it;  and  that  damage  or  injury  resulted 
thereby.  Therefore,  unless  you  find  in  this  case  that  some  agent 
or  employe  of  this  defendant  made  a  false  statement  to  the  plain- 
tiff in  connection  with  this  release  and  the  execution  thereof,  and 
that  the  said  release  was  signed  as  a  result  of  the  said  false  state- 
ment so  made  your  verdict  should  be  for  the  defendant.^^ 

§  4579(5).    Texas 

You  are  instructed  that  if  the  jury  believe  from  the  evidence 
that,  before  the  signing  of  the  release  and  the  receipt  of  the  sum 

of  $ —  by  plaintiff,  the  agent  of  defendant  told  plaintiff  that 

if  he  did  not  sign  said  paper  he  (plaintiff)  could  not  leave  the  hos- 
pital, and  that  plaintiff  could  not  read  nor  write  the  English  lan- 
guage, and  did  not  know  the  contents  of  said  release,  and  that  the 
agents  of  defendant,  by  their  words  and  conduct,  led  plaintiff  to 
believe,  and  plaintiff  did  believe,  that  unless  he  signed  said  release 
he  could  not  leave  sajd  hospital,  and  that  the  agents  of  defendant 
did  by  fraud  induce  plaintiff  to  sign  said  release  and  receive  said 

$ ,  then  you  are  charged  that  the  signing  of  said  release  and 

the  receipt  of  said  $ by  plaintiff  would  not  be  binding  on 

j)laintiff.'^ 

§  4579(6).    Utah 

The  court  instructs  the  jury  that  the  defendant  contends  that, 
if  the  plaintiff  ever  had  a  claim  against  the  defendant,  the  same 
was  fully  scttlgd  between  the  parties  by  the  agreement  and  release 
introduced  in  evidence  and  marked  Exhibit .  You  are  in- 
structed that  the  giving  or  receiving  of  the  one  dollar  mentioned 
was  not  essential  to  make  the  same  a  binding  agreement,  but  that 
the  agreement  on  the  part  of  the  defendant  company  to  pay  the 
jjlaintiff  half  his  wages  for  a  period  of weeks  was  sufficient 

n  Scttfo  V.  Charlotte  Elect lic  Ky.  is  Texas  &  P.    Rv.   Co.    v.   Villafu- 

Oo.,  88  S.  E.  7:54,  171  N.  C.  440.  erle  (Civ.  App.J  15C  S.  W.  1155. 

12  ChU'niio,  U.  I.  &  I'.  Ky.  Co.  v.  i'e- 
uix,  l.VJ  1'.  IJll,  01  Old.  4. 
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consideration  to  make  the  same  binding  upon  the  plaintiff.  How- 
ever, you  are  instructed  that  before  the  same-  was  binding  upon 
the  plaintiff  he  must  have  understood  the  nature  of  the  instrument 
that  he  was  signing,  and  that  it  was  an  agreernent  on  his  part  to 
give  up  and  relinquish  whatever  claim  he  had  against  the  defend- 
ant company  arising  out  of  the  accident  to  him.  If  he  did  not  so 
understand  the  release,  but,  on  account  of  his  unfamiliarity  with, 
or  lack  of  understanding  of,  the  English  language,  he  believed  it 
to  be  a  paper  connected  with  his  claim  against  the  insurance  com- 
pany, then  the  court  instructs  you  that  the  same  would  not  be 
binding  upon  him,  because  it  is  an  essential  element  of  an  agree- 
ment that  the  party  must  assent  to  the  terms  of  the  agreement. 
This  does  not  mean  that  he  must  understand  the  particular  words 
used  in  the  writing,  but  it  does  mean  that  he  must  understand  that 
he  was  giving  up  any  claim  for  damages  that  he  might  have 
against  the  defendant  company.  If  you  find  from  the  evidence  that 
the  plaintiff  signed  the  release  understanding  that  he  was  giving 
up  his  cause  of  action  against  the  defendant,  your  verdict  must 
be  in  favor  of  the  defendant,  and  it  is  not  material  that  you  may 
believe  that  the  consideration  agreed  upon  was  not  adequate,  con- 
sidering the  extent  of  the  injury  as  it  now  appears.  The  plaintiff' 
claims  that  the  release  was  procured  from  him  by  fraudulent  mis- 
representations as  to  the  nature  of  the  instrument,  alleging  that  it 
was  represented  to  him  to  be  connected  with  the  claim  against  the 
insurance  company.  The  court  instructs  you  that  fraud  is  not 
presumed,  but  the  burden  is  upon  the  party  alleging  it  to  prove 
the  fraud ;  and  in  this  case  the  court  therefore  instructs  you  that, 
before  you  can  disregard  the  release  on  the  ground  of  fraud,  it 
must  appear,  by  evidence  that  is  clear,  cogent,  and  convincing  (or 
"by  a  preponderance  of  the  evidence,"  depending  on  the  rule  pre- 
vailing in  the  particular  jurisdiction)^,  that  the  fraud  was  practiced 
upon  the  plaintiff  as  alleged,  and  that  by  reason  of  such  fraud  he 
was  led  into  signing  an  instrument  which  he  did  not  intend  to 
execute.*^ 

§  4580.     Same — Presumptions  and  burden  of  proof 

The  court  instructs  the  jury  that  this  paper,  purporting  to  be 
a  release,  is  regular  upon  its  face,  and  the  presumption  of  law  to 

14  Dovich    V.     Chief     Consolidated  of  the  evidence  would  not  be  sufficient 

Mining  Co.,  174  P.  627,  53  Utah,  522.  to  authorize  setting  aside  the  release 

In  this  case  the  court  holds  that  the  was  unavailing.    At  the  same  time  the 

words  "clear,  cogent,  and  convincing"  court    expressly    refused    to   concede 

denote  something  more  than  a  mere  that  plaintiff  was  required  to  adduce 

preponderance,  and  that  therefore  an  more    than    a    preponderance    of    the 

exception  to  the  above  instruction  on  evidence  on  the  question  of  fraud,  in 

the  ground  that  it  did  not  contain  a  order  to  secure  the  avoidance  of  the 

statement  that  a  mere  preponderance  release. 
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begin  with  is  that  it  was  executed  in  good  faith.  Fraud  is  never 
presumed  but  must  be  established  under  our  laws  by  reasonably- 
clear  and  satisfactory  evidence.  The  burden  of  proof  upon  this 
question  is  upon  the  plaintiff  to  establish  that  this  paper,  purport- 
ing to  be  a  release,  was  signed  and  executed  through  fraudulent 
misrepresentations  upon  the  part  of  the  defendant. ^^ 

§  4581.     Conditions  precedent  to  rescission  for  fraud 

You  are  instructed  that  a  person  who  was  fraudulently  induced 
to  sign  a  release  or.  make  a  settlement  in  full  can  waive  his  right 
to  rescind  the  release  or  settlement,  and  in  that  way  be  bound  and 
barred  by  the  release.  The  duty  devolved  on  him  to  rescind  within 
a  reasonable  time  after  discovery  of  the  fraud,  and  a  failure  to  do 
so  defeats  a  recovery.  To  accomplish  a  rescission  plaintiff  must 
have  offered  to  return  the  money  paid  him,  or  brought  his  suit 
without  offering  to  do  so,  within  a  reasonable  time  after  discover- 
ing that  defendant  claimed  that  said  release  was  in  full  settlement 
of  all  claims.  What  is  a  reasonable  time  under  the  particular  facts 
and  circumstances  is  for  you  to  determine.^® 

15  Foster  v.   University   Lumber  &  is  Kil^o    v.    Coutinental    Casualty 

Shingle  Co.,  131  P.  736,  65  Or.  46.  Co.,  215  S.  W.  6S9,  140  Ark.  336. 
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CHAPTER  CCXLIII 

RELIGIOUS  SOCIETIES 

§  45S2.  Government  and  control — Power  of  majority. 

4583.  Power  to  expel  members. 

4584.  Authority  of  outside  body  to  act  in  settlement  of  disputes. 

4585.  Implied  liability  for  work  done. 

§  4582.     Government  and  control — Power  of  majority 

The  jury  are  instructed  that,  where  a  majority  of  the  members 
of  a  congregational  church  adhere  to  the  organization  and  doc- 
trines of  the  church,  the  majority  has  the  right  to  control;  but 
should  the  majority  of  the  members  composing  the  membership 
of  such  church  of  a  congregational  form  of  government,  that  is  to 
say,  governed  by  action  of  its  members,  abandon  its  organization 
and  doctrines,  then  those  adhering  to  its  organization  and  doc- 
trines would  constitute  the  church.  In  a  church  of  a  congrega- 
tional form  of  government,  a  majority  of  those  adhering  to  its  or- 
ganization and  doctrines  represents  the  church  and  has  the  right 
to  manage  its  affairs  and  to  control  its  property  for  the  use  and 
benefit  of  such  church ;  and  when  such  majority  acts  within  the 
scope  of  its  authority  in  matters  appertaining  to  the  affairs  of  the 
church,  such  act  would  be  binding  upon  the  part  of  the  majority.'- 

§  4583.     Power  to  expel  members 

The  court  charges  you  that  an  arbitrary  expulsion  of  the  major- 
ity of  the  members  of  a  church  by  a  minority  without  notice  or 
trial,  or  allowing  such  majority  opportunity  to  appear  and  be 
heard,  would  be  a  void  act.^ 

§  4584.     Authority  of  outside  body  to  act  in  settlement  of  disputes 

The  court  charges  you,  further,  that  where  there  has  -been  a 
dissension,  and  some  other  church  acts  or  attempts  to  act  in  the 
matter  for  the  purpose  of  settling  such  dispute,  the  party  who 
claims  the  advantages  of  such  act  or  settlement  assumes  the  bur- 
den of  showing  the  authority  to  act  in  such  matter  by  some  other 
church.  It  would  be  incumbent  upon  the  party  who  claimed  such 
benefit  to  show  that  the  church  or  churches  had  jurisdiction  or 
authority  to  act  in  such  matter;  and  unless  such  authority  be 
shown,  then  the  party  claiming  it  could  not  rightfully  claim  any 
benefit  from  such  act.^ 

1  Everett  v.  Jennings,  73  S.  E.  375,  3  Everett  v.  Jennings,  73  S.  E.  375, 
137  Ga.  253.                                                     137  Ga.  253. 

2  Everett  v.  Jennings,  73  S.  E.  375, 
137  Ga.  253. 

Inst.to  Jukjes— 305 
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The  court  further  charges  you  that  where  a  church  is  sovereign 
in  its  character  of  government,  having  the  exclusive  right  and 
power  to  manage  and  settle  its  own  internal  affairs,  and  where  it 
is  not  subservient  to  some  higher  church  authority  to  settle  dis- 
putes arising  among  the  members,  then  the  act  or  conduct  of 
some  other  church  or  churches  which  may  assume  to  voluntarily 
act  in  some  matter  of  dispute  would  have  no  binding  effect  in 
the  assumption  to  settle  such  disputes,  but  such  act  by  such  church 
or  churches,  unless  clothed  with  authority  to  act  in  such  matter, 
would  be  null  and  void.* 

§  4585.     Implied  liability  for  work  done 

The  jury  are  instructed  that  if  the  performance  of  the  work  was 
voluntary,  and  both  sides  supposed  the  service  was  given  spontane- 
ously, from  a  desire  to  promote  a  cause  the  plaintiff  had  at  heart, 
no  agreement  to  pay  can  be  implied.^ 

The  jury  are  instructed  that,  if  the  work  was  done  under  cir- 
cumstances justifying  the  belief  that  no  charge  was  intended,  there 
is  no  liability  to  pay.^ 

The  jury  are  instructed  that,  if  the  relations  of  the  parties,  the 
nature  of  the  service,  and  all  the  pertinent  facts  show  that  the 
plaintiff  was  not  working  for  money,  and  that  the  church  did  not 
understand  that  pay  was  to  be  exacted,  none  can  be  demanded.' 

*  Everett  v.  Jennings,  73  S.  E.  375,  e  Cicotte  v.  Church  of  St.  Anne,  27 

137  Ga.  253.  N.  W.  6S2,  60  Mich.  552. 

6  Cicotte  V.  Church  of  St.  Anne,  27  7  Cicotte  v.  Cliurch  of  St.  Anne,  27 

X.  W.  682,  60  Mich.  552.  N.  W.  6S2,  60  Mich.  552. 
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CHAPTER  CCXLIV 

REPLEVIN 

§  4586.     Nature  and  elements  of  cause  of  action. 
4586(1).  Delaware. 
4586(2).  Illinois. 

4587.  Sufficiency  of  title  to  maintain. 

4587(1).  Delaware. 
4587(2).  Illinoi.^. 
4587(3).  Oklahoma. 
4587(4).  Oregon. 

4588.  Necessity  that  plaintiff  show  right  of  exclusive  and  Immediate  pos- 

session. 
4588(1).  Delaware. 
4588(2).  Missouri. 

4589.  Right   of   third   person    to   maintain   replevin   against  one   of   two 

cotenants  of  personalty. 

4590.  Necessity  of  demand  before  suit. 

4590(1).  Arkansas. 
4590(2).  Iowa. 

4591.  Defenses — Weakness  of  plaintiff's  title. 

4592.  Effect  of  tender  by  defendant. 

4593.  Presumptions  and  burden  of  proof. 

4593(1).  Iowa. 
4.593(2).  South  Dakota. 

4594.  Evidence  of  property  in  chattel. 

4595.  Damages. 

4596.  Relief  given  plaintiff  in  case  of  recovery  by  him. 

4596(1).  Delaware. 
4596(2).  Kentucky. 

4597.  Relief  given  defendant  in  case  of  recovery  by  him. 

§  4586.     Nature  and  elements  of  cause  of  action 
§  4586(1).    Delaware 

The  court  instructs  the  jury  that  this  is  an  action  of  replevin 

brought  by  against  ,  ,  and  to  recover 

the  possession  or  value  of  an  automobile  which  the  plaintiff  claims 
the  defendants  unlawfully  detained  from  her.  The  action  of  re- 
plevin lies  for  the  possession  of  goods  and  chattels  unlawfully  de- 
tained from  the  owner,  or  the  person  entitled  to  the  possession 
thereof.  The  primary  object  of  the  action  is  the  recovery  of  the 
property  itself  with  damages  for  the  taking  and  detention  thereof. 
Secondarily  and  usually  the  object  is  the  recovery,  of  a  sum  of 
money  equivalent  to  the  value  of  the  property.^ 

You  are  instructed  that  replevin  is  a  form  of  action  which  is 
employed  to  recover  possession  of  personal  chattels  that  have  been 
unlawfully  taken  or  detained  from  their  owner.  The  action  is 
founded  on  the  general  or  special  property  of  the  plaintiff  in  a 
chattel  and  his  consequent  right  to  its  immediate  and  exclusive 

1  McClemy  v.    Brown,   99  A.   48,   6  Boyce,  253. 
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possession.  It  is  therefore  an  action  by  which  the  title  or  prop- 
erty of  a  chattel  is  tried  and  determined.^ 

§  4586(2).     Illinois 

The  court  instructs  the  jury,  on  behalf  of  the  defendant,  that, 
in  order  to  entitle  the  plaintiff  to  a  verdict,  it  is  incumbent  on  the 
plaintiff  to  establish,  by  evidence  in  the  case,  that  the  goods 
and  property  replevied  in  this  suit  were  in  the  possession  of  the 
defendant,  or  that  he  detained  the  same  from  the  plaintiff  at  the 
time  the  suit  was  commenced;  and  unless  the  jury  do  believe, 
from  the  testimony  given  in  this  case,  that  said  property  was  in 
the  possession  of  the  defendant,  or  that  he  detained  the  same 
when  this  suit  was  commenced,  then  they  should  find  for  the  de- 
fendant upon  the  issue  of  detention  of  such  property  only.^ 

The  jury  are  instructed  that,  to  entitle  plaintiff  to  recover  prop- 
erty replevined  under  the  issues  joined,  it  is  only  necessary  that 
he  should  prove,  by  a  preponderance  of  the  evidence,  that  he  was 
the  owner  of  the  property  in  question,  or  entitled  to  the  posses- 
sion of  the  same,  when  this  suit  was  commenced,  and  that  it  had 
been  wrongfully  taken  from  his  possession  by  defendant,  or  that 
it  was  then  wrongfully  detained  by  him.* 

§  4587.     Sufficiency  of  title  to  maintain 
§  4587(1).    Delaware 

You  are  instructed  that  this  is  an  action  of  replevin,  brought  by 

the  plaintiff  against ,  sheriff  of county,  the  defendant, 

to  recover  the  possession  of  certain  goods  and  chattels.  The  goods 
and  chattels,  the  subject  of  this  suit  were  by  the  coroner  of  this 
county  taken  from  the  possession  of  the  defendant  and  placed  in 
the  possession  of  the  plaintiff,  where  they  now  remain.  The 
plaintiff  claims  that  some  of  the  goods  and  chattels  in  question 
were  purchased  by  her  husband  with  her  money  for  her,  and  that 
the  other  goods  and  chattels  were  gifts  to  her  by  some  person  oth- 
er than  her  husband.  For  the  other  property  taken  under  the 
writ  of  replevin  the  defendant  makes  no  claim.  The  defendant, 
who,  at  the  time  of  the  issuance  of  the  writ  of  replevin,  was  sheriff 
of  this  county,  claims  a  special  property  in  those  articles  replevied 
and  to  which  a  disclaimer  has  not  been  entered,  by  reason  of 
the  goods  and  ohattels  being  seized  on  an  execution  upon  a 
judgment  obtained  by  the Company  against  B.  as  the  prop- 
erty of  B.,  the  husband  of  the  plaintiff.  The  defendant  claims 
damages  in  the  amount  of  $ with  interest  from  .^ 

2  Hitch    V.  ItiKgin,    80    A.    975,    3  4  Adder   IMachine  Co.   v.  Ross,  184 

I'.oycf',  84.      .  111.  Api).  L'!);{. 

»  Keynolds  v.    McCormlck,    G-    111.  ^'  Reynolds  v.  Donaway  (Super.)  lOS 

412.  A.  139,  7  Boyce,  401. 
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You  are  instructed  that  replevin  is  a  form  of  action  which  is 
employed  to  recover  possession  of  personal  chattels  that  have  been 
unlawfully  taken  or  detained  from  the  person  entitled  to  their 
possession.  The  action  is  founded  on  the  general  or  special  prop- 
erty of  the  plaintiff  in  a  chattel  and  his  consequent  right  to  its 
immediate  and  exclusive  possession.  The  issue  of  property  in 
replevin  is  not  whether  the  property  in  the  chattel  is  that  of  the 
plaintiff  or  the  defendant,  but  whether  the  property  is  in  the 
plaintiff  or  claimant  in  the  action  and  whether  the  plaintiff  as  such 
has  a  consequent  right  to  its  immediate  and  exclusive  possession 
regardless  of  the  title  and  property  of  the  defendant.  It  therefore 
devolves  on  the  plaintiff  in  this  case  to  prove  to  you  by  a  pre- 
ponderance or  greater  weight  of  the  evidence  that  at  the  time  this 
action  was  brought  she  had  and  retained  a  property  in  the  title  of 
the  goods  in  controversy  of  such  a  character  as  to  give  her  a  right 
to  their  immediate  and  exclusive  possession.  The  defendant,  on 
the  other  hand,  in  order  to  prevail,  is  not  required  to  rely  upon 
the  strength  of  his  own  title  or  property  in  the  goods,  but  may 
prevail  upon  the  weakness  of  the  plaintiff's  title.  He  may,  if  he 
choose,  set  up  and  establish  property  in  himself  or  in  another, 
in  order  thereby  to  disprove  title  or  property  in  the  plaintiff;  and 
he  may  also  show  that  the  property  was  in  the  husband  of  the 
plaintiff  and  taken  on  execution  as  the  property  of  the  husband. 
The  defendant  acquired  whatever  right  he  had  in  the  property  as  a 
result  of  the  execution  process  issued  against  the  husband,  and, 
if  the  husband  had  property  in  the  goods  and  chattels  seized  at  the 
time  of  the  levy,  then  the  sheriff  did  have  a  special  property  in 
the  goods  and  would  be  entitled  to  their  possession.® 

You  are  instructed  that  the  wife  cannot  claim  property  as  her 
sole  and  separate  property  which  she  acquires  directly  from  her 
husband.  So  that,  if  any  of  the  property  which  was  taken  under 
the  writ  of  replevin  in  this  case  was  acquired  by  the  plaintiff  from 
her  husband,  she  cannot  have  a  recovery  for  such  property  which 
the  defendant  took  on  execution  process  against  her  husband.  As 
to  such  property  you  must  return  a  verdict  in  favor  of  the  de- 
fendant.' 
§  4587(2).     Illinois 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that,  at  the  time  the  property  replevied  in  this  case  was 
replevied,  it  was  owned  by  both  the  plaintiff  and  defendant  as 
partnership  property,  the  jury  will  find  the  issues  for  the  defend- 
ant.* 

«  Reynolds  v.  Donaway  (Super.)  108  «  Reynolds    v.    McCormick,    62    111. 

A.  139,  7  Boyce.  461.  412. 

7  Reynolds  v.  Donaway  (Super.)  108 
A.  1.39,  7  Boyce,  461. 
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The  court  instructs  the  jury,  on  behalf  of  the  defendant,  that 
in  determining  upon  their  verdict  in  this  case  they  should  take 
into  consideration  all  the  facts  and  circumstances  in  evidence  be- 
fore them,  and  if,  after  full  consideration  of  all  such  facts  and 
circumstances,  the  jury  are  of  the  opinion  from  the  same  that 
the  defendant  did  purchase  one-half  interest  in  the  property  re- 
plevied in  this  suit,  as  testified  to  by  him,  then  the  jury  should 
find  the  issues  for  the  defendant.^ 

§  4587(3).    Oklahoma 

Gentlemen  of  the  jury,  you  are  instructed  that  the  owner  of  the 
property  may  allow  a  person  not  the  owner  thereof  to  mortgage  it 
as  security  for  the  debt  of  the  person  not  owning  it.  but  such  ac- 
tion on  the  part  of  the  owner  does  not  divest  his  ownership  there- 
of, or  make  the  property  the  property  of  the  person  mortgaging 
it  any  further  than  to  make  it  liable  for  the  debt  to  secure  which 
it  was  mortgaged.  And  if  you  believe  from  the  testimony  in  this 
case  that  the  mules  in  controversy,  at  the  time  they  were  mort- 
gaged to  J.  by  H.,  were  the  property  of  plaintiff,  the  fact  that 
H.  mortgaged  the  mules  to  J.  would  not  destroy  plaintift''s  own- 
ership thereof  further  than  to  make  the  mules  liable  for  the  pay- 
ment of  the  debt  for  which  they  had  been  mortgaged.     And  such 

permission    on   the   part   of   plaintiff    for   his    brother,   ,    to 

mortgage  the  property  to  P.  would  not  give  the  defendant  in  this 
case  any  right  to  levy  an  execution  upon  the  mules  in  controversy, 
or  to  sell  them  under  such  execution,  upon  a  judgment  against 
H.  and  G.i» 

Gentlemen  of  the  jury,  you  are  instructed  that  the  defendant 
would  not  be  entitled  to  the  possession  of  the  mules  in  contro- 
versy, or  to  base  his  claim  of  ownership  thereon  under  the  sale  on 
the  execution  and  his  purchase  thereof  as  testified  by  him,  unless 
the  mules  in  controversy,  at  the  time  they  were  taken  and  sold  un- 
der said  execution,  were  the  property  of  either or ,  the 

execution  debtors  in  said  case.*^ 

You  are  instructed  that  under  the  pleadings  in  this  case  the 
plaintiff  in  this  action  must  recover  upon  the  strength  of  his  own 
title,  and  not  upon  the  weakness  of  the  title  of  the  defendants;  and 
if  you  find  from  the  evidence  that  the  title  to  the  wheat  in  contro- 
versy, at  the  beginning  of  this  action,  was  in  any  other  person 
than  the  plaintiff,  then  the  plaintiff  is  not  entitled  to  recover,  and 
your  verdict  must  be  for  the  defendants.^'* 

0  ]{cyn(>l(ls    V.    McConnick,    62    111.  i^  Ingraliam   v.   Byers,  150  P.   905, 

412.  50  Okl.  4C,:\. 

10  IiiKrHlifim  V.  P.ycr.s,  I.jO  P.  005,  50  i'-:  Robb  v.  Dobrinski,  78  P.  101,  li 

Okl.  403.  Okl.  503,  1  Ann,  Gas.  981. 
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§  4587(4).     Oregon 

You  are  instructed  that  if  you  should  find  from  the  evidence  that 
the  plaintiffs  are  entitled  to  the  bond,  and  should  return  a  verdict 
in  favor  of  the  plaintiffs,  your  verdict  would  not  prevent  the  de- 
fendant from  recovering  off  the  plaintiffs  any  amount  that  the 
plaintiffs  may  be  owing  to  the  defendant;  in  other  words,  you  are 
not  establishing  the  question  as  to  whether  plaintiffs  owe  the 
defendant  or  not.  The  question  you  are  to  try  and  determine  is 
whether  the  plaintiffs  delivered  the  bond  to  the  defendant  for  the 
purpose  of  paying  the  items  which  the  defendant  says  the  plaintiffs 
owe  him.  If  the  bond  was  not  delivered  to  the  defendant  for  such 
purpose,  then  the  plaintiffs  would  be  entitled  to  recover  the  same, 
even  if  they  owe  the  defendant  each  and  all  of  the  items  which  the 
defendant  claims  the  plaintiffs  owe  him.^^ 

§  4588.     Necessity  that  plaintiff  show  right  of  exclusive  and  im- 
mediate possession 
§  4588(1).    Delaware 

The  court  instructs  the  jury  that  the  first  question  for  you  to 
determine  under  the  evidence  is,  Who,  as  between  the  parties  to 
this  action,  was  entitled  to  the  possession  of  the  automobile,  at  the 
time  of  the  issuance  of  the  writ  of  replevin,  on ?  The  plain- 
tiff claims  that  she  gave  dollars  to  one  A.,  who,  at  the 

time,  was  boarding  with  her  and  to  whom  she  was  engaged  to 

marry,  to  buy  for  her  a  touring  car;    that  A.  accepted  the 

money,  bought  the  car  and  delivered  it  to  her.     It  is  conceded  that 

A.  bought  the  car  of  one ,  a  dealer  in ,  for  the  price  or 

sum  of dollars ;   that  A.  made  a  deposit  or  part  payment  on 

the  car  of  the  sum  of  dollars,  when  he  ordered  it;    that 

he  paid  the  further  sum  of dollars  at  or  about  the  time  the 

car  was  delivered  to  him,  and  soon  thereafter  paid  the  further  sum 

of dollars,  leaving  a  balance  remaining  unpaid  of  the  sum 

of  dollars.     It  is  not  denied  that  the  seller  did  not  know 

the  plaintiff  in  the  transaction,  or  that  credit  was  given  to  A.  It 
is  not  controverted  that  A.  took  out  the  license  for  the  car,  and  had 
it  insured,  in  his  own  name.  From  all  the  evidence  in  this  case, 
did  the  plaintiff"  give  the  money  to  A.  to  buy  the  car  for  her,  or  for 
himself?  In  determining  this  question,  you  should  consider  all  the 
evidence  in  this  case,  including  the  receipts  for  the  payments  made 
and  the  insurance  policy,  also  the  relation  existing  between  the 
plaintiff  and  A.  at  the  time  the  car  was  purchased.  If  you  find 
that  the  plaintiff  gave  the  money  to  A.  to  buy  the  car  for  himself, 
then  your  verdict  should  be, for  the  defendants.  If,  on  the  other 
hand,  you  find  that  A.,  acting  as  the  agent  of  the  plaintiff,  received 

13  Reed  V.  Mills,  154  P.  113,  78  Or.  558, 
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the  money  from  her  for  the  purpose  of  buying  the  car  for  her 
and  that  he  bought  the  car  unconditionally,  whether  he  applied 
all  the  money,  which  she  gave  him,  or  not,  in  payment  of  the  car, 
the  ownership  and  right  of  possession  of  the  car  immediately  vest- 
ed in  the  plaintiff.^* 

You  are  instructed  that  the  issue  of  property  in  replevin,  not- 
withstanding a  plea  by  the  defendant  of  property  in  him.self,  is  not 
whether  the  property  in  the  chattel  is  that  of  the  plaintiff  or 
the  defendant,  but  whether  the  property  is  in  the  plaintiff  or  claim- 
ant in  the  action  and  whether  the  plaintiff  as  such  has  a  conse- 
quent right  to  its  immediate  and  exclusive  possession.*'' 

You  are  instructed  that  it  therefore  devolves  upon  the  plaintiff 
in  this  case  to  prove  to  you  by  a  preponderance  or  greater  weight 
of  the  evidence,  that  at  the  time  this  action  was  brought  he  had 
and  retained  a  property  or  title  in  the  horse  in  controversy,  of  such 
a  general  or  special  character  as  to  give  him  a  right  to  its  immedi- 
ate and  exclusive  possession.*^ 

§  4588(2).     Missouri 

The  court  instructs  the  jury  that  this  is  an  action  commenced  by 
the  plaintiff  to  recover  the  possession  of  the  property  in  dispute, 
and  the  burden  of  proof  rests  upon  the  plaintiff,  and  before  he  can 
recover  in  this  action  he  must  show  to  the  satisfaction  of  the  jury, 
by  a  preponderance  of  the  testimony,  that  at  the  time  of  the  com- 
mencement of  this  action  he  had  either  a  general  or  spe.cial  prop- 
erty in,  and  a  right  to  the  exclusive  and  immediate  possession, 
thereof.  If  the  plaintiff  has  failed  to  show  this,  the  finding  should 
be  for  the  defendants.*' 

§  4589.     Right  of  third  person  to  maintain  replevin  against  one 
of  two  cotenants  of  personalty 

I  instruct  you  that,  as  appears  from  the  undisputed  evidence  in 

the  case,  the  defendant and  his  wife  were  joint  owners  of 

this  heifer  or  cow,  as  cotenants,  and   that  the  defendant  

could  not  sell  his  cotenant's  interest  in  the  cow  or  heifer  without 
her  consent,  and,  as  it  appears  from  the  evidence  the  wife  did  not 
give  her  consent  to  the  sale  by  the  husband,  the  sale  as  to 
her  interest  in  the  cow  was  void,  and,  under  the  undisputed  evi- 
dence in  the  case,  in  such  case  replevin  will  not  lie  for  the  undivid- 
ed interest  of  the  wife,  and  your  verdict  must  be  for  the  de- 
fendant, "not   guilty,"  for  the   reason   that   replevin   will   not  lie 

KMcCldny  V.   r.rowii,  'i'.)  A.  4S,  0  i"  Hitch    v.    Iliggin,    SO    A.    975,    3 

Boyco,  '2~>:',.  Boyco,  84. 

li-'IIilxh    V.  Uiggin,    SO   A.    075,    3  'M'obh  v.  Ilolloway,  lOS  S.  W.  109, 

Boyco,  84.  129  Mo.  App.  L'll'. 


4873  REPLEVIN  §  4592 

where  it  deprives  the  cotenant,  whose  title  is  undisputed,  of  the 
right  of  possession.^* 

§  4590.     Necessity  of  demand  before  suit 
§  4590(1).    Arkansas 

You  are  instructed  that  demand  is  only  necessary  before  bring- 
ing- suit  where  the  defendant  would  not  deny  or  contest  plaintiff's 
right  to  recover;  and  if  you  find  that  the  defendants  exercised 
acts  of  ownership  over  the  ring  in  controversy,  claiming  it  as  the 
property  of  said  defendants,  or  either  of  them,  then  the  court  in- 
structs you  that  no  demand  was  necessary  before  the  bringing  of 
the  suit.^^ 

§  4590(2).     Iowa 

The  jury  are  instructed  that,  as  both  parties  are  claiming  to  have 
been  the  owner  of  the  steers  at  and  before  the  bringing  of  this 
action,  it  was  not  essential  that  a  demand  for  the  possession  of  the 
steers  be  made  by  plaintiff  upon  defendant  before  bringing  this  ac- 
tion, and  neither  was  it  essential  that  a  demand  for  the  return 
of  the  steers  be  made  by  defendant  upon  plaintiff  before  defending 
this  action.'® 

§  4591.     Defenses — Weakness  of  plaintiff's  title 

You  are  instructed  that  the  defendant,  in  order  to  prevail,  is  not 
required  to  rely  upon  the  strength  of  his  own  title  or  property  in 
the  horse,  but  may  prevail  upon  the  weakness  of  the  plaintiff's 
title.  He  may,  if  he  choose,  set  up  and  establish  property  and 
right  of  possession  in  himself  or  in  another,  in  order  thereby 
to  disprove  title  or  property  in  the  plaintiff,  and  in  this  manner 
meet  the  issue  of  property  in  the  plaintiff.^^ 

§  4592.     Effect  of  tender  by  defendant 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant  tendered  to  the  plaintiff,  as  above  explained,  the  prop- 
erty involved  in  this  suit,  but  that  the  plaintiff  did  not  accept  such 
property,  the  defendant  then  would  not  be  justified  in  abandoning 
said  property,  unless  such  tender  was  made  under  such  circum- 
stances that  the  defendant  had  a  right  to  expect  the  plaintiff  to 
take  charge  of  said  property.  Having  taken  possession  of  such 
property  under  the  writ  of  attachment  and  having  executed  to  the 
plaintiff'  a  redelivery  bond  for  the  same,  in  this  case  it  was  the  de- 
fendant's duty  to  use  reasonable  care  in  preserving  said  property 

18  Parsons  v.  Kimmel,  173  N.  W.  20  Adamson  v.  Harper,  143  N.  W. 
539,  206  Mich.  676.  844,  W2  Iowa,  56. 

19  Sibeck  v.  McTiernan,  125  S.  W.  21  Hitch  v.  Riggin  (Del.)  80  A.  975, 
136,  94  Ark.  1.  3  Boyce,  84. 
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and  protecting  it  from  loss  or  damage,  unless  the  plaintiff  either 
took  possession  of  the  property  under  the  tender,  or  unless  such 
tender  was  made  under  such  circumstances  that  the  defendant 
would  have  reason  to  believe  that  the  plaintiff  would  take  charge 
of  said  property .^^ 

§  4593.     Presumptions  and  burden  of  proof 
§  4593(1).    Iowa 

It  is  also  conceded  in  the  evidence  that  just  prior  to ,  the 

two  steers  in  litigation  were  in  possession  of  the  plaintiff  on  his 
farm,  and  that  on  or  about  that  date  the  defendant,  without 
knowledge  or  consent  of  the  plaintiff',  went  in  upon  the  farm  of 
the  plaintiff  and  took  and  drove  the  said  steers  from  the  plaintiff's 
farm  onto  his  own  (the  defendant's)  farm  and  kept  them  in  his 
(the  defendant's)  possession  until  the  same  were  taken  from 
him  by  the  sheriff  of  this  county  under  the  writ  of  replevin  and  de- 
livered them  to  the  plaintiff.  Now  you  are  instructed  that  this 
casts  upon  the  defendant  the  burden  of  establishing  by  the  evi- 
dence that  he  was  in  fact  the  owner  of  the  steers  and  entitled  to 
possession  of  them  when  this  action  was  commenced,  and  before 
the  defendant  can  recover  in  this  action  in  so  far  as  the  same  re- 
lates to  or  concerns  the  black  steer  referred  to  in  the  pleadings, 
he  must  establish  by  a  preponderance  of  the  evidence  the  follow- 
ing two  propositions :  (A)  That  at  the  time  of  the  bringing  of 
this  action  ( )  he  was  the  owner  of  and  entitled  to  the  im- 
mediate possession  of  the  said  black  steer.  (B)  That  the  plaintiff' 
wrongfully  deprived  him  of  the  possession  of  said  black  steer  and 
wrongfully  retained  the  same  in  his  possession.  Now  if  you  find 
each  one  and  both  of  said  propositions  of  fact  A  and  B  have  been 
established  by  a  preponderance  of  the  evidence,  then  your  ver- 
dict should  be  for  the  defendant  upon  his  claim  for  the  possession 
of  the  black  steer.  On  the  other  hand,  if  you  fail  to  find  each 
one  and  both  of  said  propositions  of  fact  A  and  B  have  been  so 
established,  then  your  verdict  should  be  for  the  plaintiff  for  the 
possession  of  the  black  steer  referred  to  in  the  pleadings.~^ 

The  jury  are  instructed  that  the  object  of  replevin  proceed- 
ings is  to  have  determined  whether  the  plaintiff  was,  at  the  time  of 
the  bringing  of  the  action,  entitled  to  the  possession  of  the  prop- 
erty sought  to  be  rcplevined,  but  under  the  evidence  in  this  case 
you  are  instructed  that  the  plaintiff  was  presumed  to  be  the  owner 
of  the  steers  in  question  and  entitled  to  their  possession  at  the 
time    ( ),   which    presumption    continues    with    him    until    it 

22  Kjin.sas  Xal.  Drill  &  MT;,'.  Co.  v.  =3  A<l:i"ns()n    v.   Iliirpcr,   143  N.   W. 

lU'(hl,  15-1  V.  250,  f>7  Kan.  1.  Sll,  102  lowu,  50. 
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is  overcome  by  the  evidence  in  this  case ;  but,  if  the  defendant 
has  established  by  a  preponderance  of  the  evidence  that  he  -was 

on  ,  the  owner  of  the  black  steer  in  question,  then  he  was 

entitled  to  retain  him  in  his  (defendant's)  possession  and  plain- 
tiff's takings  him  under  the  writ  of  replevin  was  wrongful ;  but, 
if  defendant  has  not  so  established  that  he  was  the  owner  of  the 
black  steer,  then  he  was  not  entitled  to  the  possession  of  him, 
and  his  possession  was  wrongful,  and  plaintiff's  taking  him  under 
the  writ  of  replevin  was  not  wrongful.^* 

§  4593(2).     South  Dakota 

Now,  gentlemen  of  the  jury,  the  plaintiff  having  alleged  owner- 
ship, the  burden  of  proof  is  upon  him  in  the  outset,  but,  since  the 
plaintiff  has  proven  possession  of  tl\e  property  in  the  deceased 
for  many  years  prior  to  the  date  on  which  the  defendant  claims  to 
have  taken  possession,  I  instruct  you  that  the  plaintiff  has  by  such 
proof  of  possession  established  a  prima  facie  case  of  ownership, 
and  that  the  burden  of  proof  is  shifted  to  the  defendant  to  prove 
by  a  preponderance  of  the  evidence  that  he  is  rightfully  in  posses- 
sion of  the  said  property  in  dispute,  which  he  alleges  is  the  prop- 
erty of  his  father, .~^ 

§  4594.     Evidence  of  property  in  chattel 

You  are  instructed  that  property  in  a  chattel,  whether  it  be  the 
property  required  to  be  proved  by  the  plaintiff"  or  that  which  ma}^ 
be  proved  by  the  defendant,  is  established  by  direct  evidence, 
when  the  case  is  susceptible  of  it,  as  by  contracts  of  sale,  admis- 
sions against  interests,  and  the  like,  or  by  evidence  of  the  acts  and 
relation  of  the  parties  from  which  propert.v  and  the  right  of  pos- 
session in  one  or  the  othtr  may  reasonably  be  inferred.  Such  evi- 
dence has  been  submitted  to  you  in  this  case.~° 

§  4595.     Damages 

You  are  instructed  that,  if  you  find  that  any  of  the  property  tak- 
en under  the  writ  of  replevin  was  purchased  by  the  plaintiff  with 
money  obtained  elsewhere  than  from  her  husband,  or  that  she 
acquired  any  of  the  property  as  gifts  from  persons  gther  than  her 
husband,  then  as  to  such  property  your  verdict  must  be  for  the 
plaintiff'.  If  you  find  that  the  title  or  property  in  any  of  the  goods 
taken  under  the  writ  of  replevin  and  not  disclaimed  does  not  be- 
long to  the  plaintiff",  and  that  she  had  no  right  to  their  immediate 
possession  at  the  time  the  writ  in  this  case  was  issued,  your  ver- 

24  Adamson  v.    Harper,   143  N.   W.  2g  Hitch  v.  Riggin  (Del.)  SO  A.  975, 

844,  162  Iowa,  56.  3  Boyce,  84. 

2  5  Quackenbush  v.  Graf,  158  N.  W. 
409,  37  S.  D.  385. 
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diet  should  be  for  the  defendant  for  such  property ;  and,  if  the  de- 
fendant does  not  ask  for  the  return  of  such  property,  your  verdict 
should  be  for  damages  in  favor  of  the  defendant  in  the  amount 
equal  to  the  value  of  the  goods  taken  as  disclosed  by  the  evidence 
with  interest  thereon  from  the  day  it  was  replevied  to  this  time. 
If  you  find  that  the  property  levied  upon  by  the  sheriff  was  not 
liable  to  be  levied  upon  under  the  execution  issued  out  of  this 

court   by    the  Company   against    B.,   the   husband    of   the 

plaintiff,  and  was  not  at  the  time  the  property  of  B.,  but  that  it 
was  the  property  of  the  plaintiff,  your  verdict  should  be  for  the 
plaintiff  for  nominal  damages  and  her  costs.^' 

§  4596.     Relief  given  plaintiff  in  case  of  recovery  by  him 

§  4596(1).    Delaware 

You  are  instructed  that  if,  from  the  evidence,  you  find  that  the 
property  in  the  horse  rests  with  the  plaintiff  and  that  he  was  en- 
titled to  its  immediate  and  exclusive  possession  at  the  time  the 
writ  in  this  case  was  issued,  your  verdict  should  be  for  the  plain- 
tiff, not  for  the  return  of  the  horse,  for  he  already  has  it,  but  for 
nominal  damages  because  of  the  unlawful  detention  of  the  horse 
by  the  defendant."'** 
§  4596(2).     Kentucky 

The  jury  are  instructed  that,  if  you  find  from  all  the  evidence 
in  the  case  that  D.  was  owner  of  the  horse  in  contest  when  a  colt, 
and  gave  or  sold  the  same  to  the  plaintiff,  and  placed  the  same  in 
the  possession  of  the  plaintiff,  and  if  D.  afterwards  sold  or  trans- 
ferred the  said  horse  to  another  without  the  consent  of  plaintiff, 
then  you  will  find  for  plaintiff  for  the  return  of  the  horse,  if  to  be 
had ;  if  not  to  be  had,  then  his  valije  at  the  time,  with  reasonable 
compensation  for  the  use  of  said  horse  from  the  bringing  of  this 
suit  until  the  present  time,  which  value  and  use  will  be  found  by 
the  jury.''*" 

§  4597.     Relief  given  defendant  in  case  of  recovery  by  him 

You  are  instructed  that  if,  however,  you  find  that  the  title  or 
property  in  the  horse  does  not  belong  to  the  plaintiff  and  that  he 
had  no  right  to  its  immediate  possession,  at  the  time  the  writ  in 
this  case  was  issued,  your  verdict  should  be  for  the  defendant, 
and  as  the  defendant  does  not  ask  for  the  return  of  the  horse,  your 
verdict  should  be  for  damages  in  an  amount  equal  to  the  value  of 
the  horse,  as  disclosed  by  the  evidence,  with  interest  thereon  from 
the  day  it  was  replevied  to  this  day.-'*'* 

2T  Reynolds   v.   Donaway   (Del.    Sn-  20  Dixon  v.  Laliry,  29  S    W    21    16 

per.)  lOS  A.  ir,'.),  7  I'.oyco,  401.  Ky.  Liiw  Hop.  r)22.  " 

28llitfh    v.   .Ili>,%'ln,    80  A.    075,    3  •"'  Hitch  v.  Kiggin  (Del.)  SO  A.  075, 

Boy  CO,  84.  3  P.oyco,  84. 
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CHAPTER  CCXLV. 

KIOT 
§  4598.    Elements  of  offense. 

§  4598.     Elements  of  offense 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  defendants,  or  any  three  or  more  of  them,  *  *  * 
without  authority  of  law,  feloniously  combined  together,  acting  in 
concert  and  in  pursuance  of  a  common  design  and  intent,  by  means 
of  force  or  violence,  or  by  any  threat  to  use  force  or  violence,  ac- 
companied by  immediate  power  of  execution,  and  carried  at  the 
time  any  firearms,  or  other  dangerous  or  deadly  weapons,  or  were 
disguised  by  means  of  masks  or  otherwise,  entered  the  schoolhouse 
mentioned  in  the  evidence,  where  a  congregation  of  people  were 
in  attendance,  and  took  therefrom  the  prosecuting  witness,  against 
his  will  and  by  the  means  just  stated,  it  would  be  your  duty  to  find 
the  defendants,  or  such  of  them  as  you  believe  beyond  a  reason- 
able doubt  aided  in  committing  the  offense,  if  the  number  so  com- 
mitting such  offense  amounted  to  three  or  more,  guilty  as  charged 
in  the  information.^ 

1  Jotaison  V.  State,  183  P.  926,  16  Okl.  Cr.  428. 
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CHAPTER  CCXLVI 

ROBBERY 
§    4599.    Elements  of  offense. 
4599(1).  Delaware. 
4599(2).  Illinois. 
4599(3).  Iowa. 
4599(4).  Missouri. 
4599(5).  New  JerseJ^ 

4600.  Distinction  between  robbery  and  larceny. 

4601.  Necessity  of  felonious  intent  to  appropriate  property  to  use  of  de- 

fendant. 

4602.  Necessity  of  taking  property  from  immediate  presence  of  owner  or 

possessor. 

4603.  What  constitutes  taking  from  person. 

4604.  Robbery  of  express  car. 

4605.  Taking  property  imder  claim  of  right. 

4605(1).  Missouri.* 
4605(2).  Texas. 

4606.  Taking  forcible  repossession  of  one's  own  property. 

4607.  Effect  of  influence  of  other  motives  than  that  of  robbery. 
460S.     Effect  of  intoxication  of  defendant. 

4609.  Assault  with  intent  to  rob. 

4609(1).  Missouri. 
4609(2).  Washington. 

4610.  Liability  as  principal  of  one  aiding  and  abetting, 

4G10(1).  Colorado. 
4610(2).  Delaware. 

4611.  Pleading  and  proof — Description  of  property  alleged  to  have  been 

taken. 

4612.  Same — ^Necessity  of  proving  use  of  force. 

4613.  Proof  of  allegation  of  intent  to  maim  or  wound  by  use  of  dangerous 

weapon. 

4614.  Conviction  of  included  offenses. 

4014(1).  Iowa. 
4614(2).  Oregon. 

4615.  Same — Value  of  property  stolen. 

4016.     Effect,  as  evidence,  of  possession  of  property  stolen. 

4616(1).  California. 

4016(2).  Illinois. 
4617.     InffTf^nce  of  intent  to  steal  from  appropriation  of  goods. 
•IGIS.     Effect  of  doubt  as  to  degree  or  grade  of  offense. 

§  4599.     Elements  of  ofEense 

^  4599(1).    Delaware 

You  are  iiLstructed  that  the  indictment  against  the  accused  is 
found  under  which,  in  part,  is:  "If  any  person  shall  fe- 
loniously take  from  the  ]jcrson  of  another  by  violence,  or  by  put- 
tinjT  in  fear,  any  money,  or  other  proi)erty,  or  things,  which  may 
be  the  subject  of  larceny,  lie  shall  be  deemed  guilty  of  robbery 
and  felony:  and,  if  such  robbery  be  committed  on  or  near  the 
highway.  *  *  *  he  shall  be,"  etc.  Tlic  statute  enumerates 
the  elements  of  the  offense.    A  robbery  committed  on  or  near  the 
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highway  constitutes  what  is  commonly  known  as  "highway  rolj- 

bery."    street  is  a  highway  in  this  city.'- 

You  are  instructed  that  the  accused  are  jointly  charged  with 
the  felonious  taking  from  the  person  of  the  prosecuting  witness, 

in  the  highway   commonly  known   as  ■  street,   near  

street,  in  this  city,  on  the  night  of ,  by  violence  and  by  put- 
ting in  fear,  his  pocketbook  and  certain  money  therein,  the  subjects 
of  larceny,  and,  therefore,  the  subjects  of  robbery.  Larceny  is  de- 
fined to  be  the  felonious  taking  and  carrying  away  of  the  personal 
goods  of  another  with  the  intent  to  convert  them  to  his  (the  tak- 
er's) use  without  the  consent  of  the  owner.  It  is  incumbent  upon 
the  state  to  satisfy  you  beyond  a  reasonable  doubt  that  there  was 
such  a  taking  by  the  accused  from  the  person  of  the  prosecuting 
witness,  or  in  his  presence,  on  the  highway  in  this  city,  and  that 
such  taking  was  accomplished  by  violence,  or  .by  putting  in  fear, 
at  or  prior  to  the  taking.  The  degree  is  immaterial,  and  putting 
in  fear  of  personal  injury  is  enough.^ 

§  459?(2).     Illinois 

The  court  instructs  the  jury,  in  the  language  of  the  statute,  that 
robbery  is  the  felonious  and  violent  taking  of  money,  goods  or 
other  valuable  thing  from  the  person  of  another  by  force  or  intimi- 
dation. Every  person  guilty  of  robbery  shall  be  imprisoned  in  the 
penitentiary.^ 

§  4599(3).     Iowa 

You  are  instructed  that  it  is  provided  by  our  statutes  that  "if  any 
person  with  force  or  violence,  or  by  putting  in  fear,,  steal  and  take 
from  the  person  of  another  any  property  that  is  the  subject  of  lar- 
ceny, he  is  guilty  of  robbery."  Under  this  statutory  provision,  it 
is  not  essential  that  the  stealing  and  taking,  if  any,  was  literally 
from  the  person,  or,  in  other  words,  that  the  property,  if  any,  was 
on,  or  attached  to,  or  touching,  the  literal  physical  person  of  the 
party  alleged  to  have  been  robbed ;  but  it  is  sufficient  if  the  steal- 
ing and  taking,  if  any,  was  done  in  the  immediate  presence  of  such 
party,  and  while  the  property  was  under  the  control  and  in  the 
custody  of  such  party.* 

You  are  instructed  that  if,  therefore,  you  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  defendant,  in  this  county  and 

state,  at  a  time  within  years  next  preceding  the  finding  of 

the  indictment  in  this  case,  did  steal  and  take  from  the  immediate 
presence  of  the named  in  the  indictment  the  property  named 

1  State  V.  Lapista  (Gen.  Sess.)  105  s  People  v.  Scarbak,  92  N.  E.  286. 
A.  676,  7  Boyce,  260.                                    245  111.  435. 

2  State  V.  Lapista  (Gen.  Sess.)  105  *  State  v.  Calhoun,  34  N.  W.  194,  72 
A.  676,  7  Boyce,  2G0.                                       Iowa,  432,  2  Am.  St.  Eep.  252. 
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in  the  indictment,  or  some  part  of  it,  and  that  the  stealing  and 
taking,  if  any,  was  accompHshed  with  force  or  violence  towards 

said ,  or  by  putting  her  in  fear;   and  you  further  so  find  that 

the  property,  if  any,  thus  stolen  was  at  the  time  owned  by,  or  in 

the  possession  of,  said  ,  and  was  of  some  value — then  and 

in  such  case  you  should  return  a  verdict  of  guilty  of  robbery.  But 
if  you  do  not  so  find  as  to  these  several  matters,  you  cannot  find 
defendant  guilty  of  robbery.^ 

§  4599(4).     Missouri 

You  are  instructed  that  the  term  "robbery,"  as  mentioned  in  these 
instructions,  means  the  felonious  taking  of  the  money  or  property 
of  another  from  his  person,  or  in  his  presence  and  against  his  will, 
whether  by  violence  to  his  person,  or  by  putting  him  in  fear  of 
some  immediate  injury  to  his  person,  with  intent  to  permanentlj 
deprive  the  owner  of  such  money  or  property,  and  without  any 
honest  claim  to  it.*' 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 

the  evidence  that  at  any  time  within  years  next  before  the 

day  of  ,  defendant,  either  alone  or  acting  in  concert 

with  another  or  others,  took  and  carried  away  any  money  or  prop- 
erty described  in  the  information,  the  property  of  one ,  from 

his  person,  or  in  his  presence,  and  against  his  will,  by  force  and 
violence  to  his  person,  or  by  putting  him  in  fear  of  an  immediate 
injury  to  his  person,  without  honest  claim  to  such  money  or  prop- 
erty on  the  part  of  the  defendant,  and  with  the  intent  to  deprive 

said  of  his  ownership  therein,  and  convert  the  same  to  his 

own  use,  then  you  will  find  defendant  guilty  of  robbery  in  the  first 
degree,  and  assess  his  punishment  at  imprisonment  in  the  state 
penitentiary  for  any  term  not  less  than years.''' 

The  jury  are  instructed  that  if,  upon  consideration  of  all  the 
evidence  in  the  light  of  these  instructions,  you  believe  and  find 

from  the  evidence  that  at  the  city  of  and  state  of  , 

on  or  about ,  or  at  any  time  within years  next  before 

the  finding  of  the  indictment  herein,  the  defendant  did  assault  the 

prosecuting  witness,  ,  and  by  violence  to  his  person,  or  by 

putting  him  in  fear  -of  immediate  injury  to  his  person,  did,  against 
his  will,  take  from  his  person  one  bunch  of  keys,  one  gold-filled 

watch,  one  fob,  and dollars  in  money,  or  some  part  of  said 

property  or  money,  with  the  intent  at  the  time  to  wrongfully  take 
and  carry  away  and  to  fraudulently  convert  the  same  to  his  own 

f'  Stale  V.  Ciillioiiri,  .'!t  N.  W.  I'Jl,  712  ^  Stale  v.  Davis,  85  S.  W.  354,  ISG 

Iowa,    i:;!',  2  Aui.  St.  J{<4>.  252.  I\Io.  ^M. 

0  State  V.  Bateiiiaii,  U5  S.  W.  413, 
100  Mo.  35. 
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use,  and  permanently  deprive  the  owner  thereof,  without  his  con- 
sent, and  that  the  property  so  taken  was   the  property  of  said 

,  and  was  of  any  vahie,  then  you  should  find  the  defendant 

guilty  of  robbery  in  the  first  degree  as  charged  in  the  indictment.* 

The  jury  are  instructed  that  the  crime  of  robbery  may  be  com- 
mitted by  taking  the  money  or  property  of  another  from  his  per- 
son or  presence,  forcibly  and  against  his  will,  or  by  violence  to  his 
person,  or  by  putting  him  in  fear  of  some  immediate  injury  to  his 
person.** 
§  4599(5).    New  Jersey 

The  jury  are  instructed  that  robbery  is  stealing-  property  with 
violence  from  the  person  or  personal  custody  of  another  person. 
It  is  necessary,  in  order  to  constitute  that  crime,  that  the  goods 
shall  be  on  the  person  of  the  owner,  or  the  owner's  agent,  or  shall 
be  in  his  presence  and  in  his  custody.^" 

§  4600.     Distinction  between  robbery  and  larceny 

The  jury  are  instructed  that  the  distinction  between  larceny 
and  robbery  is  this :  In  larceny  the  property  is  taken  privately 
and  without  the  knowledge  of  the  owner;  in  robbery  the  prop- 
erty is  taken  forcibly,  with  the  knowledge  of  the  owner,  but  against 
his  will.     In  other  respects  the  two  offenses  agree.^^ 

§  4601.  Necessity  of  felonious  intent  to  appropriate  property  to 
use  of  defendant 
You  are  instructed  that  if  a  convict  take  a  gun  from  a  guard 
forcibly,  for  the  purpose  of  making  safe  his  escape,  but  not  feloni- 
ously, with  intent  to  appropriate  the  same  in  his  own  use,  the  of- 
fense would  not  be  robbery,  and  not  a  felony.^~ 

§  4602.     Necessity  of  taking  property  from  immediate  presence  of 
ow^ner  or  possessor 

You  are  instructed  that  it  is  not  necessary,  in  order  to  constitute 
a  stealing  and  carrying  away  "in  the  immediate  presence  of  said 

,"  that  it  should  have  been  done  (if  done)  in  her  immediate 

view,  or  where  she  could  see  it  done.  And  if  you  find  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant  made  a 

violent  assault  upon  said  ,  by  choking  her  and  causing  her 

to  fall  upon  the  floor  of  one  of  the  rooms  or  apartments  of  her 
house,  and  then  tied  her  hands  and  feet  for  the  purpose  and  with 
the  intention  of  stealing  some  money  or  property  in  the  house; 
and  you  further  so  find  that  she,  through  fear  of  personal  violence, 

8  State  V.  Spray,  74  S.  W.  846,  174  lo  State  v.  Lyons,  58  A.  39S,  70  N. 
Mo.  5m.                                                           J.  Law,  635. 

9  State  V.  Hale,  56  S.  W.  881,  156  1 1  Long  v.  State,  12  Ga.  293. 

Mo.  102.  12  state  v.  Whittle,  37  S.  E.  923,  59 


S.  C.  297. 
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told  defendant  where  her  money  or  watch  was  in  an  adjoining 
room  or  rooms ;  and  you  further  so  find  that  thereupon  defendant 
passed  through  a  door  or  doors  into  such  room  or  rooms,  and  did 

there,  within  hearing  of  said  ,  take  and  carry  away  from 

•^aid  room  or  rooms  the  property  described  in  the  indictment,  or 
some  part  thereof;  and  you  further  so  find  that  such  property  was 
under  her  immediate  control,   and  that  such  taking,   if  any,  was 

against  the  will  of  the  said ,  and  was  without  any  right,  or 

claim  of  right,  of  defendant  in  said  property,  and  with  the  intent 
to  permanently  deprive  her  thereof^then  and  in  such  case  there 
would  be  a  sufficient  stealing  and  taking  from  the  "^immediate 
presence"  of  the  said within  the  meaning  of  the  law.^^ 

§  4603.     What  constitutes  taking  from  person 

You  are  instructed  that,  if  you  find  that  R.  was  holding  A.,  and 
that  A.,  to  keep  defendant^  from  taking  his  money,  threw  his  pock- 
etbook  down  on  the  ground,  and  tried  to  kick  the  same  under  a 

railroad  tie,  and  the  defendant picked  it  up  and  ran  away 

with  it,  then  the  fact,  if  it  be  a  fact,  that  the  defendant  did  not  get 
the  pocketbook  out  of  the  pocket  of  A.,  but  off  of  the  ground, 
where  A.  had  thrown  it,  would  not  make  the  act  any  the  less 
robbery.^* 

§  4604.     Robbery  of  express  car 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

the  defendant,  with   any  other  person   or  persons,  at  the 

county  of and  state  of  ,  on  the  night  of  ,  did 

feloniously   enter  a  baggage   and   express  car   belonging  to,   and 

being  a  part  of,  the  west-bound  passenger  train  No.  of  the 

Railroad  Company,  it  being  then  and  there  run  and  operat- 
ed on   the   tracks   of  said   company,   and,   having  so   entered  said 

car,  did  then  and  there  feloniously  take  from  one  ,  or  from 

his  care  or  custody,  any  sum  of  money,  the  property  of  the 

Express  Company,  in  his  care,  against  his  will,  by  force  and  vio- 
lence, or  by  putting  him  in  fear  of  immediate  injury  to  his  person, 
then  you  will  find  the  defendant  guilty  and  assess  his  punishment 
at  death,  or  by  imprisonment  in  the  state  penitentiary  for  any 
term  of  not  less  than  •  years.*'' 

§  4605.     Taking  property  under  claim  of  right 
§  4605(1).     Missouri 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
the  defendants,  at  the  county   of  ,  and  state  of  ,  in 

'■!  State  V.  Calhoun,  'M  N.  W.  194.  72  i''  State  v.  Kennedy,  55  S.  W.  293, 

Iowa,  4:!2,  2  Am.  SI.  Hop.  252.  154  Mo.  208. 

>*  llnlna  v.  State,  30  N.  E.  032,  137 
Ind.  83. 
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,  took  any  money,  the  property  of ,  from  his  person, 

or  in  his  presence,  and  against  his  will,  by  putting  him  in  fear 
of  some  immediate  injury  to  his  person,  without  any  honest  claim 
to  such  money  on  their  part,  and  with  the  intent  to  deprive  the 

said  of  his  ownership  therein,  then  they  should  find  them 

guilty  of  robbery  of  the  first  degree,  and  assess  their  punishment 
at  imprisonment  in  the  penitentiary  for  a  term  of  not  less  than 

—  years  each.     But,  on  the  other  hand,  if  the  jury  find  from 

the  evidence  that  the  defendants  in  good  faith  claimed  that  said 

was  indebted  to  them  in  any  sum  whatever,  and  they  took 

the  money  from  him,  even  against  his  will,  for  the  sole  purpose  of 
obtaining  payment  of  the  amount  due  them,  and  that  they  offered 

to  return  to  said  all  the  money  they  thus  obtained  except 

the  amount  they  claimed  to  be  due  them,  then  they  are  not  guilty 
of  robbery,  and  the  jury  should  acquit  them.  If,  however,  they 
committed  the  crime  of  robbery  as  defined  in  this  instruction,  then 
their  offer  afterwards  to  return  the  money,  or  a  part  of  it,  cannot 
avail  them  as  a  defense. ^^ 

§  4605(2).    Texas 

You  are  charged,  as  a  part  of  the  law  in  this  case,  that  among 
the  essential  elements  necessary  to  constitute  the  offense  of  rob- 
bery is  that  there  must  be  a  fraudulent  intent  in  the  taking  of  the 
property  at  the  time.  A  fraudulent  taking  is  a  taking  of  property 
with  an  intent  to  deprive  a  person  of  property  that  belongs  to  an- 
other. Now  you  are  instructed  that,  if  you  believe  from  the  evi- 
dence in  this  case  that  the  property  was  taken  by  defendant,  if 
it  was,  still  if  you  believe  that  there  was  no  fraudulent  taking,  and 
if  the  defendant  took  same  under  an  honest  claim  of  right,  believ- 
ing that  it  was  his  property,  or  that  he  had  a  right  to  hold  same 
for then  you  will  find  the  defendant  not  guilty. -"^^ 

The  jury  are  instructed  that,  if  you  find  from  the  testimony  that 

the  defendant  took  the  property  from  ,  but  at  the  time  he 

did  so  he  did  not  know  that  was  an  officer  and  had  taken 

the  property  under  a  writ  of  sequestration  issued  by  a  court  of  com- 
petent jurisdiction,  and  that  he  took  said  property  for  the  purpose 
and  with  the  intent  to  have  it  or  its  value  applied  to  the  payment 

of  the  debt  he  owed  ,  then  you  will  find  the  defendant  not 

guilty.  The  law  presumes  the  defendant  to  be  innocent  until  his 
guilt  is  established  by  legal  evidence  to  the  satisfaction  of  the  minds 
of  the  jury  beyond  a  reasonable  doubt.  The  burden  of  this  proof 
is  upon  the  state,  and  in  case  you  have  a  reasonable  doubt  of  the 
defendant's  guilt  you  will  find  him  not  guilty.^* 

16  state  V.  Brown,  IG  S.  W.  406,  is  Bell  v.  State,  177  S.  W.  9GC,  77 
104  Mo.  365.                                                      Tex.  Cr.  K.  146. 

17  Bell  V.  State,  177  S.  AY.  066,  77 
Tex.  Cr.  R.  146. 
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§  4606.     Taking  forcible  repossession  of  one's  own  property 

I  further  charge  you,  gentlemen  of  the  jury,  that  in  considering 
all  of  the  evidence  in  this  case  touching  the  matters  involved,  you 
will  take  into  consideration  all  of  the  evidence  in  the  case,  and  if 
you  find  that  the  defendant  only  used  that  necessary  force  to  re- 
possess himself  of  his  own  property,  which  had  been  taken  from 
him  by  crap  game  shooting  in  said  saloon,  then  you  cannot  hold 
the  defendant  guilty  of  robbery,  as  charged  in  the  information.^^ 

§  4607.     Effect  of  influence  of  other  motives  than  that  of  robbery 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  personal  property  men- 
tioned in  the  information  was  in  the  possession  of  the  witness 
,  and  that  the  defendant  by  the  use  of  force  and  violence  up- 
on the  person  of  said ,  or  by  putting  her  in  fear,  compelled 

her,  against  her  will,  to  deliver  to  him  the  said  personal  property, 
or  any  part  thereof,  mentioned  in  the  information,  from  her  per- 
son, or  immediate  presence,  as  charged  in  the  information,  and 
that  defendant  then  and  there  took  and  received  said  personal  prop- 
erty from  said ,  under  such  circumstances  and  by  such  means, 

then  the  defendant  would  be  guilty  of  robbery,  even  though  you 
may  further  believe  from  the  evidence  that  the  defendant  may  have 

attacked  the  said (if  you  believe  from  the  evidence  that  he 

did  attack  her)  for  some  other  purpose  or  motive.-** 

§  4608.     Effect  of  intoxication  of  defendant 

The  court  instructs  the  jury  that  drunkenness,  in  any  degree, 
cannot  justify,  excuse,  nor  mitigate  the  commission  of  a  crime; 
and  if  the  jury  believe  from  the  evidence  that  the  defendant  did, 

with  one ,  stop,  detain,  and  arrest  the  progress  of  the 

train  on  the  Railroad,  as  described  and  defined  in  instruc- 
tion No. on  behalf  of  the  state,  with  intent  to  commit  rob- 
bery thereon,  they  should  find  the  defendant  guilty ;    and 

the  fact  that  defendant  may  have  been  drunk  to  any  degree  at  the 
time  cannot  be  taken  into  consideration  by  the  jury  in  making  up 
their  verdict.^^ 

§  4609.     Assault  with  intent  to  rob 
§  4609(1).     Missouri 

You  are  instructed  that  if  you  believe  and  find  from  the  evidence 

in  this  case  that  the  defendant,  on  ,  or  at  any  time  within 

years  next  before  the  filing  of  the  information  in  this  case, 

10  IV'oplo  V.  Ilonry,  1(58  N.  W.  n.'M,  21  sfnte  v.  West,  57  S.  W.  1071,  157 

202   .Mich.  450.  Mo.  [iO'J. 

20  ivoj.lo  V.  Wliite,  'JO  r.  471,  5Cal. 
A  pp.  ^Jl.'U. 
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to  wit,  at  the  county  of  and  state  of  ,  did 

then  and  there  feloniously  make  an  assault  in  and  upon  one , 

with  intent  him,  the  said  ,  then  and  there  to  rob,  you  will 

find  the  defendant  guilty  as  charged  in  the  information,  and  as- 
sess his  punishment  at  imprisonment  in  the  state  penitentiary  for 

a  term  of  not  less  than years  nor  more  than years,  or 

at  imprisonment  in  the  county  jail  not  less  than  months 

nor  more  than months,  or  by  a  fine  of  not  less  than  $ 

nor  more  than  $ and  imprisonment  in  the  county  jail  not 

less  than months  nor  more  than  months,  or  by  a 

fine  of  not  less  than  $ nor  more  than  $ .    "Feloniously," 

as  used  in  the  information  and  these  instructions,  means  "unlaw- 
fully," against  the  admonitions  of  the  law.^' 
§  4609(2).    Washington 

You  are  further  instructed  that  you  should  convict  the  defend- 
ant of  assault  with  an  intent  to  commit  robbery  if  you  believe 
from  the  evidence  beyond  a  reasonable  doubt  that  at  the  time  in 
question  he  committed  an  assault,  or  aided  or  advised  the  assault 
upon  the  prosecuting  witness  for  the  purpose  of  robbery,  and  that 
in  making  the  assault  he  intended  to  use  whatever  force  might 
be  necessary  to  overcome  the  prosecuting  witness  and  accomplish 
his  purpose — that  of  robbery .^^ 

§  4610.     Liability  as  principal  of  one  aiding  and  abetting 
§  4610(1).     Colorado 

The  jury  are  instructed  that  the  statute  provides  that  where  a 
person  stands  by  and  aids,  assists,  or  encourages  in  the  perpetration 
of  a  crime,  he  is  just  as  guilty  as  the  person  who  does  it,  and  is  to 
be  punished  as  the  principal ;  so  that  if  you  believe  beyond  a  rea- 
sonable doubt,  from  all  the  facts  and  circumstances  and  evidence 
in  this  case,  that  these  men  aided,  abetted,  and  encouraged  the 
robbery  of  this  woman,  then  you  may  find  them  guilty  as  charged 
in  this  information.^* 
§  4610(2).    Delaware 

You  are  instructed  that  by  statute, ,  it  is  provided:  "Who- 
ever shall  abet,  procure,  command  or  counsel  any  other  person, 
or  persons,  to  commit  any  crime,  or  misdemeanor,  shall  be  an  ac- 
complice and  equally  criminal  as  the  principal  offender.  *  *  *  " 
So  that,  if  you  find  from  the  evidence  that was  actually  rob- 
bed by  ,  who  admits  his  guilt,  and  not  by  F.,  neverthe- 
less, if  F.  was  there  abetting,  procuring,  commanding  or  counsel- 
ling    in  the  robbery,  then  he  is  equally  guilty.~" 

2  2  state  V.  Bateman,  95  S.  W.  413,  2  4  Komrs   v.   People,   73    P.   25,  31 

196  Mo.  35.  Colo.  212. 

2  3  State  V.   Fenton,   70   P.   741,   30  25  state  v.  Lapista  (Gen.  Sess.)  105 

Wash.  325.  A.  67G,  7  Boyce,  260. 
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§  4611.     Pleading  and  proof — Description  of  property  alleged  to 
have  been  taken 
You  are  instructed  that  in  this  case  the  allegation  of  the  infor- 
mation, so  far  as  regards  the  description  of  the  property  alleged  to 

have  been  taken  from by  the  defendant,  is  sustained  if  you 

are  satisfied  beyond  a  reasonable  doubt  that  the  defendant  feloni- 
ously took  any  money,  bank  notes,  or  pieces  of  coin  in  the  posses- 
sion of  from  's  person  or  immediate  presence,  and 

against  his  will,  by  means  of  force,  and  that  the  property  so  taken 
had  some  value."'^'' 

§  4612.     Same — Necessity  of  proving  use  of  force 

You  will  observe,  however,  that  fear  is  not  charged  in  this  in- 
formation, that  the  defendant  is  accused  of  taking  money  by  force, 
and  it  is  incumbent  upon  the  state  to  prove  to  you  beyond  a  rea- 
sonable doubt  that  the  money  was  taken ;    that  it  was  taken  from 

the  person  or  immediate  presence  of  against  his  will,  by 

the  defendant,  by  means  of  force.-" 

§  4613.  Proof  of  allegation  of  intent  to  maim  or  wound  by  use  of 
dangerous  weapon 

You  are  instructed  that  it  is  charged  in  the  indictment  that,  at 
the  time  of  the  alleged  robbery,  the  defendant  was  armed  with  a 
dangerous  weapon,  with  intent,  if  resisted,  to  kill  or  maim  the  said 

,  and,  being  so  armed,  did  wound  said  .     If  you  find 

the  defendant  guilty  of  robbery,  you  will  determine  whether  this 
charge  in  the  indictment  is  sustained.  The  only  evidence  relied 
upon  by  the  state  as  tending  to  show  that  defendant  was  armed 
with  a  dangerous  weapon  is  the  evidence  tending  to  show  that, 
at  the  time  of  the  alleged  robbery,  defendant  had  with  him  the 
piece  of  cord  or  rope  introduced  in  evidence.  It  is  for  you  to  say, 
from  the  evidence,  whether  he  did  have  and  use  such  rope  or  cord ; 
and,  if  he  did,  whether  the  same  was  a  dangerous  weapon ;  and, 
if  it  was,  whether  he  intended  by  the  use  of  it  (if  he  did  use  it), 

if  resisted,  to  kill  or  maim  said  therewith,  or  did  wound 

her.^* 

You  are  instructed  that  a  dangerous  weapon  is  one  which,  from 
the  use  made  of  it  at  the  time,  is  likely  to  produce  death,  or  do 
great  bodily  harm ;  and  unless  you  find  that  said  cord  or  rope  was 
of  such  a  character  you  cannot  find  that  defendant  was  armed 
with  a  dangerous  weapon.  If  it  was  only  calculated  to  produce, 
from  the  use  made  of  it  (if  used),  a  slight  injury  upon  the  person 

i"  Sf.'itr'   V.    ]t<Klt;crs,    r,:',    V.    '.)~.    LM  28  stale  v.  Callioun,   PA  N.   W.  194, 

.Mnnt.  11:5.  72  Iowa,  4:Jli,  2  Am.  St.  Kcp.  252. 

■'■!  Sliild   V.    ICodgors,   Oy    I'.   U7,   21 
.Moiit.  ll.'j. 
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of  said  ,  then  it  would  not  be  a  dangerous  weapon  within 

the  meaning  of  the  law.^* 

§  4614.     Conviction  of  included  offenses 
§  4614(1).     Iowa 

You  are  instructed  that  the  crime  of  robbery  as  charged  in  this 
indictment  also  includes  the  crime  of  larceny  from  the  person  and 
larceny.^" 

The  jury  are -instructed  that  if,  from  the  evidence,  you  are  not 
convinced  be3^ond  a  reasonable  doubt,  as  defined  in  these  instruc- 
tions, that  the  defendant  is  guilty  of  the  crime  of  robbery,  then  you 
should  next  ascertain  whether  or  not  from  the  evidence  he  is  guilty 
of  the  crime  of  larceny  from  the  person,  and,  should  you  not  find 
him  guilty  of  either  robbery  or  larceny  from  the  person,  then  you 
may  ascertain  whether  or  not  he  is  guilty  of  the  crime  of  larceny 
as  herein  defined. ^^ 

§  4614(2).    Oregon 

1  instruct  you  that  if,  in  this  case  you  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendants  or  either  of  them 

are  guilty  of  stealing  from  the  person  of the  sum  of  money 

described  in  the  indictment,  or  some  part  thereof,  but  do  not  so 

find  that  the  defendants,  or  either  of  them  assaulted  said  

with  intent,  if  resisted,  to  kill  or  wound  said ,  then  you  should 

find  the  defendants,  or  either  of  them  that  you  find  so  guilty,  guilty 
of  the  crime  of  larceny  from  the  person.^- 

§  4615.     Same — Value  of  property  stolen 

The  jury  are  instructed  that,  should  you  not  find  defendant 
guilty  of  robbery  or  larceny  from  the  person,  and  find  him  guilty 
of  larceny,  then  you  should  from  the  evidence  find  the  value  of 
the  property  stolen. ^^ 

§  4616.     Effect,  as  evidence,  of  possession  of  property  stolen 
§  4616(1).     California 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  property  mentioned  in  the  information,  or  any  por- 
tion thereof,  was  feloniously  taken  from  the  person  of  the  prosecut- 
ing witness,  ,  as  described  in  the  information,  and  received 

into  the  possession  of  the  defendant  shortl}^  after  being  so  feloni- 
ously taken,  the  failure,  if  failure  there  be,  of  the  defendant  to  ac- 

2  9  State  V.  Callioun,  34  N.  W.  194,  3  2  state  v.  Parr,  103  P.  434,  54  Or. 
72  Iowa,  432,  2  Am.  St.  Rep.  2.52.  316. 

3  0  State  V.  Taylor,  IIS  N.  W.  747,  ss  state  v.  Taylor,  US  N.  W.  747, 
140  Iowa,  470.  140  Iowa,  470. 

31  State  V.  Taylor,  118  N.  W.  747, 
140  Iowa,  470. 
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count  for  such  possession,  or  to  show  that  such  possession  was 
honestly  obtained,  is  a  circumstance  tending  to  show  his  guilt,  and 
the  accused  is  bound  to  explain  the  possession  in  order  to  remove 
the  effect  of  the  possession  as  a  circumstance  to  be  considered  in 
connection  with  other  suspicious  facts,  if  the  evidence  disclose  any 
such.^* 

§  4616(2).    Illinois 

The  court  instructs  the  jury  that  possession  of  stolen  property, 
the  proceeds  of  a  robbery  or  burglary,  soon  after  the  commission  of 
the  offense,  is  prima  facie  evidence  of  the  guilt  of  the  person  in 
whose  possession  such  property  is  found.^" 

§  4617.     Inference  of  intent  to  steal  from  appropriation  of  goods 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  the  other  ingredients  constituting 
robbery,  as  heretofore  explained,  have  been  established,  then  you 
may  infer  the  intention  to  steal  from  the  appropriation  of  the 
goods  by  defendant — his  taking  and  carrying  them  off  as  his  own.^® 

§  4618.     Effect  of  doubt  as  to  degree  or  grade  of  offense 

The  jury  are  instructed  that,  if  they  should  find  beyond  a  rea- 
sonable doubt  that  the  defendant  was  guilty  of  larceny  from  the 
person  of  the  prosecuting  witness,  but  have  a  reasonable  doubt 
whether  it  was  accomplished  by  force  and  violence  or  by  stealth, 
the  defendant  can  be  found  guilty  only  of  larceny  from  the  per- 
son.^' 

84  People  V.  Wilson,  67  P.  322,  135  se  Long  v.  State,  12  Ga.  293. 

Cal.  331.  87  state  v.  Taylor,  118  N.  W.  747, 

3»  People  V.  Hansen,  104  N.  E.  10G9,  140  Iowa,  470. 
263  111.  44. 
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4717(1).  Illinois. 
4717(2).  Oklahoma. 

4718.  Damages  from  sale  of  diseased  cattle — Communication  of  disease  to 

other  cattle. 

4719.  Damages  for  breach  of  warranty  of  title. 

4719(1).  Kentucky. 
4719(2).  Wyoming. 

4720.  Duty  of  buyer  to  mitigate  damages  from  breach. 

H.  Remedies  of  Seller  foe  Bbeach  of  Contract 

4721.  Right  to  abandon  contract. 

4722.  Damages  for  breach  by  buyer. 

4722(1).  Delaware. 
4722(2).  Illinois. 
4722(3).  Kentucky. 
4722(4).  Maryland. 
4722(5),  Virginia. 

4723.  Same — As  dependent  upon  notice  to  buyer  of  resale  to  third  person. 

4724.  Recovery  by  seller  of  expenses  caused  by  breach. 

4725.  Duty  to  mitigate  damages. 

I.    Actions  for  Price 

4726.  Elements  of  cause  of  action. 

4726(1).  Alabama. 
4726(2).  Iowa. 

4727.  Right  of  recoupment  or  set-off, 

4728.  Set-off  on  account  of  goods  not  delivered. 

4728(1).  Alabama. 
4728(2).  Texas. 

4729.  Defense  of  defects  in  goods — Severability  of  contract. 

4730.  Burden  of  proof. 

4731.  Recovery  of  interest. 

J,    Actions  by  Buyer  fob  Breach  of  Contract 

4732.  Elements  of  cause  of  action. 

4732(1).  Delaware. 
4732(2).  Virginia. 
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§  4733.     Burden  of  proof. 

4733(1).  Arkansas. 
4733(2).  Delaware, 

4734.  Damasies. 

4734(1).  Delaware. 
4734(2),  Missouri. 

4735.  Damages  for  refusal  or  failure  of  seller  to  perform. 

4735(1).  Alabama. 
4735(2).  Arkansas. 
4735(3).  Delaware. 
4735(4).  Illinois. 
47.35(5),  Iowa. 
4735(6),  Kentucky. 
4735(7).  Michigan, 
4735(8).  Texas. 
4735(9).  Virginia. 

4736.  Same — Where  goods  purchased  for  resale. 

4737.  Same — Duty  of  buyer  to  buy  other  goods  at  least  possible  price, 

4737(1).  Alabama. 
4737(2).  Virginia. 

4738.  Damages  for  delay  in  delivery. 

4739.  Recovery  of  damages  for  defects  in  goods. 

4739a.     Recovery  of  expenses  by  buyer  on  refusal  to  accept  goods  because 
of  defects  in  quality. 

4740.  As  of  what  time  damages  estimated. 

K.     Conditional  Sales 

4741.  What  constitutes — Intention  of  parties. 

4742.  Right  of  purchaser  to  maintain  detinue  against  seller. 

4743.  Waiver  of  condition. 

4743(1).  Arkansas. 
4743(2).  Delaware. 
4743(3).  Texas. 

A,      EsSENTTAIvS    OF   CONTRACT 

§  4619.     Offer  and  acceptance 
§  4619(0,     Arkansas 

You  are  instructed  that  the  order  of  defendant  delivered  to  plain- 
tiff through  its  agent,  ,  was  a  mere  proposal  to  buy  the 

goods  therein  specified,  and  was  not  binding  on  either  party  until 
acceptance  by  the  plaintiff,  and  defendant  was  notified  by  plaintiff 
of  such  acceptance.  Until  such  acceptance  by  plaintiff  and  notice 
thereof  to  defendant,  the  defendant  had  a  right  to  countermand 
the  order.     If  you  find  from  the  evidence  that  the  letter  written  by 

defendant  to  plaintiff  on ,  and  received  by  plaintiff"  on , 

was  intended  by  defendant  as  a  countermand  of  the  original  or- 
der, and  was  so  understood  by  plaintiffs,  then  the  plaintiff  is  not 
entitled  to  recover  herein,  and  you  should  find  for  the  defendant.* 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  sent  to  the  defendant  a  circular  letter  containing  a  list 
of  the  cars  of  shingles  in  transit,  owned  by  the  plaintiff';  and  if  you 

1  J'.looni  V.  Edward  Miller  &  Co.,  17G  S.  W.  073,  118  Ark.  001, 
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further  believe  that  defendant  on  ,  wired  plaintiff  to  divert 

to  it  a  certain  car  or  cars  of  shingles,  and  to  the Company 

of ,  a  car  or  cars  of  shingles ;   and  if  you  further  believe  that 

the  plaintiff  did  not  notify  the  defendant  of  its  acceptance  of  de- 
fendant's order  for  said  car  or  cars  within  a  reasonable  time,  then 
the  court  instructs  you  that  defendant  had  the  right  to  disregard 
said  order  and  to  purchase  such  shingles  elsewhere,  and  your  ver- 
dict under  those  circumstances  should  be  for  the  defendant.^ 

§  4619(2).    North  Carolina 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  contract,  as  alleged  by  the  plaintiff,  had  been  made  by  him 
and  the  defendant,  the  plaintiff  is  entitled  to  recover  damages  com- 
mensurate with  the  injury  he  has  sustained  by  the  breach  of  the 
contract  by  defendant,  if  there  was  such  a  breach ;  but  if  3^ou 
should  collect  from  the  evidence  that  there  was  only  a  conver- 
sation and  chaffering  in  relation  to  a  contract  which  the  parties 
did  not  complete,  then  the  title  to  the did  not  vest  in  plain- 
tiff, and  he  would  not  be  entitled  to  recover.^ 

§  4619(3).    Virginia 

The  court  instructs  the  jury  that  the  order  of  the  plaintiffs,  dated 
-,  delivered  to  the  defendant's  agent,  was  a  mere  proposal  to 


buy  the  coal  therein  described,  and  was  not  binding  upon  either 
party,  until  it  was  accepted  by  the  defendant,  and  the  plaintiff's 
notified   of   such   acceptance,    and    the    conditions   printed    on    the 

back  of  said  offer  as- well  as  on  the  formal  acceptance  dated , 

constituted  a  part  of  the  contract.  The  contract  between  the 
parties  in  this  case  was  in  writing  and  consisted  of  the  order  slip, 
the  letter  of ,  accepting  the  order  and  the  form  of  acknowl- 
edgment inclosed  therewith,  and  none  of  the  oral  testimony  must 
be  taken  as  altering  or  adding  to  the  terms  of  the  contract  so 
made.* 

§  4620.     Same — Agreement  as  to  date  of  delivery 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  the  conversation  over  the  telephone  on  is  as  claimed 

by  defendant,  and  that  on  ,  defendant  received  a  confirma- 
tion, through  the  mails,  from  the  plaintiff's  for  the  purchase  of  the 

goods  in  question,  and  that  on  he  called  plaintiffs  over  the 

telephone  stating  to  them  that  the  confirmation  received  was  not 

in  accordance  with  their  conversation  over  the  telephone  on , 

and  that  on  the  same  date  he  wrote  the  plaintiffs  advising  them 

2  Ferguson    et    al.    v.    West    Coast  ^  Eastern   Ck)al   &  Export  Corp.   v. 
Shingle  Co.,  130  S.  W.  527,  96  Ark.  27.      Beazley  &  Blanford,  92  «.  E.  824,  121 

3  Naested  v.  Scott,  20  N,  C.  524.  Ya.  4. 
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of  the  fact,  and  that  at  no  subsequent  date  did  the  plaintiffs  and 
defendant  agree  upon  a  date  of  delivery  of  such  goods  in  ques- 
tion, then  I  instruct  you  that  the  minds  of  the  parties  did  not 
meet,  and  that  no  contract  of  purchase  between  buyer  and  seller 
was  entered  into,  and  you  should  return  a  verdict   for  defendant.^ 

§  4621.     Same — Failure  to  agree  as  to  specific  subject-matter  of 
sale 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  plaintiff'  sent  out  the  circular  letter  in  evidence,  and  that  de- 
fendant vvdred  plaintiff  to  divert  to  it  certain  cars  of  shingles ;  and 
if  you  further  believe  that  the  plaintiff  did  not  divert  to  defendant 
the  identical  cars  ordered  by  defendant,  but  attempted  to  divert  to 
it  another  or  other  cars  containing  a  different  amount  of  shingles, 
then  the  court  instructs  you  that  there  was  no  contract  between 
plaintiff  and  defendant  for  the  purchase  of  the  shingles  tendered, 
and  your  verdict  must  be  for  the  defendant.® 

§  4622.     Failure  of  agent  of  seller  to  communicate  terms  of  con- 
tract to  his  principal 

You  are  instructed  that  the  jury  may  believe  from  the  evidence 
that  defendants  signed  the  contract  in  evidence,  ordering  the  soda 
fount  from  plaintiff',  in  blank,  to  be  filled  out  by  Mr.  L.  afterward, 
yet  if  they  are  further  satisfied  from  all  the  evidence  that  Mr.  L. 
was  only  a  traveling  salesman  to  solicit  and  forward  orders  to  be 
filled  by  plaintiff  on  his  approval,  then  if  the  jury  are  further  satis- 
fied from  the  evidence  that  plaintiff  received  and  filled  said  order 

in  good  faith  and  afterwards  wrote  defendants  a  letter  on  , 

disclosing  that  said  fountain  had  been  in  use  by  other  parties  prior 
to  said  sale,  then  it  was  the  duty  of  defendants  to  notify  plaintiff 
that  their  salesman  had  sold  them  a  new  fountain,  and  if  they 
further  find  from  the  evidence  that  defendants  failed  to  inform 
plaintiff,  then  defendants  cannot  avoid  the  payment  of  the  purchase 
money  on  the  ground  that  the  fountain  shipped  them  was  second- 
hand.' 

§  4623.     Mutuality  of  obligation 

The  court  instructs  tlie  jury,  that  if  they  find,  from  the  evidence 

in  this  case,  that  in or ,  the  defendant,  by  its  agent  or 

agents,  made  a  contract  with  the  plaintiff',  by  which  the  defendant 

agreed   to  sell   and  deliver  to  the   plaintiff,  on  the   cars,   at  •, 

sufficient of  its  own  manufacture  for  the  then  current  sea- 

6  Walllncford  Bros.  v.  McCray,  105  Sliinj,'le  Co.,  130  S.  W.  527,  9G  Ark. 
r.  Si;j,  101  Kan.  lie.  27. 

«  i'crgusou    et   ul.    v.    Wtsst    Coast  7  Hodge  v.  Tufts,   22   So.  422,  115 

Ala.  3GU. 
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son's  supply  (ending )  of  the  plaintiff's  business,  at  the  price 

of  $ per  ton,  to  be  delivered  on  plaintiff's  orders  or  requisi- 
tions, from  time  to  time,  as  fast  as  needed  to  keep  up  such  supply, 
the  plaintiff  agreeing-,   in  consideration   thereof,   to  purchase   said 

of  the  said  defendant,  and  to  order  the  same  as  so  needed, 

and   to  pay   defendant   therefor,   at  the  price  aforesaid,   upon   the 

delivery  of  each  carload  at ,  such  a  contract  would  be  valid 

in  law,  and  mutually  binding  upon  the  respective  parties  thereto.* 

§  4624.     Validity  of  verbal  agreement 
§  4624(1).    Delaware 

You  are  instructed  that  a  promise  on  the  part  of ,  repre- 
senting the  firm  of ,  to  sell  and  deliver  a  certain  number  of 

carriers  in  a  given  time  at  a  fixed  price  per  carrier  to  the  plaintiff, 

and  a  promise  on  the  part  of ,  the  plaintiff,  to  accept  and  pay 

for  the  same  would  constitute  a  contract  equally  binding  on  the 
plaintiff  and  the  defendant  firm  whether  the  agreement  between  the 
parties  should  be  oral  or  written.® 

§  4624(2V     Virginia 

The  court  instructs  the  jury  that  a  contract  for  the  sale  and  de- 
livery of  personal  property,  to  be  wholly  completed  within  one  year, 
need  not  be  in  writing;  and  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  and  defendant  verbally  contracted  for  a  sale  by 
the  plaintiff  to  the  defendant  of to  be  manufactured,  deliv- 
ered, and  paid  for  within  one  year,  and  that  the  terms  of  the  said 
contract  were  in  all  respects  definitely  understood  and  agreed 
upon,  then  such  verbal  contract  is  a  binding  obligation  upon  both 
parties.^** 

§  4625.     Implied  contract — Recovery  on  quantum  meruit 

The  court  charges  the  jury  that  if  they  find,  from  the  testimon}'-, 
that  the  plaintiff'  delivered  to  the  defendants  the  flax  and  wheat  in 
controversy,  and  there  had  been  no  previous  contract  for  the  sale 
or  purchase  of  it,  the  reception  of  the  same  by  defendant  would  be 
sufficient  to  entitle  the  plaintiff'  to  recover  the  market  value  of 
the  same.^^ 

§  4626.     Parties  to  contract 
§  4626(1),    Alabama 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
in  the  case  that  the  credit  for  the  goods  in  question  was  extended 

8  National  Furnace  Co.  v.  Keystone  lo  Pocahontas  Guano  Co.  v.  Collins- 
Mfg.  Co.,  110  111.  427.  Plass  Co.,  SS  S.  E.  6C.  IIS  Va.  659. 

9  Terry  v.  Parsons.  102  A.  9S5,  7  n  Milligan  v.  Butcher,  37  N.  W. 
Boyce,  90.  590,  23  Neb.  683. 
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by  plaintiff  in  the  first  instance  to  ,  and  not  to  defendant, 

then  you  should  find  for  the  defendant. ^^ 

§  4626(2).     Michigan 

The  jury  are  nistructed  that  the  question  in  this  case  is  as  to  what 
the  facts  are,  and  that  is  all.  The  plaintiff  claims  that  there  was 
certain  goods,  in  the  shape  of  lumber,  sold  to  go  into  the  house 
being  built  by  the  defendant,  F.,  and  it  is  conceded  that  the  lumber 
did  go  into  the  house  of  F.  The  question  is,  Who  ought  to  pay 
for  the  lumber?  And,  to  determine  that  question,  the  first  matter 
you  have  got  to  determine  is,  who,  as  a  matter  of  fact,  bought  that 
lumber?  Now,  it  appears  that  the  plaintiff  and  his  partner  charged 
the  lumber  to  O.  That  of  itself,  on  the  face  of  it,  would  make  it 
look  as  though  they  intended  to  sell  the  lumber  to  O.  Presump- 
tiveh',  that  is  so.  They  can  explain  that,  and  show  it  was  a  mis- 
take, if  they  see  fit;  and  if  you  find,  as  a  matter  of  fact,  that  the 
lumber  was  sold  to  F.,  and  it  was  F.'s  lumber,  and  he  became  the 
debtor,  and  not  O.,  and  this  charge  is  a  mistake,  then  you  should 
find  F.  is  responsible  for  the  price  of  the  lumber.     If  you  find  for 

the  plaintiff  against  F..  then  you  will  add  interest  at  per 

cent,  from  the  time  it  ought  to  have  been  paid  to  the  present  tinie.^^ 

§  4626(3).    iVIissouri 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  defendant  presented  the  telegram  read  in  evidence  to  the 
plaintiff,  and  that  plaintiff  stated  to  defendant  that  he  (plaintiff) 
would  not  sell  the  apples  mentioned  in  the  said  telegram  as  "two 
cars  bulk  Jonathans.  *  *  *  ninety  cents,"  to  the  A.  Fruit 
Company,  but  would  sell  them  to  defendant,  and  if  you  find  that 
defendant  thereupon  agreed  to  buy  them  or  pay  for  them,  then 
defendant  would  be  liable  to  plaintiff'  for  the  apples  shipped  to  and 
received  by  such  fruit  comp'any  at  the  rate  specified  in  the  said 
telegram,  and  if  }'ou  find  that  defendant  did  so  agree  you  should 
return  a  verdict  for  the  price  of  the  apples  so  shipped  at  said  rate 
less  the  amount  you  find  plaintiff  received  in  part  payment  for  the 
apples  not  to  exceed  the  sum  of  $ .  If  you  find  that  defend- 
ant never  agreed  to  pay  for  said  apples  himself,  but  only  gave  the 
telegram  to  plaintiff'  as  authority  for  ])laintiff  selling  the  apples  to 
the  A.  Fruit  Company,  then  defendant  is  not  liable,  and  your  ver- 
dict should  be  for  the  defendant.^* 

§  4627.     Same — Right  of  corporation  as  successor  of  firm 

'I'iie  jury  are  instructed  that  all  the  evidence  is  to  the  effect 
that  after  the  change  of  tlic  j)laintitTs  from  a  copartnership  into  a 

12  Sloon  V.  Siiiitlcrs,  liL'  So.   \US,  110  i4  Iiwiu  v.  AVilhuit  (Ai.i).)  199  S.  W. 

Ala.  1:"..  r.SS. 

i'-  lyoiHimcr  V.  Foley,  41  N.  W.  781, 
79  Mi'li.  L'4'1. 
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corporation  they  always  signed  their  communications.  "S.  «&  B.  Iron 
Co. ;"  that  their  billheads  also  indicated  that  a  change  had  been 
made;  and  that  after  the  first or months  their  bill- 
heads indicated  that  they  had  been  formed  into  a  corporation,  be- 
cause they  gave,  not  merely  their  corporate  name,  but  the  names 
of  their  ol^cers  as  well,  and  stated  facts  upon  every  billhead  and 
letter  head  entirely  at  variance  with  the  idea  of  the  continuance  of 
the  old  firm  as  a  mercantile  firm.  Whatever  objections  defend- 
ants made  from  the  beginning  to  the  end  of  the  business,  they 
never  did  object  that  the  plaintiff  was  a  corporation.  They  always 
made  their  objections  upon  some  other  ground.  So  that  I  charge 
you,  as  a  matter  of  law,  that  they  did  consent  to  this  change,  and 
did  waive  their  right  to  object  by  reason  of  this  change,  and  that 
they  are  as  liable  to  the  S.  &  B.  Iron  Company,  upon  the  facts  of  this 
case,  as  they  would  have  been  if  the  firm  had  remained  S.,  B.  & 
Co.  I  take  the  responsibility  of  making  this  decision,  and  reliev- 
ing you  from  any  responsibility  upon  it,  because  to  me  the  evi- 
dence is  too  clear  for  dispute,  and  because  the  evidence  upon 
which  I  base  that  opinion  is  all  of  it  written  evidence — unmistak- 
able, unambiguous,  written  evidence — which  it  is  the  duty  of  the 
court  to  construe,  and  not  to  send  to  the  jury.^'* 

B.    Rescission 

§  4628.     Right  of  buyer  to  rescind  contract  for  nonperformance  or 

for  defects  in  goods 
§  4628(1).     United  States 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  the  defendant  used  proper  care  and  diligence  in  selecting  and 

installing  the  cylinders   in  the  engines  of  the  steamboat  , 

and  without  fraud  and  in  good  faith  installed  the  cylinders  in  said 
engines,  believing  them  to  be  sound,  and  in  wdiich  sand  holes  or 
other  defects  afterwards  appeared,  but  which  were  hidden  or  la- 
tent at  the  time  same  were  installed,  you  are  charged  that  such 
defects,  if  any,  would  not  entitle  the  plaintiff  to  rescind  said  con- 
tract and  refuse  to  receive  said  boat,  but  such  defects  would  only 
entitle  said  plaintiff  to  an  abatement  of  the  contract  price  for 
said  boat  in  the'  amount  reasonably  necessary  to  purchase  and  in- 
stall proper  cylinders  in  said  engines,  unless  you  further  believe 
from  the  evidence  that  said  defects  were  developed  before  said 
boat  was  tendered,  if  it  was  tendered  to  the  plaintiff',  and  the  de- 
fendant refused  to  install  the  proper  cylinders  in  said  boat  within  a 
reasonable  time  thereafter.^''  ' 

15  Shadbolt  &  Boyd  Iron  Co.  v.  Top-  1 6  Marine  Iron  Works  v.  Wiess  (C. 

life,  55  N.  W.  854,  85  Wis.  513.  C.  A.  Tex.)  148  F.  145,  78  C.  C.  A.  270. 
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§  4628(2).     Iowa 

You  are  instructed  that,  before  the  defendant  can  rescind  the  con- 
tract on  account  of  the  failure,  if  so,  of  the  plaintiff  to  furnish  the 
batteries  contracted  for,  he,  the  defendant,  must  tender  back  to 
the  plaintiff  the  battery  furnished,  and  do  so  within  a  reasonable 
time  after  he  discovered  that  they  were  not  the  batteries  contract- 
ed for,  if  so,  and  defendant  cannot  keep  and  use  and  retain  con- 
trol over  the  batteries  as  his  own,  after  making  such  discovery, 
and  tender,  and  at  the  same  time  claim  a  rescission,  and  that  if  the 
jury  should  find  that  defendant,  after  making  said  discovery,  and 
tendering  back  to  the  plaintiff  the  batteries  as  claimed  by  him, 
continues  to  keep  and  use  and  retain  control  over  them  as  his  own, 
then  there  was  no  rescission  of  the  contract  and  the  jury 
should  so  find.  But  if  the  jury  should  find  that  the  batteries  fur- 
nished were  not  the  batteries  contracted  for,  and  that,  within  a 
reasonable  time  after  the  defendant  discovered  such  to  be  the  fact, 
he  tendered  the  same  back  to  plaintiff,  and  that  thereafter  defend- 
ant did  not  keep  and  use  and  retain  control  over  the  same  as  his 
own,  after  making  such  discover}-  and  tender,  then  and  in  that  event 
there  was  a  rescission  of  the  contract  by  the  defendant,  and  the 
jury  should  so  say.'-' 

§  4628(3),     Missouri 

The  court  instructs  the  jury  that  if  they  find  and  believe  from 
the  evidence  that  plaintiff  entered  into  a  contract  with  defendant 
to  furnish  and  install  throughout  a  residence,  for  a  stipulated  price, 
the  screens,  for  the  reasonable  value  of  which  plaintiff  is  suing, 
then  it  was  the  duty  of  plaintiff"  to  substantially  comply  with  the 
terms  of  said  contract  (if  such  contract  was  so  entered  into)  ;  and 
if  you  further  -find  and  believe  from  the  evidence  that  plaintiff 
failed  to  substantially  comply  with  the  terms  of  such  contract,  and 
that  such  failure  (if  plaintiff  did  so  fail)  was  not  due  to  any  fault 
or  hindrance  on  the  part  of  the  defendant,  and  if  you  further  find 
from  the  evidence  that  defendant  did  not  accept  any  part  of  said 
screens  and  did  not  appropriate  any  part  thereof  to  his  own  use 
and  benefit,  l)Ut  within  a  reasonable  time  after  their  delivery  to 
him  notified  the  plaintiff  that  he  rejected  them,  then  your  verdict 
herein  must  be  for  the  defendant.^* 

§  4628(4).    Texas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  represented  to  the  plaintiff  at  the  time  of  the 

1 7  I'.fislinw-Joy  Co.  v.  WjiIsIi,  171  X.  Aji]).   OSO.      1  h'fcnd.'int  did   not   cliiiin 

W.  .'',;»!>,   1.S7   Jowii,   '>H.  Iliiit    recovery    should    l)o   diniiiiished 

I**  .MoiiJireli     MctJil     Wenlher-SI  ri])  because  ol  Uefeets  iu  the  screens. 
Co.  V.  llanick,  155  «.  W.  S-jb,  112  .Mo. 
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trade  that  he  or would  furnish  the  plaintiff  with  such  re- 
pairs as  might  be  needed  to  put  the  machinery  in  running  and  work- 
ing order,  and  that  such  representations  operated  as.  an  induce- 
ment to  the  plaintiff  in  entering  into  the  contract,  and  if  you  find 
that  such  repairs  were  not  made,  and  you  further  find  that  within 
a  reasonable  time  after  such  failure  to  repair  the  plaintiff  tendered 
back  the  property,  or  offered  to  rescind  the  contract,  you  will  find 
in  favor  of  the  plaintiff.* 

§  4629.     Same — Effect  of  subsequent  offer  by  seller  to  perform 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  machine  delivered  to  plaintiff  by  defend- 
ant was  not  the  machine  ordered  by  plaintiff,  yet  if  the  jury  fur- 
ther believe  from  the  evidence  that,  upon  complaint  from  plaintiff 
that  it  was  not  the  machine  so  ordered,  defendant  offered  to  give 

to  plaintiff  in  place  thereof  another  and  new type  machine, 

and  that  plaintiff  refused  to  consider  said  offer  and  demanded  his 
money  back  instead,  then  the  finding  of  the  jury  must  be  against 
the  plaintiff  and  in  favor  of  defendant  upon  the  claim  set  out  in 
plaintiff's  statement  of  claim.^^ 

§  4630.  Same — Recovery  by  seller  of  reasonable  value  where 
buyer  retains  defective  goods 
The  court  instructs  you  that  even  if  you  shall  find  and  believe 
from  the  evidence  that  the  workmanship  or  material  furnished  by 
plaintiff  was  not  in  accordance  with  the  contract  in  some  particu- 
lar, still  if  you  shall  find  and  believe  from  the  evidence  that  the 
defendant  retained  the  screens  and  did  not  return  or  offer  to  re- 
turn them  to  plaintiff  within  a  reasonable  time  after  delivery,  then 
the  plaintiff  is  entitled  to  recover  of  the  defendant  the  reasonable 
value  of  such  work  and  material  so  furnished  by  it,  notwithstand- 
ing the  same  were  not  in  accordance  with  the  said  contract  as 
aforesaid;  and  in  such  case  your  verdict  should  be  in  favor  of  the 
plaintiff  for  such  reasonable  value,  not  exceeding  $ — ■■ ,  togeth- 
er with  interest  at per  cent,  from  the  date  of  the  filing  of 

this  suit,  namely, .^^ 

§  4631.     Rescission  by  buyer  for  fraud 
§  4831  (().    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that,  when  the  plaintiff  traded  the  mare  mentioned  in  the 

*  Crntcher  v.  Schick,  32  S.  W.  75,  384.  Plaintiff's  first  demand  was  for 
10  Tex.  Civ.  App.  676.  rescIs.sion  or  a  new  machine. 

19  Simrall  v.  American  Multigraph  20  Monarch    Metal    Weather    Strip 

Sales  Co.,  15S  S.  W.  437,  172  Mo.  App.       Co.  v.  Hanick,  155  S.  W.  858,  172  Mo. 

App.  GSO. 
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evidence  to  the  defendant,  the  plaintiff  fraudulently  concealed  the 
fact,  if  it  was  a  fact,  that  the  mare  was  materially  defective  or  un- 
sound, and  ii  defendant  was  materially  influenced  thereby  to  make 
the  trade,  then  defendant  was  authorized  to  rescind  the  contract.^*- 
The  court  instructs  the  jury  that  if,  at  the  time  of  the  trade,  the 
mare  was  defective  and  unsound,  and  that  fact  was  known  to 
plaintift,  but  was  unknown  to  defendant,  and  if  defendant,  at  the 
time,  stated  to  plaintiff  that  he  would  not  wish  to  trade  for  the 
mare  if  she  was  not  sound  and  all  right,  and  if  plaintiff  withheld 
from  defendant  the  information  which  he  had  of  the  defective  and 
unsound  condition  of  the  mare,  and  if  defendant  was  materially  in- 
fluenced to  make  the  trade  by  the  action  or  conduct  of  plaintiff  in 
withholding  such  information,  such  action  or  conduct  on  the  part 
of  plaintiff  would  amount  to  a  legal  fraud,  and  authorize  a  rescis- 
sion of  the  contract.-- 

§  4631 (2).     Arkansas 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  defendant  was  induced  to  buy  the  goods  by  reason  of  false 

and  fraudulent  representations  of  the  salesman  of  ,  and  if 

you  further  find  that  defendant  offered  to  return  the  goods  with- 
in a  reasonably  fit  time  after  discovering  such  fraud,  then  your 
verdict  will  be  for  the  defendant.-^ 

The  court  instructs  the  jury  that  "fraud"  is  a  material  false  rep- 
resentation, made  with  a  knowledge  of  its  falsity,  or  a  reckless  dis- 
regard of  whether  it  is  true  or  false,  intending  that  the  party  to 
whom  it  is  made  shall  rely  upon  it,  and  the  party  to  whom  it  is 
made  must  have  the  right  to  rely  upon  such  statement,  and  he 
must  rely  upon  it,  and  so  relying  act  upon  it  to  his  injury.^* 

The  court  instructs  the  jury  that  by  "material  misrepresenta- 
tion" is  meant  a  false  statement  about  existing  or  past  facts,  as 
distinguished  from  expressions  of  opinion  of  what  could  be  done 
in  the  future ;  statements  that  goods  would  increase  sales  and  bring 
business  are  mere  matters  of  opinion  and  do  not  constitute  fraud. -^ 

You  are  instructed  that  this  is  a  suit  by  the  plaintiff  against  the 

defendant  for  $ ,  on  a  certain  contract  wliich  they  set  out 

in  their  complaint  and  introduce  in  evidence  in  this  case.  Now, 
the  law  is  that  a  man  should  comply  with  his  contract.  Whatever 
contract  he  makes,  he  should  comply  with  it,  unless  there  is  some 
reason  for  not  doing  so — some  reason  of  law.     One  reason  that  the 

21  McCoy  V.  rriiKo,  7.3  So.  380,  107  2>Tnwfi   Cilv   Sfnio  P.ank   v.  VAixga- 

Aln.  *•,(;-,.  (like.  IH!)  S.  W.  r,:\i).  VM  Ark.  514. 

2-' .McCoy  V.  I'liiHc,  73  So.  .'{SO,  197  -■  l<)\v:i   Cilv   Slnte  l?ank  v.  P.igga- 

Ala.  (;(;-..  tlikc,  VM  S.  W.  53U,  l.'Jl  Ark.  514. 

-!"■  Iowa   City  S(fit(>   I'.aiik  v.   I'.igga- 
dlUf,   1!»!)  S.  W.  .'•:'.'.•.    i:;i  Ark.  514. 
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defendant  gives  for  not  complying  with  this  contract  is  that  he 
was  induced  by  fraud  on  the  part  of  the  agent  of  plaintiff  to  enter 
into  the  contract.  If  you  find  from  the  evidence  that  plaintiff's 
agent  did  induce  him  by  fraud,  which  was  material  to  the  terms 
of  the  contract,  to  enter  into  the  contract,  then  the  contract  would 
be  void  and  the  plaintiff  could  not  recover."^ 

You  are  instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that  by  false,  fraudulent  statements  made  by  plaintiff  to 
the  defendant,  the  defendant  relying  upon  said  alleged  statements 
so  made  by  the  plaintiff,  was  induced  to  purchase  from  the  plain- 
tiff' the  jack  in  question,  executing  his  note  therefor  for  a  stipu- 
lated sum,  and  you  find  from  a  preponderance  of  the  evidence 
that  said  alleged  statements  were  made  by  plaintiff  to  defendant, 
and  were  relied  upon  as  true  when  in  truth  they  were  false,  and 
the  defendant  was  injured  thereby,  then  you  will  find  the  issues 
for  the  defendant.'' 

§  4631 (3).    Kansas 

'the  jury  are  instructed  that  false  representations,  in  order  to 
constitute  a  defense  to  a  contract,  must  be  statements  as  to  past 
or  existing  facts,  and  not  merely  statements  of  opinion  or  as  to 
something  to  happen  in  the  future,  and  any  such  statements  of 
opinion  or  false  statements  of  something  to  happen  in  the  future 
are  for  the  purpose  only  of  showing  circumstances  to  be  considered 
by  the  jury  for  whatever  they  think  they  are  worth  as  to  the  ques- 
tion of  whether  or  not  the  plaintiffs'  agent  made  false  representa- 
tions to  the  defendant  upon  which  defendant  relied  and  which  pre- 
vented defendant  from  having  a  full  and  fair  opportunity  to  read 
said  order. '^^ 

§  4G3I (4).     Oregon 

I  instruct  you  that  these  are  the  elements  of  fraud  which  the  de- 
fendants must  show  before  you  would  be  entitled  to  find  a  verdict 
for  the  defendants :  First,  that  the  plaintiff  through  S.  made  the 
representations  claimed  by  the  defendants.  Second,  that  the  rep- 
resentations, if  they  were  made,  were  false.  Third,  that  when  the 
representations  were  made,  if  they  were  made,  S.  knew  them  to  be 
false  or  made  them  recklessly  without  any  knowledge  of  their 
truth  and  as  a  positive  assertion.  Fourth,  that  he  made  the  rep- 
resentations, if  any  were  made,  with  the  intention  that  they  should 
be  acted  upon  by  the  defendant  .  Fifth,  that  the  defend- 
so  Outcault  Advertising  Co.  v.  2- 'Warden  v.  Middleton,  IGl  S.  W. 
Young  Hardware  Co.,  161  S.  W.  142,  151,  110  Ark.  21.5. 
110  Ark.  123.                                                       -^  Griesa  v.  Thomas,  IGl  P.  670,  99 

Kan.  335. 
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ants  acted  in  reliance  upon  such  representations,  if  they  were  made, 
and  the  defendants  were  thereby  injured.-® 

You  are  instructed  that  each  of  these  elements  must  be  proved 
with  reasonable  certainty,  and  all  of  them  must  be  found  to  exist. 
The  absence  of  any  one  of  these  elements  is  fatal  to  the  defense  in 
this  case.^" 

§  4631(5).    Virginia 

The  jury  are  instructed  that  a  defrauded  vendee  has  the  right, 
within  a  reasonable  time  after  knowledge  of  the  fraud,  to  rescind 
the  contract,  unless  he,  or  his  agent,  has,  with  such  knowedge, 
affirmed  the  sale  by  express  words  or  unequivocal  acts,  or,  while 
he  is  deliberating  as  to  whether  to  rescind  an  innocent  third  per- 
son has  acquired  an  interest  in  the  property ;  but  the  jury  must 
be  further  satisfied  that,  if  there  was  fraud,  it  was  known  to  the 
seller  at  the  time  of  the  transaction.^^ 

§  4632,  Same — Fraudulent  representations  as  to  quality  of  goods 
§  4632(1),    Alabama 

The  court  instructs  the  jury  that,  if  plaintiff  made  a  material 
false  statement  as  to  the  soundness  of  the  mare,  even  though  he 
made  it  mistakenly  or  innocently,  and  if  defendant,  not  knowing 
of  the  falsity  of  the  statement,  relied  upon  it,  and  was  thereby  ma- 
terially influenced  to  make  the  trade,  that  would  amount  to  a  legal 
fraud,  and  would  authorize  a  rescission  of  the  contract,^^ 

§  4632(2).     Michigan 

You  are  instructed  that  the  defendant  admits  the  making  of  the 
agreement,  but  insists  in  his  defense  that  at  the  time  the  contract 
was  entered  into,  and  as  a  basis  therefor,  he  relying  thereon,  the 

plaintiff  represented  and  claimed  that  there  was  about feet 

of  lumber,  and  that  it  was  mill  run,  so-called — that  is,  that  it  was 
lumber  just  as  it  came  from  the  saw — including  mill  culls  and  com- 
mon and  better ;  whereas,  on  attempting  to  remove  the  lumber,  and 
on  making  an  estimate  of  the  quantity,  it  was  found  that  there 

was  only  about  feet  of  the  lumber,  and  that  the  entire  lot 

was  i)Oor  in  quality,  being  mostly  culls,  and  that  it  was  not  mill- 
run  lumber,  as  represented,  but,  on  the  contrary,  the  better  grades 
had  been  taken  therefrom  by  the  plaintiff  and  sold  to  others,  leav- 
ing only  the  poorer  grades;  that  on  discovering  such  misrepresen- 
tation he  repudiated  the  contract,  refused  to  take  the  lumber  or 
pay  therefor,  and  demanded  a  return  of  the  money  paid  thereon, 
and   the  other   damages  claimed   by    him   to   have  been   sustained 

2"  Fni.vn  V.  r<'iiiiiii-l(.ii,  1S2  1'.  G.IG,  •■«-'  I'i()((()r  v.   Spr.-itlry.   78  Va.  254. 

m  Or.  1S7.  8:i  McCoy  y.  rrinco,  73  So.  386,  197 

3"  Friiyii  V,  reiiningt-ou,  182  P.  55G,      Ala.  UUa. 
m  Or.  JS7.  / 
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consisting-  of  expenses,  etc.,  paid  out  before  the  discovery  of  such 
fraud.  The  plaintiff  denies  that  he  made  any  such  representations 
as  claimed,  and  insists  that  the  defendant  bought  the  lumber  on 
his  own  responsibility  and  inspection,  and  agreed  to  pay  the  price 
named.  These  claims  of  the  parties  present  the  single  question 
of  fact  for  you  to  determine,  viz.,  Were  the  representations  as  to 
quantity  and  quality  made  by  the  plaintiff,  as  claimed  by  the  de- 
fendant, and  did  the  defendant  rely  thereon  as  he  now  claims?  If 
the  representations  were  made  and  the  defendant  relied  thereon 
in  making  this  contract,  and  you  so  find,  the  plaintiff  cannot  recov- 
er; but,  on  the  contrary,  the  defendant  will  be  entitled  to  recover 
against  the  plaintiff  such  damages  as  the  evidence  shows  he  has 
sustained  growing  out  of  this  transaction.^* 

§  4632(3).    Missouri 

The  jury  are  instructed  that,  if  they  believe  the  defendant,  act- 
ing for  himself,  and  also  for  his  codefendant,  falsely  and  fraudu- 
lently represented  to  the  plaintiff  that  the  horse  mentioned  was 
all  right  for  single  and  double  driving,  and  plaintiff  was  thereby 
induced  to  purchase  her,  when  in  truth  she  was  not  suitable  for  that 
purpose,  as  the  defendants  knew,  the  verdict  should  be  for  the 
plaintiff,  provided  the  plaintiff  had  tendered  the  animal  back  as 
soon  as  he  discovered  she  was  not  as  represented,  and  demanded 
the  return  of  his  money.^^ 

§  4632(4).     Texas 

You  are  instructed  that  the  undisputed  evidence  in  this  case 
shows  that  this  is  a  suit  upon  a  written  and  signed  contract,  and 
the  defendant  pleads  a  failure  of  consideration,  and  that  plaintiff 
falsely  represented  the  quality  of  the  goods  for  which  this  written 
and  signed  contract  was  executed,  and  you  are  charged  that  the 
burden  of  proof  is  on  the  defendant  to  establish  by  a  preponder- 
ance of  the  testimony  that  the  consideration  failed  in  whole  or  in 
part,  and  you  are  further  charged  that  the  false  representation 
made  in  procuring  said  contract  must  be  as  to  some  material  mat- 
ter, and,  if  he  fails  to  prove  this  by  a  preponderance  of  the  evi- 
dence, then  you  will  find  for  the  plaintiff.^^ 

§  4633.     Same — Right  to  rely  upon  representations  of  seller 

The  jury  are  instructed  that,  if  you  believe  from  all  the  evi- 
dence that  the  market  price  of  catalpa  trees  is  a  matter  of  public 
knowledge  or  could  be  ascertained  by  any  one  b}^  reasonable  eft'ort 
and  inquiry,  then  any  false  statements  by  the  plaintiffs'  agent  as 

34  Redfield  v.  Eimel,  137  N.  W.  60,  3g  Western    Mfg.    Co.    v.    Freeman 

171  Mich.  207.  (Civ.  App.)  126  S.  W.  924. 

3  5  Knoepdver   v.    Aliman,    72    S.   W. 
483,  99  Mo.  App.  30. 
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to  the  market  price  would  not  be  sufficient  to  avoid  the  plaintiffs' 
contract,  provided  it  was  signed  with  a  full  opportunity  to  know 
its  contents.  But  if  you  believe  from  the  evidence  that  the  market 
price  of  such  catalpa  trees  was  not  a  matter  of  public  knowledge 
or  could  not  be  ascertained  by  reasonable  effort  and  inquiry,  then 
in  that  event  the-  defendant  would  not  be  bound  by  said  written 
order,  etc.^' 

§  4634.     Same — Necessity   of   showing   reliance  upon   representa- 
tions of  seller 
§  4634(1).    Michigan 

The  court  instructs  the  jury  that  you  must  find  in  this  case,  in 
order  to  entitle  the  plaintiff  to  recover,  that  this  was  a  case  of 
actual  deception  practiced  upon  him  upon  the  part  of  the  defend- 
ants, and  it  must  appear  to  you  that  he  acted  upon  these  alleged 
deceptive  or  false  statements.  If  the  plaintiff',  in  making  the  pur- 
chase, acted  upon  his  own  judgment,  upon  his  own  idea  that  he 
would  be  able  to  eff'ect  a  cure  of  that  horse,  and  made  the  purchase 
knowing,  as  it  is  admitted  he  did  know,  that  the  horse  was  sick, 
that  he  did  not  himself  do  what  he  had  an  opportunity  to  do,  call 
in  a  veterinary  to  determine  the  actual  conditions,  but  relied  solely 
upon  his  own  judgment,  his  own  expectations  that  he  might  be 
able  to  effect  a  cure,  then  it  could  not  be  said  that  he  had  been 
deceived  by  these  representations.  And  as  I  have  just  stated,  un- 
less you  find  that  it  was  a  case  of  actual  deception,  that  this  man 
was  actually  deceived  to  his  undoing  in  this  case,  he  should  not 
be  held  entitled  to  recover.  Now,  if  you  find  in  this  case  that  such 
were  the  facts,  that  this  man  knew  the  condition  of  the  horse  be- 
forehand, and  bought  merely  for  the  purpose  of  speculation,  and 
of  intending  to  take  his  chances  upon  his  ability  to  cure  and  there- 
by secure  to  himself  a  valuable  horse,  you  should  find  in  the  de- 
fendants' behalf,  as  I  don't  think  a  recovery  could  properly  be  pred- 
icated upon  a  state  of  facts  such  as  I  have  last  detailed.^** 

§  4634(2).     Texas 

You  are  instructed  at  the  request  of  defendant  as  follows :  That 
if  you  find  and  believe  from  the  evidence  that  the  plaintiff'  went 

to  county  to  see  the  cattle  on  the  defendant's  ranch,  and 

after  seeing  said  cattle,  and  not  relying  upon  any  statement  made 
by  the  defendant,  bought  said  cattle  from  the  defendant  upon  his 
own  judgment  of  said  cattle,  tlicii  and  in  that  event  you  will  find 
for  the  defendant.^*" 

87  Griosa  v.  Tlirmuis,  ir.t  P.  f.TO,  00  ^n  O'HricMi     v.     Von     Lioiiou     (Civ. 

K'jin.  :!:;.-..  Ai)1).)   140  S.   W.  723. 

■■"*  WiiK>l.r>ru   V.    I'oiLor,    112   ^^    W. 
'Mil'.,  170  .Midi.  120. 
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§  4635.     Same — Burden  of  proof 
§  4635(1).    Texas 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
plaintiff  to  prove  to  your  satisfaction  by  a  preponderance  of  the 
evidence  the  fact  that  the  false  representations  or  promises  were 
made  to  him,  that  they  were  relied  upon  by  him,  and  that  on  the 
discovery  of  their  falseness,  if  they  were  false,  he  within  a  reason- 
able time  repudiated  the  contract  and  so  notified  defendant;  and 
if  he  failed  to  do  so,  you  should  find  for  the  defendant."*** 

§  4635(2).     Virginia 

The  court  also  instructs  the  jury  that,  if  the  defendant  relies  upon 
the  representation  of  the  plaintiff  which  he  alleges  to  be  untrue, 
the  burden  of  the  proof  is  upon  the  defendant  to  establish  that  the 
plaintiff  made  the  representations,  that  the  same  were  false,  and 
that  the  defendant  relied  upon  them,  and  was  injured  by  reason 
of  their  falsity;  the  court  telling  the  jury  that  to  bear  this  burden 
the  defendant  must  do  so  by  preponderance  of  affirmative  testi- 
mony.*^ 

§  4636.     Rescission  by  seller  for  fraud  of  buyer 
§  4636(1).     Illinois 

The  court  instructs  the  jury,  as  matter  of  law,  that  fraud  de- 
stroys the  contract,  and  that  a  fraudulent  purchaser  acquires  no 
title  to  goods  procured  through  false  representations,  and  that,  if 
a  purchase  of  goods  is  effected  by  means  of  fraudulent  representa- 
tions on  the  part  of  the  purchaser,  known  by  the  purchaser  to  be 
false,  and  which  were  relied  upon  by  the  seller,  and  in  consequence 
of  which  he  made  the  sale,  the  seller  may  maintain  trover  for  them 
against  the  purchaser,  without  a  previous  demand ;  and  if  the 
purchaser  in  such  case  give  a  negotiable  note  or  notes  for  the 
price  of  the  goods  so  procured,  the  seller  may  maintain  his  action 
without  a  previous  tender  of  the  note,  provided  the  note  or  notes 
have  not  been  negotiated,  and  are  produced  at  the  trial  to  be  sur- 
rendered to  the  defendant.  And  if  the  jury  believe,  from  the  evi- 
dence in  this  case,  that,  on  or  about  the  — ^ day  of last, 

the  defendant  made  the  representations  and  statements  set  forth 
in  plaintiff's  declaration,  and  that  said  defendant,  by  means  there- 
of, knowing  the  same  to  be  false  and  fraudulent,  purchased  and 

procured  from  the  plaintiff  $ worth  of upon  the  terms 

and  conditions  and  upon  the  security  set  forth  in  plaintift"s  dec- 
laration, and  that  plaintiff,  in  making  said  sale  and  delivering  said 
,  relied  upon  and  believed  the  said  statements  and  represen- 

40  Crutcher  v.  Schick,  32  S.  W.  75,  4i  .Tacobs  v.  Wartlieu,  SO  S.  E.  113, 

10  Tex.  Civ.  App.  07G.  115  Ya.  571. 
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tations  of  defendant  to  be  true,  and  that  plaintiff  would  not  have 
made  the  sale  and  parted  with  his  goods,  if  he  had  known  or  be- 
lieved the  said  representations  and  statements  were  not  true,  and 
as  stated  to  him  by  defendant,  and  if  the  jury  further  believe, 
from  the  evidence,  that  the  said  representations  and  statements 
were  not  true  in  point  of  fact,  but,  on  the  contrary  tliereof,  that 
the  same  were  false  and  fraudulent,  and  known  to  be  so  by  the  de- 
fendant, and  made  with  intent  to  procure  from  plaintiff  the ^- 

as  aforesaid,  then  the  court  further  instructs  the  jury,  as  matter 
of  law,  that  in  such  case  the  defendant  acquired  no  title  to  the  prop- 
erty, and  that  plaintiff  may  maintain  this  suit  against  him,  with- 
out a  previous  demand  or  tender  of  the  notes,  provided  he  produces 
said  notes,  and  securities  accompanying  the  same,  on  the  trial,  to 
be  surrendered  to  the  defendant,  and  provided,  also,  the  plain- 
tiff has  not,  with  a  knowledge  of  the  fraud  (in  case  the  jury  shall 
believe,  from  the  evidence,  there  was  any  fraud),  done  any  act  in 
affirmance  of  the  original  sale.*^ 

§  4636(2).     Virginia 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 
evidence   that  defendant  was   led   into  making  his   contract  with 

on  by  reason  of  any  representation  by to  the 

effect  that had  been  the  successful  bidders  at  the  bidding  of 

,  and  had  been  awarded  a  contract  to  furnish  the  govern- 
ment with  oats  and  bran,  and  that  such  representation  was  ma- 
terial, they  must  find  for  the  defendant.'*^ 

§  4637.     Same — False  representations  as  to  assets 

You  arc  instructed  that,  although  you  may  Ijelieve  that  the  de- 
fendant was  solvent  and  able  to  pay  his  debts,  if  he  represented 
to  the  plaintiff  that  he  had  certain  property,  and  these  goods  were 
sold  upon  such  representation  and  the  plaintiff  relied  upon  it,  and 
that  was  not  true,  and  made  to  deceive  him,  or  made  recklessly,  and 
had  the  effect  of  deceiving  the  plaintiff,  then  that  would  void  the 
sale,  and  the  plaintiff  would  have  a  right  to  rescind  it  and  sue  for 
the  property ;   would  have  a  right  to  recover  it."** 

§  4638.     Same — Intention  not  to  pay 

'J'hc  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

on   or   about   the   day    of  and    the   day    of 

,  A.  was  engaged  in  the  boot  and  shoe  business  at  , 

and  that  at  said  times  the  said  A.  Avas  insolvent,  and  that  at  said 
times  he  did  ])urchase  of  the  plaintiff  any  ]);irt  or  all  of  the  goods 

«2  Ttynn  V.  T'.riint,  12  111.  70.  n  Foiint.-iiii   v.   Fullor   E.   rnllaway 

48i;j,|oii  &  W.ilUcr  V.  U.   I).  Ilolln-       Co.,  87  S.  K.  051,  114  Gu.  550. 
way  &  Co.,  102  fcj.  K.  51,  120  Vu.  057. 
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sued  for  in  this  action,  and  that  at  the  time  of  making  the  pur- 
chase of  said  goods  the  said  A.  knew  that  he  was  insolvent  and 
unable  to  pay  therefor,  and  that  the  said  A.  purchased  said  goods 
from  the  plaintiff  with  the  purpose  and  intention  not  to  pay  there- 
for, and  for  the  purpose  of  defrauding  the  plaintiff  out  of  said 
goods,  then  you  are  told  that  as  a  matter  of  law  the  plaintiff  would 
be  entitled  to  recover  such  goods  as  you  find  from  the  evidence 
these  defendants  had  in  their  possession  at  the  time  of  the  com- 
mencement of  this  suit,  and  were  delivered  to  said  A.  under  the  pur- 
chases mentioned  in  this  instruction.'*"* 

The  jury  are  instructed  that,  in  considering  the  question  as  to 
whether  or  not  A.  bought  the  goods  with  the  intention  and  purpose 
of  defrauding  the  plaintiff,  you  are  told  that  there  are  in  law  cer- 
tain matters  which  are  sometimes  termed  "badges  of  fraud" ;  that 
is,  matters  which,  if  shown,  are  usually  considered  as  evidence 
tending  to  show  fraud.  Among  these  are  unusual  or  extraordinary 
methods  of  conducting  business,  if  shown.  Any  secrecy  or  con- 
cealment in  said  business,  if  shown,  or  any  other  unusual  methods 
or  acts  connected  with  the  transaction  in  question,  if  shown  by  the 
evidence,  are  propter  to  be  considered  when  deciding  whether  fraud 
in  fact  existed  in  connection  with  the  transaction.  As  applied  to 
this  case,  if  A.,  by  his  acts  prior  to  or  at  the  time  of  the  sale,  inten- 
tionally induced  plaintiff  to  believe  that  he  intended  to  pay  for 
the  goods,  and  said  A.  in  fact  did  not  intend  to  pay  therefor,  and 
the  said  A.  induced  this  belief  intending  to  deceive  the  plaintiff 
and  induce  it  to  sell  the  goods  to  him,  and  the  plaintiff  was  there- 
by deceived,  and  was  induced  by  this  misrepresentation  to  make 
the  sales,  and  would  not  have  made  them  if  defendant  had  not 
made  this  misrepresentation,  then  the  debt  was  created  by  fraud 
of  said  A.,  and  the  plaintiff  would  be  entitled  to  recover,  provided 
you  find  that  said  A.  was  at  the  time  of  the  sale  insolvent.*** 

§  4639.     False  representations  as  to  solvency  of  third  person  whose 
notes  are  taken  in  payment  by  seller 

The  jury   is   instructed  that,   if  the  jury  find  that  the  plaintiff 

sold  to  the  defendant tons  of  acid  phosphate  upon  the  terms 

expressed  in  the  two  papers,   dated  ,   in   evidence;    that  one 

of  the  said  papers  purporting  to  be  signed  ,  was  signed  by 

the  defendant,  and  by  his  authority  was  delivered  to  the  plaintiff", 
and  that  the  other  of  said  papers  was  written  and  signed  on  behalf 

of  the  plaintiff  by ,  and  delivered  to  the  defendant,  and  that 

the  said  acid  phosphate  was  subsequently  delivered  by  the  plaintiff 
to   defendant,   and   accepted   by   him,   and   shall   further  find   that 

43  Phelps,   Dodge  &  Palmer  Co.  v.  *^  Phelps,  Dodge  &  Palmer  Co.  v. 

Samson,  84  N.  W.  1051,  113  Iowa,  145.      Samson,  84  N.  W.  1051,  113  Iowa,  145. 
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the  promissory  note  of   the  Company,   endorsed  by 


mentioned  in  said  papers,  dated  ,  if  the  jury  find  there  was 

such  a  note,  was  on  the  said  ,  delivered  by  the  defendant 

to  the  plaintiff,  and  further  find  that,  before  said  plaintiff  had 
agreed  to  sell  and  deliver  said  acid  phosphate  under  the  terms  of 

said  papers,  said  defendant  saw  a  certain  ,  and  that  he  was 

the  general  manager  of  and  for  said  plaintiff,  and  that  said  defend- 
ant requested  him   to   sell  and  deliver  for  the  plaintifif  said  acid 

phosphate,  and  that  to  said  — ^ ,  said  defendant  stated  as  a  fact, 

and  of  his  own  knowledge,  that  the Company  was  perfectly 

good,  and  further  find  that  said  statement  was  false,  and  was 
made  by  defendant  to  induce  plaintiff  to  sell  and  deliver  to  defend- 
ant said  acid  phosphate,  and  that  neither  said ,  nor  any  other 

officer  of  plaintiff   (if  the  jury  shall  find  that  said  was  an 

officer  of  said  plaintiff,  and  that  there  were  other  officers  of  said 
plaintiff)  believed  said  statement  to  be  false,  but  believed  the  same 
to  be  true,  and  did  rely  on  it,  and  did  sell  and  deliver  to  the  de- 
fendant said  acid  phosphate,  and  further  find,  that  at  the  maturity 
of  said  note  of  the  said  company,  and  before  the  commencement  of 
this  action  the  said  note  was  presented  for  payment  and  dishon- 
ored, and  notice  thereof  and  demand  of  payment  sent  to  the  en- 
dorser, as  stated  in  the  notarial  protest  in  evidence,  and  that  there- 
upon the  plaintiff  informed  the  defendant  of  the  nonpa3mient  of  the 
said  note,  and  required  of  him  that  he  should  pay  for  the  said  acid 
phosphate,  and  that  the  said  note  is  wholly  unpaid,  and  that  the 
plaintiff  has  offered  to  return  the  same  to  the  defendant,  then  the 
plaintiff  is  entitled  to  a  verdict  in  this  case.^' 

The  jury   is  instructed   that,  even  if  the   jury  believe  that  the 

Compan}'^  was  insolvent  on .  and  shall  further  find  that 

at  said  date  the  defendant  represented  to  the  plaintiff  that  it  was 
solvent,  the  plaintiiif  is  not  entitled  to  recover  by  reason  of  any 
such  representation,  unless  they  find  that  such  representation  was 
falsely  made  for  the  purpose  of  practicing  a  fraud  upon  the  plain- 
tiff." 

§  4640.     Rescission  by  seller  for  failure  of  buyer  to  perform  con- 
ditions 

You  are  instructed  that,  if  there  was  an  unconditional  sale  of 
the  lumber  by  plaintiff  to  defendant  and  actual  delivery  of  it  to 
defendant,  and  there  was  no  condition  precedent,  or  other  acts  on 
the  part  of  the  defendant  other  than   taking  it  off  the  car,  then 

*"  SiisqucliJimia     I'crtili/cr    i'tt.     of  •'<  Susiiiicluumii     Fortllizor    Co.    of 

r.alliiiKirc  (,'ifv   v.  'niom;is    H.    Wliili'  r.alliiiKin' < 'ity  \ .  'riioiiiiis  i  I.  White  <& 

it  Co..  7  A.  .SOL',  W  .Md.  -Ill,  5'J  Am.  Co..  7  A.  8UL',  GO  Md.  44-1,  59  Am.  Kep. 

\U-i>.  180.  ISU. 
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the  plaintiff  would  not  be  entitled  to  recover  this  property.  But 
if  there  was  a  contract  made  by  this  plaintiff  with  this  defendant 
for  a  carload  of  lumber,  and  one  of  the  elements  of  this  contract 
was  that  this  defendant  agreed  that  when  the  lumber  was  delivered 
at  its  premises  it  would  measure  the  lumber  in  order  to  ascer- 
tain how  much  it  was  to  pay  at  the  rate  of  $ per  thousand,  and 

you  find  that  plaintiff  on  two  several  occasions  gave  the  defendant 
an  opportunity  to  measure  it,  or  its  agent,  and  the  agent  declined  to 
measure  it — didn't  do  it — this  is  a  breach  of  the  contract,  and  un- 
der these  circumstances,  if  you  so  find,  plaintiff  had  the  right  to 
demand  the  lumber  instead  of  the  purchase  price  of  it.  If  you 
find  these  to  be  the  facts,  then  you  will  answer  this  issue  "Yes." 
If  you  are  so  satisfied  by  the  greater  weight  of  the  evidence,  you 
will  answer  this  issue  "Yes."  If  the  plaintiff  has  not  so  satisfied 
you  and  by  the  greater  weight,  you  will  answer  the  issue  "No."  *^ 

§  4641.     Rescission  for  fraud  of  purchaser  as  against  third  person 

The  jury  are  instructed,  as  matter  of  law,  that  fraud  may  be 
proved  by  circumstantial  evidence  as  well  as  positive  proof.  Where 
fraud  is  charged,  express  proof  is  not  required.  It  may  be  inferred 
from  strong  presumptive  circumstances,  and  if  the  jury  believe, 
from  the  evidence,  that  B.  got  possession  of  the  goods  from  plain- 
tiffs by  fraudulent  representations  in  regard  to  his  responsibility, 

and  that,  upon  the  arrival  of  the  goods  at ,  defendant  took  a 

mortgage  upon  the  whole  stock  for  a  sum  larger  than  the  amount 
actually  owing  from  B.  to  him,  and  that  defendant  knew  that  B. 
was  insolvent  at  the  time  he  obtained  the  goods  of  plaintiff",  and 
that  they  were  not  paid  for,  and  that  defendant  knew  it  when  he 
took  the  mortgage,  all  these  facts  and  circumstances  may  be  taken 
into  consideration  by  the  jury  in  determining  whether  defendant 
was  a  bona  fide  mortgagee  of  the  goods.^® 

§  4642.     Manner  of  effecting  rescission 
§  4642(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  the  matters  set  out  in  instruction  numbered ,  as  author- 
izing a  rescission  of  the  contract,  existed,  and  if  you  further  believe 
from  the  evidence  that  within  a  reasonable  time  after  the  trade, 
defendant  tendered  the  mare  to  plaintiff  and  demanded  a  rescission 
of  the  contract,  and  if  thereafter  he  did  not  hold  and  use  the  mare 
as  his  own,  but  as  a  mere  bailee  for  plaintiff,  then  the  verdict  of  the 
jury  should  be  for  defendant.^^ 

4  0  Davidson  v.  Diamond  Furniture  si  McCoy  v.  Prince,  73  So.  3S6,  197 

Co.,  07  S.  E.  480,  176  N.  C.  509.  Ala.  605. 

5"  Strauss  v.  Kranert,  56  III.  254. 
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The  court  instructs  the  jury  that,  if  plaintiff  made  either  a  false 
representation  or  a  false  warranty  with  reference  to  the  conditions 
of  the  mare,  covering  the  defect  in  question,  and  the  defendant  in 
ignorance  of  its  falsity  was  induced  to  make  the  trade,  and  within 
a  reasonable  time  thereafter  tendered  the  mare  to  plaintiff  and  de- 
manded a  rescission  of  the  contract,  then  by  operation  of  law,  al- 
though the  demand  was  refused,  the  ownership  of  the  mare  be- 
came reinvested  in  plaintiff,  and  the  title  to  the  mule  was  restored 
to  defendant,  together  with  the  right  in  him  to  immediate  posses- 
sion, which  title  and  right  continued  in  him  notwithstanding  he 
retained  possession  of  the  mare,  provided  he  did  no  act  inconsistent 
with  the  holding  as  a  mere  bailee  for  the  exclusive  benefit  of  plain- 
tiff, and  which  title  and  right  the  law  allows  him  to  assert  by  tak- 
ing possession  of  the  mule  at  any  time  he  could  do  so,  without  com- 
mitting a  breach  of  the  peace  or  a  trespass.^^ 

I  charge,  gentlemen  of  the  jury,  that  if  you  believe  from  the  evi- 
dence that,  after  the  plaintiff'  knew  of  the  rejection  of  the  machinery 
by  the  defendant,  the  plaintiff  treated  the  machinery  as  his  own  and 
offered  to  sell  it  as  his  own  to  other  parties,  then  the  original  con- 
tract was  rescinded,  and  you  cannot  find  for  the  plaintiff'.^^ 

§  4642(2).     New  Jersey 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  machine  mentioned  in  the  evidence  was  sold  by  plaintiff  to  de- 
fendant for  a  fixed  price,  and  that,  under  the  contract  of  sale,  if  the 
machine  did  not  work,  the  defendant  might,  when  called  upon  for 
payment,  elect  to  treat  the  sale  as  rescinded  and  refuse  to  pay  the 
price,  and  that,  in  order  to  so  rescind,  he  was  not  bound  to  return 
the  machine  or  to  give  notice  of  rescission,  or,  if  you  find  that  he 
was  bound  to  give  notice  of  rescission,  that  plaintiff'  waived  such 
notice,  then  you  should  find  for  defendant."'* 

C.     Interpretation  oe  Contract 

§  4643.     Property  included 

You  are  instructed  that  the  contract  in  this  case  specifies 

head  of  lambs  and  that  it  does  not  limit  the  lambs  which  L.  agreed 

to  sell  to  the  wether  lambs  of  L.'s  herd ;  but  that  the  term  " 

lambs"  means  simply young  sheep,  which  may  be  ewe  lambs 

or  wether  lambs  or  may  be  made  up  of  both  ewe  lambs  and  wether 
lambs.  Neither  does  the  contract  ap]:)ly  only  to  the  lambs  of  L.'s 
herd;    the  only   limitations  in  the  contract  being  that  the  lambs 

r-z  MrCoy  y.  I'liiKc,  V.  So.  .'tSd,  107  ^•■'  Siualloy  V.  Ilendricksiou,  29  N.  J. 

Ala.  0<i">.  Law,  u71. 

r-s  .lolinson    V.   Curdujj,   05   iSo.   iil'6, 
187  Ala.  112. 
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of  the  kind  therein  mentioned,  to  wit,  the  sick,  the  cripples,  those 
with  body-wrinkles,  and  beaters,  which  are  the  motherless  lambs, 
should  be  cut  back  or  taken  out  of  the  herd  before  delivery  to  the 
buyer.^^ 

§  4644.     Price — Contract  as  to  price  conditioned  on  buyer  getting 
all  his  goods  from  seller 
You  are  instructed  that  it  is  a  part  of  the  plaintiff's  case  to  satis- 
fy you  by  a  preponderance  of  evidence  that  the  plaintiff  bought  from 

the  defendant  all  the  cans  used  in  its  factory  between ,  and 

;    and  unless  you  are  satisfied  by  a  preponderance  of  proof 

that  the  plaintiff  did  buy  of  the  defendant  the  cans  used  by  him 
between  these  dates  of  the  kind  mentioned  in  the  contract,  your  ver- 
dict must  be  for  the  defendant,  unless  you  find  that  the  other  cans 
that  he  did  use  were  those  cans  which  he-had  in  stock,  being  such  a 
stock  as  his  business  required  him  to  have  on  hand  for  the  continu- 
ation of  that  business,  or  unless  they  were  cans  which  he  bought 

where  the  defendant  could  not  furnish  them,  and  informed 

him  that  he  could  not  furnish  them.  Of  course,  then  he  would  have 
a  right  to  purchase  them  elsewhere.  If  you  are  satisfied  that  the 
only  cans  that  plaintiff'  used  in  his  business  outside  of  the  cans  that 
he  bought  under  this  contract  were  the  three-pound  cans  he  testi- 
fied to,  you  will  find  for  the  plaintiff.  If  you  find  that  he  used  other 
cans,  then  there  is  a  misrepresentation,  and  it  would  prevent  him 
from  recovery. ^^ 

§  4645.     Term  of  credit 
§4645(1).    Massachusetts 

You  are  instructed  that,  if  all  of  those  bills  for  these  goods  were 

in  this  form,  terms  stated  at  '■ days,  and  the  party  took  the 

goods  with  that  upon  it,  and  made  no  objection  to  that  in  any  way, 
it  would  be  an  implied  agreement  that  that  was  the  time  within 
which  the  goods  Vv^ere  to  be  paid  for,  and  that,  if  they  were  not  paid 
for,  after  that  interest  would  begin  to  run  by  way  of  damages  from 
the  expiration  of  the days.^''' 

§  4645(2).     Montana 

The  jury  are  instructed  that  if,  by  reason  or  pursuant  to  a  uni- 
form practice,  extending  through  years,  it  was  mutually  understood 
by  the  defendant  company  and  the  plaintiff  that  the  plaintiff  was 
to  have  until  "pay  day"  of  the  succeeding  month  in  which  to  pav  for 
goods  purchased  during  the  month  preceding,  then  he  was  entitled 

55  Armstrong  v.  Larsen,  1S6  P.  97,  5  7  Lambeth  Rope  Co.  v.  Brigharu,. 
55  Utah,  347.                                                    49  N.  E.  1022,  170  Mass.  518. 

56  E.  G.   Dailev  Co.  v.   Clark  Can 
Co.,  S7  N.  W.  761,  128  Mich.  591. 
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to  such  time,  though  it  was  never  expressly  and  in  so  many  words 
agreed  between  the  parties ;  in  other  words,  an  agreement  for  time 
may  be  implied  from  the  «cts  of  the  parties,  the  circumstances  and 
conditions  of  their  business  relations,  though  express  words  may 
not  have  been  employed  to  indicate  their  agreement/'* 

D.     Performance  of  Contract 

§  4646.     What  constitutes  delivery — Placing  goods  at  disposal  of 

buyer 

The  court  charges  the  jury,  for  the  plaintiff,  that  if  you  believe 

from  a  preponderance  of  the  evidence  in  the  case  that  defendant 

contracted  with  plaintiff  to  purchase  from  him  certain  lumber  to  be 

delivered  to  defendant  on  the road,  in • —  county, , 

and  you  further  believe  from  a  preponderance  of  the  evidence  in 
the  case  that  plaintiff  did  place  said  lumber  in  compliance  with  said 
contract  at  the  place  designated,  for  which  he  has  not  been  paid, 
which  lumber  was  received  by  the  defendant,  then  this  constitutes 
a  delivery  to  the  defendant  and  the  defendant  became  responsible 
for  said  lumber  and  liable  for  the  contract  price  of  same.^'^ 

§  4647.     Effect  of  delivery  to  agent  of  purchaser  or  third  person 

designated  by  him 
§  4647(1).    Arkansas 

The  jury  is  instructed  that  a  delivery  to  a  person  designated  by 
the  purchaser  is  a  delivery  to  the  purchaser,  and  if  you  find  from  a 
fair  preponderance  of  the  evidence  that  the  plaintiff  was  directed  by 

the  defendant  to  deliver  the  cars  of  potatoes  to  ,  at 

,  and  that  he  did  deliver  said cars  of  potatoes  to  said 

in  accordance  with  said  direction  from  the  defendant,  then  it 

was  a  delivery  to  the  defendant,  and  your  verdict  should  be  for  the 
plaintiff."*' 

§  4647(2).     Illinois 

The  jury  are  instructed  that,  if  the  plaintiff  in  this  case  sol.d  and 
furnished  the  materials  claimed  in  his  bill  to  the  defendant,  deliv- 
ered them  at  tlie  ])lacc  where  the  building  was  being  erected,  to 
the  defendant  or  its  agents  or  employees,  and  that  the  same  were 
received  and  used  in  building  and  erecting  the  church,  then  the 
jury  will  find  a  verdict  for  the  plaintiff,  and  assess  his  damages  at 
the  value  of  the  materials  furnished."^ 

s**  IliiyoB  V.  Tiiif)n  Morrnntile  Co.,  to  ho  nioasurod,  iiisivctcMl,  and  oount- 
70    P.    '.n~>,    27    Mont.    2i\\.  cd   Itcforc  (iclivcry  was  coiiiplolcv 

0"  CJilrnoro  I'lickctt  Co.  v.  CJlonn,  SO  "o  jou^s  Topo  I'roduco  Co.  v.  Breed- 

So.  S(W.   IJI  .Miss.  VS.',.     There  was  no       lovo,  s::  S.  W.  <)L!1,  T.\  Ark.  025. 
proviaiou  in  coiitrucL  that  lumher  wu.s  "i  rrcsl^.vtorian     Church     o£     New 

liostun  V.  lOuierbon,  00  111.  209. 
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§  4648.     Effect  of  delivery  of  bills  of  lading 

The  jury  is  instructed  that  a  delivery  of  the  railroad's  bills  of 
lading  for  freight  shipped  over  its  lines  is  a  delivery  of  the  freight 
itself,  and  if  you  find  from  a  fair  preponderance  of  the  evidence  that 

the  plaintiff  had  shipped  over  the  line  of  the Railway 

cars  of  potatoes  consigned  to  himself  at  ,  and  that  he  sold 

said  potatoes  to  the  defendant,  and  by  its  direction  delivered  the 

bills  of  lading  for  said cars  of  potatoes  to at , 

then  your  verdict  should  be  for  the  plaintiff.**^ 

§  4649.     Duty  of  buyer  to  designate  place  of  delivery 

The  court  instructs  the  jury  that,  in  view  of  all  the  testimony 
about  the  situation  of  the  subject  of  this  contract,  and  of  the  parties 
to  it,  and  their  conduct  in  respect  to  the  construction,  the  court  will 
construe  this  contract  set  forth  in  the  complaint  as  making  it  the 
duty  bf  the  defendants  to  designate  the  place  of  the  delivery  of  the 

hops  under  the  contract  either  at  or  at  ;    and  their 

failure  to  designate  the  place  of  delivery  within  a  reasonable  time, 
or  as  soon  as  it  could  be  conveniently  done  after  they  were  notified 
to  do  so  by  plaintiff,  would  constitute  a  breach  of  the  contract  on 
their  part.  It  was  their  duty  under  the  contract  to  designate  the 
place  of  delivery,  and  to  be  present  at  the  place  of  delivery  to  re- 
ceive the  hops  under  the  contract.  If  they  refused  to  do  that,  that 
would  constitute  a  breach  of  the  contract,  for  which  they  would 
be  liable  in  damages  if  the  plaintiff"  had  performed  its  part  of  the 
contract.^^ 

§  4650.     Effect  of  compliance  by  seller  with  purchaser's  directions 

The  jury  is  instructed  that  if  it  finds  from  a  fair  preponderance 
of  the  evidence  in  the  case  that  the  defendant  purchased  from  the 

plaintiff cars  of  potatoes  on •,  knowing  that  said  cars 

were  en  route  to ,  billed  to  shipper's  order,  and  directed  plain- 
tiff to  have  the  agent  of  Railroad  Company  at  to 

wire  to  the office  of  said  road  to  stop  said  cars  at and 

notify  defendant,  and  to  deliver  the  bills  of  lading  for  said  cars  to 

at  ,  and  draw  on  it  for  the  price  agreed  upon,  and 

you  further  find  that  plaintiff  obeyed  these  directions,  then  your 
verdict  should  be  for  the  plaintiff,  notwithstanding  3'ou  should  be- 
lieve from  the  evidence  that  the  said cars  were  not  promptly 

delivered  by  the  railway  company  to  defendant,  because  the  plain- 
tiff" would  be  in  no  way  responsible  for  what  occurred  after  he  had 
complied  with  the  directions  of  defendant,  if  you  believe  from  the 

62  Jones-Pope  Produce  Co.  v.  Breed-        <5s  Krebs  Hop   Co.  v.   Livesley,  lOi 
love,  83  S.  W.  924,  73  Ark.  G25,  P.  3,  55  Or.  227. 
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evidence  that  plaintiff  carried  out  the  instructions  of  the  defend- 
ant." 

§  4651.     Sale  of  goods  to  arrive  on  a  particular  vessel — Effect  of 
failure  to  deliver  all  of  goods  by  vessel  named 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  in  this 

•case  that  the  plaintiff  sold  to  the  defendants tons  of , 

to  be  delivered  at  the  port  of ,  and  that  the  plaintiff  agreed 

to  give  to  the  defendants  the  name  of  the  vessel  from  which  he  pro- 
posed to  make  said  delivery,  and  did  give  the  name  of  said  vessel 

as  the ,  and  shall  further  find  that  said  cargo  of tons 

was  not  delivered  in  the ,  but  that  about tons  thereof 

arrived  for  said  delivery  in  the ,  and  about tons  thereof 

arrived  in  a  vessel  called ,  and  the  balance   of  said  cargo  was 

left  behind  in  the  port  of  ,  in  ,  and  shall  further  find 

that  the  defendants  refused  to  accept  the  goods  as  so  delivered, 
their  verdict  must  be  for  the  defendant.^^ 

§  4652.     Time  for  performance  by  seller 
§  4652(1).    Arkansas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  on 
,  the  said  defendant  entered  into  a  contract  with  the  plain- 
tiff by  which  the  said  defendant  agreed  to  purchase  car- 
loads of  potatoes  at  the  price  of cents  per  bushel,  upon  con- 
dition that  the  said  potatoes  should  be  delivered  by  the  plaintiff  to 

the  Produce  Company,  in  ,  early  on  the  morning  of 

,  then  the  plaintiff  cannot  recover  herein,  unless  you  further 

find  from  the  evidence  that  the  said  plaintiff  did  actually  deliver  to 

said  Produce  Company,  at  ,  on  the  morning  of  said 

,  said carloads  of  potatoes,  or  some  part  thereof.^** 

§  4652(2).     Virginia 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  no  definite  time  for  delivery  of  the was  agreed  upon  be- 
tween the  plaintiff  and  the  defendant  in  their  contract,  then  the 
plaintiff  had  a  right  to  demand  the  delivery  after  a  reasonable  notice 
of  tlie  time  wiicn  delivery  would  be  recpiired,  and  the  defendant 
had  a  right  to  tender  delivery  after  a  similar  notice  from  himself  of 
the  time  when  he  proposed  to  make  the  delivery,  and  upon  default 
after  such  notice,  of  the  defendant  to  deliver  or  the  plaintiff  to 
accept,  the  otiicr  party  had  a  right  to  declare  the  contract  broken, 
and  to  claim  damages  to  the  full  extent  of  the  difference  between 

e<  Jones  I'opc  rrodiicc  Co.  v.  r.reod-  ""  .Tniu>s-I*ope  Troduce  Co.  v.  Breed- 

love,  8.-;  S.  W.  D'Jl,  ?::  Ark.  (;l'.'..  love,  S^  «.  W.  024,  73  Ark.  625. 

0-'  SaliiKJU  V.  Uoykin,  00  Md.  541,  7 
A.  701. 
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the  market  price  at  the  time  and  the  price  agreed  upon  in  the  con- 
tract."' 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  nothing  was  agreed  upon  between  the  parties  about  the  time 

for  the  delivery  of  the  ,  but  that  the  plaintiff,  or  his  agent, 

was  informed  by  the  defendant,  at  or  about  the  time  the  said  con- 
tract was  agreed  on,  that  he,  the  defendant,  was  to  get  the 

from  the  Railroad  Company,  and  that  he  was  dependent 

upon  said  company  as  to  when  it  would  be  delivered,  and  further 
believe  that  the  defendant  did,  as  soon  as  he  received  any  of  the 
from  the  said  company,  offer  to  deliver  it  to  the  said  plain- 
tiff, who,  after  receiving  a  part,  refused  to  accept  any  more,  then 
they  are  to  find  for  the  defendant."^ 

§  4653.     Same — Reasonable  time 
§  4653(1).    Missouri 

The  court  instructs  the  jury  that,  under  the  written  contract  of 

sale  by  which  the in  question  was  to  be  shipped  to  defendant 

upon  the  receipt  by  plaintiff  of  a  car  of  ,  the  plaintiff  had 

a  reasonable  time  from  the  time  when  plaintiff  received  the  car  of 

to  deliver  said  goods,  namely,  the  mentioned  in  the 

evidence.**^ 

§  4053(2).     South    Dakota 

The  jury  are  instructed  that,  under  the  contract  mentioned  in 

the  evidence  for  the  sale  by  defendant  to  plaintiff  of  ,  no 

time  was  specified  for  the  delivery  of  the  said ,  but  defendant 

was  required  to  ship  "at  once."  You  are  told  that  under  such  con- 
tract the  defendant  was  only  required  to  exercise  reasonable  dili- 
gence, and  if  you  find  from  the  evidence  tljat  the  delay  of  defendant 

in  delivering  the  said  was  not  unreasonable,  then  the  law 

is  for  the  defendant.'" 

§  4654.     Time  of  performance  by  buyer  with  respect  to  receiving 

goods — Reasonable  time 
§  4654(1).    Illinois 

The  court  instructs  the  jury  that,  when  a  contract  is  made,  to 
be  performed  at  a  certain  place,  but  at  no  definite  time,  the  law 
implies  that  it  is  to  be  performed  within  a  reasonable  time.'^ 

If  the  jury  believe,  from  the  evidence  in  this  case,  that  the  de- 
fendants contracted  with  the  plaintiff  for  the  purchase  of  , 

as  in  the  plaintiff's  declaration  is  alleged  and  set  forth,  it  then  be- 
er Smith  V.  Snyder,  77  Va.  432.  7o  Schlull  v.  New  Birdsull  Co.,  86  N. 
e-s  Smith  v.  Snyder,  77  Va.  432.               W.  654,  ir.  S.  D.  S. 
69  Arkansas  Grocer  Co.  v.  Deusch.          7i  Sanborn  v.  Benedict,  7S  111.  309. 
186  S.  W.  579. 
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came  and  was  the  duty  of  the  defendants,  within  a  reasonable  time 
after  the  making  of  such  contract,  to  notify  the  plaintiff  of  the 

time  they  wanted  the  delivered,  but,  if  the  defendants  did 

not  so  notify  the  plaintiff  within  such  reasonable  time,  the  said 
plaintiff",  after  such   reasonable  time  had  elapsed,  had  a  right  to 

demand  of  the  defendants  that  they  receive  said  and  pay 

him  therefor;  and  if  the  jury  believe,  from  the  evidence,  that  such 
contract  was  made  on  or  about ,  and  that  by  the  terms  there- 
of no  time  for  the  delivery  was  agreed  upon,  but  that  the  defend- 
ants were  to  give  the  plaintiff  notice  of  when  the  defendants  de- 
sired it  to  be  delivered,  and  that  the  plaintiff'  was  to  have  

days  after  such  notice  in  which  to  deliver  the  same,  and  if  the  de- 
fendants failed  to  so  notify  the  plaintiff  within  a  reasonable  time, 
and  never  notified  the  plaintiff,  and  if  the  jury  also  further  be- 
lieve, from  the  evidence,  that  upon  various  occasions  in  the  month 

of ,  the  plaintiff"  was  ready,  able  and  willing,  and  offered  to 

deliver  the in  question  to  the  defendants,  and  was  prevent- 
ed from  delivering  the  same  by  the  defendants'  refusal  to  receive 
it,  or  fix  a  time  when  the  plaintiff  might  or  should  deliver  the  same. 
then,  in  such  case,  the  plaintiff  is  entitled  to  recover  for  such 
breach  of  the  contract.'*" 

The  court  instructs  the  jury  that  if  they  believe,  from  the  evi- 
dence in  this  case,  that  the  defendants  contracted  with  the  plain- 
tiff for  the  purchase  of  ,  as  in  the  plaintift''s  declaration  al- 
leged, and  to  be  delivered  to  the  defendants  upon  their  giving  the 
plaintiff"  days'  notice  of  the  time  they,  the  defendants,  de- 
sired its  delivery,  it  became  the  duty  of  defendants,  within  a  rea- 
sonable time  thereafter,  to  call  for  the  delivery  of  said ;   and 

if  they  further  believe,  f^om  the  evidence,  that  the  defendants  at 
no  time  prior  to  the  commencement  of  this  suit  ever  notified  the 
plaintiff  of  their  readiness  to  receive  said  ,  and  if  they  fur- 
ther believe,  from  the  evidence,  that  upon  several  occasions  in  the 

month   of  the  plaintiff"  offered  to  deliver  the  said  , 

and  was  ready  and  willing  to  deliver  the  same,  and  was  prevented 
from  dclixering  the  same  by  the  refusal  of  the  defendants  to  per- 
mit the  plaintiff  in  so  deliver  said ,  that  such  time  was  a  rea- 
sonable time  .for  the  ])laintilT  tcj  hold  himself  in  readiness  to  de- 
liver the upon  days'  notice,  and  that  he  had  a  right 

to  demand  that  the  flefendants  should  receive  the"  said  corn,  and 
if  they  furllier  b(.-lic\e.  from  the  evidence,  that  the  ]:)Iaintiff"  did,  in 
the  month  of r,  u])on  various  occasions,  re(|uest  the  defend- 
ants that  they  receive  the  same,  and  that  the  ])laintirt  was  ready 
and  willing,  and  al)lc  to  deliver  said ,  and  if  the}-  further  'be- 

T'  SaiilM.iii   V.   r.iiH'iliri,  78  111.  :;U0. 
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Heve,  from  the  evidence,  that  the  defendants  refused  to  receive 
the  same,  and  that  the  defendants  have  never,  prior  to  the  com- 
mencement of  this  suit,  notified  the  plaintiff  of  their  readiness  to 

accept  the ,  it  is  such  an  unreasonable  delay,  on  the  part 

of  said  defendants,  as  to  entitle  the  plaintiff  to  maintain  this  suit.''* 

§  4654(2).     Kansas 

In  this  connection  the  jury  are  instructed  that,  if  you  believe 
from  the  evidence  that  the  contract  was  that  the  defendant  was 

to  take  plaintiff's  sweet  potatoes  at cents  per  bushel  and  to 

take  them  only  as  he  could  use  them,  this  would  mean  in  law  that 
the  defendant  was  to  take  them  within  a  reasonable  time,  and  what 
was  a  reasonable  time  is  a  question  for  the  jury  to  determine  from 
all  the  evidence  and  circumstances  in  the  case.'* 

§  4654(3).    Oklahoma 

You  are  instructed  that  under  the  law  of  this  state  time  is  not 
to  be  considered  as  of  the  essence  of  a  contract,  unless  by  its 
terms  expressly  so  provided,  and  that  under  the  contract  sued  upon 
in  this  action  time  is  not  of  the  essence  of  the  contract ;  and  if 
you  find  from  the  evidence  that  the  plaintiffs  offered  to  take  and 
accept  the  hay  and  to  pay  for  the  same  as  provided  for  by  the  con- 
tract, the  defendant  was  bound  to  deliver  the  same  when  the  car 
and  weather  conditions  would  permit,  and  this  even  after  the  ex- 
piration of  the  days  mentioned  in  the  contract,  provided 

that  the  plaintiffs  offered  to  take  and  accept  the  hay  and  to  pay 
for  the  same  within  a  reasonable  time  thereafter,  and  if  defendant  in- 
formed the  plaintiff'  or  his  agent  that  defendant  did  not  intend  to  deliver 
an}'  more  hay,  then  in  that  case  the  court  instructs  you  that  the 
plaintiff  had  the  right  to  treat  the  contract  as  broken  and  violated 
on  the  part  of  the  defendant,  and  the  plaintiff  is  entitled  to  recover 
damages  if  they  have  sustained  any  on  account  thereof."^ 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence in  this  case  that  at  any  time  after  the  making  of  the  con- 
tract sued  upon  herein  between  the  parties  within  the  day 

period  mentioned  herein,  or  within  a  reasonable  time  after  said 
period,  that  the  weather  conditions  and  securing  cars  for  ship- 
ment were  such  that  said  hay  could  have  been  loaded  out  at . 

as  provided  for  in  said  contract,  and  that  the  plaintiff'  prevented 
the  same  from  being  done  without  the  acquiescence,  agreement, 
or  consent  of  the  defendant,  then  and  in  that  case  you  should  find 
the  issues  in  favor  of  the  defendant  and  against  the  plaintiff's.'^ 

73  Sanborn  v.  Benedict,  78  111.  .309.  75  Norton  v.  Huffine  &  Co.,  1.50  P. 

74  Todd  V.  Groviei-  Troduce  Co.,  157      1090,  .50  Okl.  3.30. 

P.  389,  98  Kan.  137.  ' «  Norton  v.   Iluffiue  &  Co.,  150  P. 

1099,   50  Okl.  330. 
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§  4655.  Substantial  performance  as  to  kind  or  quality  of  goods 
delivered 
The  jury  are  instructed  that  it  is  the  law,  and  of  course  it  com- 
mends itself  to  one's  common  sense,  that,  where  an  intending  buy- 
er orders  an  article  from  one  who  keeps  for  sale  or  makes  articles 
of  the  kind,  he  is  entitled  to  get  what  he  orders ;  and  this  is  true 
to  the  extent  that  the  articles  furnished  must  be,  in  every  substan- 
tial and  important  sense,  the  same  as  the  article  ordered.  If  it  is 
not  so,  the  plaintiff  has  not  done  what  the  defendant  asked  him 
to  dp,  and  agreed  to  pay  him  for  doing,  and  therefore  the  defend- 
ant cannot  be  called  upon  to  pay  for  something  that  he  did  not 
want  or  request.  Now,  it  is  contended  on  the  one  side,  and  denied 
on  the  other,  that  portions  of  this  machinery  were  substantially 
unlike,  and  different  from,  and  perhaps  inferior  to,  the  articles 
which  were  ordered.  It  is  your  exclusive  function  to  determine 
the  facts  as  to  whether  or  not  the  goods  delivered  were  substan- 
tially like  those  ordered.  If  you  find  from  the  weight  of  evidence 
that  they  were  not  substantially  alike,  preventing  the  defendant 
from  getting  what  he  had  really  ordered,  your  verdict  will  be  for 
the  defendant.  If,  on  the  contrary,  you  find  that  the  goods  fur- 
nished are  substantially  what  were  ordered — that  the  differences, 
if  there  are  differences,  are  trifling  and  unimportant,  not  going  to 
the  substance  and  usefulness  of  the  thing — in  that  case  your  ver- 
dict will  be  for  the  plaintiff,  for  the  full  amount  of  the  purchase 
price,  which  is  not  in  dispute,  and  interest.  In  sales  of  goods  for 
future  delivery,  by  name  or  description,  substantially  the  exact 
article  sold  or  ordered  must  be  delivered,  and  the  seller  acquires 
no  right  against  the  buyer  until  he  has  made  such  delivery,  and, 
where  a  substantially  different  thing  from  that  which  is  ordered 
is  attempted  to  be  delivered,  the  buyer  may  refuse  to  accept  it. 
If  you  find  from  the  evidence  in  the  case  that  the  defendant  ordered 
of  the  plaintiff  the  machinery  to  be  used  together,  and  that  any 
portion  of  the  machinery  furnished  and  del'ivered  by  the  plaintiff 
is  not  substantially  such  as  ordered,  was  substantially  dift'erent 
from  what  was  ordered,  and  that  the  defendant  has  not  accepted 
or  received  the  machinery  actually  furnished  by  the  plaintiff,  then 
the  plaintiff  would  not  be  entitled  to  recover,  and  in  such  case  your 
verdict  would  be  for  the  defendant.'' 

§  4656.     Substantial    perfoirmance    by   seller   of   contract   for   sale 
of  windmill 
You  arc  instructed  that  the  time  when  the  mill  owners  erected 
the  said  mill  is  a  fpiestion  of  fact  for  the  jury  to  determine  under 

If  Aiucri'tiu  lIoisL  &.  Derrick  Co.  v.  Jolm^(jii,  71'  Is'.  W.  151,  111  Mich.  172. 
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all  the  evidence  given  in  the  cause ;  but  it  should  be  deemed  as 
erected  in  contemplation  of  law,  when  placed  properly  in  position 
to  perform  the  work  intended,  and  left  with  the  defendant  as  a  per- 
formance of  the  contract  read  in  evidence  on  the  part  of  the  plain- 
tiffs, even  though  in  some  of  its  parts  it  was  not  yet  strictly  and 
skillfully  adjusted.''** 

§  4657.     Performance  to  satisfaction  of  buyer 
§  4657(1).     Delaware 

The  jury  are  instructed,  as  to  the  alleged  agreement  to  the  ef- 
fect, that  if  the was  not  satisfactory  the  plaintiff  might  re- 
turn it  and  receive  back  the  money  paid  therefor,  such  an  agree- 
ment, if  made  at  the  time  of  the  sale,  would  permit  the  plaintiff 

to  decide  for  himself  whether,  after  a  reasonable  trial,  the  

was  satisfactory  to  him.'** 

§  4657(2).    Iowa 

The  jury  are  instructed  that  the  written  contract  between  the 
parties,  under  which  the  machines  claimed  for  in  plaintiff's  petition 
were  furnished,  provides  that  the  same  were  to  be  to  the  full  sat- 
isfaction of  the  officers  of  defendant,  as  to  the  quality  of  work  done 
by  the  machines  and  their  life  and  durability,  before  payment 
would  be  required.  You  are  told  that,  under  the  above  condition 
of  the  contract,  if  you  believe  from  the  evidence  that  defendant 
refused  to  accept  the  said  machines  on  the  ground  that  it  was  dis- 
satisfied with  them,  and  that,  in  so  acting,  the  defendant  exercised 
good  faith  and  was  honestly  dissatisfied,  then  you  should  find  for 
defendant,  although  you  may  believe  that  the  defendant  did  not 
have  reasonable  grounds  for  such  dissatisfaction.^" 

§  4657(3).     Massachusetts 

The  jury  are  instructed  that  the  contract  between  the  parties  re- 
quired defendant  to  p?^-  for  the  mentioned  in  the  evidence, 

if  the  results  obtained  after  a  trial  of  days'-  duration  were 

in  accordance  with  the  specifications  of  the  contract  and  satisfac- 
tory to  defendant.  Now,  if  you  believe  from  the  evidence  that  de- 
fendant was  in  good  faith  dissatisfied  with  the  results  of  the  trial 

of  such  ,  and  rejected  the for  that  reason,  then  you 

will  find  for  defendant,  although  you  may  further  believe  from 
the  evidence  that  the  dissatisfaction  of  defendant  was  unreasonable.^* 

7  8  Cook  V.  Flint,  28  N.  E.  200,  2  Ind.  so  Inman  Mfg.  Co.  v.  American  Ce- 

App.  41.  real  Co.,  100  N.    W.  860,   124  Iowa, 

7  9  Collins   V.   Tlgner,   60  A.   978,  5      737. 
Peuuewill,  345.  si  Williams   'Slfg.   Co.    v.    Standard 

Brass  Co.,  53  X.  E.  862,  173  Mass.  856. 
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§  4657(4).    Michigan 

Tlie  jury  are  instructed  that  by  their  letter  of  the  plain- 
tiffs granted  to  the  defendant  the  privilege  to  return  any  unsatis- 
factory goods,  if  in  the  same  condition  as  they  were  when  the 
plaintiffs  delivered  them,  but  you  are  told  that  defendant  could 
not  arbitrarily  reject  them  or  return  them  without  some  valid  and 
sufficient  reason,  and  in  order  to  authorize  the  defendant  in  re- 
jecting or  returning  such  goods  it  would  be  necessary  for  the  de- 
fendant to  satisfy  you  that  there  was  some  reasonable  basis  and 
ground  for  his  action  in  so  doing. ^■- 

§  4658.     Same — Sale  of  threshing  machine 

The  jury  are  instructed  that,  when  a  person  buys  an  article  up- 
on condition  that  the  same  is  to  be  satisfactory  to  him,  he  is  not 
bound  to  receive  it  unless  it  is  in  every  way  satisfactory  to  him, 
and  that  his  satisfaction  is  a  matter  which  rests  with  his  own 
tastes  and  fancies.**^ 

§  4659.     Rule  of  caveat  emptor 

The  court  instructs  the  jury  that  in  all  sales  of  personal  prop- 
erty the  doctrine  of  "caveat  emptor,"  or  let  the  buyer  beware,  ap- 
plies, except  when  there  has  been  a  warranty  or  deception  or  some 
fraud,  or  a  deception  upon  the  part  of  the  seller,  misleading  the 
buyer  to  his  injury,  and  upon  which  the  bu3^er  relied.** 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  there  was  a  sale  by  plaintiff  to  defendant,  and  that  at 
the  time  of  the  sale  the horse  was  apparently  sound,  it  mat- 
ters not  what  the  condition  of  the  horse  was  on  the  road,  or  when 
he  arrived  at  defendant's  place,  unless  they  believe  from  the  evi- 
dence that  plaintiff  expressly  warranted  his  soundness,  or  knew 
that  he  was  unsound,  or  had  any  knowledge  of  his  being  unsound; 
the  court  telling  the  jury  that  the  burden  of  the  proof  is  upon  de- 
fendant to  establish  such  a  warranty  or  knowledge  on  the  part  of 
plaintiff  by  a  preponderance  of  affirmative  testimony.*^ 

§  4660.     Acceptance  by  buyer 
§  4660(1).     Arkansas 

You  are  instructed  tliat,  if  you  fnul  frdm  the  evidence  that  the 
defendant,  when  it  lirst  ()i)encd  the  car,  saw  and  knew  that  it  did 
not  c(jme  up  to  the  contract,  defendant  had  no  right  to  unload  the 
car;  and,  if  it  did  unload  the  car  thereafter,  it  amounted  to  an  ac- 
ceptance, and  \()U  will  find  for  the  plaintiff."*' 

"i  Kiiiifcr  V.  Mirliiiraii  ( 'l(»l  liiiig  Co.,  >*■>  .larohs  v.  Wartluui,  80  S.  E.  li:5, 

104  N.  \V.  rjSL',  141   Mich.  .'{lir..             •  115  Vu.  '>1\. 

83  Kccves   &    (Jo.    V.    ('iiaiidk'r,    ll.'J  ««  Aiiicricaii  Hardwood  Lumlxr  Co. 

111.   A[)p.   107.  V.  ISIilliUeii-.Ianics  Hardwood  Lumber 

"4  Jacobs  V.  VVarlLn'ii,  SO  H.  K.  li:j,  Co.,  210  «.  W.  2:\,  140  Ark,  044. 
115  Vu.  071, 
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The  court  instructs  you  that  when  the  car  of  lumber  reached  the 
defendant  the  defendant  had  the  right  to  inspect  same  and  to  un- 
load the  car,  and  the  court  instructs  you  that  by  paying  the  freight 
on  the  car  and  unloading  same  and  inspecting  same  the  defendant 
will  not  be  held  to  have  accepted  the  car,  unless  you  further  find 
that  defendant,  before  unloading  the  car,  knew  that  the  lumber 
was  not  of  the  kind  and  quality  provided  for  in  the  contract.*^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 

were  in  damaged  condition  when  received  by  plaintiff,  and 

that  such  damaged  condition  existed  before  the were  loaded 

in  the  car  for  shipment,  or  that  they  were  in  said  condition  before 
the  order  for  the  car  was  accepted  by  defendant  and  the  car  di- 
verted for  shipment  to  plaijitiff,  then  you  are  instructed  that  plain- 
tiff is  entitled  to  recover  from  said  defendant  the  damages  sus- 
tained, if  aiiy,  and  not  against  the  railway  company  which  issued 
the  bill  of  lading  to  Produce  Company ;  aiid  you  are  fur- 
ther instructed  that  plaintiff  had  the  right  to  take  said  car  without 
waiving  its  claim  for  damages  against  said  defendant,  should  you 

find  that  the  or  a  part  of  them  were  not  merchantable  or 

reasonably  fit  for  the  purpose  for  which  they  were  purchased.*^ 

§  4660(2).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
defendant   loaned   the   corn    harvester  in   question  to  the  witness 

for  use,  and  that  said  did  use  the  same,  and  that 

such  loaning  to  and  use  by  the  said was  without  the  knowl- 
edge or  consent  of  the  plaintiff",  then  such  loaning  to  said  

would  constitute  an  acceptance  of  said  machine  by  the  defendant, 
and  in  that  case  plaintiff'  would  be  entitled  to  recover  for  said  ma- 
chine.^^ 

§  4661.     Rejection  of  goods  by  purchaser  in  bad  faith 

The  j'ury  are  instructed  that,  if  the  jury  find  that  the  contract 
offered  in  evidence  was  entered  into  between  the  plaintiff'  and  de- 
fendant, and  that  the  plaintiff  was  ready  and  willing,  and  did  off'er, 

to  deliver,  during  the  period  of  time  covered  by  said  contract, 

daily  in  quantities  and  of  the  quality  contemplated  by  the  contract, 
and  that  after  receiving,  consuming,  and  paying  for  a  portion  of 

the embraced  in  said  contract,  the  master  of  machinery  and 

master  of  transportation  of  the  defendant  rejected  said  as 

not  satisfactory  to  them,  and  that  said  rejection  was  not  bona  fide, 
and  that  the  defendant,   setting  up  such  rejection  as  an  excuse, 

87  American  Hardwood  Lumber  Co.  Produce  Co.,  212  S.  W.  305,  138  Ark. 

V.  Millikeu-Janies  Hardwood  Lumber  500. 

Co.,  216  S.  W.  23,  140  Ark.  .544.  »»  Hansen  v.  Beebe,  S2  N.  W.  912, 

8  8  C.  H.  Kobiuson  Co.   v.   Iludgins  111  Iowa,  534. 
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thereafter  refused  to  receive  the  balance  of  said  from  the 

plaintiff,  then  the  plaintiff  is  entitled  to  recover.^* 

The  jury  are  instructed  that,  if  they  shall  find  from  the  whole 
evidence  that  the  action  of  the  master  of  transportation  and  master 

of  machinery  of  the  defendant,  in  rejecting  the  plaintiff's  , 

was  not  bona  fide,  then  the  plaintiff  is  not  precluded  by  such  re- 
jection from  recovering  in  this  action.''^ 

§  4652.     Effect  of  acceptance  of  part  of  goods 

The  jury  are  instructed  that,  if  you  find  by  a  fair  preponderance 
of  the  evidence  that  the  facts  as  above  outlined  are  these,  then 

your  verdict  will  be  for  the  plaintiff  in  the  sum  of  $ .     There 

has  been  some  testimony  that  this  was  to  be  the  sale  of  two  horses, 
but  I  charge  you  as  matter  of  law  that  if' the  bay  horse  was  selected 
and  delivered  to  defendant,  and  that  after  coming  into  his  posses- 
sion, by  himself  or  through  his  agent,  a  loss  was  sustained,  that 
loss  would  be  defendant's  loss,  and  the  horse  would  be  his  horse, 
notwithstanding  the  fact  that  the  two  horses  were  not  delivered. 
In  other  words,  the  delivery  and  acceptance  of  this  part  binds  de- 
fendant to  pay  the  price  of  so  much  as  was  delivered  and  accepted, 
if  you  find  there  was  a  delivery  and  an  acceptance  of  the  horse  by 
defendant. ^^ 

§  4663.     Acceptance  by  buyer  as  waiver  of  defects  in  goods 
§  46C3(I).     Delaware 

You  are  instructed  that,  upon  the  question  as  to  the  quality  of 
said  lumber,  there  is  great  conflict  in  the  testimony,  and  it  is  your 
duty  to  determine  that  question  according  to  the  weight  of  the  evi- 
dence. If,  after  a  fair  opportunity  for  the  inspection  of  said  lum- 
ber, the  defendant  unconditionally  accepted  the  same  as  in  con- 
formity with  the  contract,  it  could  not  afterwards  repudiate  such 
accei)tance  and  refuse  to  pay  the  contract  -price  for  the  lumber  so 
accepted,  even  though  the  said  lumber  was  not  fit  for  the  use  for 
which  it  had  been  ordered,  or  not  in  conformity  with  said  order,  as 
such  acceptance  would  be  a  waiver  of  all  such  defects."^ 

§  4663(2).    Missouri 

You  are  instructed  that,  if  plaintiff  accepted  and  received  the 
apples  whose  value  is  herein  sued  for  by  defendant,  without  any 
objection  or  notice  to  defendant  that  the  same,  or  any  portion 
thereof,  were  deficient  in  eitlier  (juality  or  quantity,  grade,  condi- 

00  r5nlfitiiore  iV:  Oliio  R.  Co.  v.  J'.r.v-  !»-  Kcndrick  v.  Hoeliradel,  132  N.  W. 

dr. II,   <;.-,  Md.   ]!»S.  :i  A.  ,*JOG,  9  A.    I2(i,  521,  KIT  Midi.  17!). 
TiT  Ain.    IJcp.   .'518.  »•'<  Aniistnuif:    v.    Columbia    Wagon 

"I  r.iiltiiiKin'  iv.  Oliio  II.  Co.  v.  liry-  Co.,  (JO  A.  L>CKJ,  G  rennevvill,  274. 
don,  «.->  .Md.    r.».S,   3  A.  30U,  U  A.   12U, 
'u   Am.  Kci>.  oiy. 
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tion,  or  character,  under  the  agreement  of  purchase,  if  any,  until 
after  the  sale  or  disposition  of  them  by  plaintiff,  then  plaintiff  is 
not  entitled  to  any  rebate  or  deduction  at  your  hands  from  the 
price  and  value  agreed  to  be  paid  by  it  for  said  apples,  unless,  on 
claim  made  therefor  upon  defendant  by  plaintiff,  defendant  and 
plaintiff  agreed  on  a  settlement  of  the  amount  of  such  claim,  and 
defendant  thereupon  promised  to  pay  such  sum  so  agreed  on.  and 

plaintiff,  on  the  faith  of  such  agreement,  paid  said  sum  to  , 

who  claimed  the  same  of  plaintiff".^* 

§  4663(3).    Oklahoma 

You  are  instructed  that  the  contract  under  which  this  pipe  was 
furnished  was  that  it  should  be  inspected  by  the  city  engineer  at 

,  and  the  court  instructs  you  that  if  it  was  inspected  by  him 

and  then  used  by  the  defendant,  that  the  defendant  is  liable  for 
the  pipe  which  passed  this  inspection,  although  it  m.ay  have  been 
defective.^'' 

§  4664.  Duty  of  seller  to  afford  opportunity  for  inspection  and 
duty  of  buyer  to  inspect 

The  court  charges  the  jury  that  the,  plaintiff  had  a  reasonable 
time  after  the  sale  of  the  fruit,  under  all  the  circumstances  of  the 
case,  to  deliver  the  fruit,  and  to  allow  an  opportunity  for  inspec- 
tion;  and  if  the  jury  further  believe  that  the day  of 

was  within  such  reasonable  time,  and  if  the  jury  further  believe 

that  on  the  said day  of the  plaintiff,  through , 

offered  the  defendant  an  opportunity  to  inspect  the  fruit,  and  that 
the  defendant  refused  to  inspect  the  oranges,  and  to  accept  them, 
then  the  refusal  of  the  defendant  to  inspect  the  fruit  was  wrong- 
ful.9« 

The  court  charges  the  jury  that  if  defendant  informed  , 

as  agent  for  plaintiff,  that  he  would  not  examine  the  fruit,  and 
would  not  accept  it  because  he  had  made  other  arrangements,  then 
the  plaintiff  was  not  bound  to  make  any  further  offer  or  provide 
any  further  opportunity  for  inspection;  and  if  the  jury  further 
believe  from  the  evidence  that  the  reasonable  time  for  examina- 
tion after  arrival  had  not  then  expired,  then  the  defendant's  re- 
fusal to  inspect  the  fruit  was  wrongful.^' 

You  are  instructed  that  if,  within  a  reasonable   time  after  the 

arrival  of  the  fruit  in  — ,  the  defendant  was  offered  by   the 

plaintiff,  through  ,  a  reasonable  opportunity  to  inspect  the 

.94  B.  F.  Coombs  &  Bro.  Commission  ^^  Hudson  v.  German  Fruit  Co.,  10 

Co.  V.  Block,  32  S.  W.  1139,  130  Mo.  So.  920.  05  Aia.  621. 

668.  9  7  Hudson  v.  Gorman  Fruit  Co.,  10 

95  Slierman  v.  Sheffield  Cast  Iron  &  So.  920,  95  Ala.  021, 
Foundry  Co.,  150  P.  10G2,  50  Okl.  109. 
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fruity  and  refused  to  do  so,  or  to  accept  the  fruit,  then  his  refusal 
to  inspect  the  fruit  was  wrongful,  although  you  further  find  that 
the  railroad  company  had  before  then  refused  to  allow  an  inspec- 
tion.^* 

You  are  instructed  that,  although  the  defendant  may  have  de- 
manded  of  ,  plaintiff's   agent,   to  be   given   an  opportunity 

to  examine  the  fruit,  and  failed  at  that  time  to  allow  such 

examination  without  refusing  to  do  so,  if  within  a  reasonable  time 
after  such  demand  was  made  the  opportunity  was  given  defend- 
ant to  make  such  examination,  and  defendant  refused  to  examine 
it,  such  refusal  on  the  part  of  defendant  was  wrongful.^^ 

§  4665.  Wrongful  or  improper  inspection  by  buyer — Waiver  by 
seller 

You  are  instructed  that,  if  the  jury  find  from  a  preponderance  ef 
the  evidence  that  plaintiff's  inspector  fraudulently  or  grossly  im- 
properly culled  staves  tendered  under  the  contract,  and  if  you 
should  further  find  from  the  evidence  that  defendants  knew  of  such 
fraudulent  or  improper  culling,  and  that  notwithstanding  such 
knowledge  they  failed  to  notify  the  plaintiff  or  some  agent  hav- 
ing authority  to  act  that  they  expected  to  insist  upon  such  im- 
proper culling  as  a  breach  of  the  contract,  and  that,  after  said  al- 
leged breaches  occurred,  defendants  continued  to  ship  staves  to 
the  plaintiff  and  induced  plaintiff'  to  believe  that  they  would  con- 
tinue to  ship  staves  under  the  contract,  and  thereby  the  plaintiff 
was  induced  to  perform  its  part  of  the  contract  and  to  rely  on  per- 
formance by  defendants,  then  you  are  histructed  that  this  would 
be  a  waiver  on  the  part  of  the  defendants  of  any  improper  culling 
that  you  may  find,  if  any,  on  the  part  of  plaintiff's  inspector,  and 
your  verdict  should  be  for  the  plaintiff.^ 

The  court  instructs  the  jury  that  the  defendants  owed  the  plain- 
tiff the  duty  of  being  candid  with  it,  and  if  in  fact  the  plaintiff's 
inspector,  at  any  time,  improperly  culled  the  staves  tendered  by 
the  defendants,  and  the  defendants  intended  to  insist  upon  such  im- 
I)roper  culling  as  a  breach  of  contract,  and  to  take  advantage  of 
such  breach,  it  was  the  duty  of  the  defendants  to  have  notified  some 
officer  of  plaintiff  company  who  had  power  to  act  upon  such  com- 
plaint, and,  if  they  failed  to  make  such  notification,  they  cannot  do 
.so  now.^ 

9«  Hudson  V.  Oorraan  Fruit  Co.,  10  ('ooporage  Co.,  115  S.  W.  401,  88  Ark. 

So.  OliO,  *.)'>  Ala.  tj'il.  rt.jT. 

'>^  Hudson  V.  (icrinan  Fruit  Co.,  10  -  L.  N.  Lanier  &  Co.  v.  T/ittle  Roclc 

.So.  OliO,  '.)-,  Ala.  iV2i.  Cooperage  Co.,  115  fc>.  W.  iOl,  SS  Ark. 

1  L.  N.  Lanier  &  Co.  v.  I>iUle  llock  557. 
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§  4666.  Duty  of  purchaser  to  notify  seller  of  defects  discoverable 
only  by  practical  use  of  goods 
You  are  instructed  that,  if  you  find  the  goods  were  of  such  a 
kind  and  quality  that  no  inspection  could  have  disclosed  the  de- 
fects, and  that  these  defects  and  imperfections  could  only  be  dis- 
covered by  the  practical  use  of  the  goods  by  the  purchaser,  or  by 
those  to  whom  he  had  sold  them,  then  upon  discovery  of  the  same 
the  purchaser  would  be  required  to  notify  the  sender  within  a  rea- 
sonable time  thereof.     In  this  case  it  was  some  time  in ,  one 

of  the  letters  show,  when  complaint  was  made  of  the  quality  of 
the  goods.  You  will  determine  whether  that  was  a  reasonable 
time  in  view  of  all  the  evidence  given  you  upon  the  subject  of  the 
sale  of  the  belting  and  its  use,  and  if  you  find  from  the  evidence 
that  notice  was  given  by  the  purchaser  in  a  reasonable  time,  he 
would  be  entitled  to  recover  back  the  amount  he  had  paid  in  ig- 
norance of  the  condition  and  quality  of  the  goods  if  they  were  en- 
tirely worthless  and  of  no  value. ^ 

§  4667.     Payment  for  goods  as  waiver  of  defects 

I  further  charge  you,  gentlemen,  if  you  find  that  defendants, 
after  the  receipt  of  this  belting  by  them,  had  an  opportunity  to 
inspect  and  examine,  and  determine  by  such  examination  and  in- 
spection, the  quality  of  the  belting  they  received,  and  if  defects 
could  have  been  ascertained  by  examination  and  inspection  there- 
of, and  without  doing  so  they  voluntarily  paid  their  bill,  then 
they  cannot  have  and  set  off  the  amount  they  paid  at  that  time. 
I  further  charge  you  that  a  purchaser  who  gives  an  order  for  arti- 
cles manufactured  by  the  vendor  or  seller,  who  has  before  that 
sold  and  delivered  to  the  purchaser  by  sartiple  like  goods,  and 
when  the  purchaser  gives  a  subsequent  order  for  like  goods,  such 
purchaser  is  entitled  to  rely  upon  the  integrity  and  judgment  of 
the  seller  in  selling  him  goods  to  correspond  with  those  before  re- 
ceived in  kind  and  quality,  and  to  fill  the  order  according  to  the 
expectation  of  the  purchaser  when  it  is  made ;  and  if  the  purchaser 
has  no  opportunity  to  examine  and  inspect  them;  and  if  the  char- 
acter of  the  goods  are  such  that  inspection  would  not  afford  him 
any  opportunity  of  detecting  any  defect  or  fault  in  the  goods,  and 
he,  relying  upon  the  judgment  and  integfritv  of  the  seller,  oays  for 
them  while  he  is  ignorant  of  their  true  condition,  and  under  the 
belief  that  they  are  of  the  kind  and  quality  he  had  ordered ;  and 
if  the  seller  knew  the  business  of  the  purchaser,  and  the  uses  to 
which  such  goods  are  to  be  put,  and  he  does  not  send  him  the 
kind  of  goods  ordered,  but  an  inferior  kind ;  and  if  you  find  that 
an  inspection  would  not  have  disclosed  the  inferiority  or  imper- 

3  Gutta  Percha  &  Rubber  Mfg.  Co.  v.  Wood,  4S  X.  W.  I's,  Si  Mich.  4-j2. 
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fection  of  the  goods  received — then  the  payment  made  upon  re- 
ceipt without  examination  would  not  be  a  voluntary  payment.* 

§  4668.     Matters  excusing  tender  of  performance 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  there  was  a  sale  by  plaintiffs  of  the  tobacco  to  defendant  as 

predicated  in  instruction  No. ,  and  that  it  was  to  be  delivered 

and  paid  for  at  the  close  of  the  sale  season  at ,  and  that  plain- 
tiffs on  the  day  the  sale  season  closed,  or  on  a  subsequent  day  and 
within  a  reasonable  time  thereafter,  of  which  the  defendant  had 
been  given  notice,  were  able  and  ready  to  deliver  the  tobacco,  but 
were  prevented  from  doing  so,  or  from  tendering  it,  by  the  absence 
from  the  place  of  delivery  of  an  agent  of  defendant  authorized  to 
receive  and  pay  for  the  tobacco,  the  absence  of  such  agent  excused 
plaintiffs  from  weighing  the  tobacco  or  making  a  tender  of  it  at 
that  time ;  or  if  you  believe  from  the  evidence  that  before  the  time 
fixed  by  the  contract  of  sale,  if  there  was  such  contract,  for  the  de- 
livery of  the  tobacco,  or  before  the  expiration  of  a  reasonable  time 
thereafter  within  which  it  might  reasonably  have  been  delivered  un- 
der the  contract,  plaintiffs  were  notified  by  the  defendant  that  it 
would  not  take  or  receive  the  tobacco  or  pay  for  it  at  the  agreed 
price,  if  there  was  an  agreed  price,  then  the  law  did  not  require 
plaintiffs  to  weigh  or  make  a  tender  of  the  tobacco.^ 

§  4669.     Impossibility  of  performance  as  excuse  for  nonperform- 
ance 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  defendants  were  coal  brokers  and  not  producers,  and 
that  this  was  known  to  the  plaintiffs,  and  that,  after  the  making  of 
the  contract  between  the  parties,  the  contract  became  impossible  of 
performance  because,  for  causes  beyond  the  control  of  the  defend- 
ants, they  were  unable  to  procure  the  coal  and  the  contract  was  so 
made  impossible  of  performance  by  them,  then  the  failure  to  deliver 
the  coal  would  not  entitle  the  plaintiffs  to  damages  ;  the  burden  of 
proof  l)eing  upon  the  defendants  to  show  such  impossibility  of  per- 
formance.'' 

§  4670.     Contract  relieving  seller  from  performance  in  case  of  fail- 
ure of  crop 

The  jury  ar(!  instructed  that  under  the  contract  lietwecn  the  par- 
ties the  plainlilf  is  entitled  to  a  verdict,  unless  you  believe  from  the 

•»  (Jiitta  I'ereli.'i  &  IluhlKT  Mfjr.  Co.  «  Eastern   Coal   &  Exi)ort  Corp.    v. 

V.  Wood,  48  N.  \V.  2S,  HI  Midi.  4.''J.  Beazley  &  Blunford,  02  S.  E.  824,  121 

•'■'  (iiiiiH'H   (Sc   Sea    V.    It.    .1.    Hcyiiolfls  Va.  4. 
Tobacco  Co.,  188  is.  W.  847,  171  Ky. 
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evidence  that  there  was  a  total  failure  of  the crop  during  the 

season  of over  the  territory  which  the  parties  meant  should 

be  embraced  within  the  scope  of  their  agreement.' 

§  4671.  Sale  on  approval — Duty  of  buyer  to  return  in  a  reasonable 
time 

The  court  instructs  the  jury  that  the  defendant,  having  bought, 
received,  and  used  the  drill  under  the  alleged  agreement  that  he 
might  return  it  if  it  was  not  satisfactory,  must  satisfy  you  by  a  pre- 
ponderance of  the  evidence,  that  it  was  so  defective  in  its  construc- 
tion as  not  to  be  reasonably  adapted  to  the  uses  for  which  it  was 
sold ;  and,  if  you  find  from  the  evidence  that  the  drill  was  not  rea- 
sonably suitable  for  the  purposes  for  which  it  was  sold,  then  it  is 
still  incumbent  upon  the  defendant  to  show  that  he  returned  it  to 
the  plaintiffs  within  a  reasonable  time  after  he  discovered  the  de- 
fects, unless  the  plaintiffs  induced  the  delay  by  statements  to  the 
defendant  amounting  to  a  waiver  of  the  rule  requiring  a  return 
within  a  reasonable  time.* 

The  court  instructs  the  jury  that  whether  the  drill,  in  this  case, 
was  returned  in  a  reasonable  time  under  the  agreement  of  sale  be- 
tween the  parties,  we  leave  to  you,  gentlemen  of  the  jury,  for  your 
determination  under  all  the  evidence  adduced  before  you.  What 
constitutes  a  reasonable  time  may  be  determined  by  the  nature  of 
the  articles  sold,  the  usual  course  of  the  particular  business  or  trade, 
and  other  circumstances  relevant  to  the  time  of  the  rescission  of  the 
sale  or  return  of  the  articles  sold,  as  shown  by  the  evidence  in  the 
case.^ 

§  4672.  Defense  by  purchaser  of  right  to  return  goods  not  coming 
up  to  representations  of  seller 
The  defendant  has  pleaded  in  this  case  that  the  goods  he  ordered 
from  the  plaintiffs  were  of  a  certain  class,  style,  and  quality,  and 
that  he  made  an  agreement  with  the  plaintiffs  that,  if  the  goods  did 
not  come  up  to  the  sample  exhibited  to  him  at  the  time  of  the  pur- 
chase, he  should  [have]  the  privilege  of  returning  any  of  the  goods, 
or  all  of  the  goods,  that  did  not  come  up  to  the  sample.  If  you 
believe  from  the  evidence  that  the  defendant  had  an  agreement  with 
the  plaintiffs  that,  if  the  goods  did  not  come  up  to  the  representa- 
tions, he  would  have  the  right  to  rescind  the  trade,  and  ship  back 
just  such  as  did  not  come  upon  to  representations  and  keep  the  bal- 
ance, the  plaintiffs  would  be  bound  by  tliat  agreement.  If  he 
had  an  additional  agreement  that  he  was  to  have  the  privilege  of 

7  Ryley-Wilson  Grocer  Co.  v.   Sey-  «  Coverdale  v.  Rickards  &  Watson 

mour  Canning  Co.,  108  S.  W.  628,  129      (Del.)   69  A.    1065,   6   Pennewill,   467. 
Mo.  App.  325.  3  Coverdale  v.  Rickards  &  Watson 

(Del.)  69  A.  1065,  6  Pennewill,  467. 

Inst.to  Jubies— 309 


§  4672  rxsTRucTioNS  to  jl'ries  4930 

shipping-  back  such  as  did  not  come  up  to  the  standard,  and  keep 
the  balance,  and  duly  pay  for  those  he  kept,  the  defendant  would 
be  entitled  to  ship  back  such  goods  as  did  not  come  up  to  the  stand- 
ard, and  be  only  bound  to  pay  for  those  he  kept.  If  you  believe 
from  the  testimony  that  they  did  not  have  any  agreement  to  ship 
back  part  of  the  goods  and  keep  part,  then  this  defendant  would  be 
bound  to  pay  for  all  of  these  goods  according  to  their  real  value. 
If  they  did  have  an  agreement  to  ship  back  part  and  keep  part,  the 
plaintififs  would  be  bound  by  that  agreement,  and  the  defendant 
would  be  entitled  to  ship  back  any  part  of  the  goods  that  did  not 
come  up  to  the  standard  and  representations  at  the  time  he  bought 
them.  So  you  will  look  first  to  see  whether  there  was  any  agree- 
ment that  the  defendant  should  have  the  right  to  ship  back  part  of 
the  goods  and  keep  part,  if  they  did  not  come  up  to  the  representa- 
tions. If  he  had  that  agreement  you  will  see  whether  the  goods 
shipped  back  by  the  defendant  came  up  or  not  to  the  representa- 
tions when  sold  to  him.  If  you  believe  they  did  not,  you  will  al- 
low on  the  account  a  credit  for  the  amount  of  the  goods  sent  back, 
and  only  require  the  defendant  to  pay  for  the  goods  he  kept.  If  he, 
according  to  the  testimony,  paid  that,  you  will  find  a  verdict  for  the 
defendant.-^'* 

You  are  instructed  that,  if  there  was  an  agreement  or  contract 
that  the  defendant  had  a  right  to  ship  the  goods  back  if  they  did  not 
come  up  to  sample  or  representations  of  the  plaintiffs,  at  the  time 
he  sold  them,  that  would  give  the  defendant  the  right  to  ship  them 
hack  if  they  did  not  come  up  to  the  representations,  provided  he 
did  so  within  a  reasonable  time ;  and  if  he  did  do  so  within  a  rea- 
sonable time  he  would  be  entitled  to  a  credit  on  the  account  of  the 
amount  he  shipped  back,  and  he  would  be  bound  only  for  the 
amount  he  did  not  ship  back.^^ 

§  4673.     Same — Time  of  exercising  right  to  return  goods 

You  are  instructed  that  if  you  believe  the  goods  were  to  be 
shipped  in  one  lot,  and  the  plaintiffs,  instead  of  shipping  in  one 
lot,  shipped  the  goods  in  two  lots,  and  the  defendant  had  the  right 
to  ship  back  such  goods  as  did  not  come  up  to  the  representations, 
the  defendant  would  have  the  right  to  wait  until  all  of  the  goods 
arrived  before  he  shi]:)pcd  any  back.'^ 

§  4674.     Payment — Agreement  to  pay  in  other  goods 

The  C(jurt  instructs  the  jury  that  the  defendant  claimed  that  the 
goods  were  delivered  to  him   by   the  plaintiffs  under  a  contract 

10  RonHheim  v.  J'.riinhcrry,  14  S.  E.  i-  KonslH'im  v.  Briiiibcrry,  14  S.  E. 
007,  SO  (in.  07.                                                   007,  b'J  (.'.n.  07. 

11  UoMshoiin  v.  Briiiilicrry,  14  y.  E. 
007,  SO  da.  97. 
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whereby  he  agreed  to  pay  for  the  same,  and  the  plaintiffs  agreed 
to  accept  payment  for  the  same  in  ice  delivered  to  the  plaintiffs  by 

him  at  the  rate  of  $ per  ton  at  any  time  prior  to  the  

day  of ;   that  he,  defendant,  was  ready,  willing,  and  able  at 

all  times  to  perform  his  part  of  the  contract,  but  that  the  plaintiffs 
refused  to  accept  the  ice  in  payment  thereof  from  him.  If  you  fmd 
that  defendant's  contentions  are  true,  you  are  instructed  that  your 
verdict  should  be  for  the  defendant  and  against  the  plaintiff's.^^ 

§  4675.     Time  of  payment 

The  court  instructs  the  jury  that,  although  they  may  believe  from 
the  evidence  that  the  defendant  purchased  the  horses  at  an  agreed 
price  to  be  paid  for  when  sold,  yet,  as  a  matter  of  law,  the  time  of 
payment  in  such  a  case  would  be  a  reasonable  time  after  the  delivery 
of  said  horses  to  the  defendant." 

§  4676.  Modification  of  contract  or  waiver  by  seller  with  respect  to 
price  or  terms  of  payment 

The  court  instructs  the  jury  that  if  you  find  that  plaintiffs  and 

the  defendant  entered  into  the  contract  dated ,  and  offered  in 

evidence,  and  that  the  plaintiffs  thereafter  delivered  to  the  defend- 
ant and  the  defendant  received  the  butter  fat  mentioned  in  said 
contract,  and  you  further  find  that  the  defendant  failed  to  pay  plain- 
tiffs the  price  for  said  butter  fat  as  mentioned  in  said  contract,  and 
you  further  find  that  the  amount  paid  by  defendant  to  plaintiffs  was 
some  less  amount  than  the  price  agreed  upon  in  said  contract,  then 
you  should  find  for  the  plaintiffs  for  the  amount  of  difference,  if 
any,  between  the  price  paid  plaintiffs  and  the  price  fixed  in  said 

contract,  not  to  exceed  the  amount  sued  for,  to  wit,  $ ,  and 

interest  at per  cent,  from  ,  unless  you  find  that  the 

amount  so  received  by  plaintiffs  was  intended  by  plaintiffs  to  be 
received  in  full  for  the  butter  fat  sold  and  delivered  by  it  to  de- 
fendant.^^ 

The  court  instructs  the  jury  that  although  you  may  believe  from 
the  evidence  that  defendant  entered  into  an  agreement  with  the 

plaintiffs  on  or  about  ,  by  which  they  agreed  to  purchase 

for    one    year    from    ,    the    cream    of    the    dairy    association 

on  the   basis   of    the   cream   or   butter    fat    market,   and    on 

and  after  about  ,   defendant   refused   to   comply   with   said 

agreement,  yet  if  you  further  find  and  believe  from  the  evidence 
that  on  or  about  said ,  defendant  notified  said  dairy  associa- 
tion that   defendant   would   no   longer   purchase   cream    upon   the 

13  Richter  v.  Linden.  122  P.  91S.  45  isHolloway  v.  Mountain  Grove 
Mont.  260.  Creamery  Co.   (Mo.  App.)  209    S.  W. 

14  Jticnlis  V.  Warthen,  SO  S.  E.  113,  325. 
115  Va.  571. 
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basis  of  such  market,  and  would  pay  after  said  date  for  cream  at 

' the   same   rate   that   it   was    paying   at   other    stations,    and 

would  also  pay  two  cents  commission  on  each  pound  of  butter 
fat  purchased  at  said  station,  and  that  thereafter  defendant  fur- 
nished said  dairy  association  with  quotations  from  time  to  time 
as  to  what  it  was  paying  that  week  for  cream  at  other  stations  and 
what  it  would  be  willing  to  pay  at  ,  and  the  cream  men- 
tioned in  plaintiffs'  petition  was  furnished  with  the  knowledge 
and  understanding  by  plaintiff's  that  defendant  was  paying  and 
would  pay  the  amounts  mentioned  in  said  quotations,  and  that 
thereafter  defendant  paid  said  association  in  full  for  the  amount  of 
cream  received  upon  the  basis  of  said  quotations  from  time  to  time 
as  said  cream  was  shipped  and  received,  and  said  association  ac- 
cepted the  same,  and,  further,  either  paid  said  association  ■ 

cents  commission  on  each  pound  of  butter  fat  so  purchased,  or  paid 

the    tester    for    said   association,    ,   cents    commission 

on  each  pound  of  butter  fat  so  purchased,  and  said  association  ac- 
cepted the  services  of  said  tester,  ,  so  paid  for  by  defendant, 

if  you  find  such  services  were  paid  for  by  defendant,  then  you  will 
find  the  issues  in  favor  of  defendant.^^ 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  in  the  month  of  H.  had  a  sale  of  his  per- 
sonal property,  and  that  plaintiff  at  said  sale  purchased  the  prop- 
erty in  dispute  in  this  action,  and  that  the  plaintiff  has  not  com- 
plied with  the  terms  of  said  sale,  yet,  if  you  further  find  and  be- 
lieve from  the  evidence  that,  notwithstanding  the  fact  that  plain- 
tiff had  failed  to  comply  with  the  terms  of  said  sale,  the  afore- 
said H.  made  an  unqualified  and  unconditional  delivery  of  the  prop- 
erty in  dispute  to  the  plaintiff,  then  you  have  a  right  to  presume, 
and  the  law  presumes,  that  the  aforesaid  H.  waived  the  conditions 
of  said  sale,  and,  if  you  find  those  facts,  then  the  fact  that  the 
plaintiff  failed  to  comply  with  the  terms  of  said  sale  is  no  defense 
to  plaintiff's  cause  of  action.-^' 

The  court  instructs  the  jury  that  the  owner  of  personal  prop- 
erty may  place  his  own  conditions  upon  its  sale  and  transfer,  and 
that  such  conditions  will  be  enforced  as  between  the  vendor  and 
the  purchaser  of  said  property;  but  you  are  further  instructed  that 
such  conditions  may  be  waived,  and  the  unqualified  and  uncondi- 
tional delivery  of  the  goods  will  inq^ly  a  waiver.  Therefore,  al- 
though you  may  find  and  ])elicve  from  the  evidence  that  , 

deceased,  was  the  owner  of  the  property  in  dispute  in  this  case, 

i«  Ilollowny     V.     l\Toiiiilain     Crovo  it  Cohb  v.  TTolloway,  lOS  ^.  "W.  109, 

Crcauiery  Co.   (Mo.  Ai.p.)  liUO   fcj.  W.      lli'J  Mo.  App.  Iil2. 
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and  that  on  or  about  the day  of ,  he  had  a  sale  of  his 

personal  property,  and  that  the  terms  of  said  sale  were  cash  on  all 

sums   under  $ — ,   and   on   all   sums   over  $ a   credit   of 

months,  purchaser  to  give  approved  note,  yet,  if  you  fur- 
ther find  and  believe  from  the  evidence  that,  notw^ithstanding  such 
terms,   the  plaintiff  herein   purchased   the   property   in   dispute  at 

said  sale,  and  that  thereafter  the  aforesaid  ,  or  his  agents, 

delivered  the  property  in  dispute  to  plaintiff,  without  any  qualifi- 
cations or  conditions,  then  the  court  instructs  the  jury  that  you 
may  consider  such  conditions  of  the  sale  waived,  and,  notwith- 
standing the  conditions  of  the  sale,  if  you  find  and  believe  that  the 
aforesaid did  waive  the  condition  of  said  sale  and  unquali- 
fiedly delivered  the  property  in  dispute  to  plaintiff,  then  plaintiff 
is  entitled  to  recover  in  this  action,  and  your  verdict  will  be  for 
the  plaintiff.^* 

E.    Transition  of  Title 

§  4677.     When  title  passes 
§  4677(1).    Alabama 

The  court  charges  the  jury  that,  unless  there  is  an  agreement 
to  the  contrary  between  the  parties  to  a  sale  of  personal  property 
or  goods,  the  title  passes  ordinarily  when  the  terms  of  price  and 
payment  are  agreed  on,  and  the  goods  are  delivered  to  the  pur- 
chaser, and  after  title  passes  to  the  buyer  the  risk  of  loss  is  on  the 
buyer.^^ 

§  4677(2).    Illinois 

The  jury  are  instructed  that  it  is  a  well-settled  rule  of  law  that 
in  sales  of  personal  property,  when  anything  remains  to  be  done 
to  complete  the  contract,  such  as  ascertaining  quantity  or  deliver- 
ing possession,  the  title  does  not  pass  until  these    things  are  done, 

and  if  the  jury  are  satisfied  from  the  evidence  that  the  in 

question  were  in  such  condition  at  the  time  of  their  alleged  pur- 
chase by  plaintiff  that  something  material  to  the  contract,  such  as 
delivery  of  possession,  remained  undone,  then,  as  against  creditors 
of  the  seller,  the  title  could  not  pass  to  plaintiff,  and  defendant 
is  entitled  to  recover.^** 

§  4677(3).    Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiff  offered  to  sell  to  defendant  the  mare, 

the horse,  and  the horse  at  the  price  of  $ ,  and 

18  Cobb  V.  Holloway,  lOS  S.  W.  100,  ^o  Straus  v.  Minzesheimer,  78  111. 
129  Mo.  App.  212.                                           492. 

19  Cook  &  Laurie  Contracting  Co. 
V.  Bell,  59  So.  273,  177  Ala.  618. 
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that  said  offer  was  accepted  by  defendant,  and  nothing  remained 
to  be  done  by  plaintiff  to  complete  the  contract,  then  title  passed 
from  plaintiff'  to  defendant  as  soon  as  the  said  offer  was  accepted.^^ 

§  4678.     What  constitutes  delivery,  so  as  to  pass  title 
§  4678(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 

that  it  was  agreed  between  L.  and  H.  that  the  barrels  of 

cement  should  be  delivered  to  the  defendant  in  the  stockhouse  of 

the  plant  at ,  and  if  they  further  believe  from  the  evidence 

that   H.    then   separated  barrels   of   merchantable    cement, 

suitable  for  construction  work,  from  the  mass  of  cement  on  hand, 
according  to  the  terms  of  the  contract,  and  sacked  and  stored  same 
in  bins  in  said  stockhouse,  and  fastened  the  doors  of  said  bins,  and 
mafked  the  same  so  as  to  designate  the  cement  therein  as  cement 
for  the  defendant,  such  separation  and  storing  in  said  bin  is  a  suf- 
ficient delivery."''^ 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence that  prior  to  the  day  of  ,  the  sale  of 

barrels  of  cement  by  .plaintiff's  assignor,  through  H.,  to  the  de- 
fendant, was  consummated,  and  that  the  time  and  amount  of  pay- 
ment were  agreed  upon,  and  nothing  remained  to  be  done  by  the 
seller,  except  to  deliver  the  cement,  and  if  they  further  believe  from 
the  evidence  that  it  was  agreed  between  the  defendant,  through 
L.,  and  the  said  H.  that  the  said  cement  should  be  delivered  to  de- 
fendant at  the  stockhouse  of  the  plant  at  ,  and  that  said  H. 

then   separated  barrels   of   merchantable   cement,   suitable 

for  construction  work,  from  the  mass  of  cement  on  hand,  accord- 
ing to  the  terms  of  the  contract,  and  stacked  and  stored  same,  and 
stored  it  in  the  building  of  said  stockhouse,  and  marked  said  bin 
so  as  to  designate  the  cement  therein  as  the  cement  of  the  defend- 
ant, such  separation  and  storing  was  a  sufficient  delivery  of  the 
cement,  and  upon  such  delivery  the  title  to  the  cement  passed  to 
the  defendant,  and  they  should  find  for  the  plaintiff,  less  such  an 
amount  as  the  evidence  shows  was  credited  to  the  defendant's  ac- 
count by  the  said  H.,  with  interest."^ 

Gentlemen  of  the  jury,  I  charge  you  that  in  this  case,  if  you 
find  from  the  evidence  that  the  plaintiff  was  to  deliver  the  goods 

in City,  then  I  charge  you  that  a  delivery  of  the  goods  to 

the  railroad  company  in  such  city  was  constructive  delivery  to  the 
defendants;   anrl  if  you  find  from  the  evidence  that  the  goods  were 

21  .Tacnhs  v.  W:ii(1ioii,  SO  S.  E.  ]1.".,  -'.-i  Cook  &  Laiirio  Contracting  Co.  v. 

iir>  Vft.  .iTi.  r.t>ii,  !r,d  so.  -Jia,  177  Ala.  GI8. 

22  Cook    &.    Tyniii'ir>    Contriictiii^    Co. 
V    TJcll,   no  So.  U7.';,  177  Ala.  G18. 
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in  good  condition  at  the  time  they  were  delivered  to  the  railroad 
company,  then  I  charge  you  that  the  plaintiff  is  entitled  to  re- 
cover.^* 

1  further  charge  you,  gentlemen  of  the  jury,  that  when  the  goods 

were  delivered  by  the  transportation  company  in  City  in 

this  case,  this  was  constructive  delivery  to  the  defendant,  and  if 
the  goods  were  damaged  after  they  were  delivered  to  the  trans- 
portation company,  the  plaintiff  is  not  responsible  for  such  dam- 
ages.'^^ 

§  4678(2).     Illinois 

The  jury  are  instructed  that,  if  the  jury  believe  that  when  the 
plaintiff"  called  upon  the  defendant  for  the  corn  that  was  to  have 
been  received  by  the  plaintiff  upon  the  contract,  the  defend- 
ant pointed  to  a  crib,  and  said  "There  is  your  corn ;    take  it,"  and 

thereupon  the  plaintiff",  after  consulting  with  the  witness  

as  to  whether,  in  his  opinion,  there  were  bushels,  as  the 

contract,  if  proved,  was  that  the  plaintiff  was  to  receive,  and  upon 
the  witness  giving  his  opinion  there  was,  he  went  without  objec- 
tion and  took  two  loads  of  the  corn,  which  was  not  measured  by 
the  parties,  and  defendant  was  not  even  present,  and  afterwards, 
when  the  plaintiff  came  for  the  balance,  the  defendant  would  not 
let  him  have  it,  then  the  defendant  is  guilty  of  a  conversion  of  the 
balance  of  the  corn,  unless  the  jury  believe  it  was  the  intention 
of  the  parties  that  the  corn  was  not,  by  their  acts,  to  be  the  prop- 
erty of  the  plaintiff.^® 
§  4678(3).    Kentucky 

You  are  instructed  that,  in  law,  there  is  a  delivery  of  property 
by  a  seller  to  a  purchaser  when  the  seller  places  the  property  at 
the  disposal  of  the  purchaser  and  relinquishes  to  the  purchaser  the 
control  and  right  of  control  of,  or  dominion  over,  the  property  and 
the  purchaser  takes,  or  accepts,  the  control  and  right  of  control,  or 
dominion,  over  the  property.  If  the  jury  shall  believe  from  the 
evidence  that  at  any  time  prior  to  the  accident  and  injury  to  the 
automobile,  mentioned  in  the  evidence,  the  plaintiff  delivered  said 

automobile  to  ,  or  his  agents  or  representatives,  the  jury 

will  find  a  verdict  for  the  plaintiff  against  him  for  $ — ,  with 

interest."' 

§  4678(4).    Missouri 

The  court  instructs  the  jury  that  delivery  of  goods  by  a  seller 
to  a  common  carrier  marked  and  addressed  to  the  buyer  is  a  de- 

2  4  National  Chemical  Co.  v.  Nation-  al  Aniline  &  Chemical  Co.,  57  So.  114, 
al  Aniline  &  Chemical  Co.,  57  So.  114,       3  Ala.  App.  469. 

3  Ala.  App.  469.  ^c  May  v.  Tallman,  20  111.  443. 

25  National  Chemical  Co.  v.  Nation-  27  Kentucky  IMotor  Car  Co.  v.  Dar- 

eukamp,  172  S.  W.  524,  162  Ky.  219. 
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livery  to  such  buyer,  and  if  you  find  from  the  evidence  in  this  case 
that  the  jelly  in  question  was  to  be  shipped  to  defendant  upon  the 
receipt  by  plaintiff  of  a  car  of  jelly,  and  vv^as  by  plaintiff  delivered 

to  the Railroad  for  shipment  to  defendant ,  at , 

then  and  thereafter  the  same  became  the  property  of  the  defend- 
ant    and  was  a  delivery  by  the  plaintiff  to  said  defendant. 

And  it  is  immaterial  whether  said  goods  were  accepted  by  said 

defendant  upon  their  arrival  at ,  if  you  believe  and  find  from 

the  evidence  that  the  defendant  ordered  the  goods  from  plaintiff's 
agent  and  that  they  were  shipped  and  delivered  according  to  the 
written  contract  of  sale  and  under  the  written  contract,  and  the  court 
instructs  the  jury  that  the  plaintiff  had  a  reasonable  time,  from  the 
time  when  plaintiff  received  said  car  of  jelly,  to  deliver  said  goods, 
namely,  the  jelly,  mentioned  in  the  evidence.'* 

§  4679.     Place  of  delivery 

The  jury  are  instructed  that,  under  the  contract  between  the 
parties,  the  defendant  was,  as  a  matter  of  law,  bound  to  deliver 
"good  merchantable  stock"  at  his  field  and  into  the  sacks  of  plain- 
tiff, but  that  the  question  as  to  whether  defendant  was  under  ob- 
ligation to  deliver  good  merchantable  stock  on  the  cars  at 

is  for  you  to  say  under  all  the  facts  and  circumstances  submitted 
to  you  in  the  evidence.  If  you  find  from  the  evidence  that  de- 
fendant delivered  "good  merchantable  stock"  into  the  sacks  of 
complainant,  and  used  due  care  in  hauling  them,  when  sacked,  to 
the  cars,  then  defendant  would  not  be  liable  for  injuries  conse- 
quent upon  hauling  them  from  the  field  to  the  cars,  unless  you 
find  that,  under  the  contract,  the  were  to  be  "good  mer- 
chantable stock"  when  put  on  the  cars.-* 

§  4680.     Selection  of  goods  from  mass 

The  jury  is  instructed  that  if,  from  the  evidence  in  this  case, 

they  believe  that  in  the  year plaintiff  sold  to  the  defendant 

tons  of  hay  in  the  stack  for  the  agreed  price  of  $ per 

ton,  and  that  by  the  terms  of  sale  defendant  was  to  bale  it,  and  the 
plaintiff,  afer  such  baling,  was  to  haul  it  to  the  railroad  station, 
and  put  it  on  board  the  cars,  and  that  thereafter  the  defendant,  on 
receiving  returns  of  the  sale  of  the  hay,  was  to  pay  for  it,  and  if 
the  jury  further,  from  the  evidence,  believe  that,  by  the  terms  of 

sale,  the  tons  sold  formed  a  part  of  tons,  or  any 

greater  number  of  tons,  in  stack,  and  that  the  particular  stacks 
which  the  defendant  was  to  get  were  not  identified  or  separated 
from  the  other  stacks,  then  the  right  to  select  the  stacks  sold  was 

28  Ark.-iiisjis  Grocer  Co.  v.  Dciisch,  =!' r.:ii-kor  v.  Freolaud,  IS  S.  W.  60, 

180  S.  \V.  ru'J.  1)1  Tcun.  112. 
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in  the  defendant,  and  if  he  afterwards  selected  the  stacks  which 
he  would  take,  by  using  a  part  thereof,  or  otherwise  marking  the 
stacks,  so  as  to  identify  them,  then  the  property  in  the  stacks  so 
selected  or  marked  would  vest  in  the  defendant,  and  he  would  be 

liable  to  pay  the  plaintiff  therefor  at  the  rate  of  $ per  ton, 

although  the  hay  was  not  baled  by  the  defendant,  or  hauled  to  the 
cars  by  the  plaintiff.  In  such  case  the  plaintiff  would  not  be  un- 
der obligation  to  haul  it  until  it  was  baled.  The  defendant  would 
be  entitled  to  such  time  for  baling  as  would  be  reasonably  neces- 
sary for  that  purpose,  if  no  time  was  fixed  by  the  terms  of  sale ; 
and  if  a  time  was  fixed,  then  such  time  should  govern  the  time 
within  which  the  baling  was  to  be  done.  On  the  other  hand,  if  the 
jury,  from  the  evidence,  believe  that  defendant  made  a  selection 
of  only  a  part  of  the tons  of  hay,  then  he  would  only  be  lia- 
ble to  the  plaintiff  for  the  amount  selected  at  the  agreed  price.^*' 

§  4681.  Payment  of  price  as  condition  precedent  to  passing  of  title 
You  are  instructed  that  it  is  a  rule  of  law  that  a  sale  and  a  de- 
livery of  goods  on  condition  that  the  property  is  not  to  vest  until 
the  purchase  money  is  paid  or  secured,  does  not  pass  the  title  to 
the  purchaser  until  the  condition  is  performed;  and  the  vendor, 
in  case  the  condition  is  not  fulfilled,  has  a  right  to  repossess  him- 
self of  the  goods,  both  as  against  the  vendee  or  one  purchasing 
from  such  vendee  with  notice.  When  goods  are  delivered  to  the 
vendee,  the  intention  of  the  parties  determines  the  interpretation 
to  be  given  to  the  delivery.  If,  after  a  full  consideration  of  all  the 
evidence  before  you,  you  shall  find  that  there  was  a  delivery  of  the 
goods  in  question,  and  that  such  delivery  was  absolute  and  uncon- 
ditional, and  was  by  the  parties  so  intended,  then  the  property 
vested  in  the  plaintiff,  and  he  should  be  entitled  to  recover.  If, 
on  the  other  hand,  you  should  find  that  there  was  a  delivery  to 
plaintiff  of  the  goods  in  question,  but  that  such  delivery  was  cou- 
pled with  the  condition  that  the  property  should  not  pass  until  the 
purchase  price  was  paid,  and  you  further  find  that  the  purchase 
price,  as  agreed  upon,  was  not  paid,  and  that  defendants  repos- 
sessed themselves  of  the  property,  then,  as  a  matter  of  law,  T 
charge  you  that,  if  the  seller  has  done  all  he  agreed  to  do  on  his  part, 
the  seller  has  a  right  to  repossess  himself  of  the  property,  and  such 
repossession  is  a  rescinding  of  the  sale,  and  defendants  would  be  en- 
titled to  recover.^^ 

§  4682.     Waiver  of  conditions  precedent  to  passing  title 

You  are  instructed  that  it  is  a  general   rule  of  law  that  when 
goods  are  sold  on  condition  of  payment  being  made,  or  some  other 

so  Barker  v.  Davies,  66  N.  W.  11,  si  Albright  v.  Brown,  3G  N,  W.  297, 

47  Neb.  78.  23  Neb.  136. 
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condition  precedent  being  performed  before  or  on  delivery,  then 
an  absolute  and  unconditional  delivery  of  the  goods  without  re- 
quiring, at  the  time  of  the  delivery,  payment  or  performance,  vvrould 
be  a  waiver  of  such  payment  or  performance  as  a  condition  pre- 
cedent, and  a  complete  title  would  pass  to  the  purchaser,  provid- 
ed that  at  the  time  of  such  delivery  it  was  the  intent  of  the  parties 
that  it  should  be  absolute  and  unconditional  delivery.  Though  it 
is  important,  it  is  not  absolutely  imperative,  that  the  vendor  de- 
clare that  he  does  not  waive  any  condition  of  the  sale  at  the  time 
of  a  delivery  to  the  vendee.  The  situation  of  the  parties,  the  nature 
of  the  transaction,  the  presumptions  of  honest  dealing,  and  like 
considerations  may  be  taken  into  account  in  determining  whether 
any  of  the  conditions  of  the  sale  have  been  waived.^' 

§  4683.     Risk  of  loss  or  defects  occurring  or  arising  after  passing 

of  title 
§  4683(1).    Alabama 

The  court  charges  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  sale  of  the  cement  was  complete,  and  the  title  to 
said  cement  passed  to  defendant  at  the  time  said  cement  was  stored 

in  the  bins  at  the  stockhouse  at  ,  then  the  risk  of  loss  or 

damage  to  the  cement  was  on  the  defendant  from  and  after  that 
time.^^ 

§  4683(2).     Virginia 

The  court  further  instructs  the  jury,  if  they  believe  from  the  evi- 
dence that  there  was  a  sale  of  the  three  horses  by  plaintiff  to  de- 
fendant, then,  in  considering  whether  the  said  horses  or  any  of 
them  were  unsound,  the  jury  are  confined  to  the  condition  in  which 
the  said  horses  were  at  the  time  the  said  sale  was  consummated  and 
title  passed ;  the  court  telling  the  jury  that  it  is  immaterial  wheth- 
er the  horses  or  any  one  of  them  were  injured  or  in  a  crippled 
condition  after  title  passed  to  defendant,  provided  they  were  un- 
injured and  sound  when  title  did  pass.^' 

The   court  instructs  the   jury  that,   although   they  may  believe 

from  the  evidence  that  the horse  is  now  crippled,  and  was 

crippled  when  he  arrived  at  defendant's  place,  yet,  if  they  believe 
that  the  said  horse  was  sold  to  defendant,  then  plaintiff  cannot  be 
held  responsible  for  any  injury  which  may  have  occurred  after  said 
sale  was  consummated  and  title  passed;  the  court  telling  the  jury 
that  this  is  true  even  though  they  should  believe  from  the  evidence 
that  plaintiff  warranted  his  soundness.^'^ 

32  .MJ.riKlit  V.  r.if)\vn,  ?.<]  N.  W.  '2'.)7,  •''■*  .Tacolis  v.  Warthen,  SO  S.  E.  ll.".. 
2.3  Noll.  l.".<;.  IIT)   Vii.   nil. 

33  Cook  &  r.aurio  fonlracliut;  Co.  v.  •''•'  Jacobs  v.  Wartlicu,  SO  S.  E.  113, 
Roll,  59  So.  273,  177  Ala.  .618.  115   Va.  571. 
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F.    BoN'A  FiDU  Purcfiase:rs 

§  4684.     Effect  of  notice  of  lack  of  title  of  seller 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 

the  defendant,  or  its  manager,  ,  knew  or  had  notice,  prior 

to  thie  time  that  he  made  the  alleged  payment  to  M.  for  the  log^s, 

that  the  plaintiff  and  the  witness  were  the  owners  of,  or 

claimed  to  be  the  owners  of,  the  logs  in  question,  and,  with  such 
knowledge,  purchased  the  logs  from  M.,  and  converted  them  to 
their  own  use,  then  I  charge  you,  payment,  if  any  you  find  was 
made  to  M.,  was  made  at  its  hazard,  and  the  plaintiff  is  entitled  to 
recover  for  the   reasonable  value   of  said   logs,   if  you  find,  by  a 

preponderance  of  the   evidence,  that  plaintiff  and  witness  

were  the  owners  of  the  logs.^** 

G.     Warranty 

§  4685.     Elements  of  cause  of  action  for  breach  of  warranty 
§  4685(1).    Arkansas 

\'  ou  are  instructed  that,  if  you  believe  that  the  plaintiff  ordered 
from  P.  vaccine  virus  to  prevent  their  live  stock  from  contracting 
a  disease  called  "charbon"  or  "anthrax";  that  said  order  was  sent  by 
the  agent  of  P.  to  defendant  to  be  filled  and  charged  by  defendant 
to  plaintiff's'  account  with  it ;  that  the  defendant,  not  having  in  stock 
the  goods  ordered,  instructed  P.  to  ship  the  same  to  plaintiffs  di- 
rect, and  that  instead  a  vaccine  virus,  for  the  prevention  of  a  dis- 
ease peculiar  to  cattle,  called  "blackleg,"  was  shipped  to  plaintiffs, 
and  invoiced  and  charged  by  the  defendant  to  plaintiffs;  and  that 
upon  the  receipt  of  the  blackleg  virus  by  plaintiffs  they  informed 
the  defendant  of  its  receipt,  and  inquired  to  know  of  defendant  why 
anthrax  virus  had  not  been  shipped  them,  and  notified  the  defend- 
ant that  they  were  not  troubled  with  blackleg;  and  if  you  further 
believe  that  defendant  then  represented  to  plaintiffs  that  blackleg 
virus  and  anthrax  virus  were  the  same,  and  that  plaintiffs,  relying 
upon  said  assurance  and  representations  of  the  defendant,  vac- 
cinated their  mules  and  horses  with  said  blackleg  virus;  and  if 
you  further  believe  from  the  evidence  that  anthrax  virus  and 
blackleg  virus  are  not  the  same,  but  different  poisons,  and  that 
blackleg  virus  is  dangerous  to  the  life  of  horses  or  mules,  and 
should  be  used  only  in  vaccinating  cattle;  and  if  you  further  be- 
lieve from  the  evidence  that,  by  reason  of  plaintiffs'  vaccinating 
their  mules  and  horses  with  said  blackleg  virus,  they  died — then 
defendant   is   liable   to  pay   plaintiffs   the   reasonable   value  of  all 

30  Comegys    v.    American     Lumber  Co.,  36  P.  10S7,  S  Wash.  G61.  y 
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of  said  horses  or  mules  which  died  because  of  such  vaccination, 
and  -you  will  find  for  plaintiffs  for  the  value  of  said  horses  and 

mules,  with  per  cent,  interest  thereon  from  the  date  of 

the  institution  of  this  suit,  although  you  may  also  believe  from 
the  evidence  that  the  said  blackleg  virus  was  labeled,  "For  Cattle 
Only."  37 

§  4685(2).    Delaware 

You  are  instructed  that,  in  order  that  the  plaintiff  may  recover 
in  this  action  he  must  satisfy  you  by  a  preponderance  of  the  evi- 
dence (1)  that  at  the  time  of  the  sale  the  horse  was  warranted  by 
the  defendant  to  be  sound,  and  that  the  plaintiff  relied  upon  such 
warranty ;  (2)  that  there  has  been  a  breach  of  the  warranty,  that 
is,  that  the  horse  was  not  then  sound ;  and  (3)  that  he  has  sus- 
tained dainages  by  reason  of  said  breach.^* 

§  4685(3).     Illinois 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  the  defendant  represented  to  the  plaintiff  that  the  hams  in 
question  were  first-class  hams,  equal  in  quality  to  any  brand  of 
hams  made  in  this  market,  and  that  such  representation  was  made 
by  defendant  with  the  intention  thereby  of  warranting  the  hams 
to  be  of  such  quality,  and  to  induce  the  plaintiff  to  buy  the  same, 
and  that  plaintiff  purchased  said  hams  relying  upon  such  repre- 
sentation as  a  warranty  of  the  qualit}^,  and  that  at  the  time  of 
purchasing  the  hams  they  were  not  of  the  quality  represented,  but 
were  of  a  poor,  inferior,  and  bad  quality,  then  your  verdict  will 
be  for  the  plaintift".^^ 

§  4685(4).     Maryland 

You  are  instructed  that  if  you  find  the  contract  of  sale  between 

the  plaintiff  and  the  defendant  company,  dated  ,  offered  in 

evidence  by  the  plaintiff,  and  that  in  pursuance  of  said  contract  the 
defendant  delivered  to  the  plaintiff  the  truck  mentioned  and  de- 
scribed in  the  plaintiff's  evidence,  and  the  plaintiff  paid  the  defend- 
ant therefor  the  contract  price,  $ ,  and  further  find  that  the 

chassis  of  said  truck  so  delivered  did  not  have  a  maximum  live 

load  capacity  of  pounds  as  guaranteed  in  said  contract  of 

sale,  then  the  plaintiff  is  entitled  to  recover  in  this  suit.*** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  defendant  sold  to  the  plaintiff  the  automobile  men- 
tioned in  tiie  evidence,  and  as  an  inducement  to  the  plaintiff  to 
make  said  purchase  represented  that  the  said  automobile  was  sound 

87  iVlann-Tanker.sly     Dniff     Co.     v.  »"  Thorne  v.  MeVeagh,  75  111.  81. 

CiiciilrH  &  Son,  SS  S.  W.  HT.i,  75  Ark.  ^o  intornational  Motor  Co.  v.   Old- 

590.  Held,  lOU  A.  Oil,  134  Md.  207. 

8H  Loi)(T    V.    Lingo,    97    A.    5^5,    0 
Boyce,  170. 


4941  SALES  §  4685(6) 

and  free  from  defects  in  workmanship  and  material,  and  that  the 
plaintiff,  relying  on  said  representations,  purchased  and  accepted 

the  said  automobile  and  paid  therefor  the  sum  of  $ ,  and  ii 

you  shall  further  find  that  at  the  time  of  said  purchase  said  auto- 
mobile was  not  sound  and  free  from  defects  in  workmanship  and 
material,  but  was  unsound  and  defective  in  workmanship  and  ma- 
terial, then  the  plaintiff  was  entitled  to  recover  the  difference,  if 
any,  between  the  price  so  paid  for  said  automobile  and  the  fair 
value  of  said  automobile  so  delivered  at  the  time  of  sale,  with  in- 
terest, in  your  discretion.**^ 

§  4685(5).    Missouri 

The  court  instructs  the  jury  that  if  they  find  and  believe  from 
the  preponderance  or  greater  weight  of  the  evidence  in  this  case 
that    at    the    time    the    defendants    signed    the    notes    in    question, 

• ,  the  agent  of  the  plaintiff,  told  them  that  the  horse  was  a 

sure  foal  getter  and  that  his  colts  would  be  solid  colors,  that  they 
would  be  either  blacks,  browns,  or  bays,  and  if  you  further  find 
that  these  statements  and  representations  induced  defendants  to 
sign  and  execute  said  notes  and  that  they  would  not  have  signed 
them  but  for  said  representations ;  and  if  you  find  that  said  horse 
was  not  a  sure  foal  getter,  that  he  did  not  get  colts  of  a  solid  color 
as  represented,  and  that  defendants,  when  they  found  out  that  the 
horse  was  not  what  plaintiff  had  represented  him,  offered  to 
return  what  interest  the)^  had  back  to  plaintiff,  then  you  will  find 
the  issues  for  defendants.*^ 

§  4685(6).     North   Dakota 

In  this  connection  you  are  instructed  that  any  positive  statement 
or  affirmation  of  fact,  and  not  of  opinion,  as  to  the  quality  or  con- 
dition of  the  sheep  sold,  made  by  the  seller,  the  defendant  in  this 
case,  in  the  course  of  the  negotiations,  and  naturally  and  fairly 
importing  that  he  intended  to  bind  himself  to  its  truth,  and  which 
was  so  understood  and  relied  upon  by  the  buyer,  the  plaintiff 
herein,  constitutes,  or  would  constitute,  a  warranty.  If  therefore, 
you  find  that  there  was  any  positive  statement  or  affirmation  of 
fact,  and  not  of  mere  opinion,  as  to  the  breeding  of  the  ewes  in 
question  and  as  to  the  time  of  lambing,  and  that  by  reason  of  these 
statements  or  affirmations  the  plaintiff  was  induced  to  buy,  and 
he  relied  upon  such  statements  or  affirmations  as  a  warranty,  and 
such  statements  or  affirmations  were  a  warranty  as  hereinbefore 
explained,  then  if  you  find  that  the  warranty  was  untrue,  and  that 
the  ewes  lambed  before  the  time  stated  or  claimed  to  have  been 
stated  by  the  defendant  and  relied  upon,  or  claimed  to  have  been 

41  White  Automobile  Co.  v.  Dorsey,  ^-  J.  Crouch  &  Sons  v.  Morgan,  IIG 

86  A.  617,  119  Md.  251.  S.  W.  475,  135  Mo.  App.  611. 
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relied  upon,  by  the  plaintiff,  and  that  the  ewes  were  not  bred  as 
stated,  or  claimed  to  have  been  stated,  by  the  defendant  and  relied 
upon,  or  claimed  to  have  been  relied  upon,  by  the  plaintiff,  then 
you  will  determine  any  damages  accruing  to  the  plaintiff  by  rea- 
son of  such  facts  as  may  have  been  proved  by  a  fair  preponderance 
of  the  evidence  in  this  case,  and  award  such  damages  to  the 
plaintiff,  not  in  a  sum,  however,  exceeding  that  in  the  complaint, 
which  is  the  sum  of  $ .*^ 

§  4686.     What  constitutes  express  warranty 
§  4686(1),    Arkansas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant traded  or  sold  a  horse  to  the  plaintiff",  and  warranted  it  to 
be  free  from  disease,  and  sound,  except  shipping  cold,  and  that  if, 
at  the  time  of  said  trade  or  sale,  said  horse  was  suff"ering  with  a 
cough,  and  that  defendant  told  plaintiff  that  said  cough  was  only 
a  shipping  cold,  and  would  pass  off  in  a  few  days,  and  if  at  the 
time  of  said  trade  said  horse  was  suft'ering  with  some  disease  other 
than  shipping  cold,  from  which  it  soon  died,  then  your  verdict  will 
be  for  the  plaintiff.** 
§  4686(2).    Delaware 

Applying  this  law  to  the  present  case,  we  say,  that  if  the  de- 
fendant, at  the  time  of  the  sale  stated  to  the  plaintiff'  as  a  fact  that 
the  horse  in  question  was  all  right  in  every  way,  such  statement 
constituted  a  warranty ;  and  if  the  plaintiff  bought  the  horse  upon 
the  faith  of  such  statement,  and  the  horse  was  at  the  time  unsound, 
he  (the  plaintiff)  would  be  entitled  to  recover  whatever  damages 
the  jury  believe  he  has  sustained  on  account  of  such  unsoundness, 
provided  you  believe  the  unsoundness  was  not  palpable  and  obvi- 
ous.*^ 

You  are  instructed  that  no  particular  words  are  necessary  to 
create  a  warranty.  Every  affirmation  made  by  the  seller,  as  a  fact, 
at  the  time  of  a  sale,  and  as  an  inducement  to  the  sale,  if  relied 
upon  by  the  buyer,  amounts  to  a  warranty.^'' 

The  jury  are  instructed  that  the  mere  expression  of  an  opinion, 
not  amounting  to  an  affirmation,  and  not  showing  an  intention  to 
warrant,  will  not  constitute  a  warrant)^*' 

§  4686(3).     Iowa 

You  are  instructed  that  no  particular  form  of  words  are  neces- 
sary to  constitute  a  "warranty,"  but  any  statement  or  declaration 

13  MfiCiirrly  v.  Aylor,  170  N.  W.  5123,  *'■  I/opor    v.    Linw,    97    A.    GSf),    (j 

■11  X.  I).  1S7.  P.oyco,  170;   Ellison  v.  Simmons.  05  A. 

**  r.owdon  V.  Dennis,  217  S.  W.  79S,  501.  0  I'cnnowill.  200. 

1U  Ark.  012.  4"  ('ollins    v.    Tignc-r,    00    A.   l)7S,   5 

•"•'Lopor    V.    Lingo,    97    A.    585,    0  renuewill,  345. 
r.oyro,  170. 
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by  the  seller  distinctly  representing  or  affirming-  the  condition  or 
quality  of  the  article  or  thing-  sold  at  the  time  of  the  negotiations 
for  the  sale,  which  are  intended,  and  from  which  the  purchaser  at 
the  time  had  reasonable  grounds  to  suppose  and  believe  were  in- 
tended, by  the  seller,  to  effectuate  the  sale,  which  the  purchaser  did, 
in  fact,  so  believe  in  making  the  purchase,  which  were  relied  upon  by 
him,  and  which  were  operative  in  effecting  the  sale  is  a  warranty.  The 
mere  opinion  or  praise  of  the  property  sold  or  an  affirmation  of  its 
soundness  or  quality  when  exposed  for  inspection  or  sale  does  not  of 
itself  constitute  a  warranty,  or,  if  the  purchaser  relied  on  his  judgment, 
and  not  on  the  statements  of  the  seller,  and  was  determined  to  make  the 
purchase  without  such  representations,  in  such  case  there  is  no  war- 
.  ranty.** 

You  are  instructed  that,  where  the  question  is  as  to  whether  cer- 
tain language  used  by  the  seller  of  the  property  was  understood 
between  the  parties  as  constituting  a  warranty  or  guaranty,  the 
seller's  intentions  must  be  drawn  from  the  language  used,  and  all 
the  facts  and  circumstances  given  in  evidence  relating  to  or  bear- 
ing on  that  point.  This  rule  is  applicable  in  this  case  in  deter- 
mining the  intention  of  the  plaintiff  in  the  use  of  the  language  you 
find  he  did  use  at  the  time  of  the  sale  of  this  mare.  If,  in  accordance 
with  the  rule,  you  believe  he  meant  to  invest  the  animal  with  the 
qualities  of  a  good  work  horse,  well  broken,  that  would  constitute 
a  warranty,  but,  if  you  do  not  believe  he  so  intended,  then  there 
is  no  warranty,  and  there  is  no  merit  in  the  defendant's  defense  to 
the  note.'*^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
at  the  time  of  the  sale  a  fair  and  reasonable  construction  to  be 
placed  on  the  language  used  by  the  plaintiff  was  that  he  did  not 
intend  to  warrant  the  mare  as  being  well  broken  and  good  to  work 
any  place,  nor  intended  the  defendant  to  believe  that  she  was  well 
broken  and  would  work  any  place,  and  thus  induce  him  to  buy  the 
animal,  or  if  you  believe  the  mare  was  gentle  and  quiet  and  well 
broken  and  sound  for  an  animal  of  her  age,  or  you  believe  that  the 
plaintiff,  in  what  he  said  at  the  time  of  the  sale,  did  not  intend  to 
represent  the  mare  as  well  broken  and  good  to  work  in  order  to 
effect  a  sale,  then  there  was  no  direct  or  implied  warranty  of  the 
mare  as  a  good,  quiet  worker,  which  has  been  breached,  and  the 
defendant  has  not  sustained  his  defense,  and  your  verdict  should 
be  for  the  plaintiff.^** 

4  8  Ellyson  v.  Peden,  155  N.  W.  249,  so  Ellyson  v.  Peden,  155  N.  W.  249, 

373  Iowa,  217.  173  Iowa,  217. 

4  9  Ellyson  v.  Peden,  155  N.  W.  219, 
173  Iowa,  217. 
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§  4686(4).    Minnesota 

The  jury  are  instructed  that,  to  constitute  a  warranty  it  is  not 
necessary  that  the  word  "warranty"  or  its  precise  equivalent  be 
used,  nor  is  it  necessary  that  it  should  be  in  writing.  It  is  enough 
if  the  seller  definitely  undertakes  that  the  thing  sold  shall  be  of 
a  certain  kind  or  a  certain  quality,  and  any  positive  statement  of 

fact  and  not  of  opinion  that  this  was wheat,  made  by 

to  ,  in  the  course  of  the  conversation  leading  to  the  sale, 

which  would  show  that  he  or  the  company  intended  to  bind  them- 
selves by  his  statements,  and  which  was  understood  and  relied  upon 
by  the  buyer,  constitutes  a  warranty .^^ 

You  are  instructed  that  if,  from  the  evidence,  you  find  that  certain 
words  were  spoken  under  such  circumstances  by  ,  repre- 
senting the  defendant  company,  that  you  are  satisfied  that  they 
were  intended  and  were  understood  to  be  that  the  milling  company 

undertook  and  contracted  that  this  seed  wheat  was wheat, 

and  not  another  kind,  and  that  plaintiff  had  the  right  to  understand 
that  this  cpmpany  intended  to  be  bound  by  it  as  part  of  the  contract 
of  sale,  and  that  plaintiff  believed  and  relied  upon  such  statements 
in  making  the  purchase,  then  you  may  find  that  there  was  a  war- 
ranty that  this  was  wheat.     If  you  believe,  however,  from 

all  of  the  testimony  that  what  was  said  by  the  parties  there  was  not 
intended  or  taken  as  a  warranty  but  as  an  expression  of  opinion  or 
so-called  trade  talk,  or  that  plaintiff  bought  the  grain  without  rely- 
ing on  what  was  said  or  on  his  own  inspection  and  judgment,  then 
you  must  find  that  the  company  is  not  liable.^^ 

§  4686(5).    North  Dakota 

You  are  instructed  that  a  warranty  is  defined  by  our  Code  as 
follows :  "A  warranty  is  an  engagement  by  which  a  seller  assures 
to  a  buyer  the  existence  of  some  fact  affecting  the  transaction, 
whether  past,  present  or  future."  A  mere  contract  of  sale  or  agree- 
ment to  sell  in  this  case  would  not  imply  a  warranty  such  as  is  set 
out  in  the  complaint  herein  and  claimed  by  the  plaintiff.*** 

You  are  instructed  that,  to  constitute  a  warranty,  there  must  be 
something  more  than  a  mere  opinion,  and  something  more  than  a 
mere  praise  of  the  goods  sold.  There  must  be  some  positive  state- 
ment or  affirmation  of  the  party  whom  it  is  claimed  'gave  the  war- 
ranty as  to  some  quality  or  condition  which  goes  to  make  up  the 
value,  use,  and  desirability  of  the  property  purchased  for  the  pur- 
pose for  which  it  is  purchased,  and  such  statement  or  affirmation 
must  have  been  accepted  as  true  by  the  party  claiming  damages, 

61  Johnson  v.  Foley  Milling  &  Ele-  o*  McCurdy  v.  Aylor,  170  N.  W.  523^ 

vator  Co.,  179  N.  W.  4S.S.  41  N.  D,  187. 

r-z  .Tolinson  v.  Foley  Milling  &  Elo- 
vutor  Co.,  170  N.  W.  488. 
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and  he  must  have  relied  thereon,  and  a  breach  of  said  conditions 
must  be  proven  and  damages  consequent  upon  such  breach  before 
the  plaintiff  can  recover,*^^ 

§  4686(6).    Oklahoma 

The  court  instructs  the  jury  that  no  particular  words  or  form 
of  expression  is  necessary  to  create  a  warranty,  nor  need  the 
word  "warranty"  be  used.  If  the  representation  is  positive  and  re- 
lates to  a  matter  of  fact,  and  not  to  an  expression  of  an  opinion, 
and  the  other  party  receives  the  statement  as  true,  and  relies  and 
acts  on  it  in  making  a  trade,  such  representation  will  constitute 
a  "warranty."^® 

You  are  instructed  that  to  constitute  a  warranty  or  guaranty  it 
is  not  necessary  that  the  word  "warranty"  or  "guaranty,"  or  any 
particular  word  or  form  of  words,  should  be  used,  but  any  repre- 
sentation of  the  quality  or  condition  of  the  article,  so  made  by  the 
dealer  to  the  purchaser  for  the  purpose  of  assuring  an  intending 
purchaser  of  such  condition  or  quality  as  a  fact,  and  thereby  to 
induce  him  to  make  a  purchase,  will  be  an  express  warranty,  if  ac- 
cepted and  relied  upon  by  the  purchaser.^' 

The  court  further  instructs  the  jury  that  to  constitute  a  warranty 
no  particular  wor4s  are  necessary ;  nor  need  the  word  "warrant" 
be  used.  Any  distinct  representation  or  affirmation  of  the  condi- 
tion or  quality  of  the  thing  sold, -made  by  the  seller  at  the  time  of 
the  negotiation  for  the  sale,  which  the  seller  intended,  and  which 
the  buyer  at  the  time  had  reasonable  grounds  to  suppose  and  be- 
lieve were  intended  by  the  seller,  to  effect  the  sale,  and  which  the 
purchaser  in  fact  did  believe  and  rely  upon  and  on  the  truth 
thereof,  and  which  were  operative  in  effecting  the  sale,  is  a  war- 
ranty. It  is  not  necessary  to  show  that  the  seller  at  the  time  intend- 
ed to  cheat  or  deceive  the  purchaser  in  the  sale;  nor  is  the  plaintiff 
required  to  show  that  the  seller  at  the  time  knew  the  representa- 
tions to  be  false ;  but  he  has  a  right  to  rely  upon  the  representation 
or  affirmation  so  made.  The  mere  praise  of  the  property  sold,  or  a 
bare  affirmation  of  its  soundness,  at  the  time  when  it  was  exposed 
for  the  purpose  of  inspection,  does  not,  of  itself,  constitute  a  war- 
ranty;  or,  if  the  purchaser  had  determined  to  purchase  without  the 
representation,  and  formed  his  own  opinion  and  relied  upon  his  own 
judgment,  and  did  not  rely  upon  the  representations  or  affirmations, 
if  any  were  made,  then  there  is  no  warranty.^* 

6  5  McCurdy  v.  Aylor,  170  N.  W.  523,  st  Frey    v.    Failes,    132   P.   342,   37 

41  N.  D.  1S7.  Old.   297. 

5  6  St.  Louis  Cordage  Mills  v.  West-  ss  Hagerman  v.  Thatch,  127  P.  254, 

ern    Supply  Co.,  154  P.  64G,  54  Okl.  34  Okl.  772. 
757. 
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§  4686(7).    Virginia 

The  court  instructs  the  jury  that  no  special  form  of  words  is 
necessary  to  create  a  warranty.  Any  affirmation  of  quality  by  the 
seller  at  the  time  of  the  sale,  intended  as  an  assurance  of  fact  and 
relied  on  by  the  buyer  constitutes  a  warranty.**^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiffs,  at  the  time  they  sold  the  ma- 
chinery, apparatus,  and  equipment  in  the  declaration  mentioned  to 
the.  defendants,  distinctly  affirmed  that  said  machinery,  apparatus, 
and  equipment  were  modern,  up-to-date,  in  strictly  first-class  work- 
ing condition,  and  would  do  satisfactory  work,  and  that  they,  the 
said  plaintiffs,  would  make  the  same  do  satisfactory  work,  and  that 
this  affirmation  was  intended  by  the  plaintiffs  as  an  assurance  to 
the  defendants  of  the  truth  of  the  facts  affirmed,  and  as  an  induce- 
ment to  them  to  make  the  purchase,  and  further  believe  that  said 
affirmation  was  received  and  relied  on  and  acted  upon  by  the  de- 
fendants, then  such  affirmation  constituted  in  law  an  express  war- 
ranty for  the  breach  of  which  the  plaintiff's  are  liable  in  damages 
to  the  defendants.^" 

The  court  instructs  the  jury  that  to  constitute  a  warranty  no 
particular  form  of  expression  is  required ;  an  apparent  intention  to 
warrant  is  sufficient.  It  is  enough  if  the  words  used  import  an 
engagement  on  the  part  of  the  vendor  that  the  article  is  what  he 
represents  it  to  be.  Any  distinct  affirmation  of  quality  made  by  the 
vendor  at  the  time  of  the  sale,  or  during  the  negotiations  that  led 
up  to  the  sale,  not  as  an  expression  of  opinion  or  belief,  but  as  an 
assurance  to  the  purchaser  of  the  truth  of  the  fact  affirmed,  and  an 
inducement  to  him  to  make  the  purchase,  is,  if  accordingly  received, 
and  relied  on,  and  acted  upon  by  the  purchaser,  an  express  war- 
ranty.^* 

§  4687.     Same — Necessity  of  showing  reliance  by  purchaser  on  rep- 
resentations of  seller 
§  4687(1).    Delaware 

Vou  are  instructed  that  it  is  a  general  rule  of  law  that  if  the  buyer 
relies   on   his   own   judgment   and   observation,   and   deals   on   the 
strength  and  basis  of  his  own  opinion,  there  is  no  warranty .*•' 
§  4687(2).     Virginia 

The  comt  instructs  the  jury  that,  if  they  shall  find  from  the  evi- 
dence that  the  agent  of  the  plaintiffs,  in  making  sale  of  the  fertiliz- 
ers sued  for  in  this  case,  rei)rcsented  the  same  to  be  as  good  a 

00  Ney  V.  Wrcnn,  84  S.  E.  1,  117  Va.  oi  .Tacolis  v.  Wjirtlicii.  SO  S.  E   113 

85.  115  Va.  571. 

flo  Ney  V.  Wrenn,  84  S.  E.  1,  117  Va.  «2  I^opor    v.    Lingo,    97    A.    5S.">,    6 

85.  Boyce,  170. 
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fertilizer,  and  as  well  adaj^ted  to  raising  potatoes,  beans,  cabbage, 
and  other  vegetables,  as  any  other  in  the  market  of  like  price,  and 
also  represented  that  the  said  fertilizer  was  as  good  a  potato  spe- 
cial as  any  other  in  the  market,  as  is  set  out  in  the  defendant's  first 
special  plea,  and  was  authorized  so  to  do  by  the  said  plaintiffs, 
such  representations  will  not  amount  in  themselves  to  a  warranty, 
unless  they  shall  further  find  that  the  said  representations,  when 
so  made  by  the  plaintiffs'  agent,  were  intended  by  him  to  cause  the 
sale,  and,  furthermore,  that  the  said  defendant  understood  the  said 
representations  to  be  a  warranty  of  said  fertilizers,  and  was  in- 
duced thereby  at  the  time  to  become  the  purchaser  thereof.^^ 

§  4688.     Implied  warranty  of  fitness — Goods  sold  for  particular 

purpose 
§  4688(1).    United  States 

It  is  admitted,  gentlemen,  that  before  the  contract  was  entered 
into  Mr.  C,  acting  for  the  plaintiff  company,  knew  that  the  defend- 
ant, in  contracting  for  these  potatoes,  intended  to  use  them  for 
the  making  of  potato  flour ;  so  you  will  assume  that  to  be  true. 
If  he  knew  that,  and  defendant  did  not  know  the  process  employed 
in  producing  the  samples,  the  plaintiff,  through  Mr.  C,  impliedly 
agreed  that  the  potatoes  would  not  be  processed  in  such  a  manner 
as  to  render  them  unwholesome  or  deleterious  when  used  in  the 
intended  manner  for  human  food.  It  is  admitted  that  the  sulphur 
process  was  employed,  and  that  as  a  result  the  chips  contain  a  small 
percentage  of  sulphur  dioxide  or  sulphite — not  sulphate,  but  sul- 
phite. The  amount  naturally  varies  more  or  less  in  the  different 
samples  analyzed,  but  there  seems  to  be  little  controversy  as  to 
the  general  range  of  percentages. 

With  regard  to  this,  plaintiff  contends  that  the  process  employed 
is  in  common  use,  and  is  generally  recognized  as  legitimate  and 
proper,  and  that  in  the  process  of  making  bread  the  sulphite  is 
wholly  expelled  or  turned  into  sulphate,  which  is  entirely  harmless, 
and  that,  even  if  carried  forward  and  contained  in  the  bread  after 
it  was  baked  without  diminution,  the  percentage  is  so  small  that, 
when  the  highest  practical  amount  of  potato  flour  is  mixed  with 
the  necessary  amount  of  wheat  flour,  the  quantity  of  the  sulphite 
that  a  person  using  such  bread  would  consume  in  a  day  is  so 
small  as  to  be  negligible,  and  could  not  possibly  produce  harmful 
results.  The  contrary  position  is  maintained  by  the  defendant,  and 
the  issue  is  for  you  to  determine.  If,  under  the  instructions  I  am 
giving  you,  the  plaintiff  did  impliedly  warrant  that  it  would  not  so 
process  the  potatoes  as  to  make  them  unwholesome  or  harmful — 

63  Eeese  v.  Cates,  2G  S.  E.  865,  94  Va.  32i: 
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that  is,  would  not  add  to  them  any  elements  which  might,  when  the 
flour  was  used  for  the  making  of  bread,  be  harmful  or  injurious  to 
the  consumer — and  you  find,  further,  that  the  product  which  de- 
fendant declined  to  receive  would  under  some  circumstances  be 
harmful,  when  used  for  such  purpose,  or  unwholesome,  because 
of  such  sulphur  ingredient,  then  you  should  find  that  defendant 
was  not  bound  to  accept  or  pay  for  such  products.  To  a  large  ex- 
tent the  same  consideration  applies  to  the  issue  touching  the  sani- 
tary conditions  obtaining  in  the  plaintiff's  plant  while  the  process 
and  processing  and  the  handling  were  going  on.  If,  as  the  plead- 
ings admit,  plaintiff  knew  that  the  defendant  was  to  use  the  chips 
for  flour-making  purposes,  it  impliedly  warranted  and  promised 
that  the  potatoes  would  be  processed  under  such  sanitary  condi- 
tions as  would  not  render  the  product  unwholesome  as  an  in- 
gredient of  food,  that  nothing  would  be  added  to  or  done  with  the 
potatoes  which  would  under  the  circumstances  of  possible,  practica- 
ble use  in  making  bread,  make  the  bread  harmful,  and  that  it 
would  not  use  rotten  or  filthy  potatoes ;  and  if  this  implied  agree- 
ment was  not  kept  by  plaintiff,  it  could  not  require  the  defendant 
to  take  the  product.  There  is  considerable  conflicting  testimony 
upon  the  point,  and  the  question  is  submitted  to  you.®^ 

§  4688(2).     Arkansas 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  soda  fountain  was  not  a  definite  and  known  article  of  sale 
on  the  market,  but  a  special  manufacture  by  plaintiff  for  use  as  a 
soda  fountain,  and  represented  by  plaintiff  as  suitable  and  service- 
able as  such,  and  was  sold  to  defendant  for  use  and  service  as  such, 
and  represented  by  plaintiff  as  a  suitable  article  for  dispensing  soda 
water,  and,  if  they  further  find  from  the  evidence  that  the  soda 
fountain  is  not  a  usable  and  serviceable  article  to  defendant  for 
dispensing  soda  water  and  for  the  purpose  for  which  it  was  pur- 
chased, when  properly  operated,  defendant  would  be  entitled  to 
recover  on  his  counterclaim.^'* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
soda  fountain  purchased  by  defendant  from  plaintiff  was  a  definite- 
ly known  article  of  sale  on  the  market,  and  defendant  purchased 
same  as  such,  and  same  was  delivered  to  him  and  installed  in  his 
store  in  accordance  with  the  terms  of  the  contract,  then  defendant 
would  not  be  entitled  to  recover  on  his  counterclaim,  even  though 
the  jury  may  find  that  the  soda  fountain  was  not  a  serviceable  arti- 

o<  Lewiston   Milling  Co.   v.  Cardiff  «•"•  W(>sU'ni  Cabinet  &  Fixture  Mfg. 
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cle  or  did  not  meet  the  requirements  for  which  defendant  purchased 

it.«« 

§  4688(3).    Georgia 

I  charge  you  that  when  a  known,  described,  and  definite  article  is 
ordered  of  a  manufacturer,  although  it  is  stated  by  the  purchaser 
that  it  is  required  for  a  particular  purpose,  yet  if  the  known,  de- 
scribed and  definite  thing  that  is  of  the  kind  and  quality  called  for 
or  ordered  be  actually  supplied,  there  is  no  warranty  that  it  shall 
answer  the  particular  purpose  intended  by  the  buyer.  In  other 
words,  if  it  should  appear  that  the  defendant  knew  the  "Economy  jar," 
and  knew  its  purposes  and  offices,  and  gave  an  order  for  it,  al- 
though he  may  have  stated  that  he  wanted  to  use  it  for  some  foreign 
use,  why,  if  the  plaintiff  shipped  to  him  the  jar  that  he  ordered, 
with  that  knowledge  on  his  part,  he  would  not  get  the  benefit  of 
any  warranty  that  it  would  do  anything  else  beyond  what  it  was 
ordinarily  intended  for.^' 

§  4689.     Same — Lack  of  opportunity  of  buyer  to  inspect  goods  be- 
fore shipment 
§  4689(1).    Arkansas 

You  are  instructed  that,  if  you  find  that  the  car  of  bananas  for 

which  this  suit  is  brought  was  shipped  f.  o.  b. ,  and  that  the 

defendants  had  no  opportunity  to  examine  or  inspect  the  same 
before  shipment,  and  that  plaintiffs  knew  that  defendants  were 
wholesale  fruit  dealers  and  ordered  the  fruit  for  resale  in  their 
business  here,  then  the  court  tells  you  that  plaintiffs  were  obliged 
under  this  order  to  load  and  ship  such  fruit  and  in  such  a  con- 
dition as  would  stand  the  trip  to  — ■■ by  the  route  over  which 

shipment  was  made,  and  arrive  here  in  such  condition  as  to  be  fit 
for  resale  by  the  defendant  as  originally  contemplated  in  the  order, 
and,  if  plaintiffs  failed  to  load  and  ship  such  fruit  as  would  stand 
the  trip  and  arrive  in  merchantable  condition,  they  cannot  recover, 
and  you  must  find  for  the  defendant.^^ 

§  4689(2).    Michigan 

You  are  instructed  that  the  sale  of  hams  or  bacon,  which  is  the 
curing  of  pork  in  a  particular  manner,  involves  the  same  principles 
of  law  which  are  applicable  to  manufactured  articles,  involving 
knowledge,  skill,  and  fitness  on  the  part  of  the  manufacturer,  who 
is  also  the  seller,  where  he  manufactures  and  sells  his  own  goods; 

66  Western  Cabinet  &  Fixture  Mfg.  describe  tbe  jars,  nor  set  forth  tbeir 

Ck).  V.  Davis,  181  S.  W.  273,  121  Ark.  quality,  and  tbe  defendant  knew  noth- 

370.  ing  of  tlie  quality  of  "Economy  jars." 

6  7  Kerr  Glass  Mfg.  Co.  v.  Americus  cs  Soutbei-n  Produce  Co.  v.  S.  Oteri 

Grocery  Co.,  79  S.  E.  381,  13  Ga.  App.  &  Co.,  126  S.  W.  1065,  94  Ark.  318. 
512.    In  tbis  case  tbe  contract  did  not 


§    4690  INSTRUCTIONS   TO   JURIES  4950 

and  a  purchaser  who  makes  a  contract  or  gives  an  order  for  articles 
manufactured  by  the  vendor  is  entitled,  when  he  relies  upon  the 
vendor's  and  not  his  own  judgment,  and  has  no  opportunity  of  in- 
spection or  examination,  to  receive  an  article  of  the  kind  ordered, 
both  with  respect  to  quantity  and  quality ;  and  if  he  has  paid  for  them 
before  delivery  to  him,  and  before  he  has  had  an  opportunity  to  inspect 
and  examine  them  to  determine  their  quality,  and  he  afterwards  dis- 
covers that  they  are  not  of  the  quality  or  kind  ordered,  or  merchant- 
able, he  may  recover  back  the  amount  paid,  if  they  are  wholly 
worthless;  and,  if  not  wholly  worthless,  he  can  recover  the  differ- 
ence between  their  actual  value  and  the  price  paid.  I  will  therefore 
instruct  you  in  this  case  that  if  you  find  from  the  evidence  that, 
when  the  plaintifif  ordered  the  hams,  the  defendant  was  a  manu- 
facturer of  the  same ;  that  they  were  of  his  finish ;  that  he  also 
knew  the  purpose  or  particular  use  for  which  the  plaintiff  bought 
them,  and  that  the  vendee  would  not  buy  an  inferior  or  nonmer- 
chantable  article  of  that  kind ;  and  if  you  find  the  hams  furnished 
were  not  bought  upon  the  judgment  of  the  vendee,  the  plaintiff, 
but  in  reliance  upon  the  judgment  of  the  vendor  to  furnish  a  mer- 
chantable article ;  and  if  you  find  it  to  be  true  that  the  hams  so  de- 
livered were  at  the  time  they  were  delivered  unmerchantable,  and 
that  the  plaintiff  paid  for  them,  and  that  he  had  no  reasonable  op- 
portunity to  inspect  or  discover  the  defects  before  paying  for  them 
— he  would  be  entitled  to  recover  the  dift'erence  in  value  between 
the  price  paid  and  the  market  value  of  the  article  at  the  time  the}' 
were  received,  if  you  find  that  the  hams  had  any  value.*^® 

§  4690.     Sale  by  sample 
§  4690(1).    United  States 

The  jury  are  instructed  that  the  plaintiff  further  says  that,  when 
he  visited  the  barns,  he  found  the  tobacco  in  three  barns  so  much 
crowded  and  in  such  dry  condition  that  he  could  not  make  an  ex- 
amination without  serious  injury  to  the  commodity,  and  that  he  care- 
fully inspected  the  tobacco  on  the  lower  tiers  of  the  bams,  and  was  as- 
sured by  the  agent  that  it  fairly  represented  the  quality  of  the 
whole  crop,  and  trusting  to  such  assurances  he  made  no  request 
for  further  examination.  Under  these  circumstances,  the  plaintiff" 
insists  that  the  subsequent  sale  may  be  regarded  as  a  sale  by  sam- 
])lc,  and  that  the  law  im])lies  a  warranty  as  to  the  quality  of  the 
entire  crop.  A  sale  by  sami)le  is  where  a  small  quantity  of  any 
commodity  is  exhibited  by  the  vendor  as  a  fair  specimen  of  a 
larger  quantity,  called  the  bulk,  which  is  not  present,  and  there 
is  no  opportunity  for  a  personal  examhiation.  To  constitute  such 
sale,  it  must  ajipear  that  the  parties  contracted  solely  with  rcfer- 

tiiJ  C(»iias  V.  Anylo-Aini'iican  rrovi.sion  Co.,   11   X.  W.  OUO,  73  Mit:li.  541. 
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ence  to  the  sample,  and  mutually  understood  that  they  were  so 
dealing  in  regard  to  the  quality  of  the  bulk.  Such  sales  are  com- 
monly made  when  it  is  not  convenient  for  the  purchaser  to  see 
the  bulk  of  the  commodity,  and  one  of  the  main  reasons  why  the 
law  implies  a  w^arranty  is  because  there  is  not  an  opportunity  for 
a  personal  examination  of  the  article  which  the  sample  is  shown 
to  represent.  It  is  conceded  that,  when  the  plaintiff  proposed  to 
purchase,  the  defendant  offered  him  the  means  of  reaching  the 
barns,  which  were  three  miles  distant,  and  told  him  that  the  agent 
would  give  him  information  and  facilities  for  personal  examina- 
tion. A  thorough  examination  was  not  made  on  account  of  the 
condition  of  the  tobacco  in  the  barns,  as  stated  by  the  plaintiff  in 
his  testimony.  At  that  time  the  tobacco  was  the  property  of  the 
defendant,  and  any  injur}'-  produced  would  have  been  his  loss, 
and  he  made  no  objection  to  a  full  examination,  and  furnished  fa- 
cilities for  such  purpose.  It  is  well  established  as  a  general  prin- 
ciple that,  on  the  sale  or  exchange  of  goods,  a  warranty  .as  to  the 
quality  is  not  implied  in  law.  There  are  some  exceptions  to  this 
general  rule,  but  it  is  unnecessary  for  me  to  refer  to  them,  as  the 
evidence  does  not  bring  this  case  within  any  of  such  exceptions.  In 
most  sales  the  law  wisely  and  justly  presumes  that  a  purchaser 
will  take  care  of  his  own  interests,  and  that,  when  he  distrusts  his 
own  shrewdness  and  judgment,  he  will  protect  himself  from  im- 
position by  requiring  an  express  warranty.  In  all  cases  where  he 
has  an  opportunity  of  inspecting  the  goods,  and  fails  to  do  so,  he 
cannot  properly  complain  if  the  goods  do  not  come  up  to  his 
own  expectations,  and  the  representations  of  the  vendor.  If  an 
opportunity  is  afforded  by  the  vendor,  and  an  inspection  is  prac- 
ticable, it  must  be  made  by  the  purchaser,  no  matter  how  disagree- 
able and  inconvenient  it  may  be.  It  is  well  known  that,  in  the 
course  of  trade,  vendors  will  speak  in  terms  of  high  commendation 
of  the  commodities  which  they  offer  for  sale.  Such  "dealing  talk" 
is  not  regarded  in  law  as  fraudulent,  unless  accompanied  with  some 
artifice  to  deceive  the  purchaser  and  throw  him  off  of  his  guard, 
or  some  concealment  of  intrinsic  defects  not  easily  discoverable  by 
reasonable  care  and  diligence.  If  a  purchaser  has  an  opportunity 
of  seeing  and  examnning  for  himself,  he  should  rely  upon  his  own 
judgment,  and  accept  the  consequences  of  mistake;  or  he  should 
protect  himself  by  express  warranty."® 

§  4699(2).     Alabama 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  defendant  furnished  the  plaintiff  with  a  sample  of  the 
oats  wdiich  he  was  to  deliver,  and  that  the  contract  between  them 

10  Eeynolds  v.  Palmer  (C.  C.  N.  C.)  21  F.  433. 
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was  that  the  oats  to  be  delivered  were  to  be  of  the  same  character 
and  quality  as  such  sample,  and  that  plaintiff  took  such  sample 
home  with  him,  and,  when  the  oats  were  delivered  to  him,  com- 
pared them  with  the  sample,  and  found  and  accepted  them  as  the 
same  character  and  quality  of  oats,  then  the  plaintiff  cannot  re- 
cover in  this  action,  and  the  burden  of  showing  that  the  oats  de- 
livered were  not  of  the  same  character  and  quality  is  on  the  plain- 
tiff.'i 

§  4690(3).    Kentucky 

The  court  instructs  you  that  unless  you  shall  believe  from  the 
evidence  that  said  oats  were  choice  mill  oats,  or  if  you  shall  be- 
lieve from  the  evidence  that  the  oats  mentioned  to  you  in  the  evi- 
dence were  sold  by  plaintiff  to  defendant  by  sample,  sent  or  ex- 
hibited by  plaintiff  to  defendant,  and  that  said  oats  were  not  up 
to  or  equal  to  said  sample,  and  by  reason  thereof  were  inferior  in 
quality  and  less  in  value  to  oats  corresponding  to  said  sample,  then 
and  in  either  of  these  events,  and  if  you  shall  so  believe,  the  law 
is  for  the  defendant,  and  you  will  so  find.'^ 

§  4691.     Scope  of  warranty  and  fulfillment  or  breach  thereof 
§  4691(1).     United  States 

It  is  for  you  to  say,  gentlemen,  whether  or  not  the  processing  was 
carried  on  under  reasonably  sanitary  conditions,  and  that  due  care 
was  used  to  avoid  using  rotten  or  filthy  potatoes,  or  permitting 
filth  to  get  into  the  finished  product,  and  for  you  to  say,  as  I  have 
already  suggested,  whether  or  not  the  sulphuring  process  was  harm- 
ful, or  might  be  harmful,  under  the  conditions  in  which  it  was  to 
be  used.  In  passing  upon  this  last  question,  you  may  consider  the 
scientific  or  expert  testimony  upon  the  subject,  and  further  the 
fact,  if  it  be  a  fact,  that  the  sulphur  method  is  in  common  use,  and 
that  the  government  inspectors  passed  and  permit  the  shipment  of 
products  so  produced.  I  say,  if  the  evidence  shows  that  such  are 
the  facts,  you  may  consider  them  as  bearing  upon  the  general 
question  as  to  whether  or  not  the  sulphur  process  produces  a 
product  which  may  be  harmful,  and  all  other  facts  and  circum- 
stances in  evidence,  and,  viewed  in  the  light  of  your  own  observa- 
tion and  common  sense,  in  the  practical  aft'airS  of  life.''* 

§  4691(2).    Alabama 

The  jury  are  instructed  that  if  ihcy  believe,  from  the  evidence, 
that  there  is  a  kind  of  oats  known  to  commerce  as  the  "rust-proof 
oats,"  and  tliat  the  plaintiff  inquired  for,  and  the  defendant  agreed 

Ti  Oacliet  V.  Wfirron,  72  Ala.  2HH.  73  Lewiston   Millin;?  Co.   v.   Cardiff 

7  2  llawkiiiH  V.  E.  L.  Welch  Co.,  l."-'5      (C.  C.  A.  Idalio)  2UG  F.  753. 
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to  sell  him,  such  oats,  and  that  the  oats  delivered  to  plaintiff  were 
the  oats  so  known  and  designated,  then  the  plaintiff  is  not  entitled 
to  recover,  even  if  the  jury  should  believe  that  the  oats  rusted,  and 
that  thereby  plaintiff's  crop  was  a  failure.'* 
§  4691(3).    Delaware 

You  are  instructed  that  any  disease  or  infirmity  of  the  mare, 
not  visible  and  palpable  at  the  time  of  the  sale,  which  impaired  her 
value  or  usefulness,  would  render  her  as  not  sound,  and,  whether 
known  to  the  plaintiff  or  not,  would  constitute  a  breach  of  the  al- 
leged warranty.  If  you  are  satisfied  from  the  evidence  that  the 
mare  was,  at  the  time  of  the  sale,  warranted  to  be  sound  and  that 
at  that  time  she  was  not  sound,  whether  the  plaintiff  knew  it  or 
not,  he  would  be  bound  by  the  warranty,  and  the  defendant  would 
be  entitled  to  a  reduction  in  the  note  sued  upon  to  the  amount  of 
his  damages  sustained  by  reason  thereof.'^ 

§  4691(4).    Indiana 

You  are  instructed  that,  if  you  find  that  the  plaintiff  warranted 
the  metal  shingles  in  controversy,  as  alleged,  either  by  express  or 
implied  warranty,  such  warranty  will  be  deemed  to  have  applied 
to  and  had  reference  to  the  pitch  and  angle  of  the  roof  for  which 
said  shingles  were  purchased  and  used,  if  you  find  that  the  agent 
of  the  plaintiff,  who  obtained  the  order  for  said  metal  shingles, 
was  informed  by  the  defendant  of  such  pitch  and  angle  of  roof, 
and  said  metal  shingles  were  to  be  used  on  said  roof.'® 

§  4691(5).     Iowa 

You  are  instructed  that,  if  it  appears  from  the  great  weight  of 
the  evidence  that  the  plaintiff  constructed  the  apparatus  in  ques- 
tion in  a  good,  workmanlike  manner,  and  that,  by  the  tests  made 
of  said  apparatus  by  plaintiff*  and  defendant,  the  same  complied 
with  all  the  terms  of  plaintiff's  guaranty,  to  wit  (enumerating  the 
guaranties  in  the  contract),  then  and  in  that  event  the  plaintiff'  will 
be  entitled  to  recover  the  contract  price." 

You  will  notice,  by  the  terms  of  the  contract  in  controversy, 
that  the  heating  apparatus  was  guarantied  to  maintain  a  run  of 
hours  without  attention,  and,  further,  that  the  heating  ap- 
paratus in  controversy  was  guarantied  to  have  sufficient  capacity 
to  heat  the  rooms  in  which  radiation  was  furnished,  to  70  degrees 
in  the  coldest  weather.  Under  these  provisions  of  the  contract  you 
are  instructed  that  it  was  the  duty  of  the  defendants  to  provide  a 
heating  apparatus  that  would  be  sufficient  to  maintain  a  degree 

74  Cachet  v.  Warren,  72  Ala.  2S8.  ^7  Smith     v.     Independent     School 

7  5  Ellison  V.  Simmons,  65  A.  591,  6      Dist.  of  CouncU  Bluffs,  S3  N.  W.  SIO, 

Pennewill,  200.  112  Iowa,  35. 

7  6  Edwards  Mfg.  Co.  v.  Stoops,  102 

2^.  E.  9S0,  54   Ind.  App.  361. 
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of  temperature,  after  having  been  properly  adjusted  and  fired,  for 

hours  without  attention,  and  to  a  sufficient  degree  in  the 

coldest  weather  to  protect  plaintiffs'  plants  from  freezing,  and  to 
give  them  the  requisite  temperature  for  growing,  not  exceeding, 
however, degrees.'* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendants,  at  and  prior  to  the  making  of  said  contract,  were 
informed  of  or  knew  of  the  use  to  which  plaintiffs^  would  apply 
the  buildings  in  which  the  heating  apparatus  was  placed,  and  which 
it  was  designed  to  warm,  and  that  the  defendants  failed  and  neg- 
lected to  so  construct  or  prepare  said  heating  apparatus  that  it 
would  maintain  a  continuous  run  for  hours  without  at- 
tention, and  that  plaintiffs  were  unable  to  heat  said  greenhouses 
to degrees  in  the  coldest  weather,  or  heat  them  to  a  suffi- 
cient extent  to  grow  and  protect  plants  therein,  and  that  the  plain- 
tiffs used  reasonable  care  and  diligence  in  protecting  their  building 
and  greenhouses,  and  in  providing  heat  for  the  same,  and  took  all 
reasonable  care  to  prevent  undue  waste  of  heat,  and  complied  with 
the  instructions  of  the  defendants  with  regard  to  the  running  of 
said  heating  apparatus,  and  that  plaintiffs  performed  all  their  part 
of  said  contract  by  them  to  be  performed,  and  the  performance  of 
which  was  not  waived  by  the  defendants,  and  that  by  reason  of 
the  defect  in  the  heating  apparatus  in  controversy,  or  in  the  loca- 
tion and  placing  of  it,  the  temperature  got  so  much  less  in  the 
plaintiffs'  greenhouses  that  their  growing  plants  were  injured  or 
destroyed,  then  and  in  that  event  you  will  allow  the  plaintiffs  the 
fair  market  value  of  said  plants  so  destroyed,  and  the  injur}^  done 
to  those  not  destroyed.'® 
§  4691(6).    Kentucky 

The  court  instructs  the  jury  that  it  is  admitted  by  the  pleadings 
and  is  the  undisputed  evidence  that  plaintiff  and  defendant  en- 
tered into  a  contract  for  the  sale  of  the  automobile  mentioned  to 
you  in  the  evidence,  and  the  court  now  instructs  you  that  if  you 
shall  believe  from  the  evidence  that  under  said  contract  the  de- 
fendant agreed  that  the  chassis,  or  running  gear,  of  said  automo- 
bile should  be  a  new  running  gear,  and  shall  further  be- 
lieve from  the  evidence  that  said  chassis,  or  running  gear,  was 

not  a  new running  gear,  then  the  law  in  this  case  is  for  the 

plaintiff  and  you  will  so  find,  but  unless  you  shall  so  believe  from 
the  evidence  then  the  law  is  for  the  defendant  and  you  will  so  find.*" 

The  jury  arc  instructed  that,  if  you  believe  from  the  evidence 

7 (i  Kramer    v.    Mcssiior,    09    N.    W.  8o  ]{i<ri(.sli(  if^'cr    v.    Kullcijoliu,    L'Oi 

1142,  101  Tdwa,  8ft.  S.  W.   Jl'j,  ISO  Ky.  loO. 

TO  Kr.'imw    ^'.    Messiier,    CO   2s.    W. 
1142,  101   Iowa,  88. 
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in  this  case  t?iat  the  iron  front,  or  some  part  thereof,  furnished  by 
the  defendant  to  the  plaintiff  under  the  contract  between  the  plain- 
tiff and  the  defendant,  was  defective  or  that  the  material  or  some 
part  thereof  in  said  front  was  defective,  and  that  by  reason  of 
either  being  defective  the  plaintiff's  building  was  caused  to  fall 
down,  then  the  law  is  for  the  plaintiff,  and  you  will  find  for  it  such 
sum  in  damages  as  you  may  believe  from  the  evidence  it  sus- 
tained by  reason  of  the  falling  down  of  said  building,  not  exceed- 
ing, however,  the  sum  claimed  in  the  petition,  to  wit,  $ .^^ 

§  4691(7).     Maryland 

The  jury  are  instructed  that  if  they  should  find  that,  as  an  in- 
ducement to  the  purchase,  the  plaintiff  represented  that  the  barge 
was  all  right,  and  was  in  condition  for  service  at  once,  and  that 
the  defendant,  relying  upon  that  representation,  did  make  the  pur- 
chase, and  if  they  should  find  that  the  barge  was  not  all  right,  and 
in  condition  for  service  at  once,  but  on  the  contrary  was  unsound 
and  unseaworthy,  and  in  consequence  of  such  unsoundness  was, 
with  her  cargo,  lost  or  damaged,  then  the  defendant  is  entitled  to 
recoup  against  the  claim  on  the  notes  the  amount  of  damages  sus- 
tained as  a  direct  consequence  of  the  breach  of  warranty.*^ 

§  4691(8).    Missouri 

The  court  instructs  the  jury  that  if  the  stallion,  when  sold  to  the 
plaintiff,  was  sound,  and  was  in  serviceable  condition,  and  a  stallion 
that  would  serve  mares,  and  to  which  mares  could  be  bred,  and 
would  serve  and  breed  mares  when  properly  handled  under  proper 
conditions  and  circumstances,  then  you  should  find  for  the  defend- 
ant, regardless  of  any  other  issues  in  this  case.^^ 

The  jurors  are  instructed  that  if  it  has  been  shown  by  the  evi- 
dence in  this  cause  that  the  plaintiff,  at  the  time  he  purchased  the 
mare  from  the  defendants,  was  informed  by  the  defendants,  or  ei- 
ther of  them,  that  the  said  mare  would  break  away  from  the  hitch- 
ing post,  and  plaintiff  accepted  said  mare  after  being  so  informed, 
then  the  fact,  if  shown  by  the  evidence,  that  the  mare  would  not 
stand  hitched  to,  or  would  break  away  from,  the  hitching  post, 
constitutes  no  breach  of  any  warranty,  express  or  implied,  and  is 
no  cause  for  plaintiff's  action,  and,  unless  the  evidence  shows  some 
other  ground  for  complaint  on  the  part  of  the  plaintiff,  defendants 
are  entitled  to  the  verdict.* 

81  Fraternal  Const.  Co.  v.  Jackson  ss  Davis  v.  Otto  (App.)  206  S.  W. 
Foundry  &  Maeb.  Co.,  89  S.  W.  265,      409. 

28  Ky.  Law  Rep.  383.  *  Knoepker    v.    Ahman,   72    S.    W. 

82  Eureka    Fertilizer    Co.    of    Cecil      4S3,  99  Mo.  App.  30. 
County  V.  Baltimore  Copper  Smelting 

&  Rolling  Co.,  27  A.  1035,  78  :McI.  179. 
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§  4691(9).     Oklahoma 

The  court  instructs  the  jury  that,  if  you  find  that  this  machine 
filled  the  conditions  of  the  warranty,  and  that  there  was  no  defect 
in  the  machine,  as  claimed  by  the  defendant — that  is  to  say,  if  it 
did  not  waste  grain,  or  if  it  would  not  have  wasted  grain  with 
proper  management — then  that  is  as  far  as  you  need  go  in  the 
case.    Your  verdict  in  that  event  should  be  for  the  plaintiff."* 

§  4691(10).    South  Dakota 

You  are  instructed  that,  as  a  matter  of  law,  when  a  seller  of. 
personal  property  gives  a  warranty  or  makes  representations  in 
respect  to  the  kind  or  quality  of  the  goods  or  chattels  sold, 
he  is  bound  to  know  whether  as  a  matter  of  fact  his  warranty  or 
representations  are  true,  and  that,  if  a  bu3^er  buys  from  him  upon 
the  strength  of  such  representations  or  warranty,  he  has  a  right 
to  hold  the  seller  responsible  and  accountable  if  such  warranty  fails 
or  such  representations  are  untrue.  It  is  the  duty  of  a  person  giv- 
ing a  warranty  or  making  representations  as  to  the  kind  or  quality 
of  goods  sold  to  ascertain  and  know  whether  such  warranty  or  rep- 
resentations are  true  or  not.^^ 

§  4691(11).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  plaintiff  warranted  to  the  defendants,, 
when  making  sale  of  the  machinery,  apparatus,  and  equipment  in 
the  declaration  mentioned,  that  the  said  machinery,  apparatus,  and 
equipment  were  modern,  up-to-date,  in  strictly  first-class  working 
condition,  and  would  do  satisfactory  work,  and  further  believe  from 
the  evidence  that  the  said  machinery,  apparatus,  and  equipment 
were  not  as  warranted,  then  they  should  find  for  the  defendants 
such  damages  as  have  resulted  naturally  from  the  breach  of  said 
warranty.*** 

§  4691(12).    Washington 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  falling  in  of  said  ovens  was  caused  by  a  misconstruction  of  the 
same,  or  any  defects  in  said  construction  or  material  used  therein, 
other  than  the  goods  involved  in  this  controversy,  or  the  misuse 
of  said  oven  subsequent  to  said  construction,  the  defendant  is  not 
entitled  to  any  damages  herein.'*''' 

8*  Kc'ovcs   &   Co.   V.   Martin,   94   P.  so  Ney   v.   Wrenn,   84   S.   E.    1,  IIT 

lOr.S,  20  Okl.  Tj^.S.  Va.  85. 

8.1  M(;f:nl)0  V.  Desnoyers,  108  N.  W.  s^  Taconia  Coal  Co.  v.  Bradley,  27 
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§  4692.  Warranty  against  defects  as  covering  bad  results  from  im- 
proper management 
The  court  instructs  the  jury  that  the  defects  against  which  the 
company  in  the  contract  warranted  the  machine  were,  of  course, 
defects  in  the  machine.  The  company  did  not  agree  that  any  one 
particular  person  or  any  number  of  persons  could  run  this  particu- 
lar machine;  but  the  object  and  purpose  of  the  guaranty  is  to 
warrant  the  machine  to  do  proper  work  with  proper  management, 
so  that  in  order  for  the  defendant  to  successfully  defend  this  ac- 
tion, if  at  all,  he  must  not  only  show  that  the  machine  did  not 
work  well  in  the  particulars  named  in  the  evidence,  and  which  are 
covered  by  the  warranty,  but  he  must  go  further,  and  show  that 
it  not  only  did  not  work  well,  but  that  the  defect  or  the  trouble  was 
because  of  the  machinery  itself,  and  not  because  of  the  handling 
of  the  machine.  If  the  trouble  was  with  the  management  of  the 
machine,  or  the  man  who  worked  with  the  machine,  and  not  a  de- 
fect of  the  ipachine  itself,  then,  of  course,  the  plaintiff  was  not  at. 
fault.  You  must  find,  from  the  evidence  that  has  been  introduced  here 
in  this  trial,  whether  the  machine  or  the  operator  was  at  fault.** 

§  4693.  Same — Duty  of  buyer  to  employ  reasonable  skill  in  mak- 
ing use  of  goods  purchased 
You  are  instructed  that  plaintiffs  were  bound  only  to  use  the 
lime  in  question  in  the  ordinary  and  usual  manner,  and  notwith- 
standing the  fact,  if  it  be  a  fact,  that  the  lime  in  question,  in  order 
to  be  properly  prepared  for  plastering,  required  a  different  process 
with  respect  to  the  slacking  and  mixing  thereof  from  the  process 
and  method  ordinarily  and  usually  used  in  slacking  and  mixing 
lime  for  such  purpose,  if  you  find  from  the  evidence  that  there  was 
a  warranty  by  the  defendant  that  the  plaster  sold  was  reasonably 
fit  and  proper  for  use  in  plastering  a  hotel  and  if  you  further  find 
from  the  evidence  that  plaintiffs  did  not  know  of  the  peculiar  qual- 
ity of  such  lime,  and  could  not  be  reasonably  supposed  to  have 
possessed  such  knowledge,  and  you  further  find  from  the  evi- 
dence that  defendant  did  not  communicate  to  plaintiffs  the  fact  that 
the  lime  in  question  was  of  a  peculiar  quality,  other  and  different 
from  ordinary  lime,  and  that  its  successful  use  for  the  purpose  of 
plastering  required  that  it  be  slacked  and  mixed  in  a  manner  other 
and  different  from  the  method  usually  employed  with  ordinary 
lime,  and  you  further  find  from  the  evidence  that  plaintiff's  did 
slack  and  mix  the  lime  in  question  in  the  usual  and  ordinary  man- 
ner, and  exercised  ordinary  care  and  skill  in  and  about  the  slack- 
ing and  mixing  thereof,  then  and  in  that  event  plaintiff's  would  be 

«8  Reeves  &   Co.   v.   Martin,   94   P.  1058,  20  Okl.  55S. 
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entitled  to  recover  in  this  action,  even  thoug-h  you  should  believe 
from  the  evidence  that  the  lime  in  question  was  good  lime,  if  you 
further  find  that  plaintiffs  sustained  damages  by  reason  of  the  use 
of  such  lime  in  the  usual  and  ordinary  manner  for  the  purpose  for 
which  it  was  purchased,  providing  you  find  from  the  evidence  that 
the  defendant  knew  at  the  tinie  of  sale  that  the  lime  required  a 
different  process  in  respect  to  the  slacking  and  mixing  thereof.**^ 

§  4694.  Failure  of  buyer,  making  test  of  machinery  purchased,  to 
use  all  the  parts 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendants  did  not  install,  as  part  of  the  machinery  purchased, 
the  gasometer  because  it  was  inconvenient  to  do  so  or  for  any 
other  reason,  and  that  failure  to  do  this  prevented  the  plant  from 
working  satisfactorily  or  was  one  of  the  reasons  that  prevented  it 
doing  such  work,  then  defendants  are  entitled  to  no  relief  from 
damages  due  to  this  cause.  On  the  other  hand,  if  you  believe  from 
the  evidence  that  a  gas  regulator  was  substituted  for  the  gasometer, 
and  that  such  substituted  device  was  in  all  respects  equal  to  the 
gasometer,  and  that  the  operation  of  the  plant  was  not  adversely 
affected  by  said  substitution,  then  in  that  event  plaintiffs  cannot 
complain  of  the  substitution.  The  burden  is  on  the  defendants  to 
show  that  the  damages  for  which  relief  is  claimed  did  not  follow 
from  such  substitution.  Not  until  this  is  done  are  they  entitled  to 
relief  for  damages  so  suffered.^" 

§  4695.     Scope  of  implied  warranty 

You  are  instructed  that  an  implied  warranty  is  not  that  the  arti- 
cle or  thing  sold  shall  be  the  best  of  its  kind  or  such  as  might  have 
been  represented  at  the  time  of  the  sale,  but  only  that  such  article 
or  thing  shall  be  reasonably  suitable  for  the  purpose  for  which  it 
was  intended  to  be  used.^^ 

§  4696.     Same — Latent  defects 
§  4696(1).    Georgia 

The  jury  are  instructed  that,  when  one  sells  an  article  of  per- 
sonal property,  he  impliedly  warrants  that  it  is  merchantable  and 
reasonably  suited  to  the  use  intended,  and  that  the  seller  knows 
of  no  latent  defects  undiscovered.  Latent  defects  mean  such  de- 
fects as  are  hidden.  An  implied  warranty,  however,  docs  not  cover 
defects  which  can  be  discovered  by  ordinary  prudence  and  cau- 
tion ;  as  to  these  the  law  presumes  the  buyer  to  exercise  his  own 
judgment."'^ 

loOmnhfi  Cnal,  Coke  &  JAmo  Co.  v.  "^  Uodao.  v.  Tufts,  22  So.  422,  11.5 

Fay,  r,r,  S.  W.  211,  IM  Nob.  (iS.  Alii.  o*i(J. 

"o  Ney  V.  Wreuii,  84  fcJ.  E.   1,  117  u^lloffiuau  v.  Gates,  77  Ga.  701. 

Va.  85, 
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§  4696(2).    Oklahoma 

The  court  instructs  the  jury  that,  if  you  find  that  the  cattle  re- 
ferred to  in  the  evidence  in  this  case,  or  a  portion  of  them,  were 
infected  with  Texas  fever  ticks,  and  that  such  infection  rendered 
the  cattle  unmerchantable,  or  unfit  for  the  purpose  for  which  they 
were  purchased,  and  that  such  infection  was  a  latent  defect,  and 
was  not  such  a  defect  as  could  be  discovered  by  ordinary  prudence 
and  caution,  then  the  seller  will  be  held  to  have  impliedly  war- 
ranted them  to  be  free  from  such  defect.  Upon  the  other  hand,  if 
you  find  from  the  evidence  that  the  cattle  at  the  time  they  were 
purchased  by  the  plaintiff  were  infected  with  Texas  fever  ticks, 
but  that  such  defect,  if  you  find  same  to  be  a  defect,  was  such  that 
could  have  been  discovered  by  the  plaintiff  by  ordinary  prudence 
and  caution,  and  that  he  failed  to  exercise  the  same,  then  he  cannot 
hold  the  defendant  to  any  irnplied  warranty  as  to  the  cattle  being 
free  from  such  defect.^^ 

§  4697.     Duration  of  warranty — Warranty  that  goods  are  in  sound 
order 

The  jury  are  instructed  that  the  written  contract  of  sale  con- 
tains an  express  warranty  as  to  the  condition  in  which  the  tobac- 
co was  to  be  packed  in  hogsheads  at  the  time  of  delivery  at  S.  It 
was  to  be  in  "sound  order" ;  and  we  wnll  now  proceed  to  construe 
the  meaning  of  that  term  as  used  by  the  parties.  It  is  a  fundamen- 
tal rule  that  in  the  construction  of  contracts  the  courts  may  look 
not  only  at  the  language  employed,  but  to  the  subject-matter  and 
the  surrounding  circumstances,  and  may  avail  themselves  of  the 
same  lights  which  the  parties  possessed  when  the  contract  was 
made.  Previous  and  contemporary  transactions  and  facts  may  be 
very  properly  taken  into  consideration  to  ascertain  the  nature  of 
the  subject-matter  of  a  contract,  and  the  sense  in  which  parties 
may  have  used  particular  terms,  but  not  to  alter  or  modify  the  plain 
language  which  they  have  used.  In  construing  the  term  "sound 
order,"  as  used  in  the  contract,  we  must  ascertain  the  intention  of 
the  parties  by  considering  their  purposes  and  objects  as  manifest- 
ed by  the  acts,  declarations,  and  circumstances  accompanying  the 
transaction.  The  tobacco  was  purchased  by  the  plaintiff  for  the 
purpose  of  manufacture  at  W..  a  place  at  considerable  distance 
from  the  place  of  delivery.  It  was  to  be  transported  by  railway, 
and  the  "working  season"  would  be  fully  open  by  the  first  of 
.  The  plaintiff  gave  instructions  to  pack,  as  soon  as  con- 
venient, in  "good,  sound  keeping  order,  so  that  the  wrappers  would 
not  be  broken."    Under  such  circumstances,  I  think  "sound  order" 

9  8  Puis  V.  Hornbeck,  103  P.  6G5,  24  Okl,  2SS,  29  L.  R.  A.  (N.  S.)  202,  13S 
Am,  St.  Rep.  SS3, 
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means  such  order  as  would,  with  ordinary  care,  insure  the  sound 
-condition  of  the  tobacco  on  its  arrival  at  W.,  and  for  a  reasonable 
time  thereafter,  when  it  could  be  used  in  the  course  of  manufac- 
ture. The  warranty  did  not  require  the  tobacco  to  be  so  packed 
as  to  remain  sound  for  a  long-  period,  as  long  storage  was  not  the 
purpose  contemplated.  With  this  construction  of  the  contract, 
you  will  now  proceed  to  consider  the  evidence  upon  the  subject.^ 

§  4698.     Effect  of  good  faith  of  seller 
_  §  4698(1).    Delaware 

You  are  instructed  that  any  disease  or  infirmity  of  the  horse 
not  visible  and  palpable,  at  the  time  of  the  sale,  which  impaired  his 
value  or  usefulness,  would  render  him  unsound  whether  known  to 
the  defendant  or  not,  and  would  constitute  a  breach  of  the  alleged 
warranty.**^ 

^  4698(2).     Missouri 

The  court  instructs  the  jury  that,  in  order  for  defendant  to  re- 
cover, it  is  not  necessary  for  him  to  prove  that  the  plaintiff  knew 
the  mare  in  question  had  the  heaves  or  was  unsound  at  the  time 
of  the  sale  to  defendant,  but  it  is  sufficient  for  him  to  show  by  the 
greater  weight  of  the  testimony:  first,  that  she  was  represented 
to  be  sound  and  a  good  worker;  second,  that  she  was  not  sound 
or  not  a  good  worker.  And  if  you  believe  from  the  evidence  that 
she  was  represented  to  be  sound  and  a  good  worker  when  in  fact 
she  was  not  sound  and  could  not  be  gotten  with  foal,  or  that  she 
was  not  capable  of  doing  good  work,  and  that  defendant  relied  upon 
such  representations,  then  your  verdict  must  be  for  the  defendant, 
even  though  you  should  further  find  and  believe  from  the  evidence 
that  the  plaintiff  did  not  know  of  her  unsoundness,  nor  that  she 
could  not  be  gotten  with  foal,  nor  that  she  was  incapable  of  good 
work.'*"* 

§  4698(3).    South  Dakota 

You  are  instructed  in  this  case  that  if  you  find  from  the  evi- 
dence that  the  horse  in  question  was  purchased  by  plaintiff  from  the 
defendants  under  the  warranty  that  he  was  a  standard  bred  stallion 

of stock,  or  was  represented  by  defendants  to  plaintiff  to  be 

of  a  standard  and  pure  bred  stock  and  entitled  to  registra- 
tion, and  that  plaintiff  purchased  said  animal  from  the  defendants 
relying  upon  such  representation  and  warranty,  then  the  defend- 
ants arc  liable  to  plaintiff  for  any  damage  caused  by  reason  of  the 

»•*  KoynoldH  v.  Talmer  (C.  C.  N.  C.)  »o  Siimamoii   v.    Moore,    142   S.   W. 

21  F.  4Xi.  491,  ItJl  iMo.  App.  108. 

»6  LoiM-r    V.    Linyo,    U7    A.    585,    G 
Boyce,  170. 
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failure  of  such  warranty  or  the  falsity  of  such  representation,  even 
though  the  defendants  believed  them  to  be  true  at  the  time  they 
were  made.'*''' 

§  4699.     Duty  of  buyer  to  give  seller  notice  of  breach  of  warranty 

and  opportunity  to  remedy  defects 
§  4699(1).    Oklahoma 

You  are  instructed  that,  even  though  you  find  from  'the  evidence 
that  there  was  a  warranty  of  said  goods  at  the  time  of  the  sale,  and 
there  was  a  failure  of  said  warranty,  the  plaintiff  would  be  entitled 
to  recover,  unless^you  further  find  from  the  evidence  that  the  de- 
fendant within  a  reasonable  time  after  the  discovery  of  such  fail- 
ure of  warranty,  gave  the  plaintiff  notice  of  such  failure  of  war- 
ranty, together  with  his  intentions  to  rescind  the  contract,  and  re- 
turned, or  offered  to  return,  to  the  plaintiff'  the  hog  powder  on  hand 
at  the  time  of  discovering  said  defects.^* 

The  court  instructs  the  jury  that  the  contract  containing  this 

warranty  has  another  provision  which  is  that,  if  inside  of  

days  from  the  date  of  its  first  use  the  said  machinery  fails  to  fill 
said  warranty,  written  notice  shall  be  given  to  the  seller  by  regis- 
tered letter,  and  also  written  notice  to  the  local  agent,  from  whom 
the  same  was  purchased,  stating  wherein  it  failed  to  fill  the  war- 
ranty, and,  if  it  be  of  such  a  nature  that  a  remedy  cannot  be  sug- 
gested by  letter,  a  reasonable  time  shall  be  allowed  to  go  to  the 
machinery  to  remedy  the  defects,  if  any  there  be,  and  opportunity 
offered  for  a  trial  thereafter,  the  purchaser  rendering  necessary 
and  friendly  assistance.  Defects  or  failures  in  one  part  shall  not 
condemn  any  other  part  or  attached  machine,  and  if  after  a  fair  op- 
portunity to  remedy  a  defect,  the  part  or  parts  containing  such 
cannot  be  made  to  fill  the  warranty,  that  part  which  fails  shall  be 
returned  immediately  by  the  purchaser  to  the  place  where  it  was 
received,  with  the  option  in  the  company  either  to  furnish  another 
machine  or  part  in  the  place  of  the  machine  or  part  so  returned, 
or  credit  the  settlement  with  the  same.  Now,  by  the  provisions  of 
this  contract  in  warranty  which  has  been  introduced  in  evidence, 
the  plaintiff  in  this  case  warranted  this  machine  to  be  well  made,  of 
good  material,  and,  with  proper  use  and  management,  to  do  as 
good  work  as  any  other  machine  of  the  same  size,  manufactured 
for  a  like  purpose.  It  was  the  duty  of  the  defendant,  under  this 
contract,  to  take  that  machine  and  set  it  up  and  proceed  with  it  to 
thresh  grain.  Then,  if  the  machine  did  not  do  good  work,  as  pro- 
vided in  this  contract,  it  was  his  duty  to  send  written  notice  to 

07  McCabe  v.  Desiioyers,  lOS  N.  W.  "^  Barber  Medicine  Co.  v.  Bradley, 

34.1,  20  S.  D.  581.  150  P.  127,  4S  Okl.  S2. 
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the  company  by  registered  letter,  and  also  to  notify  the  local  agent, 
stating  in  substance  the  complaint.  I  will  not  attempt  to  use  the 
language  of  the  contract,  but  a  reasonable  time  under  the  contract 
must  have  been  given  in  order  that  the  company  might  have  an 
opportunity  to  remedy  the  defect.*^*^ 

The  court  instructs  the  jurj^  that,  if  you  find  that  the  machine 
was  defective  in  construction,  and  would  not,  with  proper  manage- 
ment, save  grain  properly,  but  would  blow  it  over  into  the  straw 
to  an  extent  that  was  imusual — that  is,  to  an  extent  that  it  would  not 
do  as  good  work  as  any  other  machine  of  the  same  size,  manufac- 
tured for  a  like  purpose — then  you  may  go  furtHfcr  and  investigate 
the  proposition  as  to  whether  or  not  the  defendant  gave  the  no- 
tice to  the  company  that  is  provided  for  in  the  contract,  by  regis- 
tered letter,  and  the  notice  to  the  local  agent,  as  provided  in  the 
contract.^ 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  did  not  give  this  notice  by  registered  letter  to 
the  company  and  notice  in  writing  to  the  local  agent,  even  though 
you  find  the  machinery  was  defective  in  its  construction,  then  you 
will  stop  there,  because,  if  this  notice  was  not  given,  the  defend- 
ant cannot  recover,  or  cannot  successfully  defend  in  this  action, 
because  it  was  his  duty  to  give  that  notice,  as  he  had  contracted  to 
do.2 

§  4699(2).     Virginia 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the  evi- 
dence that  the  machinery,  etc.,  was  defective,  but  that  said  de- 
fects were  of  an  inconsequential  or  minor  character  and  such  as 
one,  not  a  skilled  mechanic,  could  readily  see  and  remedy,  then  the 
defendants  should  have  notified  plaintift's,  and  they  should  have 
been  remedied  by  the  plaintifi's  upon  receipt  of  notice  thereof,  and 
in  the  event  of  plaintifi's'  failure  to  discharge  this  duty  then  it  was 
the  defendants'  duty  to  make  said  repairs  themselves  and  charge 
the  same  to  plaintiffs.  On  the  other  hand,  if  you  believe  from  the 
evidence  that  the  defects  were  serious,  or  that  the  machinery,  etc., 
was  unsuited  for  the  purposes  for  which  it  was  designed,  or  that 
said  defects,  though  not  in  fact  serious,  were  such  that  one  not  a 
skilled  mechanic  could  not  readily  locate  or  repair,  it  was  the  de- 
fendants' duty  to  notify  the  plaintiffs.  When  such  notice  was  giv- 
en, it  was  jjlaintifl's'  duty  to  do  what  was  necessary  to  put  the  same 
in  condition  for  successful  operation.     If  plaintiffs  failed  to  do  this, 

0  0  Keevcs  &  Co.  v.  Maiiiii,  01  V.  =  Reeves  iV:  Co.  v.  Martin,  Oi  P.  1058, 
10.-.8.  liO  Okl.  ;in.S.                                             L'O  Okl.  508. 

1  I{f(!ves    &    c;o.    V.    MurLiu,    Ui    1'. 
1058,  20  Okl.  558. 
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then  the  defendants  had  the  right  to  set  this  machinery  aside,  pro- 
cure other  machines,  and  recover  of  plaintiffs  damages  suffered.^ 

§  4700.     Waiver  gf  breach  of  warranty 

The  jury  are  instructed  that,  if  they  find  that  after  the  delivery 
of  the  machinery,  and  after  the  expiration  of  a  sufficient  time  to 
have  become  acquainted  with  its  condition  and  quality,  the  defend- 
ants asked  for  an  extension  of  time,  and  promised  to  pay  the  claim, 
the  plaintiff  is  entitled  to  recover.* 

§  4701.     Same — Defects  discoverable  by  inspection 
§  4701(1).    Maryland 

You  are  instructed  that  if  the  jury  find  from  the  evidence  that 
the  contract  between  the  plaintiff  and  defendant  companies,  re- 
ferred to  in. the  agreement  of  counsel  filed  in  this  case,  contained  a 
provision  that  the  plaintiff"  company  should  have  the  privilege  of 
placing  with  the  defendant  company,  during  all  the  time  the  steam- 
er   was  being  constructed,  a  suitable  and  competent  person 

to  superintend  her  construction,  and  that  every  facility  should  be 
given  to  said  person  to  inspect  the  work  and  materials  at  all  times, 
and  that  said  person  should  have  the  right  to  reject  such  work  or 
materials  as  might  not,  in  his  judgment,  be  of  the  quality  required 
by  said  contract,  and  that  all  disputes  as  to  the  quality  of  said  ma- 
terials and  workmanship,  between  said  inspector  and  the  defend- 
ant company,  should  be  settled  by  the  arbitration  of  a  third  party ; 
and  if  they  should  further  find  that  a  person  was  selected  for  that 

purpose  by  the  plaintiff"  company,  viz.,  the  Capt.  mentioned 

in  the  evidence ;    and  if  they  shall  find  that  said  Capt.  did 

in  fact  superintend  the  construction  of  said  steamer,  and  that 
every  facility  was  given  him  by  the  defendant  company  to  inspect 
said  work  and  materials,  as  required  by  said  contract  as  aforesaid, 
and  that  he  enlisted  the  services  of  an  engineer  of  his  own  selec- 
tion to  assist  him  in  said  inspection ;  and  if  they  shall  find  that  the 
walking-beams  mentioned  in  the  evidence  contained  no  defects 
which  might  not  have  been  discovered  by  the  application  of  a 
proper  test  or  examination ;  and  if  they  do  not  find  that  any  ob- 
jection was  made  to  either  of  said  beams  by  the  said  inspector, — 
then  the  plaintiff  is  not  entitled  to  recover  in  this  action,  and  their 
verdict  must  be  for  the  defendant.^ 

§  4701(2).     North  Carolina 

The  court  instructs  the  jury  that  if  you  find  there  was  a  war- 
ranty, and  that  there  was  a  breach  of  such  warranty,  then  you  will 

3  Ney  V.  Wrenn,  84  S.  E.  1,  117  Va.  ^  Potomac  Steam-boat  Co.  v.  Har- 
85.  Ian  &  Hollingsworth  Co.,  4  A.  903,  6(> 

4  Adler  v.  Robert  Portner  Brewing  Md.  42. 
Co.,  65  Md.  27,  2  A.  918. 
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consider  the  third  issue :  "If  so,  did  the  plaintiffs  waive  such  war- 
ranty?" You  will  remember  that  the  goods  were  shipped  subject 
to  the  inspection  of  the  plaintiff.  They  were  not  to  accept  the 
goods,  the  oranges,  unless,  after  inspection,  they  were  found  to  be 
merchantable  or  salable;  and  they  had  the  right  to  reject  them 
if,  upon  inspection,  they  found  them  not  to  be  up  to  the  warranty, 
if  you  find  there  was  a  warranty ;  and  they  had  that  right  to  in- 
spect before  they  accepted  and  received  them.  It  was  the  duty  of 
the  plaintiff,  under  this  order  permitting  inspection  when  these 
oranges  came  here,  to  exercise  the  care  of  a  reasonably  prudent 
man,  and  to  give  them  a  reasonable  inspection  in  order  to  deter- 
mine whether  or  not  they  were  merchantable  or  salable.  If  you 
find  that  they  did  exercise  the  care  of  a  man  of  ordinary  prudence, 
reasonable  care,  in  making  the  inspection,  and  that  they  were  un- 
able, in  the  exercise  of  such  care,  to  discover  that  the  fruit  was  in 
bad  condition,  that  is,  of  course,  if  you  find  it  was  in  bad  condition 
at  the  time  of  the  inspection,  then  the  plaintiff  would  have  per- 
formed his  duty  in  respect  to  that  inspection,  and  would  not  have 
waived  the  warranty,  if  there  was  a  warranty,  and  in  that  event, 
•you  would  answer  the  issue,  "No."  But  if  you  find  that  the  plain- 
tiff failed  to  exercise  such  care,  and  thereby  failed  to  discover  that 
the  fruit  was  in  bad  condition,  if  it  was  in  bad  condition,  and  ac- 
cepted and  used  the  oranges,  or  some  of  them,  then  you  would  an- 
swer the  issue,  "Yes,"  because  in  that  event,  there  would  have  been 
a  waiver  of  any  warranty  made.  If  a  warranty  was  a  part  of  the  con- 
tract, and  it  was  a  part  of  the  contract  that  the  plaintiff*  could  go  to  the 
car  and  make  a  reasonable  inspection  of  the  fruit,  and  if  the  plaintiff' 
failed  to  make  such  an  inspection,  and  by  reason  of  such  failure  did  not 
find  out  the  bad  condition  of  the  fruit,  and  under  these  circumstances 
accepted  and  used  some  of  the  fruit,  then  there  would  be  an  acceptance 
after  an  inspection,  and  that  would  be  a  waiver  of  any  warranty,  and 
you  sliould  answer  the  issue,  "Yes."*' 

§  4702.     Remedies  for  breach  of  warranty 

The  court  instructs  the  jury  that,  if  a  seller  warrants  the  prop- 
erty sold,  and  there  is  a  breach  of  the  warranty,  the  ]nirchaser  has 
the  election  between  two  remedies.  First,  he  may  rescind  the  con- 
tract, if  within  a  reasonable  time  he  notifies  the  seller  of  his  in- 
tention so  to  do,  and  offers  to  restcjre  the  prcjperty.  In  such  case 
the  contract  is  terminated,  and  the  rights  of  the  party  revert  as 
if  no  contract  had  ever  existed  between  them.  The  property  be- 
longs to  the  seller,  and  the  purchaser  is  not  liable  for  the  purchase 
price,  and  may  recover  any  reasona1)le  expenses  to  which  he  mny 

«  A.sliford  V.  II.  C.  Srliiiulcr  Co.,  SU  S.  i:.  liO,  107  N.  C.  45. 
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have  been  exposed.  But,  in  order  to  entitle  the  purchaser  to  this 
remedy,  he  must,  after  the  discovery  of  the  breach,  act  with  rea- 
sonable promptness  in  notifying  the  seller  and  making  offer  to  re- 
store the  property.  If  he  unreasonably  delays  or  does  any  act  in 
recognition  of  the  contract  after  knowledge  of  the  breach,  he  is  con- 
cluded by  the  election  he  has  made,  and  must  take  the  property. 
Nor  is  he  permitted  to  rescind  the  contract  in  part,  enforcing  it  so 
far  as  it  is  favorable  to  him,  and  reject  so  far  as  it  is  unfavorable 
to  him.  He  must  rescind  as  a  whole,  or  accept  as  a  whole.  He  has 
also  but  one  election.  Having  elected  to  stand  on  the  contract, 
he  cannot  afterwards  reject  it.  Secondly,  he  may  accept  the  goods, 
and  abide  by  the  contract,  and  rely  upon  his  damages  for  the  breach 
of  the  warranty,  in  which  case  the  property  is  the  property  of  the 
purchaser ;  but  he  is  entitled  to  set  off  against  the  purchase  price 
such  damages  as  he  may  be  entitled  by  reason  of  the  breach  of  the 
warranty.  The  measure  of  damages  in  such  a  case  is  the  dift'er- 
ence  between  the  value  of  the  property  as  warranted  and  the  value 
of  the  property  as  it  actually  was  at  the  time  of  the  sale.' 

§  4703.     Right  to  rescind  for  breach  of  warranty 

You  are  instructed  that  if  the  defendant  has  established  by  a 
preponderance  of  the  evidence  the  fact  that  the  plaintiff,  at  the 
time  of  and  just  before  the  sale  of  the  mare  in  question,  stated  to 
persons  there  assembled  for  the  purpose  of  bidding  on  the  mare 
that  the  mare  was  well  broken  and  was  a  good  gentle  mare,  and 
would  work  any  place,  that  plaintiff  intended  by  such  statements, 
and  that  defendant  had  reasonable  grounds  to  believe  the  plain- 
tiff intended,  to  effectuate  a  sale  of  the  mare  as  being  well  broken  to 
work  any  place,  and  that  defendant  did  so  believe  them  and  relied 
thereon,  and  upon  the  truth  of  the  statements,  and  you  find  that 
such  representations  were  operative  in  making  the  sale,  and  you 
further  find  that,  in  fact,  said  mare  was  not  well  broken,  and  was 
not  a  good  worker,  as  represented,  then  the  defendant  would  have 
the  right  to  rescind  the  contract  and  return  the  mare  in  a  reason- 
able time  after  discovering  that  she  was  not  as  represented,  and 
demand  his  note.* 

§  4704.     Same— Waiver 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  defendants  were  notified  by  letter  or  otherwise  in  the  month 

of  ,  that  the  apparatus  shipped  them  was  secondhand,  and 

Math  this  knowledge  they  used  said  apparatus  until  some  time  in 
the  summer  of  said  year,  and  made  payments  on  the  purchase  mon- 

7  Jacobs  V.  Wartheii,  SO  S.  E.  113,  «  EUyson  v.  Tedeu,  155  Is.  W.  249, 

115  Va.  571.  173  Iowa,  217. 
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ey  of  said  apparatus  until of  said  year,  the  acts  on  part  of 

defendants  would  constitute  a  waiver  of  their  right  to  rescind,  on 
account  of  the  property  being  secondhand.^ 

You  are  instructed  that  the  defendants  cannot  rescind  the  con- 
tract on  the  ground  that  the  apparatus  shipped  them  was  not  new, 
and  had  been  used  by  other  parties  prior  to  the  sale,  if  they,  after 
being  informed  by  letter  or  otherwise,  that  the  apparatus  shipped 

them  had  been  used  by  other  parties  in  ,  continued  to  use 

the  same.^** 

You  are  instructed  that  there  is  no  dispute  that  plaintiff  wrote 

defendants  a  letter  on  ,  in  which  it  was  disclosed  that  the 

soda  fount  shipped  defendants  had  been  used  by  other  parties  prior 
to  the  sale  in  question,  and  that  said  defendants  received  said  let- 
ter in  due  course  of  mail,  and  if  the  jury  are  reasonably  satisfied 
from  all  the  evidence  that  defendants  made  no  objection  to  plain- 
tiff on  the  ground  that  said  soda  fount  was  secondhand,  then  they 
would  be  estopped  from  avoiding  the  payment  of  the  purchase 
money  upon  the  ground  that  the  fountain  shipped  them  was  sec- 
ondhand.^^ 

The  jury  are  instructed  that  they  may  believe  from  the  evidence 
that  defendants  signed  the  contract  in  evidence,  ordering  the  soda 

fount  from  plaintiff,  in  blank,  to  be  filled  out  by afterward. 

yet  if  they  are  further  satisfied  from  all  the  evidence  that  

was  only  a  traveling  salesman  to  solicit  and  forward  orders  to  be 
filled  by  plaintiff  on  his  approval,  then  if  the  jury  are  further  sat- 
isfied from  the  evidence  that  plaintiff  received  and  filled  said  order 
in  good  faith  and  afterwards  wrote  defendants  a  letter  on  the 
,  disclosing  that  said  fountain  had  been  in  use  by  other  par- 
ties prior  to  said  sale,  then  it  was  the  duty  of  defendants  to  notify 
plaintiff  that  their  salesman  had  sold  them  a  new  fountain,  and  if 
they  further  find  from  the  evidence  that  defendants  failed  to  in- 
form plaintiff,  then  defendants  cannot  avoid  the  payment  of  the 
purchase  money  on  the  ground  that  the  fountain  shipped  them 
was  secondhand.^* 

§  4705.     Effect  of  acceptance  of  part  of  goods  on  right  to  rescind 
for  breach 

The  jury  arc  instructed  that  the  evidence  shows  that  there  were 

two   shipments   of   the   tobacco:     one   on  ;    the   other  on 

.     The  contract  price  of  the  tobacco  was  cents  per 

pound,  to  be  paid  on  delivery  at  S.    The  price  was  not  paid  on  de- 

'■•JlodKe  V.   Tiifl.s,   22   So.  422,  115  n  Hodge  v.  Tufts,  22  So.  422,  115 

Ala.  .",00.  Ala.  .^OG. 

ioll,„i-o   V.  Twits,  22   So.   122,  115  i-IIodKO  V.  Tul'ts,  22  So.  422,   115 

Ala.  300.  Ala.  300. 


■1967  SALES  §  4706 

livery,  but  the  defendants,  by  shipping  before  payment,  waived 
this  failure  of  compliance  with  the  contract.  The  price  of  the  first 
payment  was  paid  by  plaintiff  before  the  tobacco  arrived  in  W. 
There  is  no  representation  as  to  the  general  quality  of  the  tobac- 
co in  the  contract;  the  express  warranty  only  extends  to  the  con- 
dition in  which  the  tobacco  was  to  be  when' delivered.  The  plain- 
tiff, upon  ascertaining  the  damaged  condition  of  the  tobacco,  might 
have  given  notice  to  the  defendant  that  he  would  not  accept  the 
same,  but  would  hold  as  a  security  for  the  purchase  money  ad- 
vanced. Such  receiving  and  holding  would  not  have  been  an  ac- 
ceptance. The  plaintiff  would  have  been  a  bailee  holding  under 
a  lien,  and  would  be  required  to  exercise  only  ordinary  care  to  pre- 
vent further  damage.  As  the  plaintiff  accepted  and  used  this  first 
shipment  of  tobacco,  he  is  only  entitled  to  recover  for  the  breach 
of  the  warranty  the  difference  between  the  value  of  the  tobacco  in 
a  sound  condition  in  S.,  and  the  value  at  W.  in  its  damaged  con- 
dition. By  accepting  the  tobacco  he  did  not  waive  his  right  to  sue 
for  a  breach  of  the  warranty.  He  had  paid  for  the  tobacco  and  he 
had  a  right  to  "make  the  most  of  it" — to  secure  himself  as  far  as 
possible  for  the  payments  which  he  had  made.  As  the  contract  of 
sale  was  an  entire  contract  for  the  whole  crop  of  defendant,  and 
the  first  shipment  was  accepted,  paid  for,  and  used,  the  plaintiff 
had  no  right  to  refuse  acceptance  of  the  second  shipment  and  re- 
scind the  contract  without  the  consent  of  the  defendant.  If  a  con- 
tract is  rescinded,  it  must  be  rescinded  as  to  the  whole  subject- 
matter,  and  the  parties  placed  in  the  condition  they  occupied  be- 
fore the  contract  became  partly  executed.  When  the  second  ship- 
ment was  delivered  to  the  railroad  agent  at  S.,  it  became  the  prop- 
erty of  the  plaintiff,  and  he  had  no  right  to  refuse  its  acceptance 
in  W.,  although  it  was  found  to  be  in  a  damaged  condition.  If  the 
tobacco  was  injured  by  the  defective  packing,  the  plaintiff's  only 
remedy  is  an  action  for  the  damages  sustained  by  a  breach  of  war- 
ranty .^^ 

§  4706.     Conditions  precedent  to  taking  advantage  of  breach  of 
warranty 

You  are  instructed  that  the  failure  to  compl}'  with  reasonable  con- 
ditions imposed  by  the  contract  of  sale  is  fatal  to  the  vendee's  rem- 
edy for  a  breach  of  the  warranty,  whether  he  attempts  to  exercise 
it  by  action  on  the  warranty  or  by  setting  up  a  breach  of  the  war- 
ranty, in  defense  of  an  action  for  the  price  by  the  seller.  The  law 
is  well  settled  that  where  an  express  warranty  is  upon  condition, 
or  where  duty  is  devolved  upon  the  purchaser  by  the  terms  of  war- 
is  Keyuolds  v.  Palmer  (C.  C.  2\.  C.)  21  F.  433. 
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ranty,  such  condition  must  be  fulfilled  or  such  duty  performed  be- 
fore an  advantage  can  be  taken  of  a  breach  of  such  warranty.^* 

§  4707.     Liability   of   purchaser  retaining   article   not   coniplying' 

with  warranty 
§  4707(1).    Michigan 

You  are  instructed  that,  if  the  hams  were  not  according  to  the 
contract,  the  plaintiff  should  have  returned  them  within  a  reason- 
able time,  or  notified  the  defendant  of  the  defects,  and  abided  his 
order  in  relation  to  their  disposition.  If  they  were  entirely  worth- 
less, and  of  no  value,  it  would  not  be  necessary  to  return  them ; 
but  the  burden  of  proof  in  such  case  would  be  on  the  plaintiff  to  es- 
tablish by  a  preponderance  of  evidence  that  they  were  of  no  value. 
If  you  find  that  they  were  not  entirely  worthless,  but  of  some 
value,  then  you  \vould  have  to  deduct  from  the  plaintiff's  claim,  if 
you  find  for  him,  the  value  of  such  defective  hams.^^ 

§  4707(2).    Missouri 

The  court  instructs  you  that  if  you  find  from  the  evidence  that 
plaintiff  contracted  and  agreed  with  defendants  to  furnish  them 
with    a    General    Electric   alternator   with    toothed    armature,    the 

speed    of    which    was    to   be    approximately   revolutions    per 

minute,  including  exciter,  and  that  it  was  guaranteed  by  plaintiff  to 

be  a  kilowatt,  cycle,  volt,  electric  machine, 

and  shall  further  find  from  the  evidence  that  the  alternator  sent  de- 
fendants was  not  the  General  Electric,  cycle  machine  pur- 
chased by  them,  but  was  in  fact  an  alternator  of  some  other  cycle, 
then  on  this  issue  you  will  find  for  the  defendants  and  assess  their 
damage  at  such  sum,  if  any,  which  you  will  find  to  be  the  difference 
between  the  alternator  furnished  defendants  and  the  alternator 
which  plaintiff  agreed  to  furnish  them,  not  exceeding  the  sum  of 
$ .»« 

§  4708.  Duty  of  buyer,  on  rescinding  for  breach  of  warranty,  to 
return  goods 
The  court  instructs  the  jury  that  if  you  find  from  the  evidence' 
that  the  machinery  was  defective,  and  that  the  defendant  did  give 
this  notice,  as  provided  in  the  contract,  then  the  plaintiff,  as  I  stated 
before,  would  be  entitled  to  a  reasona1)le  time  within  which  to 
remedy  the  defect,  if  it  could  be  done,  and  likewise  the  defendant 
would  be  entitled  to  wait  a  reasonable  time  in  order  to  give  the 
])laintiff  an  o])portunity  to  comply  with  its  side  of  the  contract,  for 
wiiich  he  had  given  notice  of  the  defect.     Now,  after  waiting  a  rea- 

'•»  W;|||(M-   I'ljitt  i'i).   V.   Mctz^'t-r,  \)7>  I'l  XiilioiiMl     Stiiiiiiiirm     &     Electric 

.S.   W.    J.-.i.  7S  Arlv.   177.  Works   v.   Wicks,   l-'i,   S.   W.   775,   144 

i'^' (.'opas   V.   Aii^lo/viiicricjiii    I'rovi-  Mu.  A[i[).  li  I'J. 
siou  Cu.,  41  N.  W.  tiOL>,  73  Mich.  511. 
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sonable  time,  if  the  plaintiff  failed  to  remedy,  the  defendant  then, 
in  order  to  protect  his  rights  and  to  comply  with  the  law  govern- 
ing the  conditions  of  the  contract  in  this  respect,  would  be  under  the 
duty  to  return  the  machine  to  the  place  provided  in  the  contract ; 
that  is,  to  the  place  from  which  it  was  taken.  If,  then,  you  find  that  the 
machinery  was  defective,  that  the  notice  was  properly  given,  that  the 
plaintiff  failed  to  remedy  the  defect,  the  defendant  could  under  those 
circumstances  rescind  the  contract  by  returning  the  machine,  under  the 
conditions  of  the  contract,  within  a  reasonable  time.^' 

The  court  instructs  the  jury  that  under  the  law  the  defendant,  in 
case  the  machine  proved  to  be  defective  and  he  had  given  the  notice 
to  the  plaintiff  company  and  to  its  local  agent,  and  the  plaintiff  had 
failed  to  remedy  the  defect,  would  be  under  the  duty  then  to  rescind 
promptly;  that  is,  return  the  machinery  promptly  upon  discovering 
the  facts  which  entitle  him  to  rescind,  and  he  must  restore  to  the 
plaintiff  in  this  case  the  property  thathe  had  received;  that  is,  he 
must  return  it  to  the  party  from  whom  he  received  it,  restoring  to 
the  plaintiff  everything  that  he  had  received  from  it,  within  a  rea- 
sonable time.^* 

The  court  instructs  the  jur}^  that  what  would  be  a  reasonable  time 
in  this  case  would  depend,  of  course,  upon  the  circumstances  of  this 
particular  case.  It  is  claimed  by  the  defendant  that,  before  the  time 
had  arrived  which  the'defendant  was  required  to  wait  for  the  com- 
pany, the  plaintiff,  to  respond  to  the  notice  that  is  claimed  to  have 
been  given,  and  before  he  was  required  to  act,  before  the  time  had 
arrived  at  which  he  was  required  to  act  in  the  way  of  rescinding 
this  contract  and  returning  the  machine,  the  plaintiff  took  the 
machine  away  from  him  by  this  action. ^^ 

The  court  instructs  you  that  if  you  find  from  the  evidence  that 
this  action  was  commenced  at  a  time  prior  to  which  the  defendant 
would  be  required,  under  the  law  as  I  have  instructed  you,  to  return 
the  machine,  then,  of  course,  the  defendant  will  be  excused  from 
his  duty  to  return  the  machine,  because  the  law  does  not  require  the 
defendant  in  this  case  to  return  the  machine,  if  defects  are  found  to 
have  existed,  until  the  company  has  had  time  to  respond  to  the 
registered  letter  and  has  had  time  to  remedy  the  defects,  and  if 
the  machinery  is  taken  from  the  defendant  by  the  act  of  the  plain- 
tiff, through  process  of  law  before  the  time  arrives,  then,  of  course, 
the  defendant  would  be  excused  from  a  necessity  of  making  a  return 
of  the  machine.  That  fact,  however,  does  not  prevent  the  plaintiff 
from  commencing  this  action,  if  it  otherwise  had  a  right  to  com- 

17  Reeves  &  Co.  v.  Martin,  94  P.  i  a  Reeves  &  Co.  v.  Martin,  94  P. 
105S,  20  Olil.  558.                                           1058,  20  Olil.  558. 

18  Reeves   &   Co.   v.   Martin,   94   P. 
1058,  20  Okl.  558. 
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mence  it;  that  is  to  say,  if  there  was  a  default  in  the  payment  of 
the  note,  and  it  had  a  right  to  demand  payment,  then  the  plain- 
tiff had  a  right  to  foreclose  the  mortgage,  and,  in  order  to  do  so, 
would  not  be  obliged  to  wait  until  the  provisions  of  this  contract 
of  warranty  were  fulfilled,  or  the  time  had  elapsed  in  which  they 
should  be  fulfilled  b}^  either  party.^" 

The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  machine  did  not  fill  the  conditions  of  the  warranty,  and  the 
defendant  gave  the  notice,  and  before  the  time  had  elapsed  which 
the  defendant  was  required  to  wait,  until  the  company  was  allowed 
to  come  and  fix  it,  this  suit  was  commenced,  the  defendant  having 
the  right  to  rescind  and  having  rescinded,  that  would  avoid  the 
entire  contract — that  is  to  say,  the  contract  and  the  mortgages,  un- 
der such  circumstances  would  be  avoided — and  the  plaintiff  would 
not  be  entitled  to  the  possession -of  the  property,  so  that,  summing 
the  entire  matter  up,  if  you  find  that  the  machinery  here  did  not 
do  the  work,  did  not  fill  the  conditions  of  the  warranty,  and  that 
the  notices  were  given,  and  that  the  suit  was  commenced  and  the 
machinery  taken  from  the  possession  of  the  defendant  before  the 
time  had  arrived  within  which  the  plaintiff  was  allowed  to  come 
and  remedy  the  defect,  then  your  verdict  will  be  for  the  defend- 
ant.2i 

§  4709.  Setting  off  damages  for  breach  of  warranty  against  price 
The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  this  case  that  the  defendants  are  entitled  to  recover  dam- 
ages from  the  plaintiffs  by  reason  of  the  breach  of  any  warranty 
under  which  the  machinery,  apparatus,  and  equipment  were  sold  by 
the  plaintiffs  to  the  defendants,  and  that  the  damages  shown  by  the 
evidence  to  have  naturally  resulted  from  the  breach  of  said  war- 
ranty exceed  the  plaintiffs'  demand  they  should  find  a  verdict  in 
favor  of  the  defendants  against  the  plaintiff  for  such  excess.^^ 

§  4710.     Confining  buyer  to  breaches  alleged  in  his  pleading 

The  court  instructs  the  jury  that,  inasmuch  as  there  is  no  dis- 
pute that  the  chattels  mentioned  in  the  declaration  were  in  fact  de- 
livered to  and  received  by  the  defendants,  under  no  circumstances 
arc  the  defendants  entitled  to  abatement  of  purchase  money  or  re- 
coupment by  reason  of  any  alleged  breach  of  warranty  or  misrepre- 
sentation other  than  in  the  particular  specified  in  their  pleas ;  and 
that  the  burden  of  pro(jf  rests  on  the  defendants  to  show  affirma- 
tively by  the  prcixjnderance  of  the  evidence  to  the  satisfaction  of  the 

20  Ilcovf's    &    (U).    V.    Martin,    1>1    V.  -■-■  Ncy    v.   Wreiai,   Si   S.   E.   1,    117 

10.3S,  -20  OUl.  r,-,H.  Va.  85. 

2  1  Kcevf's  A:    Co.    v.    MarLiu,   [)k  V. 
1058,  20  Okl.  558. 
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jury  that  the  machinery  did  not  measure  up  to  the  required  stand- 
ard in  these  particulars."^ 

§  4711.     Presumptions  and  burden  of  proof 
§  47(1(1).    Virginia 

The  court  instructs  the  jury  that  the  burden  is  on  the  plaintiff 
to  establish  by  a  preponderance  of  the  evidence  that  he  delivered  on 

board  cars  in ,  cattle  of  the  goodness  or  standard  required  in 

the  contract  and  of  the  weight  claimed  by  him.^* 

You  are  instructed  that  the  burden  is  on  plaintiff  to  prove  his 
case,  but  by  a  preponderance  of  the  evidence  to  the  satisfaction  of 
the  jury — not  beyond  a  reasonable  doubt.  If  independent  matters 
are  set  up  by  defendants  by  way  of  defense  to  plaintiffs'  demand, 
the  burden  is  on  them  to  establish  such  facts  by  such  a  preponder- 
ance of  the  evidence,  but  not  beyond  a  reasonable  doubt.^^ 

§  4711(2).    Washington 

You  are  instructed  that,  in  so  far  as  the  defendant  relies  upon  a 
warranty  of  quality  of  the  property  sold  and  a  breach  of  the  same, 
the  burden  of  proving  the  warranty  is  upon  the  defendant,  and, 
unless  it  has  proved  both  the  warranty  and  the  breach  alleged  by 
a  preponderance  of  evidence,  it  will  not  be  entitled  to  any  benefit 
therefrom  in  the  suit.^^ 

§  4712.     Same — Breach  of  warranty 
§  4712(1).    Alabama 

The  jury  are  instructed  that  the  burden  of  showing  that  the  oats 
delivered  by  the  defendant  was  not  the  kind  of  oats  which  he  con- 
tracted to  deliver,  is  upon  the  plaintiff,  and  unless  he  has  satisfied 
the  minds  of  the  jury,  by  the  evidence  adduced,  that  the  oats  deliv- 
ered was  not  the  kind  or  variety  so  agreed  to  be  delivered,  then 
they  must  find  for  the  defendant.^" 

§  4712(2).     IVlichigan 

The  court  instructs  the  jury  that,  on  the  question  .whether  or  not 
the  express  warranty  contained  in  the  contract  has  been  broken, 
the  burden  of  proof  is  upon  the  defendant.  The  defendant  must 
prove,  by  preponderance  of  the  evidence,  that  the  plaintiff  has  brok- 
en its  warranty,  and  that  the  defendant  has  suffered  damages 
thereby.  If  you  find,  considering  all  the  evidence  that  has  been  in- 
troduced on  this  part  of  the  case,  that  the  article  contracted  for  was 
delivered  by  plaintiff  and  accepted  by  defendant  as  in  accordance 

2  3  Nev  V.  Wrenn,  84  S.  E.  1,  117  Va.  2  6  Tacoma  Coal  Co.  v.  Bradley,  27 

85.         "  P.  454,  2  Wash.  600,  26  Am.  St.  Rep. 

-4  Latbam  v.  Powell,  103  S.  E.  638,  890. 

127  Va.  382.  ^r  Gachet  v.  Warren,  72  Ala.  2SS. 

2  5Ney   V.   Wrenn,   Si  S.  E.   1,   117 
Va.  85. 
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with  the  contract  and  warranty,  and  that  defendant  has  failed  to  es- 
tablish, by  a  preponderance  of  the  proof,  that  the  plaintiff  has  brok- 
en its  warranty,  then  you  will  find  for  the  plaintiff  the  amount  of  its 
damages  which  would  be  the  purchase  price  of  the  furnace.^' 

§  4713.     Sufficiency  of  evidence  of  breach  of  warranty 

The  court  instructs  the  jury  that  the  next  issue  for  your  con- 
sideration is:  "If  so,  was  there  a  breach  of  said  warranty?"  The 
plaintiff  alleges  there  was,  and  the  burden  is  upon  him  to  satisfy 
you  of  the  truth  of  his  contention.  The  breach  of  warranty,  as  he 
contends,  consists  in  the  fact  that  the  oranges  were  not  merchanta- 
ble or  salable,  and  as  evidence  of  that  they  testify  as  to  the  condi- 
tion of  the  oranges  after  they  came  in  their  store.  The  plaintiff 
testified  that  he  had  made  an  examination  and  inspection  of  them 
at  the  depot,  and  they  seemed  to  be  all  right,  and  they  were  then 
taken  to  their  store.  You  will  remember  what  they  said  in  their 
testimony;  and  after  a  few  days  they  found,  upon  examination, 
that  the  oranges  were  one-third  to  one-half  rotten.  The  defendant 
would  be  liable,  if  you  find  them  liable  at  all,  for  such  damage  or 
deterioration  in  the  oranges  as  existed  at  the  time  of  their  delivery 
to  the  plaintiff  and  his  assignee,  by  the  railroad  company,  to  the 
plaintiff,  but  would  not  be  liable  for  any  damage  or  deterioration 
by  reason  of  some  cause  after  the  oranges  came  into  the  possession 
of  the  plaintiff,  if  they  were  merchantable  and  salable  when  deliver- 
ed here  in  .     The  defendant  contends  that  oranges  are  of  a 

perishable  nature ;  that  they  were  left  at  the  depot  before  taken 
out  by  the  plaintiffs ;  that  they  were  then  delivered  to  the  plaintiff 
and  his  assignee,  and  then  remained  in  their  place  of  business  for 
several  days  before  their  condition  was  discovered  ;  and  the  defend- 
ant argues  that  if  they  were  in  a  damaged  condition  when  they  ar- 
rived here,  and  when  the  plaintiff  took  them  from  the  railroad  com- 
pany, with  the  inspection  they  made  of  the  fruit  they  would  have 
discovered  any  damage  or  deterioration, .if  any  existed,  and  that 
you  ought  to  find  that  the  damage  complained  of  by  the  plaintiff 
came  from  some  cause  arising  in  their  places  of  business,  and  that 
there  never  was  any  Ijreach  of  warranty  by  the  defendant.  You 
will  take  all  the  evidence  bearing  on  that  point,  -and  say  whether 
or  not  there  was  any  breach  of  warranty.  If  you  are  satisfied  by 
the  greater  weight  of  the  evidence  that  at  the  time  the  oranges  were 
<lelivercd  to  the  plaintiff  they  were  not  in  a  mercliantal)le  or  salable 
conditicjn,  then  your  answer  to  this  issue  would  be,  "Yes";  if  you 
arc  not  so  satisfied,  then  your  answer  would  be  "No."  "** 

28  Wntr-rmnii-Wiiloi-hiiry       Co.       v.  "•;!' Aslifmd   v.    IT.   C.    Schrader  Co., 

Sfliool    I  list.   .No.   2   of   W.voiiiiii;^   'I'p.,       Sli  S.  E.  'J.'J,  107  ^«'.  C.  45. 
I  IS  \.  W.  (;7y,  182  Mich.  408,  L.  K.  A. 
I'Jloli,  UliO. 
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§  4714.  Relief  awarded  where  breach  of  warranty  set  up  in  action 
for  price 
You  are  instructed  that  you  can  give  judgment  for  the  plaintiff 
for  all  of  his  claim  or  any  part  thereof.  Also,  as  to  defendants* 
claim,  you  may  allow  it  in  whole  or  in  part.  That  is  to  say,  if  you 
find  his  damages  to  be  ten  cents,  you  may  allow  plaintiffs'  demand 
less  ten  cents.  If  you  find  it  to  be  $ ,  you  are  to  allow  plain- 
tiffs' claim  less  that  amount.  If  you  find  it  to  be  in  .excess  of  plain- 
tiffs' demand,  you  are  to  give  judgment  in  favor  of  defendants  for 
such  excess.^" 

§  4715.     Damages  for  breach  of  warranty 
§  4715(1).    United  States 

You  are  instructed  that  plaintiff  is  liable  to  the  defendant  for  the 
cost  price  which  was  not  paid,  and  the  defendant  is  liable  to  him 
by  way  of  damages  for  the  difference  between  the  value  of  the  to- 
bacco sound  and  the  tobacco  injured.  There  is  no  direct  evidence 
as  to  the  value  of  the  tobacco  in  sound  condition  at  S.,  as  there  was 
no  market  for  such  commodities  at  that  place.  The  cost  price 
agreed  upon  by  the  parties  may  well  be  considered  as  a  prima  facie 
standard  of  value.  It  may  be  that  the  plaintiff  agreed  to  pay  too 
much,  or  he  may  have  obtained  it  at  less  than  its  real  value.  There 
is  some  evidence  as  to  the  value  of  such  tobacco  in  the  markets  of 
the  country,  and  you  may  thus  ascertain  its  market  value  by  deduct- 
ing the  cost  of  transportation  to  such  place  of  sale.  If  you  find  that 
there  was  a  breach  of  warranty  as  to  soundness,  then  you  will  ascer- 
tain the  value  of  tobacco  when  sound,  deduct  the  value  of  the  in- 
jured tobacco  at  W.,  then  deduct  the  cost  price  of  the  second  ship- 
ment, which  was  not  paid,  and  render  a  verdict  in  favor  of  plaintiff 
for  balance,  if  any.^^ 

§  4715(2).     Alabama 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  there  was  a  breach  of  warranty  on  the  part  of  plaintiff",  the 
amount  sued  for,  less  the  sum  that  the  jury  ascertain  from  the  evi- 
dence it  would  have  cost  to  have  placed  the  apparatus  in  the  con- 
dition which  it  was  warranted  to  be,  would  be  the  amount  of  plain- 
tiff's recovery.^"' 

§  4715(3).    Delaware 

You  are  instructed  that  the  measure  of  damages  would  be  the 
difference  between  the  value  of  the  mare  in  her  unsound  condition 
and  her  value  if  she  had  been  sound  at  the  time  of  the  sale.^^ 

30  Xey  V.  Wreun,  84  S.  E.  1,  117  32  Hodge  v.  Tufts,  22  So.  422,  115 
Va.  85.                                                               Ala.  366. 

31  Reynolds  v.  Palmer  (C.  C.  N.  C.)  33  Ellison  v.  Simmons,  G5  A,  501,  6 
21  F.  433.                                                         Peunowill,  200. 
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§  4715(4).     Idaho 

You  are  instructed  that,  where  fruit  trees  are  sold  under  a  war- 
ranty, express  or  implied,  that  they  are  of  the  kind  selected  and 
the}^  prove  to  be  not  of  such  kinds  in  part  or  whole,  the  measure  of 
damages  is  the  difference  in  value  between  the  orchard  actually 
grown  from  the  trees  received,  at  the  next  planting  time  after  the 
discovery  of  the  breach,  and  the  value  which  such  orchard  would 
have  had  if  the  trees  had  been  as  warranted.^* 

§  4715(5).    Indiana 

You  are  instructed  that  if  you  find  for  the  defendant  on  either 
paragraph  of  his  set-off  herein,  the  measure  of  damages  in  his  favor 
will  be  the  cost  of  the  metal  shingle  roof,  including  the  costs  of  the 
shingles  if  paid  for,  and  the  expense  of  putting  them  on  the  roof, 
less  any  amount  you  may  find  the  shingles  were  worth  after  being 
removed  from  the  roof.  To  the  above  should  be  added  any  reason- 
able expense  which  the  defendant  incurred  in  any  attempt  to  repair 
and  improve  the  roof  so  as  to  make  it  conform  to  the  warranty  un- 
der which  they  were  sold.^^ 

§  4715(6).     Kentucky 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintifif,  you 
will  find  for  him  such  sum  in  damages  as  you  may  believe  from 
the  evidence  would  be  equal  to  the  difference  in  the  reasonable 
market  value  of  said  car,  if  it  was  to  be  equipped,  under  said  con- 
tract, with  a  new  running  gear,  and  its  reasonable  market 

value  with  the  running  gear  that  was  placed  thereunder,  but  you 
cannot  find  for  the  plaintiff  exceeding  the  amount  claimed  in  the 
petition,  to  wit,  $ .^® 

§  4715(7).    Michigan 

You  are  instructed  that,  if  you  find  in  accordance  with  the  claim 
of  the  plaintiff  that  the  defendant  warranted  this  horse  to  be  sound 
in  wind,  and  that  it  was  not  sound  in  wind  (and  that  is  the  only 
fault  which  was  alleged  against  the  horse),  if  you  find  that  the 
defendant  warranted  this  horse  to  be  sound  in  wind,  and  the  plain- 
tiff, relying  upon  that  warrant}^,  took  the  horse  and  discovered  that 
it  did  not  meet  the  requirements  of  the  contract  and  returned  it  to 
the  defendant,  and  that  the  defendant  accepted  it  and  turned  over  to 
him  another  horse  to  try  out,  and  that  plaintiff  later  returned  this  horse 
as  not  meeting  the  requirements,  then  the  defendant  would  be  liable 
upon  his  warranty  and  must  respond  to  the  plaintiff  in  such  sum  as 
the  plaintiff  has  suffered  by  reason  of  this  breach  of  warranty.    Now 

3*  Grjilinm  v.  P.rowu  Hros.  Co.,  108  3o  Iti-jlesborger    v.    Kiillcrjulni,   201 

r.  0,  .",0  Idnho,  (;.-.!.  «.  W.  45U,  ISO  Ky.  139. 

3'' Ed  wards  Mfg.  Co.  v.  Stooi)S,  102 
N.  E.  9S0,  54  Ind.  App.  301. 
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the  damages  under  the  declaration  which  he  would  be  entitled  to 
recover  would  be :  The  difference  between  the  value  of  the  horse 
at  the  time  he  accepted  it  (that  is,  at  the  time  of  the  bar^^ain),  the 
actual  value  of  the  horse,  and  what  it  would  have  been  worth  had 
the  horse  been  as  warranted.     The  plaintiff  claims  that  such  a  horse 

would  have  been  worth  $ ;   that  he  gave  $ for  it;   and 

that  he  is  entitled  to  get  his  money  back  and  the  profits. ^^ 
§  4715(8).     Missouri 

The  court  instructs  the  jur}^  that,  if  they  believe  from  the  evi- 
dence that  on  the  day  and  date  alleged  in  the  petition  the  plaintiff 

purchased  of  defendant  one  span  of  mules  for  the  sum  of  $ , 

and  that  at  the  time  of  said  sale  the  defendant  warranted  said  mules 
to  be  sound  and  perfect,  and  if  they  further  believe  from  the  evi- 
dence that  one  of  said  mules  was  afflicted  with  a  disease,  commonly 
called  heaves,  and  that  the  defendant  failed  to  disclose  said  fact  to 
the  plaintiff,  then  their  finding  should  be  for  plaintiff  in  the  sum  of 
not  more  than  $ .^* 

§  4715(9).    New  York 

The  jury  are  instructed  that,  if  3^ou  find  for  the  plaintiff  upon 
the  issue  of  whether  the  defendant,  on  the  sale  of  the  oil  mention- 
ed in  the  evidence  to  plaintiff  for  use  in  the  carpet  factory  of  plain- 
tiff, warranted  the  oil  as  claimed  by  plaintiff,  and  that  such  war- 
ranty was  broken,  and  if  you  further  believe  from  the  evidence  that 
the  carpets  in  which  such  oil  was  used  by  plaintiff  were  sold  by 
plaintiff  after  they  became  aware  of  the  vicious  quality  of  the  oil, 
and  that  such  sales  were  made  under  such  circumstances  that  left 
no  liability  on  the  part  of  plaintiffs  to  the  purchasers,  and  that  the 
price  received  from  such  purchasers  was  at  least  equal  t(3  the  actual 
value  of  the  carpets,  then  the  measure  of  damages  for  such  breach 
of  warranty,  if  there  was  a  breach,  would  be  only  the  difference 
between  the  price  actually  received  from  said  purchasers  and  the 
value  of  the  carpets  as  they  would  have  been  if  the  oil  had  been  as 
warranted.^® 
§  4715(10).     South  Carolina 

You  are  instructed  that,  if  the  machinery  in  question,  when  prop- 
erly operated,  failed  to  fulfill  such  guaranty,  then  the  defendants 
would  have  the  right  to  recover  from  plaintiff  by  way  of  counter- 
claim any  damages,  actual  and  reasonable,  natural  and  proximate, 
resulting  from  such  failure ;  that  is  to  say,  such  damages  as  were 
within  the  actual  contemplation  of  the  parties  at  the  time,  or  so  far 

37  Patterson  v.  Gore,  143  N.  W.  643,  39  Waite  v.  Borne,   25  N.  E,  1053, 

177  Mich.  591.  123  N.  Y.  592. 

3  8  Si>ivey  v.  Gee  (App.j  200  S.  W. 
726. 
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as  the  same  should  have  been  reasonably  within  the  contemplation 
of  the  parties  at  the  time,  as  damages  which  would  probably  result 
from  such  failure ;  but  such  damages  would  be  limited  to  such  ac- 
tual loss  as  might  so  accrue  during  such  time  as  would  reasonably 
be  necessary  to  remedy  such  defects  or  to  ascertain  that  same  could 
not  be  remedied  by  exercise  of  due  care.*** 

§  4715(11).    South    Dakota 

I    further    instruct   you    that    in    ascertaining   the   value   of   the 

horse  as  he  would  have  been  had  he  been  of  pure stock  it  is 

not  necessary  that  you  should  take  the  price  at  which  he  was  sold, 
for  plaintiff  is  entitled  to  receive  the  benefit  of  the  value  of  such 
a  horse  as  was  indicated  by  the  purported  certificate  of  pedigree, 
even  though  he  was  worth  more  than  $ ;  the  measure  of  dam- 
ages being  limited,  however,  to  the  sum  of  $ — ,  as  set  up  in 

the  complaint.  As  an  illustration  of  the  foregoing  principle,  and  as 
an  illustration  only,  if  you  find  that  the  horse  in  question  would 
have  been  worth  $ if  he  had  been  as  represented  by  the  de- 
fendants, and  by  the  purported  certificate  of  pedigree,  and  if  you 
find  that  a  grade  horse  of  the  age  and  condition  of  the  one  sold 
would  be  worthless  for  stock  purposes,  then  the  amount  of  dam- 
ages would  be  the  sum  of  $ ,  and  if  you  find  that  a  horse  such 

as  was  represented  by  the  defendants  and  by  the  purported  certifi- 
cate of  pedigree  was  of  a  greater  value  than  that  actually  paid  by 
plaintiff  to  defendants  you  have  a  right  to  fix  whatever  value  you 
think  the  evidence  will  warrant  and  deduct  therefrom  what  would 
be  the  value,  if  any,  of  a  similar  horse,  except  that  he  be  of  mixed 
blood  and  without  a  pedigree,  and  the  difference  will  be  the  amount 
of  the  recovery  for  the  plaintiff,  if  you  find  for  the  plaintiff  at  all.*^ 

§  4715(12).     Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence, the  plaintiff  delivered  to  the  defendant  certain  cattle  which 
did  not  come  up  to  or  comply  with  the  quality  provided  for  in  the 
contract,  then  for  such  cattle  the  said  defendant  is  entitled  to  dam- 
ages, the  measure  of  the  said  damages  being  the  difference  between 
the  value  of  such  cattle  as  delivered  and  their  value  had  they  been 
up  to  the  quality  to  be  delivered,  the  amount  of  such  damages  to 
be  credited  on  the  price  of  the  said  cattle.'"* 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  S.  was  authorized  by  the  i)laintiifs  orally  to  warrant  to 
the  purchasers  of  ihcir  fertilizers  that  they  were  as  good  as  any 

<"  Smith   &   Fnrbiisli    IM:i<li.    Co.    v.  4^  Latli:im  v.  Powell,  103  S.  E.  G3S, 

Joliii.sloii,  JSO  S.  K.    l.S!>,  lOi:  S.  ('.  ]:!(>.       1L7    Va.   u8i:. 
•1  .M<('ul»o  V.  DeMKiyers,  108  X.  W. 

:mi,  i:o  s.  d.  581. 
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other  in  the  market  of  like  price,  and  that  he  warranted  to  the  de- 
fendant, when  making  sale  of  said  fertilizers,  that  the  said  fer- 
tilizers were  as  good  as  any  other  -in  the  market  for  the  same  price, 
dollar  for  dollar,  and  they  further  find  from  the  evidence  that  the 
said  fertilizers  were  not  as  warranted,  then  they  should  find  for 
the  defendant  such  damages  as  they  find  from  the  evidence  to  have 
resulted  naturally  from  the  breach  of  the  said  warranty.'*^ 

§  4715(13).    West  Virginia 

The  court  instructs  the  jury  that,  even  though  you  believe  from 
the  evidence  that  the  automobile  sold  by  the  plaintiff  to  the  de- 
fendant had  defects  which  it  was  expressly  warranted  by  the  plain- 
tiff not  to  have,  yet  if  the  defendant  accepted  the  same  he  is  only 
entitled  to  such  an  amount  by  way  of  damages  by  reason  of  such 
defects  as  is  equal  to  the  difference  between  the  value  of  the  said 
automobile  as  it  was  warranted  and  the  value  thereof  as  it  actually 
was  at  the  time  it  was  delivered  to  the  defendant.** 

§  4716.     Same — Moneys  paid  in  settlement  of  claim  against  pur- 
chaser because  of  inferior  quality  of  goods 

You  are  instructed  that  it  is  claimed  by  the  plaintiff  that  in  the 

year the  plaintiff  made  a  sale  of  grain  to  a  firm  in  C,  which 

grain  was  to  correspond  to  a  sample  placed  in  the  hands  of  the 
plaintiff  by  the  defendant,  and  that  the  grain  shipped  to  the  party 

in  C.  directly  by  the  defendant  from  did  not  correspond  to 

the  sample  left  with  the  plaintiff  by  the  defendant,  and  that  in 
consequence  of  that  failure  to  correspond  with  the  sample  the  plain- 
tiff was  compelled  to  pay  to  the  party  in  C.  the  sum  of  $ , 

which  has  never  been  repaid  by  the  defendant.  Plaintiff  also  claims 
that  in  that  transaction  the  defendant  was  acquainted  with  the  in- 
feriority of  the  seed  sold  as  compared  with  the  sample  above  spoken 
of,  and  agreed  to  a  settlement  of  the  contention  in  respect  to  that 

sale  in  the  sum  of  $ .     It  is  also  claimed  by  the  plaintiff  that 

in  the  sale  of  seed  to  a  party  in  B.,  the  seed  shipped  to  the  JDurchaser 
directly  by  the  defendant  did  not  correspond  to  a  sample  which 
was  furnished  the  plaintiff  by  the  defendant,  and  that  in  conse- 
quence of  the  inferior  nature  of  the  seed,  as  compared  with  the  sam- 
ple, the  plaintiff  was  compelled  to  pay  to  the  party  in  B.,  the  sum 

of  $ ,  and  that  the  defendant  knew  this  fact  and  assented  to 

this  payment.  Now,  in  reference  to  these  two  items,  if  you  be- 
lieve from  a  fair  preponderance  of  the  evidence  that  the  sales  were 
made  according  to  samples  placed  in  the  hands  of  the  plaintiff  by 
the  defendant,  and  that  the  seed  shipped  to  the  purchaser  did  not 

43  Reese  v.  Bates,  2G  S.  E.  SGu,  94  *<  Gorhy  v.  Bridgeiuau,  99  S.  E.  8S, 

Va.  321.  S3  W.  Va.  727. 
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correspond  to  the  sample,  and  that  in  consequence  of  that  fact  the 
plaintiff  paid  the  purchasers  the  sum  above  named,  and  that  the 
defendant  was  aware  of  the  facts  and  assented  to  the  settlements 
made  with  the  purchasers,  then  the  defendant  would  be  liable  to 
the  plaintiff  for  these  amounts  so  paid  out  by  the  plaintiff,  without 
regard  to  any  contract  which  may  have  existed  in  reference  to  the 
sale  of  seed  by  the  defendant  to  the  plaintiff,  unless  in  that  con- 
tract some  provision  was  made  relieving  the  defendant  from  lia- 
bility or  providing  for  some  method  of  settling  the  liability  of  the 
defendant  different  from  the  liability  which  the  law  would  imply. 
In  other  words,  if  these  sales  were  made  from  samples  furnished 
to  the  plaintiff'  by  the  defendant,  and  the  seed  when  shipped  to  the 
purchasers  did  not  agree  with  the  samples,  then,  in  the  absence  of 
some  different  agreement  between  the  parties,  the  defendant  would 
be  liable  for  damage  to  the  purchasers  occasioned  by  such  sales, 
and  would  be  liable  to  repay  the  plaintiff  any  sum  which  the  plain- 
tiff paid  to  the  purchasers  in  each  case  in  settlement  of  the  dam- 
ages occasioned  by  the  failure  of  the  seed  to  correspond  with  the 
sample,  if  the  defendant  was  notified  of  the  settlement  so  made 
by  the  plaintiff  and  did  not  object  thereto."*^ 

§  4717.     Damages  for  breach  of  warranty  of  fitness 
§  4717(1).    Illinois 

Upon  the  question  of  damages,  the  court  instructs  you  that,  if 
vou  believe  from  the  evidence  they,  at  the  time  of  such  sale  to 
plaintiffs,  had  a  contract  for  the  resale  of  said  hams  to  one  D.,  of 
City,  and  that  they  had  sold  the  same  as  hams  of  the  qual- 
ity aforesaid,  and  that,  at  the  time  of  the  sale  to  the  plaintiffs,  the 
defendants  had  knowledge  of  such  contract  of  resale,  and  knew  that 
the  plaintiffs  purchased  said  hams  to  fulfill  said  contract  of  resale, 
and  that  the  hams  were  shipped  to  D.  before  the  plaintiffs  had  any 

notice  of  their  quality,  and  that  upon  their  arrival  at  City 

the  said  D.  refused  to  receive  or  pay  for  the  same,  for  the  reason 
that  they  were  not,  at  the  time  of  their  shipment  to  him,  of  the 
quality  he  had  bargained  for,  then  you  will  award  to  the  plaintiffs 
as  damages  such  sum  of  money  as  you  may  believe,  from  the 
evidence,  the  plaintiffs  had  sold  said  hams  to  said  D.  for,  less  such 
sums  as  you  may  believe,  from  the  evidence,  said  hams  were  actu- 
ally worth  at  the  time  of  their  purchase  by  the  plaintiff's;  and 
you  will  further  allow  the  plaintiffs  such  sum  of  money,  if  any. 
as  you  may  believe  from  the  evidence  they  were  obliged  to  pay 

out  on  account  of  the  transportation  of  said  hams  to  said  

City."* 

•••  \V.  II.  Siii.'ill  I't  rn,  V.  SrlMilf/,  lO'j  <n  Tliornc  V.  McVeagh,  75  111.  SI. 
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§  4717(2).    Oklahoma 

The  court  instructs  the  jury  that  the  detrniient  caused  by  the 
breach  of  a  warranty  of  the  fitness  of  personal  property  for  a  par- 
ticular use  is  deemed  to  be  the  excess,  if  any,  of  the  value  which 
the  property  would  have  had,  at  the  time  to  which  the  warrantv 
referred,  if  it  had  been  complied  with,  over  its  actual  value  at  that 
time,  together  with  a  fair  compensation  for  the  loss  incurred  by 
an  effort  in  good  faith  to  use  the  property  for  the  purpose  for  which 
it  was  purchased.  That  is,  the  measure  of  damages  in  this  case, 
if  you  find  that  the  plaintiff  is  entitled  to  recover  any  damages, 
will  be  the  excess,  if  any,  of  what  the  cattle  would  have  been 
worth  had  they  been  sound  and  free  from  any  infection,  over  their 
actual  value  at  the  time  of  the  purchase,  together  with  a  fair  com- 
pensation for  the  loss  incurred  by  the  plaintiff  in  an  effort  in  good 
faith  to  use  the  cattle  for  the  purpose  for  which  he  purchased  the 
same;  but,  before  the  plaintiff  can  recover  damages  for  loss  in- 
curred in  an  effort  to  use  the  cattle  for  the  purpose  for  which  he 
purchased  them,  he  must  show  by  a  preponderance  of  the  evidence 
that  the  defendant  knew,  or  had  reasonable  grounds  to  know,  the 
purpose  for  which  the  plaintiff  intended  to  use  them.*' 

§  4718.     Damages  from  sale  of  diseased  cattle— Communication  of 
disease  to  other  cattle 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  cattle  which  the  defendant  sold  the  plaintiff  had 
Texas  fever  ticks  upon  them  at  that  time,  and  that  the  defendant 
knew  that  fact,  or  knew  that  they  had  ticks  upon  them,  but  was 
uncertain  as  to  whether  such  ticks  were  fever  ticks  or  ticks  that 
were  harmless,  and  if  defendant  also  knew  that  plaintiff  was  buy- 
ing such  cattle  for  shipment  to  market,  and  defendant  did  not  dis- 
close the  fact  of  such  cattle  being  infected  by  such  ticks,  then  the 
defendant  would  be  liable  to  plaintiff"  for  all  the  damages  sustained 
by  plaintiff  occasioned  by  the  depreciation  in  value  of  the  cattle 
in  the  market  by  reason  of  being  infected  with  fever  ticks;  and 
the  defendant  would,  under  such  circumstances,  be  liable  to  the 
plaintiff  for  all  damages  sustained  by  the  plaintiff  resulting  from 
the  commingling  of  the  cattle  he  bought  from  defendant  with  plain- 
tiff's other  cattle.** 

§  4719.     Damages  for  breach  of  warranty  of  title 

§  4719(1).     Kentucky 

The  court  instructs  the  jurv^  that  if  you  believe  from  the  evi- 
dence that  defendants  used  reasonable  diligence  to  perfect  the  title 

47  Puis  V.  Hornbeck,  103  P.  665,  24  4  8  Puis  v.  Ilornbeck,  10.3  P.  665,  24 

Okl.  2S8,  20  L.  R.  A.  (N.  S.)  202,  13S       Okl.  288,  29  L.  R.  A.  (N.  S.)  202,  138 
Am.  St.  Rep.  883.  Am.  St.  Rep.  8S3. 
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to  the  mule,  within  a  reasonable  time,  and  tendered  said  mule  to 
plaintiff,  together  with  a  fair  and  reasonable  amount  for  the  use 
of  same,  the  law  is  for  the  defendants  and  you  should  so  find ;  un- 
less you  further  believe  from  the  evidence  that  the  value  of  said 
mule  had  depreciated  while  out  of  plaintiff's  possession,  in  which 
event  you  will  find  for  plaintiff  the  reasonable  difference,  if  any, 
in  the  value  between  said  mule  when  tendered  back,  and  the  said 
mule  on  the  day  he  was  taken  from  the  possession  of  plaintiff,  and 
also  the  reasonable  value  of  the  services  of  said  mule  while  out  of 
the  possession  of  plaintiff,  provided  no  tender  to  plaintiff  by  de- 
fendants of  said  amount  for  the  use  of  the  mule  was  made  at  the 
time  of  the  tender  of  the  mule.^^ 

§  4719(2).    Wyoming 

The  jury  are  instructed  that  if  you  find  from  the  evidence  that 
the  defendants  sold  and  delivered  to  the  plaintiff  sheep  which  they, 
the  defendants,  at  the  time  did  not  own,  and  that  the  plaintiff  in 
good  faith  paid  for  and  received  the  said  sheep  with  the  understand- 
ing that  they  belonged  to  the  defendants,  and  if  you  further  find 
from  the  evidence  that  a  part  or  a  portion  of  said  sheep  sold  was 

at  the  time  the  property  of  the  Company,  or  that  of  any 

other  party  or  person  other  than  the  defendants,  and  that  the  right 
to  make  sale  thereof  had  not  been  given  the  defendants,  then  they  could 
not  give  or  convey  to  the  plaintiff  title  thereto,  and  under  the  law 
the  plaintiff  or  defendants  is  bound  to  account  to  the  true  owner 
or  owners  of  said  sheep,  and  under  such  circumstances  the  plain- 
tiff is  entitled  to  recover  from  the  defendants  as  damages  the  price 
paid  for  said  sheep  at  the  time  such  agreement  and  delivery  were 
made,  together  with  interest  from  that  date  and  other  damages  nec- 
essarily arising  out  of  the  transaction.-''^ 

§  4720.     Duty  of  buyer  to  mitigate  damages  from  breach 

You  are  instructed  that,  if  you  believe  that  proper  prudence  re- 
quired that  each  of  the  mules  should  be  isolated  from  every  other 
in  the  suspected  lot  bought,  it  was  the  duty  of  plaintiff  so  to  isolate 
them ;  and  if,  as  a  result  of  failing  so  to  isolate  them,  you  find  that 
the  disease  was  spread  from  one  mule  to  the  other,  then  I  charge 
you  that  plaintiff  cannot  recover  for  the  damages  occasioned  by 
such  spread  of  the  diseasc."^^ 

■«o  I>f('  V.  W(.(i(ls,  171  S.  W.  :;s!»,  101  ci  Snowdon  v.  Waterman,  31  S.  E. 

Ky.  S0<;.  110,  105  Ga.  3S4. 

•'•'>  IlolIiiiH  V.  Duiicoiiibo,  157  1'.  81)0, 
24  Wyo.  311. 
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H.    Remedies  of  Seller  For  Breach  oe  Contract 

§  4721.     Right  to  abandon  contract 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi-' 

dence  that  the  plaintiff  and  defendant  did,  on ,  enter  into  a 

binding  verbal  contract  for  the  sale  by  the  plaintiff  to  the  defend- 
ant of  fertilizer  bags,  the  said  contract  to  be  wholly  per- 
formed within  a  year ;  and  that  all  the  terms  and  conditions  of 
said  sale  were  definitely  agreed  upon ;  and  that  a  memorandum  of 
the  said  terms  and  conditions  was  made  in  writing  and  left  with 
the  defendant,  but  was  not  signed  by  either  party ;  and  that  it 
was  the  intention  of  the  parties  to  subsequently  reduce  the  terms 
of  said  verbal  contract  to  a  formal  written  contract  to  be  signed 

by  both  parties ;    and  that  the  plaintiff'  did,  on  ,  transmit  to 

the  defendant  a  written  formal  contract  which  embodied  the  terms 

agreed  upon  between  the  parties  on  ,  and  set  forth  in  said 

memorandum,  and  requested  the  defendant's  signature  thereto  and 
promising  execution  thereof  on  its  part ;  and  that  the  defendant  re- 
fused to  sign  said  written  contract  without  an  alteration  of  the 
purchase  price ;  and  that  plaintiff  declined  to  agree  to  such  altera- 
tion ;  and  that  defendant  thereupon  refused  to  sign  said  contract 
or  to  recognize  any  obligatioh  upon  himself  under  the  said  verbal 
contract;  and  that  defendant  definitely  advised  plaintiff  that  he 
would  not  carry  out  the  terms  of  said  verbal  agreement  on  his 
part — then  such  conduct  on  the  part  of  the  defendant  constituted 
a  breach  of  the  said  verbal  contract,  and  the  plaintiff  thereupon  be- 
came privileged  to  abandon  the  said  contract  on  its  part,  and,  in  the 
event  of  such  abandonment,  to  recover  from  the  defendant  such 
damages  as  it  may  have  sustained  by  reason  of  such  breach.*' 

§  4722.     Damages  for  breach  by  buyer 
§  4722(1).     Delaware 

You  are  instructed  that,  where  goods  are  sold  at  an  agreed  price, 
to  be  delivered  at  a  future  time,  and  the  purchaser  refuses  to  re- 
ceive the  same  in  accordance  with  the  contract  of  sale,  the  seller 
may  resell  the  same  at  the  market  price,  if  the  commodity  has  a 
market  price,  and  recover  from  the  purchaser  the  loss  on  such  re- 
sale.^^ 

§  4722(2).     Illinois 

The  jury  are  instructed  that  if,  in  this  case,  they  find  for  the 
plaintiff,  they  will  assess  the  plaintift''s  damages  at  the  dift'ercnce 
between  the  contract  price  of  the  corn  in  question  and  the  price 

R2  Pocahontas  Guano  Co.  v.  Collins-  •"  Reese  v.  Hoffecker,  G5  A.  5SS,  6 

Plass   Co.,  88  S.  E.  66,  118  Va.  659.      Pennewill,  198. 
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and  value  of  corn  in  ,  where  the  corn  was  to  be  delivered, 

at  the  date  of  the  breach  of  contract,  if  they  believe,  from  the  evi- 
dence, that  there  has  been  a  breach  of  said  contract.^* 

§  4722(3).     Kentucky 

Gentlemen  of  the  jury,  it  is  the  undisputed  evidence  in  this  case 
that  the  two  cars  of  oats,  mentioned  to  you  in  evidence  and  shipped 
by  plaintiff  to  the  defendant,  were  to  be  choice  mill  oats,  and  the 
court  now  instructs  you  that  if  you  shall  believe  from  the  evidence 
that  said  oats  were  choice  mill  oats,  and  that  defendant  refused 
to  receive  same,  and  that  plaintiff  after  such  refusal,  used  reason- 
able efforts  and  due  diligence  to  dispose  of  said  oats  at  the  best 
price  that  could  be  obtained  on  the market,  and  did  so  dis- 
pose of  same  at  a  loss  of  $ ,  including  demurrage  on  said  tv/o 

cars  in  which  said  oats  were  shipped,  then  the  law  is  for  the  plain- 
tiff, and  you  will  find  for  the  plaintiff  $ .^^ 

§  4722(4).    Maryland 

If,  under  the  court's  instructions,  the  jury  shall  find  for  the 
plaintiff,  the  measure  of  damages  is  the  profit  which  they  shall  find 
from  the  evidence  he  would  have  made,  if  the  contract  had  been 
fully  performed  by  him.^° 

§  4722(5).     Virginia 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  plaintiff  is  entitled  to  recover  in  this  case,  then  they 
should  proceed  to  assess  the  damages  to  which  it  is  entitled;  and 
the  court  further  instructs  the  jury  that  in  ascertaining  such  dam- 
ages they  should  first  determine  from  the  evidence  in  this  case 
what  the  entire  costs  would  have  been  to  the  plaintiff  to  complete 
its  contract  with  the  defendants,  and,  after  ascertaining  the  costs 
of  completion,  to  deduct  the  same  from  the  sum  which  the  plain- 
tiff' would  have  been  entitled  to  receive  from  the  defendant  under 
the  terms  of  the  contract,  if  the  same  had  been  performed.  From 
this  result  they  should  then  deduct  any  profits  which  the  evidence 

shows  were  made  by  plaintiff  by  using  the needle  machines 

described  in  the  evidence.  The  result  thus  ascertained  will  be  the 
damage  which  the  plaintiff  is  entitled  to  recover  in  this  action.'*" 

The  court  instructs  the  jury  that,  if  they  should  find  for  the 
plaintiff,  they  should  assess  its  damages  at  the  net  profit  which  the 
plaintiff  would  have  derived  from  a  complete  performance  of  the 
contract  in  question  (if  they  believe  from  the  evidence  that  any 

£-■»  Sanborn  v.  P.onedict.  78  111.  309.       C5  Md.  198.  .'}  A.  .100,  9  A.  120.  .">T  Am. 
sfi  |i:i\vkinH  v.  10.  L.  Welch  Co.,  22.j       Kcp.  .*',1S. 
S.  W.  lOm,  isy  Ky.  711.  •"  Norfolk    Hosiery    &    Underwear 

60  r.altiuiore  &  O.  It.  (Jo.  v.  Brydou,      Mill.s  Co.  v.  iEtna  Hosiery  Co.,  98  S. 

E.  43,  124  Va.  221. 
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such  net  profit  would  have  been  so  derived  by  the  plaintiff)  ;  and, 
in  addition  thereto,  the  amount  of  loss,  if  any,  that  may  have  been 
sustained  by  the  plaintiff  in  the  proper  sale  by  it  of  material  which 
it  had  properly  purchased  for  the  purpose  of  the  contract.^* 

§  4723.     Same — As  dependent  upon  notice  to  buyer  of  resale  to 
third  person 

The  court  instructs  the  jury  that,  before  plaintiff"  can  recover  of 
defendant  the  dift'erence  between  the  price  which  defendant  was  to 

pay  for  the  corn  and  oats  and  the  price  that paid  for  said 

grain,  the  jury  must  be  reasonably  satisfied  from  the  evidence  that 
plaintiff  gave  defendant  reasonable  notice  of  its  intention  to  re- 
sell said  grain  to  other  parties,  an'd  that  plaintiff  gave  notice  to 
defendant  or  his  authorized  agent  that  it  would  hold  defendant 
liable  or  responsible  for  the  difference  between  the  price  defendant 
was  to  pay  for  said  grain  and  the  price  at  which  it  was  going  to 
be  resold  to  other  parties. ^^ 

§  4724,     Recovery  by  seller  of  expenses  caused  by  breach 

The  court  instructs  the  jury  that  defendant  is  not  liable  for  any 
expense  incurred  by  plaintiff'  in  sending  its  agent  to  see  about  the 
grain  shipped  to  defendant,  or  in  making  a  sale  of  said  grain  to 

any  other  person  in  ,  nor  is  it  liable  for  the  expense  of  any 

telegram  sent  by  plaintiff  or  its  agent.**' 

§  4725.     Duty  to  mitigate  damages 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  and  defendant  entered  into  a  binding  con- 
tract on  the  r-  day  of  ,  and  that,  prior  to  its  complete 

performance  on  the  part  of  the  plaintiff,  the  defendant  notified 
the  plaintiff"  that  he  would  not  perform  the  same,  and  that  subse- 
quent to  said  notice  on ,  the  plaintiff  advised  the  defendant 

that  it  accepted  such  renunciation  as  a  breach  of  said  contract,  and 
would  hold  him  liable  for  such  damages  as  might  be  sustained,  then 
the  contract  was  at  an  end  from  that  date,  subject  to  the  plaintift"'s 
right  thereunder  to  recover  such  damages  as  it  might  sustain  by 
reason  of  such  breach.  And  it  thereupon  became  the  duty  of  the 
plaintiff  to  so  conduct  itself  in  the  exercise  of  a  reasonable  busi- 
ness judgment  as  to  endeavor  to  make  its  damage  from  said  breach 
as  small  as  possible.  And  if  the  jury  further  believe  from  the  evi- 
dence that  the  plaintiff'  upon  entering  into  the  said  contract  with 
the  defendant,  and  in  accordanpe  with  its  usual  custom  in  such 
cases,  purchased  in  the  open  market,  at  the  current  market  price, 

5  8  Pocahontas  Guano  Co.  v.  Collins-  so  Southern  States  Co.  v.  Long,  73 

Plass  Co.,  88  S.  E.  66,  118  Va.  659.  So.  146,  15  Ala.  App.  286. 

5  3  Southern  States  Co.  v.  Long,  73 
So.  148,  15  Ala.  App.  286. 
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the  material  from  which  the  said  bags  were  to  be  manufactured ; 
and  that  upon  the  acceptance  of  the  defendant's  renunciation  (if 
there  were  such  renunciation  and  acceptance)  it  sold  said  material 
in  the  open  market,  or  otherwise  disposed  of  it,  at  the  then  market 
price;  and  that  such  sale  or  disposition  of  said  material  was  the 
exercise  of  a  reasonable  business  judgment  in  the  performance 
of  its  duty  to  endeavor  to  minimize  its  damage  arising  from  said 
breach;  and  that  the  said  sale  or  disposition  was  at  a  price  different 
from  that  at  which  said  material  was  purchased ;  and  that  the  plain- 
tiff is  entitled  to  recover  in  this  action— then  such  difference  in  the 
purchase  and  selling  price  of  said  material  is  an  element  of  dam- 
ages to  be  considered  by  the  jury  in  arriving  at  their  verdict.®^ 

I.    Actions  for  Pricij 

§  4726.     Elements  of  cause  of  action 
§  4726(1).     Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the   cement  became  the  property  of  the  defendant  at 

the  time  it  was  stored  in  the  bins  in  the  stockhouse  at ,  and 

if  they  further  believe  from  the  evidence  that  the  said  cement  was 
merchantable  and  suitable  for  construction  work  at  the  time  it 
was  so  stored,  then  you  should  find  for  the  plaintiff"  for  the  amount 
sued  for,  if  you  further  believe  that  the  amount  sued  for  does  not 
exceed  the  agreed  price,  less  the  credit  to  which  the  defendant  is 
entitled  for  payments  on  account.''' 

§  4726(2).    Iowa 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  the  plaintiff  did  furnish  the  defendant  ,a  new  set 
of  high  cap  batteries,  13  plate,  40  cell,  new  throughout,  of  the 
same  kind  then  used  in  the  Detroit  machine,  and  that  plaintiff"  in- 
stalled the  same  in  defendant's  electric  car  in  accordance  with  said 

contract,  then  you  are  to  allow  the  plaintiff  the  sum  of  $ , 

the  ccjntract  price  for  same ;  but  if  he,  the  plaintiff,  has  failed  so 
to  establish  his  case,  and  you  find  that  the  defendant  did  rescind 
the  said  contract,  as  explained  in  the  next  paragraph  of  these  in- 
structions, then  you  are  not  to  allow  the  said  $ for  the  plain- 

tiff."-'* 

§  4727.     Right  of  recoupment  or  set-oflF 

You  are  instructed  that  in  thi.s  case  the  defendants  W.  &  A. 
liavc  sought  to  iiave  set  off  against  this  demand  of  the  plaintiffs 

«!  I'ocaliojitiis  (Jiiano  Co.  v.  Collins-  '••''  r.jisliaw-.Toy  Co.  v.  Walsh,  174  N. 

rias.s  Co.,  88  S.  K.  (1(1,  118  Va.  G.™)!).  W.  .'iD'J,  1S7  lovva,  574. 

''•-'  Cook  &  liaiiri*'  ("oiitract  in;;  Co.  V. 
IU-11,  G'J  .So.  L'T:j,  177  Ala.  018. 
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for  the  price  and  value  of  this  " belting"  a  claim  of  damages 

arising  out  of  the  purchase  by  them  and  their  partner,  S.,  of  some 

so-called  " "  goods,  which  it  is  claimed  did  not  conform  to 

an  alleged  warranty.  This  suit  is  brought  upon  a  demand  for 
goods  furnished  the  defendants,  W.  &  A.,  upon  their  written 
order  alone,  and  it  is  not  competent  for  the  defendants  to  set  off 
any  demand  against  this  claim  which  defendants  own  jointly  with 
any  one  else.  The  jury  wilt  therefore  disregard  the  defendants' 
claim  of  set-off.^ 

§  4728.     Set-off  on  account  of  goods  not  delivered 
§  4728(1).     Alabama 

I  charge  you,  gentlemen  of  the  jury,  if  you  believe  from  the  evi- 
dence that  the  defendants  extended  the  time  of  plaintiff's  per- 
formance of  contract  until  ,  as  is  alleged  in  the  sixth  plea, 

and  you  further  believe  from  the  evidence  that  after  such  date  the 
defendants  purchased  no  lumber  to  take  the  place  of  that  plain- 
tiff contracted  to  furnish,  and  you  further  find  from  the  evidence 
that  on  said  date  the  market  price  of  the  lumber  plaintiff  con- 
tracted to  furnish  was  not  in  excess  of  the  contract  price,  you  must 
find  for  the  plaintift'.**" 

§  4728(2).    Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
Mrs.  ,  acting  for  her  husband, ,  ordered  a  bill  of  lum- 
ber from  the  plaintiff  for  an  agreed  price  of  $ ,  and  that  this 

"bill  of  lumber  included  the  items   of  feet  of  shiplap  and 

• feet  of  siding,  amounting  to  $ ,  and  that  the  plaintiff 

had   agreed   to   furnish   same,  together  with   the   other  items,   for 

$ ,  then  you  will  credit  the  bill  with  the  item  of  $ .     If 

you  believe  from  the  evidence  that  the  items  of feet  of  ship- 
lap  and  the  feet  of  siding  were  not  included  in  the  bill  of 

lumber  agreed  to  be  furnished  for  $ ,  but  that  the  same  was 

ordered  as  an  extra  over  and  above  the  estimate  of  $ ,  then 

you  will  charge  defendant  with  the  item  of  $ .^'^ 

§  4729.     Defense'  of  defects  in  goods — Severability  of  contract 

You  are  instructed  that  a  contract  having  several  distinct  items 
and  founded  upon  a  consideration  apportioned  to  each  is  severable. 
If  you  find  that  a  part  of  the  articles  covered  by  the  contract  is  in 
grade,  kind  and  quality  as  therein  provided  and  they  have  a  value 
or  price  apportioned   to  them,   separate   from  the   price   of   other 

6*  Gutta  Percha  &  Rubber  Mfsc.  Co.  ec  Baldwin  v.  .T.  B.  FarMiin-  Lum- 

Y.  Wood,  48  N.  W.  28,  84  Mich.  452.      ber  Co.  (Civ.  App.)  142  S.  W.  980. 

6  5  Georffe  F.  Craig  &  Co.  v.  Pierson 
Lumber  Co.,  53  So.  803,  1G9  Ala.  54S. 
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goods  not  up  to  contract  price  and  grade,  then  you  will  find  for 
the  plaintiff  for  the  price  of  goods  which  are  equal  in  grade  to  that 
provided  by  the  contract.''"'' 

§  4730.     Burden  of  proof 

§  4730(1).     Missouri 

The  jury  are  instructed  that,  while  the  burden  of  proof  is  on  the 
plaintiff  to  show  by  a  preponderance  of  the  evidence  that  he  deliv- 
ered to  the  defendant  at  its  place  of  business  the  quantity  and  qual- 
ity of  wheat  for  which  a  recovery  is  sought  herein,  it  is  not  plain- 
tiff's duty  to  explain  what  became  of  said  wheat  after  its  deliv- 
ery, nor  the  manner  of  defendant's  weighing  or  measuring  the 
same,  nor  the  condition  or  operation  of  its  scales,  the  measures 
or  testing,  if  any,  used  by  defendant  in  ascertaining  the  weight, 
measure;  or  grades  of  said  wheat.*** 

§  4730(2).    Virginia 

The  court  instructs  the  jury  that,  while  the  burden  of  proof  is 

upon  the  plaintiff to  show  that  he  sold  the  three  horses  to 

defendant,  yet  the  burden  of  proof  is  upon  defendant  to  establish 
that  the  horses  came  into  his  possession  in  some  way  other  than 
by  bargain  and  sale.''^ 

§  4731.     Recovery  of  interest 

The  jury  are  instructed  that,  if  the  jury  further  believe,  from 

the  evidence,  that  the  defendant  agreed  to  pay  per  cent. 

interest  on  the  materials  furnished  after  ,  then,  if  the  jury 

further  believe  that  any  part  of  the  materials  were  furnished  and 
not  paid  for,  they  will  calculate  interest  on  the  same  from  the  date 
they  were  furnished  after  that  date.'" 

J.    Actions  by  Buyer  for  Breach  of  Contract 

§  4732.     Elements  of  cause  of  action 
§  4732(1).     Delaware 

You  are  instructed  that  this  is  an  action  of  covenant  brought  by 
the  plaintiff,  the  Canning  Company,  agajnst  the  defend- 
ant, to  recover  damages  for  the  alleged  breach  of  a  contract  under 
seal.  Under  the  terms  of  the  contract  it  was  the  duty  of  the  de- 
fendant to  deliver  to  the  plaintiff  all  the  tomatoes  grown  during 

the  season  of  on  a  four-acre  plot  of  land  as  provided  for 

in  the  contract.  He  agreed  to  deliver  the  tomatoes  called  for  in 
the  contract  at  the  price  of cents  per  basket.     The  i)lainliff 

67  Walter   rr.'ill  iK:   Co.  v.  Metzger,  «»  Jiicob.s  v.  Warthon,  80  S.  K.  IL'J, 

O.'i  S.  W.   im,  78  Ark.  177.  115  Va.  .'-)71. 

';xl'.l()ss  V.  Aurora  .Milling  Co.,  'S2'J  ^o  i'i-(;.sl)yterian  Church  of  New  Bos- 

S.  ^^'.  833.  ton  V.  ICrncrson,  60  111.  2U9. 
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claims   that  the   defendant  grew   tomatoes  during-  the   season  of 

,  and  that  he  did  not  deliver  them  to  the  plaintiff,  and  by 

reason  thereof  the  plaintiff  was  required  to  go  into  the  open  mar- 
ket and  buy  tomatoes  at  a  price  greatly  in  excess  of  the  contract 

price.     The  defendant  admits  that  during  the  season  of  he 

grew  baskets  of  tomatoes  and  did  not  deliver  any  of  them 

to  the  plaintiff  company.    There  is,  therefore,  no  question  that  the 

defendant  grew  tomatoes  during  the  season  of  and  that  he 

did  not  deliver  them  to  the  plaintiff  as  he  was  required  to  do  under 
the  terms  of  his  contract.'^ 

You  are  instructed  that,  if  you  should  find  from  the  evidence 
that  there  was  not  a  contract  l)etween  the  plaintiff  and  the  defend- 
ants, as  alleg'ed  by  the  plaintiff,  then  your  verdict  should  be  for  the 
defendants  for  if  there  was  no  contract  between  the  parties,  there 
could  not  be  a  breach  on  the  part  of  the  defendants.  If  on  the 
other  hand  you  should  find  from  the  evidence  the  existence  of  the 
contract  as  alleged  by  the  plaintiff",  then  you  must  consider  and  de- 
termine whether  there  was  a  breach  of  the  alleged  contract  on  the 
part  of  the  defendant  and  a  loss  to  the  plaintiff  by  reason  thereof.'^ 

§  4732(2).    Virginia 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 
evidence  that  the  defendant  failed  or  refused  to  deliver  the  coal  as 
stipulated  in  the  contract,  and  that  the  plaintiffs  were  damaged 
thereby,  then  the  plaintiff's  are  entitled  to  recover.'^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant to  deliver  the  coal  in  accordance  with  its  contract  with   the 

plaintiffs,  that  its  inability  to  purchase  the  coal  from  the  

Company  could  not  relieve  it  of  its  duty  to  deliver  said  coal  to  said 
plaintiff's  unless  the  contract  by  reason  thereof  and  upon  all  the 
evidence  was  rendered  impossible  of  performance  for  causes  be- 
yond the  control  of  the  defendant  as  explained  in  another  instruc- 
tion ;  and  its  failure  to  deliver  said  coal  in  accordance  with  its  con- 
tract, unless  relieved  of  performance,  as  stated,  without  fault  on 
part  of  said  defendant,  rendered  it  liable  to  the  said  plaintiffs  for 
all  such  damages  as  were  the  natural  and  proximate  result  of  its 
failure  to  deliver  the  said  coal  in  accordance  with  the  terms  of  said 
contract.'* 

71  Liberty  Brand  Canning  Co.  v.  Beazley  &  Blanford,  92  S.  E.  S2l.  121 
Denby,  108  A.  142,  7  Boyce,  465.  Va.  4. 

72  Terry  v.  Parsons,  102  A.  985,  7  7*  Eastern  Coal  &  Expert  Corp.  v. 
Boyce,  90.  Beazley  &  Blanford,  92  S.  E.  824,  121 

73  Eastern  Coal  &  Expert  Corp.  v.  Va.  4. 
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§  4733.     Burden  of  proof 
§  4733(1).    Arkansas 

You  are  instructed  that  plaintiff  sues  the  defendant  on  a  balance 
on  a  contract  introduced  in  evidence.  The  execution  of  the  con- 
tract is  admitted,  and  also  that  there  is  a  balance  of  $ not 

paid  of  the  amount  agreed  to  be  paid  under  the  contract.  Defend- 
ant, by  way  of  counterclaim,  asks  damages  against  plaintiff  for  al- 
leged defects  in  the  soda  fountain  (one  of  the  articles  sold  under 
the  contract),  and  also  damages  for  expenses  in  testing  the  foun- 
tain as  a  suitable  article  for  the  purposes  for  which  it  was  pur- 
chased. The  burden  of  proof  is  on  the  defendant  to  sustain  his 
counterclaim  by  a  preponderance  of  the  evidence.'^ 

§  4733(2).     Delaware 

You  are  instructed  that  the  plaintiff's  action  is  based  on  a  breach 
of  an  alleged  contract,  and  for  him  to  recover  the  burden  is  on  the 
plaintiff'  to  prove  to  3^our  satisfaction  by  a  preponderance  of  evi- 
dence that  there  existed  between  the  plaintiff  and  the  defendants 
a  contract  as  alleged  by  him,  that  there  was  a  breach  of  the  con- 
tract on  the  part  of  the  defendants  and  the  plaintiff  was  damaged 
thereby.'* 

§  4734.     Damages 
§  4734(1),    Delaware 

You  are  instructed  that,  if  you  believe  the  agreement  was  made 
as  testified  to  by  the  plaintiff,  you  should  return  a  verdict  for  the 
plaintiff  covering  the  loss  which  the  evidence  shows  was  sustained 
by  him  because  of  the  defendants'  breach,  if  any,  of  said  agreement 
which  loss  would  be  any  decrease  in  the  price  of  the  peaches  be- 
cause of  their  being  overripe ;  any  decrease  in  the  price  of  the 
peaches  because  they  had  to  be  shipped  in  secondhand  carriers ; 
any  decrease  in  the  price  of  peaches  that  had  to  be  shipped  in  bas- 
kets, and  the  value  of  those  wholly  lost,  and  any  extra  expenses 
the  jjlair-riff  was  i)Ut  to  for  lal^or  and  teams  caused  by  the  delay 
in  picking,  packing  and  hanling  the  peaches.''' 

§  4734(2).     Missouri 

'i'he  court  instructs  the  jury  that  if,  on  account  of  the  failure 
and  refusal  of  the  defendants  to  so  ship  said  carload  of  potatoes  to 
the  plaintiffs,  ])laintirfs  were  required  to  and  did  purchase  potatoes 
fr(;m  other  persons  at  a  large  increase  in  j^rice  over  the  price  agreed 
upon  for  the  purchase  of  said  car  of  potatoes  from  the  defendants, 

T'.  Wr-stcrn  fill. inct  iV:  Fixture  :\If!,'.  7<i  T(>rry   v.    I'Mrsons,    102   All.   9Sr), 

Co.  V.  iJiivLs,  Ibi  fci.  W.  2T.',,  llii  Ark.       7  r.o.vcc.  !K). 

:.;70.  7  7T»'iiy  V.  i'msoiis,  lOli  AM.  Oii.5,  7 

Boyce,  W. 
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and  the  plaintiffs  were  thereby  damaged,  then  you  will  find  the  is- 
sues for  the  plaintiffs  and  assess  their  damage  at  such  amount  as 
you  may  believe  and  find  from  the  evidence  is  the  difference  be- 
tween the  price  at  which  said  cars  of  potatoes  were  purchased  by 
the  plaintiff's  from  the  defendants  and  the  reasonable  amount  the 
plaintiff's  were  required  to  pay  on  the  market  for  such  potatoes  at 
the  time  the  defendants  failed  and  refused  to  deliver  said  potatoes 
to  the  plaintiffs,  not  to  exceed  the  sum  of  $ ."* 

§  4735.     Damages  for  refusal  or  failure  of  seller  to  perform 
§  4735(1).    Alcibama 

I  charge  you,  gentlemen  of  the  jury,  if  you  believe  from  the  evi- 
dence that  the  defendant  extended  the  time  of  plaintiff's  perform- 
ance of  the  contract  until ,  as  is  alleged  in  the  sixth  plea,  and 

you  further  believe  from  the  evidence  that  after  said  date,  the 
defendant  purchased  more  lumber  to  take  the  place  of  that  plain- 
tiff had  contracted  to  furnish,  and  you  further  find  from  the  evi- 
dence that  on  said  date  the  market  price  of  the  lumber  plaintiff 
contracted  to  furnish  was  not  in  excess  of  the  contract  price,  you 
must  find  for  the  plaintiff'/'* 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  are  reasonably 
satisfied  from  the  evidence  that  defendant  purchased  no  lumber  to 
supply  the  place  of  that  plaintiff  contracted  to  furnish  after  plain- 
tiff' breached  its  contract,  and  you  further  find  that  the  evidence 
does  not  show  at  the  time  of  breach  any  specified  difference  in  the 
market  and  contract  price,  you  must  find  for  the  plaintiff.*" 

§  4735(2).     Arkansas 

The  court  instructs  the  jury  that  if  you  find  for  the  plaintiff,  the 
measure  of  its  damages  will  be  the  difference  between  the  actual 
cash  market  value  of  such  staves  as  were  still  undelivered  under 
the  contract  at  cars  at ,  at  the  time  of  the  refusal  of  the  de- 
fendants to  fulfill  their  contract,  if  proven,  and  the  amount  which 
plaintiff  was  to  pay  for  such  staves  at  the  price  agreed  upon  by 
the  parties  as  shown  by  such  contract,  if  any  such  difference  has 
been  shown   by  a  preponderance   of  the   evidence,  together   with 

per  cent,  interest  thereon  from  the  date  of  such  breach  to 

this  date."^ 

§  4735(3).    Delaware 

You  are  instructed  that,  if  you  should  find  by  reason  of  the  de- 
fendant's failure  in  this  respect  that  the  plaintiff  suff'ered  damages 

7  8  Mayo   V.  J.   L.    Price  Brokerage  son  Lumber  Co.,  60  So.  838,  179  Ala. 

Co.  (App.)  218  S.  W.  932.  535. 

7  9  George  F.  Craig  &  Co.  v.  Pierson  «i  L.  N.  Lanier  &  Co.  v.  Little  Rock 

Lumber  Co.,  60  So.  ^838,  179  Ala.  535.  Cooperage  Co.,  115  S.  W.  401,  88  Ark. 

80  George   F.   Craig  &   Co.   v.  Pier-  557. 
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then  your  verdict  should  be  in  favor  of  the  plaintiff  for  such  sum 
as  you  may  believe  from  the  testimony  was  the  difference  between 
the  price  at  which  the  defendant  contracted  to  furnish  the  toma- 
toes and  the  market  price  of  tomatoes  during  the  season  of , 

including  any  expense  incurred  in  their  purchase  in  place  of  those 
not  delivered  by  the  defendant. ^^ 

§  4735(4).     Illinois 

The  jury  are  instructed  that,  if  you  find  that  a  contract  was  en- 
tered into  by  the  defendants,  as  alleged  in  the  plaintiff's  declara- 
tion, for  the  sale  of  brick,  at  the  price  of  $ a  thou- 
sand, that  the  plaintiff  demanded  said  brick,  and  the  defendants 
refused  to  deliver  the  same,  you  will  first  ascertain  from  the  evi- 
dence when  said  demand  and  refusal  occurred,  and  what  the  mar- 
ket price  of  such  brick  was  at  the  time  of  said  demand  and  refusal, 
and  if,  at  the  time  of  said  demand  and  refusal,  the  market  price  was 
higher  than  the  price  named  in  the  contract,  then  you  will  give  a 
verdict  for  the   plaintiff  for  the   dift'erence  between   such  market 

price  and  the  price  agreed  upon,  and  interest  at  per  cent. 

from  the  time  of  such  refusal."^ 

§  4735(5).    Iowa 

The  jury  are  instructed  that,  in  the  event  that  you  determine  un- 
der the  evidence  offered  and  introduced  upon  this  trial,  and  under 
the  instructions  as  herein  given,  that  the  defendant  is  entitled  to 
recover  damages  in  some  sum  under  his  answer  and  counterclaim 
as  pleaded  by  him,  then,  as  a  matter  of  law,  the  measure  of  damages  is 
the  dift'erence  between  the  contract  price  which  the  defendant  had 
agreed  to  pay  for  said  goods,  wares,  and  merchandise  to  be  furnished 
and  delivered  to  him  and  the  reasonable  market  value  of  such  goods 
which  plaintiff's  assignor  failed  to  furnish  and  deliver  to  said  defend- 
ant, if  you  find  the  fact  so  to  be,  when  the  contract  was  broken  and  vio- 
lated, if  you  so  find.^ 

§  4735(6).     Kentucky 

You  are  instructed  that,  although  you  may  or  may  not  find  for 

plaintiff  under  instruction  above,  if  you  shall  believe  from 

the  evidence  the  plaintiff'  agreed  by  either  or  all  of  the  first,  sec- 
ond, or  third  contracts,  which  were  offered  in  evidence,  to  deliver 

a  quantity  of  saw  logs  to  defendants  in  ,  at  the  mouth  of 

creek,  and  failed  to  deliver  any  portion  of  said  logs,  and 

such  failure  to  deliver  such  logs  was  not  caused  by  any  fault  of 
defendants,  you  will  find  for  defendants,  and  the  measure  of  your 
finding  will  ])C  the  difference  between  the  market  value  of  said  logs 

82  Lihorty    r.nmd    Cunning    Co.    v.  84  Now  Eiif^land   Syiulirate  v.  Cut- 

DOTihy,  lOS  A.  HL'.  7  Hoyco,    icr,.  ler,  143  N,  W.  100.1,  162  Iowa,  246. 

'8  Sleutcr  V.  Walll)!uiiii,  1.-,  III.  13. 
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at  the  mouth  of creek  in  ,  and  the  contract  price  at 

the  time  of  delivery  provided  for  in  the  contract,  not  to  exceed  the 

sum  of  $ .     If  you  do  not  so  believe  your  finding  will  be  for 

plaintiff  on  this  point.*'*'' 

§  4735(7).    Michigan 

You  are  instructed  that  the  plaintiff,  the  Coal  Company, 

cannot  assert  that  the  defendant, should  have  accepted  coal 

over  the dock  and  thereby  lessen  its  damages  which  it  was 

obliged  to  pay  for  failure  to  deliver  coal  at  defendant's  dock,  as  the 
law  does  not  contemplate  that  a  seller  can  force  the  buyer  to  pay 
an  advance  price  before  it  will  deliver  the  article,  but  the  rule  of 
damages  is  the  difference  between  what  the  seller  agreed  to  sell 
for  and  the  price  for  which  the  buyer  can  obtain  the  article  sold 
at  the  place  where  delivery  should  have  been  made.*^ 
§  4735(8).     Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  on  or  about,  to  wit,  ,  plaintiff  quoted  defend- 
ant   a    mine    price    of    $ per    ton    for    carloads    of 

lump    coal    for    shipment    during    the    next   < days, 

and,    to    wit,    for    shipment    between   and    ,    which 

oifer  the  defendant  accepted,  and  if  you  further  believe  that  the 

plaintiff  failed  to  keep  its  contract  and  to  ship  said cars  of 

coal  within  days  from  the  said  ,  and  if  you  further 

believe  from  the  evidence  that  by  reason  of  such  failure  of  the 
plaintiff  to  so  ship  said  coal  to  the  defendant,  said  defendant  was 
compelled,   in   order  to,  fulfill  his  contracts,  to   go  into  the  open 

market  and  buy  coal  at  an  advanced  price  over  the  said  $ 

per  ton,  then  you  will  find  your  verdict  for  the  defendant  and 
against  the  plaintiff  for  such  sum  as  the  said  defendant  was  obliged 
to  pay  in  excess  of  the  aforesaid  $ per  ton.*' 

§  4735(9).    Virginia 

The  court  instructs  the  jury  that,  jf  they  find  from  the  evidence 
that  the  plaintiffs  are  entitled  to  recover,  they  shall  assess  their 
damages  as  follows :  The  plaintiffs  wull  be  entitled  to  go  into  the 
open  market  and  purchase  the  coal  in  the  quantities  and  at  the 
times  stipulated  for  in  the  contract  between  the  parties  at  the  pre- 
vailing market  price  in  the  city  of and  its  vicinity,  consid- 
ering the  character  of  the  plaintiffs'  business,  and  their  methods 
and  places  of  purchase  of  coal  of  the  character  contracted  for,  and 
they   will   be   entitled   to  recover   the    difference   between   the    con- 

8  5Asher  v.  E.   S.   Howard  &  Son,  s  7  Richard    Cocke    &    Co.    v.    Big 

198  S.  W.  1149,  178  Ky.  398.  Muddy   Coal   &   Iron   Co.    (Tex.    Civ. 

8  6  Pittsburgh    Coal  Co.   v.   Northy,  App.)  155  S.  W.  1019. 
123  N.  W.  47,  158  Mich.  530. 
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tract  price  and  the  prices  which  they  would  have  so  to  pay  in  pur- 
chasing the  coal  elsewhere.*** 

§  4736.     Same — Where  goods  purchased  for  resale 

You  are  instructed  tliat,  if  defendant  knew  that  plaintiff  con- 
tracted to  purchase  the  cattle  to  resell  upon  their  arrival  in  F.,  the 
plaintiff  is  entitled  to  special  damages  to  the  amount  of  any  differ- 
ence which  may  be  shown  by  the  evidence  between  the  contract 
price  agreed  to  be  paid  for  the  cattle  added  to  the  cost  of  trans- 
porting them  to  F.  and  the  current  market  price  of  said  cattle  in 
F.  on  the  day  when  it  was  contemplated  by  the  parties  that  the 
cattle  should  arrive  in  F.  I  believe  that  to  be  the  rule  in  this  case, 
where  cattle  are  bought,  and  if  you  find  from  the  evidence  that 
there  has  been  a  violation  on  the  part  of  one  of  the  parties  (and 
in  this  case  on  the  part  of  the  defendant),  such  as  prevented  the 
cattle  being  transported  to  F.,  and  there  resold,  that  would  be  the 
proper  measure  of  damages.*^ 

§  4737.     Same — Duty  of  buyer  to  buy  other  goods  at  least  pos- 
sible price 
§  4737(1).     Alabama 

I  charge  you,  gentlemen  of  the  jury,  the  plaintiff  contracted  to 
sell  defendant  lumber  to  be  delivered  f.  o.  b.  cars  M.,  and  defend' 
ant  cannot  set  off  a  claim  for  damages  for  plaintift''s  breach  of  con- 
tract for  purchase  of  lumber  for  delivery  elsewhere,  unless  the  pur- 
chase for  delivery  elsewhere  was  as  reasonable  as  purchase  could 
have  been  made  with  delivery  f.  o.  b.  cars  M.^" 

I  charge  you,  gentlemen  of  the  jury,  the  ^defendant  had  no  right 
to  purchase  lumber  to  be  delivered  f.  o.  b.  cars  S.,  to  fill  the  con- 
tract made  by  plaintiff  with  defendant,  unless  you  are  reasonably 
satisfied  from  the  evidence  that  such  price  was  as  cheap  as  defend- 
ant could  get  the  same  lumber  delivered  f.  o.  b.  cars  M.'-*^ 
§  4737(2).    Virginia 

You  are  instructed  that,  if  it  was  impossible  for  the  plaintiffs  to 
purchase  said  coal  at  tiie  times  and  in  the  quantities  mentioned  in 
the  contract,  in  any  other  way  than  at  retail  rates  in  the  city  of 

,  then  the  said  retail  rate  should  be  considered  by  the  jury 

in  arriving  at  the  market  i>rice  of  the  coal;  but,  if  the  jury  believe 
from  the  evidence  that  there  was  a  breach  of  the  contract  by  the 
defendant,  and  that  upon  its  breach,  or  a  time  thereafter  reason- 
ably siiHicient  lo  allow  for  ])urchase  and  delivery  within  the  time 

«»  Eastoni  Ciuil  iK:  I''\iinrl   ("or]),  v.  ithiiuliff  could  piirdiaso  otber  cattle. 

IW'iizlcy  &  UlMiilnnl,  Iti:  S.  K.  .S21,  IL'I  '">  (Jcoi^'o  F.  ("laij,'  &  Co.  v.  l'iers<Hi 

Va.  1,  Liiinlicr  Cci.,  (JO  So.  SIJS,  179  Ala.  .1:5."). 

»<i' nock«'r.sinlllk    v.    ll:iiilf.v,    44    1*.  •' '  '  Iciir^ce  J'\  Craig  &  Co.  v.  I'ier.son 

■\'.n.  'Jtl  Or.  27.  There  was  cvideiico  LuiuIkt  Co.,  00  So.  b'M,  179  Ala.  535. 
fliat  tliere  wa.s  no   luarkeL  at  which 
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or  times  contemplated  by  the  contract  between  the  parties,  the 
plaintiffs  could  have  purchased  elsewhere  in  the  wholesale  market 
the  coal  as  stipulated  in  the  contract  between  the  parties,  that  this 
was  known  to  the  plaintiffs,  and  that  they  could  reasonably  have 
provided  themselves  with  such  coal  by  so  purchasing  elsewhere 
on  the  wholesale  market,  then  the  price  at  which  they  could  have 
so  purchased  the  coal  from  other  brokers  than  the  defendant  or 
from  miners  should  be  taken  as  the  market  price,  the  dift'erence  be- 
tween which  and  the  contract  price  is  the  measure  of  damages.'*'^ 

§  4738.     Damages  for  delay  in  delivery 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  the  defendant,  on  or  about  ,  purchased  of  the  plaintiff 

an  engine  for  operating  its  stave  manufactory,  with  the  under- 
standing on  its  part  and  the  promise  on  the  part  of  the  plaintiff 

that  plaintiff  would  deliver  the  engine  on  board  the  cars  at , 

on  ,  for  immediate  transportation  to  the  defendant  at  its 

place  of  business  in ,  and  that  the  plaintiff  failed  to  comply 

with  its  promise,  if  any,  to  deliver  the  engine  on  board  the  cars  at 

,  on  ,  and  did  not  in  fact  do  so  until  ,  

days  thereafter,  and  shall  further  believe  from  the  evidence  that 
the  plaintiff  at  the  time  the  contract  was  made  was  then  and  there 
notified  by  the  defendant  that  it  would  be  unable  to  operate  its 
manufacturing  plant  until  it  received  the  engine,  and  that  the  de- 
livery thereof  on  board  the  cars  at ,  on ,  for  immediate 

transportation  to  defendant,  was  imperatively  necessary,  and  that 
an)^  considerable  delay  in  the  delivery  of  the  engine  would  inevi- 
tably result  in  a  loss  of  profits  to  it  in  its  business,  and  in  all  prob- 
ability result  in  depreciation  of  the  material  on  hand  for  use  in 
manufacturing  staves,  then  they  should  find  for  the  defendant  on 
its  counterclaim  such  a  sum,  if  any,  in  damages,  as  they  may  be- 
lieve from  the  evidence  will  fairly  and  reasonably  compensate  it 
for  the  loss  of  profits,  if  any,  in  its  business,  and  such  deteriora- 
tion, if  any,  in  the  material  then  on  hand  for  use  in  manufacturing 
staves  as   directly  resulted  to  the   defendant  during  or  from  the 

delay  of days,  caused  by  the  failure,,  if  any,  of  the  plaintiff 

to  deliver  the  engine  on  board  the  cars  at ,  on  .    But 

such  '3amages,  if  any  are  allowed  the  defendant,  should  not  exceed 

$ ,  the  amount  asserted  by  its  counterclaim.     On  the  other 

hand,  unless  the  jury  believe  from  the  evidence  that  the  defendant 
has  been  damaged  by  the  plaintiff  as  predicated  in  this  instruction, 
they  should  allow  no  part  of  its  counterclaim.^^ 

92  Eastern  Coal  &  Export  Corp.  v.  ss  Fairbanks,  Morse  &  Co.  v.  Car- 

Beazley  &  Blanford,  92  S.  E.  824,  121  son-aiuse  Lumber  Co.,  169  S.  W.  731, 
Ya.  4.  160  Ky.  346. 

Inst.to  Juries— 313 
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§  4739.     Recovery  of  damages  for  defects  in  goods 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  the  measure 
of  damages  will  be  the  amount  you  find  from"  the  evidence  that 
plaintiff  paid  the  railway  company  for  freight  on  delivery  of  the 
apples  and  the  amount  paid  on  the  draft  drawn  by  defendant,  less 
whatever  amount  you  find  from  the  evidence  that  plaintiff  realized 
in  the  sale  of  the  apples.     Your  verdict  herein  should  not  exceed 

the  amount  sued  for,  $ ,  with  interest  from thereon 

at  tlie  rate  of per  cent,  per  annum.^* 

The  court  instructs  the  jury  that,  if  they  find  that  the  defendant 
is  entitled  to  recover  on  his  counterclaim,  the  measure  of  his  dam- 
age will  be  the  cost  of  replacing  the  defective  parts  of  the  soda 
fountain  so  as  to  make  it  serviceable  for  the  purpose  for  which  it 
was  purchased,  and  also  such  expenses  as  defendant  necessarily  in- 
curred in  making  a  fair  and  reasonable  test  or  trial  for  the  working 
of  said  fountain."^ 

You  are  instructed  that  the  defendant,  if  entitled  to  recover  on 
his  counterclaim,  cannot  recover  for  loss  of  trade  or  damage  to  his 
business ;  the  only  damage,  if  any,  being  as  set  forth  in  the  fore- 
going instruction.'"*^ 

§  4739a.     Recovery  of   expenses   by  buyer   on   refusal   to   accept 
goods  because  of  defects  in  quality 
The  jury  are  instructed  that,  if  you  find  and  believe  from  the 

evidence  that  the  colt  in  question  was  not  as  represented, 

and  that  the  plaintiff  was  so  notified,  and  that  defendant  held  said 
colt  subject  to  the  order  of  the  plaintiff,  and  that  thereafter  de- 
fendant had  to  keep  and  care  for  said  colt,  then  for  such  expenses 
and  care  thereafter  the  defendant  would  be  entitled  to  a  lien  upon 
said  colt  for  the  same,  and  to  pay  such  lien  the  defendant  would 
have  the  right  to  sell  the  colt  at  public  auction  to  satisfy  said  lien 
and  the  expense  of  making  such  sale,  and  to  apply  the  proceeds  ol 
said  sale,  less  the  reasonable  expenses  for  making  the  same,  to  the 
payment  of  such  lien,  and,  if  the  proceeds  of  such  sale  failed  to 
satisfy  such  lien  and  expenses,  then  the  defendant  would  be  en- 
titled to  recover  whatever  the  same  lacked  in  payment  of  the  de- 
fendant's Ijill  for  the  care  and  keep  of  the  colt  in  question.'*' 

o<  C.   IT.  Robinson  Co.  v.  Iludpins  Co.  v.  Davis,  ISl  S.  W.  273,  121  Ark. 

TTodiK-o  C^.,  21 'J  S.  W.  .''.O,^,  l.-'.S  Ark.  370. 

'tOO.     In  this  case  there  was  no  mar-  «o  Western  Cabinet  &  Fixture  Mfg. 

i<ef.  price  for  liu'  Koods  in  the  condi-  Co.  v.  Davis,  ISl  S.  W.  273,  121  Arli. 

tion  in  which  tliey  were  received.  370. 

»''  Western  Caljiuet  &  Fixture  Mfg.  "'  Tniniim's  Tionecr  Stud  Farm  v. 

Hansen,  lliU  1'.  1087,   lOS  Kuu.   717. 
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§  4740.     As  of  what  time  damages  estimated 

You  are  instructed  that  the  measure  of  damages  for  breach  of 
contract  of  sale  is  the  difference  in  the  market  and  contract  price 
at  the  time  of  the  breach  of  the  contract,  and  not  before  the  time  of 
the  breach.*** 

K.     Conditional  Sales 

§  4741.     What  constitutes — Intention  of  parties 

The  court  instructs  you  that  where  it  is  clear  from  the  whole 
transaction  that  the  ownership  of  the  property  was  intended  to  be 
transferred  for  all  practical  purposes,  and  that  the  seller  only  in- 
tended to  reserve  a  security  for  the  price,  any  characterization  of 
the  transaction  by  the  parties,  or  any  mere  denial  of  its  legal  ef- 
fect, will  not  be  regarded.  The  question,  it  is  true,  is  one  of  inten- 
tion, but  the  intention  must  be  collected  from  the  whole  transac- 
tion, and  not  from  any  particular  feature  of  it ;  and  if  you  be- 
lieve from  the  evidence  that  plaintiff  intended  by  its  agreement  to 

transfer  to ,  or  through  him  to ,  the  ownership  of  the 

cattle  on  the place  for  all  practical  purposes,  and  that  its  in- 
tention in  making  the  agreement  was  only  to  reserve  a  security 
for  the  price,  then  the  court  instructs  you  that  title  passed  from 
the  corporation,  and  you  must  find  for  the  defendant.®* 

§  4742.     Right  of  purchaser  to  maintain  detinue  against  seller 

I  charge  you,  gentlemen  of  the  jury,  that  if  you  believe  from  the 
evidence  in  this  case  that  defendant  sold  the  horse  in  question  here 
to  the  plaintiff,  and  retained  the  title  until  paid  for,  and  he  has  not 
been  paid  the  purchase  money,  your  verdict  must  be  for  the  de- 
fendant.^^o 

§  4743.     Waiver  of  condition 
§  4743(1).    Arkansas 

The  jury  are  instructed  that,  even  though  you  may  find  from 
the  evidence  that  the  plaintiff  reserved  title  in  himself  to  the 
property  in  controversy  until  the  sale  was  paid  for,  yet  if  you  find 
from  the  evidence  that  the  defendants  and  mort- 
gaged said  property  to for  money  with  which  to  pay  off  the 

note  given  by  plaintiff  for  the  price  to  D.  or  if  the  said  plaintiff'  re- 
ceived the  benefits  from  the  money  so  derived  from  said  mortgage, 
and  knew  or  consented  to  said  mortgage,  then  your  verdict  will 
be  for  the  defendants.^"^ 

98  George  F.  Craig  &  Co.  v.  Pierson  loo  Davis   v.   Millings,   37   So.   737, 

Lumber  Co.,  60  So.  83S,  179  Ala.  53.5.  141  Ala.  37S. 

9  9  Ward  Land  &  Stock  Co.  v.  Mapes,  loi  Holiman   v.    Roush,  176    S.    W. 

82  P.  426,  147  Cal.  747.  127,  118  Ark.  255. 
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§  4743(2).    Delaware 

You  are  instructed  that  intention  lies  at  the  foundation  of  the 
doctrine  of  waiver,  and  it  must  clearly  appear  from  the  evidence. 
Waiver  has  been  defined  to  be  an  implied  consent  by  a  failure  to 
object,  and  it  may  be  created  by  acts,  conduct  or  declarations  evi- 
dencing the  intention  of  the  party  making  them.  And  such  inten- 
tion may  be  shown  by  the  acts  and  conduct  of  the  party,  including 
his  silence.  A  waiver,  however,  will  not  be  implied  from  slight  cir- 
cumstances, but  must  be  evidenced  by  acts  or  conduct  clearly  prov- 
en. If  they  are  not  so  proven,  or,  if  not  inconsistent  with  the  en- 
forcement of  the  right  claimed  to  have  been  waived,  or  an  intention 
to  rely  upon  it,  no  waiver  is  established.  Applying  the  law,  as 
above  stated,  to  this  case,  we  say,  that  if  you  believe  from  the  evi- 
dence that  the  plaintiff  was  present  at  the  sale  of  's  prop- 
erty, knew  that  the  cow  in  question  was  there  being  sold,  and  by 
his  acts,  conduct  or  silence  clearly  evidenced  his  intention  to  waive 
any  right  thereafter  to  claim  the  cow  under  his  conditional  sale, 
then  he  had  ,no  right  to  take  her  under  his  writ  of  replevin,  and 
your  verdict  should  be  for  the  defendant,  and  for  such  sum  as  you 
believe  from  the  evidence  the  cow  was  worth  at  the  time  she  was 
replevied.^"" 

§  4743(3).     Texas 

You  are  instructed  that  if  5^ou  should  find  and  believe  from  the 
evidence  that,  at  the  time  of  the  sale  and  delivery  of  the  two  loads 

of   seed   cotton   in   question  by   plaintiff'   to   ,   it   was 

the  intention  of  said  parties  that  the  title  to  said  cotton  should  not 
pass  until  said  plaintiff  was  paid  for  said  cotton,  yet  if  you  should 

further  find  and  believe  that  said after  such  delivery  waived 

this  condition,  and  intended  for  said  sale  to  become  absolute  and 
unconditional,  then  you  are  instructed  that  the  bank  would  not  be 
liable  for  conversion  by  reason  of  the  attachment  in  question  and 
you  will  return  a  verdict  for  said  Bank.^''^ 

io2j„nea   v.    Savin,    07   A.   591,    6  los  Continental  Bank  &  Trust  Co. 

Boyce,  180.  v.  Hartman  (Civ.  App.)  129  S.  W.  179. 
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CHAPTER  CCXLVIII 

SCHOOLS  AND  SCHOOL  DISTRICTS 

§  4744.     Eight  of  grantor  of  sclioolhouse  lot  to  a  reconveyance — Enforcement 
by  ejectment. 

4745.  Teachers — Qualifications. 

4746.  Same — Dismissal  before  end  of  term. 

Right  of  teacher  to  punish  pupil,  see  ante,  §  907. 

§  4744.     Right  of   grantor  of   schoolhouse  lot  to  a  reconveyance 
— Enforcement  by  ejectment 
You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
plaintiffs  sold  and  conveyed,   or  sold  and  agreed  to  convey,   the 

schoolhouse  lot  in   question  to  the  board  of  education  of  

district,  in  the  county  of  ;    that  the  said  board  paid  the 

plaintiffs  therefor;  and  that  the  said  board  erected  thereon  a  school- 
house,  and  used  the  schoolhouse  so  erected  thereon,  for  school  pur- 
poses, for years  or  more — then  the  plaintiffs  only  had  the 

right,  under  the  law,  to  have  the  schoolhouse  lot  reconveyed  to 
them,  or  possession  restored  to  them,  upon  the  request  being  made 
by  them,  or  some  one  acting  for  them,  to  the  board,  and  upon 
full  repayment  of  the  price  received  by  them  from  the  board  for 
the  lot,  and  were  not,  and  are  not,  in  any  event,  entitled  to  the  build- 
ing erected  thereon  by  the  board.  And  if  the  jury  further  believe 
from  the  evidence  that  the  said  plaintiffs  did  not  request  the  said 
board  to  reconvey  the  said  schoolhouse  lot  to  them,  or  restore  to 
them  the  possession  thereof,  and  did  not  repay  or  tender  to  the 
board  the  money  which  the  board  had  paid  them  for  the  said  school- 
house  lot,  the  jury  must  find  for  the  defendant.-*- 

§  4745.     Teachers^ — Qualifications 

The  jury  are  instructed  that  the  plaintiff,  by  engaging  himself 
as  principal  of  defendant's  school,  did  not  contract  that  he  pos- 
sessed and  would  exercise  in  defendant's  service  the  degree  of  skill, 
efficiency,  and  diligence  of  the  best  principals,  but  only  the  skill,  effi- 
ciency, and  diligence  usually  and  ordinarily  possessed  and  exercised 
by  principals  in  the  particular  school,  or  in  schools  in  similar  com- 
munities ;  but  the  law  will  not  be  satisfied  with  the  standard  of 
skill,  efficiency,  and  diligence  possessed  by  the  poorest  principals  in 
this  particular  school  or  in  schools  in  similar  communities.  It  is  not 
the  qualifications  of  the  best  or  the  worst  principal,  but  the  qualifi- 
cations of  the  usual,  average,  and  ordinary  principal  in  the  par- 

i  Carper  v.  Coolc,  10  S.  E.  379,  39  W.  Va.  346.  This  is  correct  as  far  as  it 
goes.    A  mere  right  to  a  reconveyance  would  not  support  ejectment. 
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ticular  school  or  of  schools  in  similar  communities,  that  is  the 
standard  by  which  the  conduct  of  the  plaintiff  is  to  be  measured."'' 

§  4746.     Same — Dismissal  before  end  of  term 

The  court  instructs  the  jury  that,  as  a  general  rule,  a  teacher  may 
be  removed  or  dismissed  before  the  expiration  of  his  term  of  serv- 
ice for  any  cause  that  renders  him  unfit  to  be  a  teacher  in  the  pub- 
lic schools,  so  that  the  best  interests  of  the  school  require  that  he 
should  be  removed  or  dismissed ;  and,  if  you  find  from  the  evi- 
dence that  the  plaintiff  neglected  or  refused  to  comply  with  the 
rules  or  regulations  of  the  school  board,  or  failed  to  properly  man- 
age and  control  the  school,  or  was  guilty  of  improper  conduct,  or 
negligence  or  inattention  to  duty,  or  failed  in  any  other  respect  to 
perform  his  obligation  as  teacher,  then  in  either  of  these  events 
the  school  board  had  the  right  to  discharge  plaintiff  as  such  teach- 
er, and  you  should  find  for  the  defendant.^ 

2  School  Dist.  No.  30  v.  Roth,  170  3  School  Dist.  No.  30  v.  Roth.  170 

S.  W.  561,  115  Ark.  606.  S.  W.  561,  115  Ark.  606. 
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CHAPTER  CCXLIX 

SEARCHES  AND  SEIZURES 

§  4747.  Necessity  of  search  warrant  to  justify  search. 

4748.  Same — Effect  of  consent  of  owner  of  house  searched. 

4749.  Liability  for  acts  done  at  command  of  supposedly  legal  authority. 

4750.  Sufficiency  of  warrant  to  authorize  search. 

4751.  Operation   of  warrant — When  authority  under  it  terminates. 

4752.  Damages  for  wrongful  search  and  seizure. 

4752(1).  Delaware. 
4752(2).  Texas. 

4753.  Same — Exemplary  damages. 

§  4747.     Necessity  of  search  warrant  to  justify  search 

You  are  instructed  that  no  amount  of  suspicion  or  incriminating 
evidence  will  justify  any  search  of  a  residence  for  stolen  goods, 
without  a  search  warrant  having  been  issued  to  search  that  partic- 
ular house,  unless  the  occupant  voluntarily  consents  thereto.^ 

You  are  instructed  that,  if  a  constable  enters  the  dwelling  house 
in  the  occupancy  of  another  against  the  latter's  will  for  the  pur- 
pose of  searching  for  stolen  property  without  a  warrant  therefor, 
he  is  a  trespasser  and  liable  in  damages  to  the  person  injured.  So, 
too,  is  the  person  procuring  such  search,  and  accompanying  the 
officer  in  making  the  same,  a  trespasser  and  liable  in  damages; 
for  under  such  circumstances  the  acts  of  each  are  illegal.^ 

§  4748.     Same — Effect  of  consent  of  owner  of  house  searched 

You  are  instructed  that  it  is  not  a  trespass  to  search  a  dwelling 
for  stolen  property  without  a  warrant,  if  the  owner  and  occupant 
consents  thereto,  provided  the  search  is  made  in  a  peaceable  man- 
ner and  without  damage  to  the  property.^ 

You  are  instructed  that,  if  the  plaintiff,  whether  believing  the 
officer  had,  or  had  not,  a  warrant  to  search  his  dwelling,  voluntarily 
consented  to  the  search  made  by  the  officer  and  the  defendant,  and 
if  the  search  was  made  in  a  peaceable  manner  without  damage 
to  the  property  of  the  plaintiff  there  can  be  no  recovery  in  this 
case;  for  there  can  be  no  trespass  under  such  circumstances. 
Where,  as  in  this  case,  it  is  not  denied  that  the  plaintiff's  dwell- 
ing was  searched  for  stolen  property  by  the  defendant  in  com- 
pany with  the  constable  without  a  warrant  therefor,  it  is  for  you  to 
determine  from  all  the  evidence  whether  the  plaintiff  voluntarily 
consented  to  the  search.* 

1  Fennemore  v.  Armstrong  (Del.)  s  Fennemore  v.  Armstrong  (Del.) 
96  A.  204,  6  Boyce,  35.                                  96  A.  204,  6  Boyce.  35. 

2  Fennemore  v.  Armstrong  (Del.)  4  Fennemore  v.  Armstrong  (Del.) 
96  A.  204,  6  Boyce.  35.                                  96  A.  204,  6  Boyce,  35. 
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§  4749.  Liability  for  acts  done  at  command  of  supposedly  legal 
authority 
You  are  instructed  that  if  you  find  and  believe  from  the  testi- 
mony that  the  defendants,  or  any  one  or  more  of  them,  did  the  acts 
of  trespass  complained  of  in  plaintifif's  petition,  and  you  further 
find  that  he,  or  they,  did  not  do  it  voluntarily,  but  did  it  at  the 
command  or  request  of  the  said  J.,  or  either  of  his  fellow  Rangers, 

•  and  ,  with  no  malicious  intent  on  his  or  their  part 

to  humiliate,  harass,  or  injure  the  plaintiff,  but  did  so  under  the 
honest  belief  at  the  time  that  the  said  Rangers  were  acting  under 
proper  and  legal  warrant  of  authority  to  do  the  acts  that  were 
done,  you  will  find  a  verdict  in  favor  of  such  defendant  or  defend- 
ants as  you  may  believe  from  the  evidence  so  acted,  and  in  favor 
of  the  plaintiff  against  the  defendant  or  defendants  as  the  testi- 
mony may  show  acted  otherwise  in  regard  to  the  alleged  tres- 
passes.^ 

§  4750.     Sufficiency  of  warrant  to  authorize  search 

You  are  instructed  that  the  constable  admits  that  he  did  not  have 
a  warrant  to  search  the  house  of  the  plaintiff,  but  that,  after  go- 
ing to  his  home  and  before  returning  the  warrant  to  the  justice 
issuing  it,  the  name  of  the  plaintiff  was  inserted  in  the  warrant. 
This,  of  course,  he  had  no  right  to  do.^ 

§  4751.     Operation  of  warrant — When  authority  under  it  termi- 
nates 

You  are  instructed  that  after  a  search  warrant  has  been  executed 
and  the  property  and  things  therein  described  have  been  seized 
thereunder,  its  office  has  been  performed  and  a  lawful  search  cannot 
again  be  made  thereunder.' 

§  4752.     Damages  for  wrongful  search  and  seizure 
g  4752(1).    Delaware 

You  arc  instructed  that,  if  the  plaintiff  did  not  voluntarily  con- 
sent to  the  search,  and  you  find  from  the  evidence  that  plaintift''s 
house  was  searched  by  defendants  without  a  search  warrant,  your 
verdict  should  be  for  the  plaintiff',  at  least,  for  nominal  damages.** 
You  arc  instructed  that  the  measure  of  compensatory  damages 
in  an  action  of  trespass  for  unlawfully  entering  and  searching  the 
dwelling  and  premises  of  another  is  such  a  sum  as  will  reasonably 
conii)cnsal<'  the  injured  ])arty  for  injuries  to  his  property,  if  any, 
and   for  injiuics  to  his   r(i)Utalion   and   feelings,  and  for  any  dis- 

«  (*«r(.wrlKlit  V.   C.inode,   171  S.   W.            7  Duncan   v.    Stnto,   144   P.   G29,   11 

(JJMJ.  J(Hl  Tex.  rA)2.  Old.  Cr.  1.'17. 

«  KciiiK'nioro    v.    Annstrony  (Del.)           «  I'limcmoro  v.    Armstrong,   U6  A. 

S»0  A.  L'OI,  (;  r.oycc,  '.',:}.  IJOI,  U  I'.ayi^v,  66. 
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turbance  of  his  family.  Exemplary  damages  may  be  recovered  in 
an  action  of  this  kind  where  it  is  shown  that  the  defendant  in  mak- 
ing" a  search  for  stolen  property,  without  a  warrant,  and  without 
the  consent  of  the  owner,  acted  with  malice.* 

§  4752(2).     Texas 

You  are  instructed  that,  if  you  find  for  the  plaintiff  for  actual 
damages,  then  you  will  find  for  him  such  amount  as  will  fairly  and 
reasonably  compensate  him  for  the  actual  injuries  sustained  by  rea- 
son of  the  breaking  into  his  private  storeroom  and  the  seizure  and 
removal  of  his  goods,  wares,  and  merchandise  from  his  possession, 
and  for  such  humiliation  and  mental  anguish,  if  any,  as  he  may 
have  suffered  by  reason  of  the  trespass  and  seizure,  and  for  such 
damage,  if  any,  as  he  may  have  sustained  to  his  business  and  rep- 
utation as  a  hotel  keeper.  And  if  you  find  and  believe  from  the 
testimony  that  the  trespasses,  etc.,  were  willfully  or  maliciously 
done,  or  done  for  the  purpose  or  with  the  intent  to  humiliate, 
harass,  or  injure  the  plaintiff,  then  you  may  give  such  additional 
damages  as  you  may  see  proper  as  vindictive  or  punitory  damages. 
The  goods  in  question  having  been  returned  to  plaintiff,  and  no 
proof  having  been  submitted  as  to  any  damage  done  them,  or  any 
damage  done  the  plaintiff  on  account  of  their  detention,  you  will 
not  consider  these  as  items  of  damage  in  making  up  your  verdict. 
You  are  further  charged  that,  in  case  you  find  for  plaintiff,  but  fail 
to  find  that  he  has  sustained  any  material  damage,  you  will,  in 
such  case,  return  a  verdict  in  his  favor  for  nominal  damages,  which 
means  any  insignificant  sum.  In  this  connection  you  are  also 
charged  that  you  cannot  find  vindictive  or  punitory  damages  for 
plaintiff  where  you  fail  to  find  actual  damages.^*^ 

§  4753.     Same — Exemplary  damages 

You  are  instructed  that,  whether  any  malice  has  been  shown 
such  as  to  warrant  punitive  damages,  if  you  should  find  for  the 
plaintiff,  you  are  to  determine  from  all  the  facts  and  circumstances 
of  this  case.  To  warrant  such  damages  it  should  appear  that  the 
conduct  of  the  defendant  was  wanton,  gross,  or  malicious. ^^ 

9  Fennemore  v.  Armstrong,  96  A.  n  Fennemore  v.  Armstrong  (Del.) 
204.  6  Boyce,  35.                                   •          96  A,  204,  6  Boyce.  35. 

10  Cartwright  v.  Canode,  171  S.  W. 
696,  106  Tex.  502. 
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A.     Criminal  Liabii,ity 

§  4754.     Definitions  and  elements  of  offense 
§  4754(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  beyond  all  rea- 
sonable doubt  from  the  evidence  that  within  years  before 

the  finding-  of  this  indictment  the  defendant,  by  means  of  either 
temptations,  arts,  deceptions,  or  flattery,  seduced  ,  in  this 
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county,  that  said  was  then  an  unmarried  woman,  and  that 

she  was  a  chaste  woman,  the  jury  must  find  the  defendant  guilty.^ 

The  jury  are  instructed  that,  if  they  believe  beyond  a  reasonable 

doubt  from  the  evidence  that  in years  before  the  finding  of 

this  indictment,  the  defendant,  by  means  of  temptations,  seduced 

in   this   county,  that   said  was   then  an   unmarried 

woman,  and  that  she  was  then  a  chaste  woman,  the  jury  must  find 
defendant  guilty.^ 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

beyond  a  reasonable  doubt  that,  within  years  before  the 

finding  of  the  indictment  in  this  case,  defendant,  by  means  of  ei- 
ther temptations,  deceptions,  arts,  flattery,  or  a  promise  of  mar- 
riage, seduced in  this  county,  that  said ■  was  then  an 

unmarried  woman,  and  that  she  was  then  a  chaste  woman,  you 
must  find  defendant  guilty.^ 

§  4754(2).    Arkansas 

You  are  instructed  that  if  you  find  from  the  evidence  that  the  de- 
fendant and  prosecuting  witness  were  engaged  to  be  mar- 
ried, and  that  while  engaged  the  defendant  induced  said to 

have  sexual  intercourse  with  him  by  promising  that  if  she  became 
pregnant  he  would  marry  her  at  once,  and  she  submitted  to  him 
because  of  her  engagement  and  promise,  you  should  convict  him, 
provided  that  prior  to  said  intercourse  she  was  chaste.* 

§  4754(3).     Iowa 

The  jury  are  instructed  that  the  mere  fact  of  illicit  intercourse 
between  the  defendant  and  prosecutrix,  if  established,  does  not  it- 
self establish  the  charge  of  seduction.  It  is  necessary  that  the  evi- 
dence should  further  show  that  her  consent  to  such  intercourse 
was  obtained  by  false  promises  of  marriage,  protestations  of  love, 
flattery,  deception,  or  other  seductive  means  or  artifices,  employed 
by  the  defendant  for  a  greater  or  less  length  of  time  prior  to  such 
intercourse.^ 

§  4754(4).    Michigan 

The  juiy  are  instructed  that  seduction  may  be  defined  to  be  the 
act  of  persuading  or  inducing  a  woman  of  previous  chaste  char- 
acter to  depart  from  the  path  of  virtue  by  the  use  of  any  species 
of  arts,  persuasions,  or  wiles  which  are  calculated  to  have  and  do 
have,  that  effect,  and  resulting  in  her  ultimately  submitting  her 
person  to  the  sexual  embraces  of  the  person  accused.     If,  in  this 

1  Hall  V.  Slate,  .".2  So.  750,  I'M  Ala.  ■'  Taylor  V.  State,  1G9  S.  W.  341,  113 
90.  Ark.  .^.liO. 

2  Smith  V.  SI:alo,  IS  So.  .".OG,  107  f' State  v.  Curran,  49  N.  W.  1006, 
Ala.  1 :'.«).  51  lowu,  112. 

■'-•Smith  V.   Slate,  18   So.   'Mii,   107 
Ala.  r.iO. 
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case,  you  find  that  the  girl  was  before  and  on  the 


day  of of  chaste  character  and  virtue,  and  if  the  defendant 

by  arts,  persuasions,  and  wiles  induced  her  to  depart  from  the  path 
of  virtue  and  submit  to  his  sexual  embraces  at  that  time,  this 
would  constitute  seduction.® 

§  4754(5).     MissourF 

The  court  instructs  the  jury  that,  to  authorize  a  conviction  in  this 

case,  you  must  believe  and  find,  not  only  that  said  was  at 

the  time  of  the  seduction,  if  any,  a  woman  of  good  repute  in  the 
community  in  which  she  lived,  and  that  she  was  then  single  and 

unmarried  and  under years  of  age.  and  that  defendant  did 

in  fact  seduce  her,  but  you  must  believe  and  find  from  the  evidence 
in  the  case  that  defendant  accomplished  this  under  a  promise  to 
marry  her;  that  she  believed  his  promise  to  be  in  good  faith,  and 
that  so  believing  she  accepted  it,  and  consented  to  become,  and  by 
him  be  made,  his  wife,  and  that  subsequently  to  such  promise,  if 
any,  she  was  seduced  and  debauched  by  defendant.' 

§  4754(6).    Texas 

The  jury  are  instructed  that  seduction,  as  used  in  the  statute, 

means  to  lead  an  unmarried  female  under years  of  age  away 

from  the  path  of  virtue ;  to  entice  or  persuade  her  by  means  of  a 
promise  of  marriage  to  surrender  her  chastity  and  have  carnal  in- 
tercourse with  the  man  making  the  promise.  The  promise  of  mar- 
riage by  the  man  and  the  yielding  of  her  virtue  by  the  woman  con- 
stitute the  gist  of  the  offense.  The  offense  is  not  complete  until 
the  female  has  been  seduced ;  that  is,  corrupted,  deceived,  drawn 
aside  from  the  path  of  virtue  which  she  was  pursuing.* 

You  are  instructed  that,  before  a  conviction  can  be  had  in  this 
case  the  jury  must  believe  and  find  from  the  evidence  beyond  a  rea- 
sonable doubt  the  four  following  propositions:  (1)  That  the  de- 
fendant was  an  unmarried  person,  and  did  on  or  about  the 

day  of ,  in county,  state  of ,  have  carnal  knowl- 
edge with  ,  and  that  she  was  at  the  time  an  unmarried  fe- 
male under  the  age  of years.     (2)  That  at  the  time  and  up 

to  the  time  of  such  carnal  knowledge,  if  any,  the  said was 

a  virtuous  and  chaste  woman.  (3)  That  such  act  of  sexual  inter- 
course, if  any  was  had,  on  the  part  of  the  female,  ,  was  ac- 
tuated alone  on  the  promise  of  marriage  made  to  her  by  the  de- 
fendant, and  that  she  relied  solely  on  said  promise  of  marriage,  and 
not  on  any  other  consideration  or  inducement,  such  as  lust,  or  pas- 

8  People  V.  Gibbs,  38  N.  W.  257,  TO  «  FuiT  v.  State  (Cr.  App.)  191  S.  W. 

Mich.  425.  395. 

7  State  V.  Fogg,  105  S.  W.  618,  206 
Mo.  G96. 
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sion,  or  fear,  or  threats,  or  any  other  consideration  or  motives. 
(4)  That  at  the  time  of  such  sexual  intercourse,  if  any,  the  said 

was  under  the  age  of years,  and  that was  an 

unmarried  male  person.^ 

You  are  instructed  that,  if  you  have  a  reasonable  doubt  as  to 
whether  or  not  each  and  all  of  the  above  and  foregoing  four  propo- 
sitions have  been  established  to  your  satisfaction  by  the  evidence, 
you  will  acquit  the  defendant.-^** 

You  are  instructed  that,  if  you  believe  from  the  evidence  beyond 

a  reasonable  doubt  that  the  defendant  did,  in  county,  state 

of  ,  at  any  time  within  years  before  the  day 

of ,  seduce  the  said  as  the  same  has  been  above  ex- 
plained to  you  and  have  sexual  intercourse  with  her  as  aforesaid, 
you  will  find  the  defendant  guilty  of  seduction  and  assess  his  pun- 
ishment at  confinement  in  the  penitentiary  for  any  term  of  years 
you  may  see  fit.  not  less  than  • nor  more  than years.*^ 

You  are  instructed  that  seduction  means  to  lead  away  a  female 
from  the  path  of  virtue ;  to  entice  or  persuade  her  by  means  of  a 
promise  of  marriage  to  surrender  her  chastity  and  have  carnal 
knowledge  with  the  man  making  such  promise. ^^ 

You  are  instructed  that  by  the  term  "seduction,"  as  used  in  this 
charge,  is  meant  to  lead  an  unmarried  female  away  from  the  path 
of  virtue.  Before  a  conviction  can  be  had  in  this  case,  you  must 
believe  from  the  evidence,  beyond  a  reasonable  doubt,  the  four 
following  propositions :  (a)  T.hat  the  defendant  had  sexual  inter- 
course with in county,  state  of ,  at  some  time 

within years  before  the  date  of  the  filing  of  the  indictment 

in  this  case,  (b)  That  the  said consented  to  said  act  of  in- 
tercourse, if  any,  upon  the  sole  ground  of  a  promise  of  marriage 

made  to  her  by  the  defendant,  ,  at  the  time  or  before  said 

act  of  intercourse,  if  any,  and  that  such  act  of  intercourse  was  not 

indulged  in  by  the  said  ,  if  it  was,  on  account  of  desire  on 

her  part,  lust,  passion,  or  other  consideration  than  a  promise  of 
marriage,     (c)  That  at  the  time  of  such  sexual  intercourse,  if  any, 

the  said  was  under  the  age  of  years,     (d)   That  at 

the  time  of  the  said  act  of  intercourse  with  the  said ,  if  there 

was  such,  she  (the  said  )  was  a  virtuous  female;    that  is, 

that  she  had  never  had  sexual  intercourse  with  any  man  up  to  said 
time.  If  you  do  not  find,  beyond  a  reasonable  doubt,  each  and 
every  one  of  the  above  four  propositions  to  be  established  by  the 
evidence,  you  will  return  a  verdict  of  not  guilty  in  this  case,  as  the 

0  Capshnw  v.   State  fCr.  .\[pp.)  ISO  n  Capshaw  v.  >state  (Cr.  App.)  ISG 

S.  W.  UO't.  S.  W.  200. 

i"Capsli!iw  V.  Stale  (Cr.  App.)  180  '- ('ai)sliaw  v.  fcJlate  (Cr.  App.)  180 

S.  W.  1^(J!J.  S.  W.  liUU. 
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state  must  establish,  not  only  one,  but  all  of  said  four  propositions, 
beyond  a  reasonable  doubt,  before  a  conviction  can  be  had  in  this 
case.*^ 

You  are  instructed  that  the  crime  of  seduction  is  not  complete 
unless  the  female  alleged  to  have  been  seduced  be  at  the  time  of 

the  act  a  chaste  person,  unmarried,  and  under  the  age  of  

years,  and  was  persuaded  to  surrender  her  chastity  and  have  car- 
nal intercourse  with  the  man  by  reason  of  his  promise  of  marriage 
to  her,  and  she  must  have  relied  on  the  promise  of  marriage,  and  must 
not  have  surrendered  her  virtue  or  yielded  to  his  desires  through 
any  other  consideration.^* 

You  are  charged  that,  before  you  can  convict  the  defendant,  you 
must  believe  beyond  a  reasonable  doubt  that  the  prosecuting  witness, 
,  submitted  to  the  embraces  of  the  defendant  and  had  car- 
nal intercourse  with  the  defendant  while  she  was  chaste  and  in 

county, ,  and  while  she  was  relying  solely  and  wholly 

upon  an  unconditional  promise,  on  the  part  of  defendant,  to  marry 
her,  and,  even  though  you  may  believe  that  defendant  had  carnal 

intercourse  with  said in county,  and  even  though  you 

may  also  believe  that  defendant  promised  to  marry  said ,  if 

at  the  time  of  such  intercourse,  if  any,  between  defendant  and  said 

in county  the  said  was  (1)  unchaste,  that  is 

if  she  had  previously  had  carnal  intercourse  with  any  one ;    or  (2) 

if  said  was  actuated,  either  in  whole  or  in  part,  by  lust  or 

passion,  or  any  such  consideration  or  motive ;  or  (3)  if  any  such 
promise  of  marriage  by  defendant  was  conditioned  upon  the  said 

becoming  pregnant  from  such  intercourse,  or  if  you  have  a 

reasonable  doubt  that  said may  have  been  chaste  as  afore- 
said, or  may  have  been  actuated  by  any  such  motive  as  aforesaid, 
or  that  such  promise  of  marriage,  if  any,  may  have  been  so  ac- 
tuated— in  any  such  event  you  will  find  the  defendant  not  guilty.^^ 

§  4755.     When  female  deemed  debauched 

You  are  instructed  that  a  female  is  said  to  be  debauched,  within 
the  meaning  of  that  term,  as  used  in  this  instruction,  when,  by 
arts  and  blandishments,  she  is  deceived,  corrupted,  and  drawn  aside 
from  the  right  path.  She  is  said  to  be  "debauched,"  within  the 
meaning  of  that  term  as  used  in  the  instruction,  when  she  is  car- 
nally known.^** 

13  Grimes  v.  State,  ITS  S.  \V.  523,  is  Simmons  v.  State,  114  S.  W.  S41, 
77  Tex.  Cr.  R.  319.  54  Tex.  Cr.  R.  619. 

14  Bush  V.  State,  157  S.  W.  944,  71  ic  state  v.  Fogg,  105  S.  W.  618,  206 
Tex.  Cr.  R.  14.  Mo.  696. 
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§  4756.     Necessity  of  consent  to  intercourse 
§  4756(1).    Alabama 

The  court  charges  the  jury  that,  unless  the  evidence  shows  be- 
yond a  reasonable  doubt  that consented  and  entered  into  the 

sexual  act  voluntarily,  the  defendant  cannot  be  convicted.-^' 

§  4756(2).    Iowa 

The  jury  are  instructed  that  if  the  intercourse,  if  there  v^as  sex- 
ual intercourse,  was  against  the  will  of  complainant,  and  accom- 
plished by  force,  then  the  offense  charged  is  not  established,  and 
you  must  acquit.-^* 

§  4756(3).     Michigan 

The  jury  are  instructed  that  some  claim  is  made  that  upon  former 

occasions  the  testimony  of  had  disclosed  a  state  of  facts 

which  would  be,  if  anything,  rape,  as  distinguished  from  seduction. 
You  will  comprehend,  from  the  definition  I  have  given  you  of  the 
offense  of  seduction,  that  you  must  be  able  to  say  upon  the  evi- 
dence beyond  a  reasonable  doubt  that  the  offense  of  defendant, 
if  any,  was  seduction,  rather  than  rape,  or  there  can  be  no  convic- 
tion in  this  case  upon  this  charge.  To  constitute  seduction,  there 
must  be  submission.  If  the  complaining  witness  was  compelled  to 
submit  by  force,  or  if  she  was  prevented  from  resisting  by  fear 
of  dangerous  consequences  or  of  great  bodily  harm,  so  strong  a 
fear  as  to  overcome  the  mind,  so  that  she  dared  not  resist,  this 
would  be  rape,  and  not  seduction.  But  to  constitute  rape  she 
must  not  have  yielded  at  any  stage  of  the  act;  she  must  have 
persisted  in  her  determination  and  wish  to  resist,  and  must  have 
resisted  to  the  utmost,  except  as  she  was  overcome  by  fear  of  dan- 
gerous consequences  or  of  great  bodily  harm.^^ 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
act  was  done  against  the  will  and  wishes  of  the  prosecutrix,  then 
you  cannot  convict.''* 

§  4757.  Necessity  of  showing  false  promise,  deception,  or  artifice 
You  are  instructed  that,  in  order  to  constitute  seduction,  it  is 
not  indispensable  that  the  man  use  seductive  arts  or  promises,  but 
any  act  or  promise  or  deception  of  the  man,  by  which  he  overcomes 
the  scruples  of  the  woman,  and  induces  her  to  have  unlawful  sexual 
intercourse  with  him,  would  constitute  the  offense.  But  if  the  wo- 
man, without  being  deceived,  and  without  any  false  promises,  de- 

iTTIfill    V.    Sliilo,    .".2    So.    TfjO,    134  m  People  V.  Gihbs,  38  N.  W.  257,  70 

Ala.  no.  Mich.  4LT). 

i«  Sljito  V.  Lewis,  4H  Iowa,  078,  30  2"  I'coiilo  v.  Do  Foro,  31  N.  W.  585, 

Am.  llcp.  407.  64  Mich.  ii'M,  8  Am.  St.  Hep.  803. 
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ception,  or  artifice,  voluntarily  submits  to  the  connection,  the  law 
affords  her  no  remedy,  and  she  cannot  recover.^^ 

§  4758.     Extent  of  seductive  influences  exerted 
§  4758(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  beyond  all  rea- 
sonable doubt  from  the  evidence  that  in  years  before  the 

finding  of  this  indictment  the  defendant,  by  means  of  temptations, 
seduced  ,  in  this  county,  that  said  was  then  an  un- 
married woman,  and  that  she  was  then  a  chaste  woman,  the  jury 
must  find  the  defendant  guilty .^^ 

§  4758(2).     Iowa 

You  are  instructed  that  it  must  be  shown  by  the  state  beyond  a 
reasonable  doubt  that,  at  the  time  of  the  first  indulgence  of  sexual 
intercourse  between  the  defendant  and  prosecuting  witness,  the  de- 
fendant induced  her  to  have  such  sexual  intercourse  with  him  as  the 
result  of  some  seductive  arts,  deception,  or  promise  of  marriage  or 
promise,  if  anything  came  of  it,  he  would  take  care  of  her,  made 
and  used  by  the  defendant  for  the  purpose  of  overcoming  her  vir- 
tue, and  which  was  calculated  to  and  did  overcome  her  will  and 
induced  her  to  surrender  her  person  to  him,  and  but  for  such  se- 
ductive means  and  influence'  she  would  have  maintained  her  virtue. 
The  exact  amount  of  seductive  means  and  influence  necessary  to 
make  out  this  element  of  the  offense  cannot  be  definitely  defined 
and  explained.  They  depend  upon  the  circumstances  of  each  case. 
The  seductive  means  and  influence  which  would  induce  one  wo- 
man to  surrender  her  person  might  not  have  that  influence  upon 
another  woman ;  but  the  seductive  means  and  influence,  however, 
must  have  been  of  such  character  and  force  as  that  by  reason  there- 
of the  said  prosecuting  witness  in  this  case  was  led  to  submit  to 
the  intercourse  with  defendant,  and  but  for  such  seductive  means 
and  influences  and  promises  practiced  by  the  defendant,  if  any  there 
were,  she  would  have  maintained  her  virtue.  On  this  point  it  will 
be  proper  for  you  to  consider,  so  far  as  disclosed  by  the  evidence, 
the  age,  education,  mental  qualities,  experience,  and  strength  of 
mind  of  the  prosecuting  witness  and  of  the  defendant;  their  ac- 
quaintance, its  duration,  and  intimacy  prior  to  the  time  of  the 
alleged  seduction;  their  conduct  and  relations  towards  each  other; 
what,  if  any,  acts  or  words  of  love  and  affection  or  flattery  and 
attention  the  defendant  had  used  towards  her  prior  to  the  time  of 
the  alleged  seduction ;  what,  if  any,  sentiments  or  feeling  of  love 
and  affection  she  at  that  time  bore  towards  the  defendant;    what, 

21  Fer^son  v.  Moore,  39  S.  W.  341,  22  Hall  v.  State,  32  So.  750,  134  Ala. 

98  Tenn.  342.  90. 
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if  anything,  he  had  said  or  done  to  kindle  the  same;  and  what,  if 
any,  control  or  influence  he  had  over  her  by  reason  thereof;  what, 
if  any,  representations,  statements,  declarations,  promises,  or  ap- 
peals the  defendant  made,  used,  or  employed  prior  to  or  at  the 
time  of  the  alleged  seduction  which  were,  if  at  all,  calculated  to 
mislead,  influence  or  deceive  the  prosecuting  witness  and  cause  her 
through  interest,  trust  in,  or  love  for  the  defendant,  to  yield  to  his 
desires.  And  from  these  matters,  if  shown  by  the  evidence,  and 
from  all  the  evidence  before  you,  it  is  for  you  to  say  whether  this 

prosecuting  witness, ,  was  led  astray  and  influenced  to  yield 

her  person  to  the  defendant  by  means  of  some  representations,  dec- 
larations, promise  of  marriage,  or  artifice  hereinbefore  explained.'"' 

§  4759.     Same— Arts 

The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  within  years  before 

the  finding  of  this  indictment  the  defendant,  by  means  of  arts,  se- 
duced   ,  in  this  county,  that  said was  then  an  unmar- 
ried woman,  and  that  she  was  then  a  chaste  woman,  the  jury  must 
find  the  defendant  guilty.'* 

§  4760.     Concurrence   of   seductive   influences   with   sexual   inter- 
course 

The  jury  are  instructed  that,  to  constitute  seduction,  the  artifice 
or  inducement  used  by  the  seducer  need  not  necessarily  be  con- 
current with  the  act  of  sexual  intercourse,  and  in  this  case,  if  you 
find  from  the  evidence  that  defendant,  by  insidious  and  persistent 
attentions  and  by  the  gift  of  trifling  articles  from  time  to  time, 
built  up  such  respect  for  himself  or  affection  for  himself  as  to  finally 
and  eventually  overcome  the  virtue  of  the  prosecuting  witness, 
and  induced  her  to  yield  her  person  by  these  means,  it  would  not 
be  material  that  all  of  these  purposes — all  of  these  efforts — may 
not  have  been  concurrent  with  the  final  act  of  sexual  intercourse, 
or  the  final  act  of  sexual  intercourse  which  was  voluntary  on  her 
part.'^ 

§  4761.     Necessity  of  showing  promise  of  marriage 
§  4761  (I).    Missouri 

You  are  instructed  that,  if  the  jury  believe  from  the  testimony 

that  defendant,   in  the  year  ,   had  carnal  intercourse  with 

,  and  that  she  willingly  submitted  to  defendant,  without  any 

promise  from  defendant  to  marry  her,  the  verdict  of  the  jury  should 
be  lor  the  defendant.^* 

28  State  V.  Hector,   i:!S  N.  W.  030,  zb  Poople  v.   Gibbs,  38  N.  W.  2.57, 

l.'SS  lowH,  GM.  70  Mi(.-h.  42u. 

2*  Hall    V.    State,   32    So.    750,    131  2.1  siato  v.  Reeves,  10  S.  W.  SU,  97 

Alu.  00.  Mo.  OCiS,  10  Am.  St.  Kop.  311). 


5011  SEDUCTION  §  4763(2) 

§  4761(2).    Texas 

You   are   instructed   that   "seduction,"   as   used   in   the   statute, 

means  to   lead   an   unmarried   female   under  years   of   age 

away  from  the  path  of  virtue;  to  entice  or  persuade  her  by  means 
of  a  promise  of  marriage  to  surrender  her  chastity  and  have  carnal 
intercourse  with  the  man  making  the  promise.  The  promise  of 
marriage  by  the  man,  and  the  yielding  of  her  virtue  by  the  woman, 
in  consideration  of  that  promise,  constitute  the  gist  of  the  offense. 
The  offense  is  not  complete  until  the  female  has  been  seduced,  that 
is,  corrupted,  deceived,  drawn  aside  from  the  path  of  virtue  which 
she  was  pursuing.^''' 

§  4762.     Effect  of  conditional  promise  of  marriage 
§  4762(1).    Arkansas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  defendant  had  intercourse  with  the  prosecuting  witness,  and 
that  she  was  induced  to  consent  to  such  intercourse  by  reason  of 
a  promise  on  the  part  of  defendant  that  he  would  marry  her  if 
"anything  happened"  as  a  result  of  such  intercourse  you  will  find 
the  defendant  not  guilty.'* 

§  4762(2).     Texas 

You  are  further  charged,  at  the  request  of  the  defendant,  that  if 
you  believe  from  the  evidence  that  the  defendant  promised  to  marry 

,   but   that   the    promise   was    a   conditional   promise,    or    was 

made  on  condition  that  if  she  got  in  family  way,  and  that  she  sur- 
rendered and  had  sexual  intercourse  with  the  defendant  by  reason 
of  such  conditional  promise,  then  you  are  instructed,  if  you  so  find, 
to  acquit  the  defendant.^^ 

§  4763.     Promise  of  marriage  conditioned  on  pregnancy 
§  4763(1).    Michigan 

I  further  charge  you  that,  if  the  testimony  given  by  the  com- 
plaining witness  in  justice  court  is  true  and  the  promise  of  mar- 
riage relied  upon  in  this  case  was  that  the  respondent  should  marry 
prosecutrix  should  she  become  pregnant,  then  the  offense  of  seduction 
is  not  made  out.^" 

§  4763(2).     Nehrasl<a 

You  are  instructed  that,  if  the  illicit  intercourse  was  procured 
under  a  promise  on  the  part  of  the  defendant  to  marry  the  prose- 
cutrix in  case  such  intercourse  should  result  in  pregnancy,  this 

27  Browning  v.  State,  142  S.  W.  1,  29  Muhlhause  v. '  State,  119  S.  W. 
M  Tex.  Cr.  R.  148.  866,  56  Tex.  Cr.  R.  288. 

28  Woodard  v.  State,  215  S.  W.  708,  so  People  v.  Carlos,  149  N.  W.  1006, 
140  Ark.  258.  183  Micti.  269. 
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would  not  be  such  a  promise  of  marriage  as  the  law  contemplates 
and  the  defendant  should  be  acquitted.^^ 

§  4764.     Necessity  of  showing  reliance  on  promise  of  marriage 
You  are  instructed  that,  if  you  believe  from  the  evidence  that 

the  defendant  had  carnal  knowledge  of  the  witness  ,  if  he 

did  so,  but  that  she  was  not  seduced  and  induced  to  yield  to  such 
carnal  intercourse  by  reason  of  a  promise  of  marriage  made  by 
the  defendant  to  her,  but  was  induced  to  so  yield  to  such  carnal  in- 
tercourse by  her  own  amorous  passion,  or  by  some  other  consid- 
eration, then  you  .would  find  the  defendant  not  guilty.  You  are 
further  charged  that  should  you  believe  from  the  evidence  that  prior 
to  having  the  first  act  of  intercourse  with  the  defendant,  if  she 

did  have  such  act  of  intercourse,  the  said then  knew  that  the 

defendant  was  a  married  man  and  not  divorced  from  his  wife,  then, 
in  such  case,  you  would  acquit  the  defendant. ^^ 

You  are  further  charged,  at  the  request  of  the  defendant,  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  the  prose- 
cuting witness,  ,  did  not  rely  solely  upon  the  absolute  prom- 
ise of  marriage,  but  that  she  was  moved  to  let  defendant  have  the 
alleged  sexual  intercourse  with  her  through  fear,  or  partly  through 
fear,  or  partly  through  lust,  then  it  is  your  duty  to  acquit  the  de- 
fendant, although  you  should  believe  that  a  promise  of  marriage 
was  then  made  and  was  part,  though  not  the  sole  and  only,  reason 
or  inducment.^-* 

§  4765.     Necessity  of  showing  seduction  from  path  of  virtue 
§  4765(1).    Arkansas 

The  jury  are  instructed  that,  while is  presumed  to  have 

been  virtuous  at  the  time  of  the  alleged  intercourse,  if  the  jury 
believe  from  the  evidence  or  circumstances  in  the  case  that  she 
was  not  chaste  and  virtuous,  and  did  not  possess  actual  personal 
chastity,  or  if  the  jury  have  reasonable  doubt  about  this,  they  should 
acquit.^* 

§  4765(2).     Iowa 

The  court  instructs  the  jury  that,  if  you  find  by  the  greater 
weight  or  preponderance  of  the  evidence  that  at  the  time  of  her 
alleged  seduction  by  the  defendant,  if  she  was  so  seduced,  she  was 
not  a  woman  of  previous  chaste  character,  you  should  acquit  the 
defendant."""^ 

81  Ilussoll  V.  St:ilo,  110  N.  W.  3S0,  84  Walton  v.  State,  75  S.  W.  1,  71 

77  N(;l).  .''j1!»,  15  Ann.  Cas.  212'J.  Ark.  .'WS. 

BssiauKhtor    v.    State,    174    S.    W.  'T-^  State  v.  McClure,  140  N.  W.  203, 

580.  70  IN'X.  Cr.  K.  1.^)7.  l.j'J  luwa,  351.                            "       • 

ST  Miihlliaiise   v.   State,  ll'J   S.    W. 
8G0,  5U  Tex,  Cr.  K.  2SS. 
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§  4765(3).    Kentucky 

The  jury  are  instructed  that,  unless  you  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that was  at  the  time  com- 
plained of,  and  had  been  for  a  reasonable  time  theretofore,  a  wo- 
man of  chaste  conduct,  you  must  find  defendant  not  guilty.  In 
this   connection   you   are  instructed   that,   though   there   had  been 

formerly  unchastity  on  the  part  of  ,  this  would  not  excuse 

the  defendant,  if  for  a  reasonable  time  before  the  acts  complained 
of  she  had  been  leading  a  virtuous  life.^® 

§  4765(4).     Missouri 

You  are  instructed  that,  if  the  jury  find  from  the  evidence  that 

the  defendant  had  illicit  connection  with  said  under  or  by 

promise  of  marriage;  but  further  find  that  there  was  no  seduction 
within  the  meaning  of  the  word,  as  already  defined,  you  will  find 
the  defendant  not  guilty.^' 

You  are  instructed  that  every  illicit  connection  is  not  seduction. 
It  cannot  be  said  that  a  female  is  drawn  aside  from  the  path  of  vir- 
tue unless  she  is  honestly  pursuing  that  path  when  approached.  If 
her  mind  is  corrupt  and  polluted  by  lewd  thoughts,  and  she  is 
ready  to  submit  to  improper  embraces,  as  opportunity  offers,  from 
her  own  lustful  propensity,  and  without  any  arts  or  blandishments 
of  him  with  whom  she  has  sexual  intercourse,  in  such  case  she 
cannot  be  said  to  be  seduced  by  the  party  with  whora  she  has  im- 
proper sexual  relations.^* 

§  4765(5),    Virginia 

You  are  instructed  that,  although  you  may  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  the  prisoner  had  illicit  con- 
nection with  the  prosecutrix  under  promise  of  marriage,  and  may 
have  thought  at  the  time  that  she  was  a  female  of  previous  chaste 
character,  yet  you  must  find  him  not  guilty  if  you  believe  she  was 
unchaste  at  the  time  of  said  seduction.^^ 

§  4766.     When  prosecuting  witness  deemed  to  be  unchaste  at  time 

of  seduction 
§  4766(1).     Iowa 

The  court  instructs  the  jury  that  if  you  find  that  the  prosecut- 
ing witness  prior  to  and  about  the  time  of  her  alleged  seduction 
had  sexual  intercourse  with  others  than  the  defendant,  then  she 
was  not  of  chaste  character.'*" 

36  Gaddis  v.  Commonwealth,  1S3  S.  S9  Barker  v.  Commonwealth,  20  S, 

W.  1052,  175  Ky.  183.  E.  776,  90  Va.  820. 

3'  State  V.  Fogg,  105  S.  W.  618,  206  ^o  State  v.  McClure,  140  N.  W.  203, 

Mo.  696.  159  Iowa,  351. 

3  8  State  V.  Fogg,  105  S.  W.  618,  206 
Mo.  696. 
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The  court  instructs  the  jury  that,  in  order  for  the  prosecuting 
witness  to  have  been  of  unchaste  character  prior  to  her  alleged 
seduction,  it  is  not  necessary  for  her  to  have  had  sexual  intercourse 
prior  to  that  time.  If  she  prior  to  such  alleged  seduction  was  un- 
chaste in  thought,  action,  heart,  and  mind,  that  would  be  sufficient 
to  render  her  of  unchaste  character.  If  she  was  guilty  of  undue 
familiarity  with  men,  if  her  demeanor  and  conduct  was  vulgar  or 
improper,  these  facts  should  be  considered  by  the  jury  in  connec- 
tion with  all  the  other  facts  and  circumstances  in  evidence  bear- 
ing on  the  question  in  determining  whether  at  the  time  of  her  al- 
leged seduction  she  was,  in  fact,  of  chaste  character.  No  particu- 
lar amount  or  degree  of  such  conduct  or  association  can  be  set 
down  as  conclusive  evidence  of  unchaste  character,  nor  is  it  every 
act  of  impropriety,  indiscretion,  or  even  indecency  that  will  make 
a  woman  of  unchaste  character,  but  the  jury  must  determine  from 
all  the  facts  shown  and  bearing  upon  the  question  whether  she  was 
of  chaste  or  unchaste  character,  bearing  in  mind  that  the  question 
is  what  was  her  character  for  chastity  prior  to  her  alleged  se- 
duction, not  what  it  may  have  been  since.*^ 

§  4766(2).    Mississippi 

The  jury  are  instructed  that  "previous  chaste  character"  means 
that  the  prosecuting  witness  never  had  sexual  intercourse  with  any 
person  before ;  and  to  establish  her  previous  chaste  character  it  is 
not  necessary  for  the  state  to  introduce  witnesses  or  a  witness  who 
would  s\^ear  that  she  never  had  had  sexual  intercourse  with  any 
person  before,  but  it  is  sufficient  to  show  that  her  reputation  before 
that  time  was  that  of  a  chaste  girl.^^ 

§  4767.     Effect  of  acts  of  sexual  intercourse  prior  to  alleged  se- 
duction 
§  4767(1).     Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 

had  had  sexual  intercourse  with  any  one  prior  to  the  time 

when  she  alleges  she  was  seduced  by  defendant,  then  she  was  not 
chaste  at  the  time  she  alleges  she  was  seduced  by  him,  unless  the 
evidence  also  shows  that  she  had  reformed  before  the  alleged  se- 
duction by  defendant.''* 

§  4767(2).    Arkansas 

You  are  instructed  that  this  is  a  prosecution  for  seduction,  and 
it  contemplates  the  obtaining  of  carnal  knowledge  of  a  woman  of 
actual  personal  chastity  by  virtue  of  a  false  express  promise  of 

<i  State  V.  MoCluro,  140  N.  W.  20:j,  ■>■•■  Smith   v.   aiato,   2i   So.   55,    118 

ir,<>  Iowa.  :ini.  Ala.  117. 

*•-:  TowcU  V.  «Uite,  20  So.  4. 
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marriage.  The  law  presumes  the  woman  to  be  chaste,  and,  if  the 
defendant  maintains  that  she  is  unchaste,  he  must  show  it  by  evi- 
dence. If  a  woman  lapses  from  personal  chastity,  yet  if  she  re- 
forms and  maintains  her  personal  chastity  for  such  a  time  that  the 
jury  can  see  that  she  is  actually  personally  chaste  at  the  time  of 
the  alleged  seduction,  then  if  the  accused  obtains  carnal  knowl- 
edge of  her  person  by  a  false  express  promise  of  marriage,  and  this 
is  sufficiently  proven,  the  defendant  should  be  convicted.  If,  how- 
ever, it  appears  that  the  woman  at  the  time  of  the  alleged  seduc- 
tion was  not  possessed  of  actual  personal  chastity,  the  accused 
should  be  acquitted.** 

§  4767(3).     Iowa 

The  court  instructs  the  jury  that,  if  you  find  by  the  greater 
weight  or  preponderance  of  the  evidence  that  prior  to  the  time  of 
her  alleged  seduction  the  prosecuting  witness  had  indulged  in 
sexual  intercourse  with  the  defendant,  she  was  not  then  of  chaste 
character,  unless  such  prior  intercourse  had  occurred  such  a  length 
of  time  before  and  their  relations  had  been  so  absolutely  broken 
ofif  for  such  a  length  of  time,  and  her  conduct  in  the  meantime 
had  been  such  as  to  satisfy  you  that  she  had  reformed,  and  was 
at  the  time  of  her  alleged  seduction  a  woman  of  chaste  character.*^ 

§  4767(4).    Michigan 

It  is  a  part  of  the  claim  of  the  defense,  on  the  other  hand,  that 
on  the  day  in  question  the  complainant  was  not  a  chaste  girl,  and 
was  not  thus  fraudulently  deceived  into  yielding  her  virtue,  but  on 
the  other  hand,  she  had  pursued  a  course  of  continued  cohabitation 

with  the  defendant  in  and  .     I  charge  you,  gentlemen 

of  the  jury,  that  the  defendant  at  the  bar  cannot  be  convicted  upon 
the  charge  in  this  court  for  any  seduction  which  took  place  in 

;    this  court  not  having  jurisdiction  of  such  offense.     It  is 

not,  however,  true,  as  a  legal  proposition,  that  because  a  woman 
once  submits  to  sexual  embraces  of  the  man,  he  cannot  thereafter 
seduce  her.  The  law  does  not  contemplate  that  only  virgins  may 
be  seduced,  but  the  language  of  the  statute  is  unmarried  women. 
If  a  woman  has  submitted  to  the  sexual  embraces  of  a  man,  and 
thereafter  has  reformed  and  returned  to  the  path  of  virtue,  she  may 
again  be  seduced  by  the  same  man,  although  the  burden  of  prov- 
ing such  reformation  would  be  upon  the  prosecution.  Every  wo- 
man is  presumed  by  law  to  be  chaste  until  the  contrary  is  shown. 
If,  however,  the  evidence  proved  that  she  has  departed  from  the 
path  of  virtue  and  it  is  sought  to  establish  the  seduction  of  her  by 
the  same  man,  her  reformation  and  return  to  a  chaste  and  virtuous 

4  4  Cooper  V.  State,  109  S.  W.  1023,  4  5  state  v.  McClure,  140  N.  W.  203, 

S6  Ark.  30,  159  Iowa,  351. 
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character  must  be  proven  by  the  prosecution.  So  that,  gentlemen 
of  the  jury,  even  though  previous  sexual  intercourse  between  a  wo- 
man and  a  man  might  be  shown,  yet,  if  the  jury  is  satisfied  that 
at  the  time  of  the  alleged  seduction  she  was  of  chaste  and  virtuous 
character,  and  was  living  a  chaste  and  virtuous  life,  and  was  drawn 
therefrom  by  some  artifice  or  inducement  of  the  man,  her  second 
seduction  would  be  as  criminal  as  the  first.  I  do  not  wish  to  be 
understood  as  intimating  to  you,  gentlemen,  in  any  way  that  the 
court  is  of  the  opinion  that  the  complainant, ,  had  sexual  in- 
tercourse with  the  respondent  before  coming  to .     This  is  a 

fact  for  you  to  determine.    If  you  are  satisfied  beyond  a  reasonable 

doubt  that  it  was  not  so,  and  that  on  the day  of ,  she 

was  a  virgin,  as  she  claims  upon  the  witness  stand  to  have  been, 
and  that  she  yielded  up  her  virginity  to  the  defendant  by  reason  of 
the  promise,  artifices,  and  inducements  practiced  upon  her  by  him, 
which  caused  her  to  believe  that  she  was  his  wife,  wherefore,  she 
submitted  to  his  sexual  embraces  and  without  which  she  would 
have  not  submitted  to  his  sexual  embraces,  you  must  find  him 
guilty.  In  addition  thereto,  even  though  she  had  previously  sub- 
mitted to  his  sexual  embraces,  yet  had  reformed  and  was  again 
chaste  and  virtuous,  if  she  yielded  by  reason  of  those  artifices, 
promises,  and  inducements,  this,  too,  would  constitute  the  crime 
of  seduction.  In  the  first  case  that  I  have  indicated  to  you,  as  well 
as  the  last,  you  must  be  satisfied  of  the  chaste  and  virtuous  char- 
acter of  the  complainant,  and  that  she  was  turned  aside  from  the 
path  of  virtue  and  inveigled  into  submitting  to  the  carnal  inter- 
course with  the  defendant  by  reason  of  artifices,  promises,  or  in- 
ducements, without  which  she  would  not  have  otherwise  submitted 
to  him.'*® 

§  4768.     Seduction  of  ward 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 

case  beyond  a  reasonable  doubt  that  the  said lived  with  the 

defendant  and  his  wife  as*  one  of  the  defendant's  family,  then  she 
was  confided  to  defendant,  and  was  in  his  care  and  protection,  with- 
in the  meaning  of  the  indictment,  and  it  is  not  necessary  that  she 
should  have  been  confided  to  him  by  any  legal  proceedings  of  a 
court  in  order  to  constitute  her  in  his  care  and  protection." 

§  4769.     Defenses. 

Tiie  jury  are  instructed  that  the  fact  that  defendant  was  under 
years  of  age,  and  the  fact  that  his  mother  may   have  re- 

*<••  Vr'(>],\o.  V.  Adaiii.s,  11^7  IS'.  W.  ;;j4,  ^^  siato  v.  Kyle,  IGS  S.  W.  OSl,  259 

102  Mich.  371.  Mo.  401. 
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fused  to  allow  him  to  marry  the  said ,  are  no  defenses  in  this 

case.^* 

§  4770.     Same — Effect  of  marriage  to  prosecuting  witness 

The  jury  are  instructed  that,  unless  they  are  satisfied  that  the 
wife  did  commit  an  act  of  adultery,  it  was  the  duty  of  the  defend- 
ant to  live  with  the  female  whom  he  had  seduced  and  married  for 
five  years  before  the  prosecution  could  be  stopped,  and  that  the 
state  had  the  right  to  prosecute  for  the  offense  of  seduction  un- 
less the  jury  are  so  satisfied  of  the  adultery,  and  that  if  the  jury 
believe  he  was  originally  guilty  of  seduction,  it  will  be  their  duty 
to  find  him  guilty.** 

§  4771.     Presumptions  and  burden  of  proof  as  to  chastity 
§  4771(1).     Iowa 

The  jury  are  instructed  that  you  should,  in  the  first  instance,  as- 
sume that  the  prosecuting  witness  was  of  chaste  character  at  said 
time,  and  this  presumption  must  continue  unless  the  contrary  is 
shown  by  a  preponderance  of  the  evidence.^* 

§  4771(2).    Michigan 

The  jury  are  instructed  that  the  law  presumes  a  woman  to  be 
■chaste  until  the  contrary  is  sliown.^^ 

§  4771(3).     Washington 

The  court  instructs  the  jury  that  it  is  the  law  in  this  state  that 
every  female  person  is  presumed  to  be  of  chaste  character,  and 
that,  when  her  chastity  is  called  in  question,  the  burden  rests  upon 
the  person  calling  it  in  question  to  show,  by  a  fair  preponderance 
of  the  evidence,  that,  at  the  time  in  question,  she  was  physically 
unchaste.  But  in  this  connection  you  are  instructed  that,  if  there 
is  evidence  sufficient  to  create  a  reasonable  doubt  as  to  the  chas- 
tity of  the  prosecuting  witness,  there  can  be  no  conviction.^^ 

§  4772.     Evidence  of  other  acts  than  that  specified  in  indictment 

You  are  further  instructed  that  if  there  is  any  evidence  before 
you  with  reference  to  any  of  the  acts  of  intercourse  between  the 

defendant  and  ,  other  than   the  act  alleged  to  have  been 

committed  on  or  about ,  then  you  are  instructed  that  the 

defendant  is  not  on  trial  for  such  other  acts,  if  any  there  were, 
and  cannot  be  convicted  for  such  other  acts,  if  any  there  were; 
but  any  testimony  with  reference  to  such  other  acts  can  be  con- 
sidered by  you,  if  you  do  consider  it  at  all,  only  for  the  purpose  for 

4S  Merrell  v.  State,  57  S.  W.  2S9,  42  bo  state  v.  Brown,  53  N.  W.  92,  86 

Tex.  Cr.  R.  19.  Iowa,  121. 

49  Arnold  v.  State,  S3  S.  E.  155,  15  si  I'enple  v.  Brewer.  27  Mich.  134. 

Ga.  App.  347.  5  2  state   v.    Jones,    142    P.   35,    80 

Wash.  588. 
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which  it  was  admitted,  and  that  is  for  whatever  light,  if  any,  it  may- 
shed  upon  the  transaction  for  which  the  defendant  is  on  trial — 
that  is,  the  alleged  act  of  intercourse  alleged  to  have  occurred  be- 
hind the  chimney  on  or  about .^^ 

§  4773.     Evidence  bearing  on  question  of  promise  of  marriage 

The  court  instructs  the  jury  that  while  facts  and  circumstances 
such  as  usually  attend  an  engagement  of  marriage  are  admissible 
in  evidence  as  corroboration  of  the  prosecuting  witness'  testimony 
as  to  the  promise  of  marriage,  evidence  of  the  absence  of  such  facts 
and  circumstances  as  usually  accompany  a  promise  of  marriage  are 
admissible  as  corroboration  of  the  defendant's  testimony  that  there 
was  no  promise  of  marriage,  and  must  be  so  considered  by  the 
jury.^ 

§  4774.     Effect  of  promise  of  marriage  after  birth  of  child 

You  are  instructed  that  the  defendant  in  this  case  cannot  be 
convicted  upon  the  strength  of  any  promises  made  by  the  defend- 
ant to  the  prosecutrix  subsequent  to  the  birth  of  her  said  child, 
and  that  the  evidence  of  such  promises  then  made  are  only  to  be 
considered  by  you  as  circumstances  to  corroborate  the  testimony 
of  the  prosecutrix  that  she  was  seduced  by  the  defendant  upon  the 
express  promise  then  made  to  marry  her,  given  by  him  to'  her  at 
the  time  she  submitted  to  his  embrace.^^ 

§  4775.     Sufficiency  of  evidence 
§  4775(1).    Alabama 

The  jury  are  instructed  that,  unless  you  are  convinced  beyond 
all  reasonable  doubts  by  the  evidence  introduced  in  this  cause  that 
the  defendant,  by  means  of  arts,  flattery,  temptations,  deceptions,  or 
a  promise  of  marriage,  seduced ,  you  should  give  the  defend- 
ant the  benefit  of  the  doubt,  and  acquit  him.-'"^ 

§  4775(2).     South   Dakota 

You  are  instructed  that  the  fact  that  the  prosecuting  witness 
was  an  unmarried  female  of  previous  chaste  character,  and  that 
there  was  an  act  of  sexual  intercourse  under  a  promise  of  mar- 
riage, are  facts  which  may  be  found  from  her  evidence  alone,  if  you 
believe  beyond  a  reasonable  doubt  that  to  which  she  has  testified 
on  these  subjects,  but  you  cannot  find  that  he  is  the  guilty  party, 
unices,  as  stated,  there  is  evidence  other  than  that  of  the  prosecu- 
trix tending  to  prove  that  fact.**' 

r'aVickc;r8  v,  Statt!,  KJ'.J  S.  W.  GCO,  cc  Smith  v.   State,  18  So.  300,   107 

75  T«'X.  Cr.  R.  12.  Ala.  13!). 

!■•«  Slate  V.  ScliuiiK'l  (Mo.)  177  S.  W.  ■■-  Stale  v.  lloUur,  13S  iS.  W.  053, 

351.  30  S.  D.  353. 

•'■5  Kerr  v.  United  SUite.s,  101  S.  \V. 
bO'J,  7  Iiid.  T.  480. 
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§  4776.     Sufficiency  of  evidence  of  promise  of  marriage 
See,  also,  post,  §§  4779,  4781. 

The  court  instructs  the  jury  that  you  cannot  find  that  the  prom- 
ise of  marriage  was  made  by  the  defendant  to  the  prosecutrix  on 
the  testimony  of  the  prosecutrix  alone;  to  warrant  you  in  find- 
ing that  a  promise  of  marriage  was  made  by  the  defendant,  the 
testimony  of  the  prosecutrix  as  to  such  promise  of  marriage  must 
be  corroborated  by  other  and  independent  testimony.  This  cor- 
roboration may  be  by  the  proof  of  statements  of  defendant  in  re- 
lation thereto,  if  any  were  made;  preparation  which  the  prosecu- 
trix may  have  made  for  marriage,  if  any ;  or  by  the  continuous 
courtship  for  such  a  period  of  time  that,  in  the  course  of  ordinary  af- 
fairs, an  engagement  of  marriage  between  the  defendant  and  prose- 
cutrix would  be  presumed  to  exist.^* 

You  are  instructed  that,  to  support  the  charge  of  such  promise 
of  marriage,  it  is  necessary  that  the  evidence  of  the  prosecutrix 
be  supported  by  that  of  the  witnesses,  or  by  corroboration  of  acts 
or  circumstances  .which  convince  your  minds  of  the  truth  of  the 
testimony  in  that  respect.^^ 

§  4777.     Sufficiency  of  evidence  of  chastity 

The  jury  are  instructed  that  an  unchaste  woman  may  have  a 
good  reputation  for  virtue  and  chastity  in  the  neighborhood  in 
which  she  lives,  and  proof  that  a  woman  has  a  good  reputation  for 
virtue  and  chastity  in  the  neighborhood  in  which  she  lives  does  not 
establish  the  fact  of  her  chastity,  and  if  the  jury  have  a  reasonable 
doubt,  from  all  the  circumstances  and  evidence  in  the  case,  of  the 

chastity  of prior  to ,  they  must  find  the  defendant  not 

guilty.''" 

§  4778.     Necessity  of  corroboration  of  prosecuting  witness 

You  are  instructed  that  a  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice  alone.     You  are  instructed  that  the 

witness  is  an  accomplice.     Now,  you  cannot  convict  the 

defendant  upon  her  testimony  alone,  unless  you  first  believe  that 
her  testimony  is  true  and  connects  the  defendant  with  the  offense 
charged,  and  then  you  cannot  convict  the  defendant  upon  said 
testimony,  unless  you  further  believe  that  there  is  other  testimony 
in  the  case  corroborative  of  the  accomplice's  testimony,  tending  to 
connect  the  defendant  with  the  offense  charged ;  and  the  corrobora- 
tion is  not  sufficient  if  it  merely  shows  the  commission  of  the  offense 
charged.^^ 

58  state  V.  Walker,  134  S.  W.  516,  eo  Carroll  v.  State,  22  So.  295,  74 

232  Mo.  252.  Miss.  688,  60  Am.  St.  Rep.  539. 

5  9  State  V.    Fogg,   105   S.   W.   618,  ei  Grimes  v.  State,  17S  S.  W.  523, 

206  Mo.  696.  77  Tes.  Cr.  R.  319. 
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You  are  instructed  that  the  witness  is   an  accompHce. 

Now  you  cannot  convict  the  defendant  upon  her  testimony  alone, 
unless  you  first  believe  that  her  testimony  is  true  and  shows  that 
the  defendant  is  guilty  of  the  offense  charged;  and  then  you  can- 
not convict  the  defendant  upon  said  testimony,  unless  you  further 
believe  that  there  is  other  testimony  in  the  case  corroborative  of 

the  testimony  of  said  ,  and  tending  to  connect  the  defendant 

with  the  ofifense  charged,  and  the  corroboration  is  not  sufficient  if 
it  merely  shows  the  commission  of  the  offense  charged  and  of  the 
act  of  intercourse.^" 

You  are   instructed  that  the  prosecuting  witness  is   what 

is  known  in  law  as  an  accomplice ;  and  with  reference  to  the  tes- 
timony of  accomplices  you  are  instructed  that  a  conviction  cannot 
be  had  upon  the  testimony  of  an  accomplice,  unless  corroborated 
by  other  evidence  tending  to  connect  the  defendant  with  the  offense 
charged,  and  the  corroboration  is  not  sufficient  if  it  merely  shows 
the  commission  of  an  offense.  You  are  therefore  instructed  that 
you  cannot  find  the  defendant  guilty  upon  the  testimony  of  the 

said  unless  you  first  believe  beyond  a  reasonable  doubt  that 

the  testimony  of  the  said is  true,  and  that  it  shows  the  guilt 

of  the  defendant,  and  unless  you  further  believe  beyond  a  reason- 
able doubt  that  there  is  other  evidence  in  the  case,  outside  of  the 

testimony  of  the  said ,  tending  to  connect  the  defendant  with 

the  commission  of  the  offense  charged. "^^ 

You  are  instructed  that  under  the  law  the  witness  is  an 

accomplice.  Now  you  cannot  convict  the  defendant  upon  her 
testimony  -alone,  unless  you  first  believe  her  testimony  is  true 
and  that  it  shows  the  defendant  is  guilty  of  the  offense  charged  in 
the  indictment,  and  even  then  you  cannot  convict  the  defendant 
upon  said  testimony,  unless  you  further  believe  that  there  is  other 
testimony  tending  to  connect  the  defendant  with  the  offense 
charged."* 

You  are  further  instructed  that,  under  the  law  and  facts  of  this 

case,  prosecutrix,  ,  is  an  accomplice;    and  before  the  state 

can  secure  a  conviction  it  must  corroborate  her  testimony  by  evi- 
dence other  than  her  own  tending  to  prove  a  promise  of  marriage 
made  to  her  by  defendant,  by  which  he  seduced  and  had  carnal 
knowledge  of  her,  and  also  as  to  carnal  intercourse  between  defend- 
ant and  the  prosecutrix.  In  other  words,  a  conviction  cannot  be 
had  upon  her  evidence  alone,  if  any  she  gave,  as  to  such  seduction 
and  carnal  knowledge  by  virtue  of  a  promise  of  marriage  to  her  by 

nzSlaiiKhlcr  v.  Stnic,  171  S.  W.  .'^SO,  <>*  Murphy  v.  State,  143  S.  W.  61G, 

TO  T<'X.  Cr.   J{.    ir.T.  U.j  Tex.  Cr.  li.  55. 

«»  Vlck<;rs  v.   Shite,  IC'J  S.   W.  UU'J, 
75  Tex.  Cr.   U.  12. 
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defendant;  but  there  must  be  other  evidence  than  her  own  tending 
to  show  such  carnal  knowledge  and  seduction  by  a  promise  of  mar- 
riage. And  if  you  find  that  she  has  testified  to  such  facts,  yet  if 
there  are  no  other  facts  or  testimony  tending  to  corroborate  her 
in  said  particulars,  you  should  acquit  the  defendant.  You  are» 
however,  instructed  that  corroborative  evidence  need  not  be  direct 
and  positive,  independent  of  the  prosecutrix's  testimony ;  but  such 
facts  and  circumstances  as  tend  to  support  her  testimony,  and 
which  satisfy  the  jury  that  she  is  worthy  of  credit  as  to  the  facts 
essential  to  constitute  the  offense  of  seduction,  as  hereinbefore  de- 
fined to  you,  will  fulfill  the  requirements  of  the  law  as  to  corrobora- 
tion. It  is  for  you  to  say,  from  all  the  facts  and  circumstances  in 
evidence  before  you,  whether  she  has  been  sufficiently  corroborat- 
ed.''^ 

You  are  instructed  that  you  cannot  convict  defendant  upon  the 
uncorroborated  testimony  of .  Before  you  would  be  author- 
ized to  convict  upon  her  testimony,  it  is  necessary  for  her  to  be 
corroborated  upon  both  the  alleged  promise  of  marriage  and  also 
the  alleged  act  of  sexual  intercourse;  and  in  this  connection  the 
court  further  instructs  you  that  no  act,  statement,  or  declaration 

made  by  said  subsequent  to  the  alleged  seduction  can  be 

considered  by  you  as  corroborating  her  testimony.  The  court  in- 
structs you  that  said  corroboration  is  absolutely  essential  to  a  legal 
conviction ;  that,  although  the  jury  might  believe  the  testimony  of 
to  be  true,  still  they  cannot  convict,  unless  they  further  be- 
lieve that  there  is  other  testimony  outside  of  her  testimony  tend- 
ing to  connect  defendant  with  the  commission  of  the  offense 
charged.***' 

§  4779.     Same — Proof  of  promise  of  marriage 
See,  also,  ante,  §  4776 ;  post,  §  4781. 

The  jury  are  instructed  that  they  cannot  find  there  was  a  prom- 
ise of  marriage  upon  the  evidence  of  the  prosecuting  witness  alone, 
but,  under  the  law,  her  evidence  as  to  the  promise  of  marriage 
must  be  corroborated — that  is,  confirmed — either  by  other  direct 
or  positive  evidence  as  to  the  promise  of  marriage,  or  by  admis- 
sions of  defendant  as  to  his  engagement  of  marriage,  or  by  facts 
and  circumstances  such  as  usually  attfend  an  engagement  of  mar- 
riage. But,  where  facts  and  circumstances  such  as  usually  attend 
an  engagement  of  marriage  are  relied  upon  as  corroboration,  slight 
and  indifferent  particulars  are  not  sufficient,  nor  will  proof  of  at- 
tention merely  be  sufficient,  unless  from  its  duration  and  con- 
stancy, and  from  the  acts,  conversation,  and  conduct  of  the  par- 
es Beeson  v.  State,  130  S.  W.  1006,  se  Barnard  v.  State  (Tex.  Cr.  R.) 
60  Tex.  Cr.  ii.  3y.                                             76  S.  W.  475. 
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ties,  it  reasonably  carries  conviction  to  the  mind  that  an  engage- 
ment of  marriage  exists,  and  that  the  attention  is  not  merely  such 
as  might  be  reasonably  expected,  without  impropriety,  from  a  gen- 
tleman towards  a  lady  whose  society  was  agreeable ;  and  the  cor- 
roboration of  the  prosecuting  witness  as  to  the  promise  of  mar- 
riage, whether  direct  and  positive,  or  consisting  of  facts  and  cir- 
cumstances, as  stated  above,  must  be  something  more  than  suffi- 
cient to  overcome  the  oath  of  the  defendant  and  the  legal  pre- 
sumption of  innocence.**^ 

§  4780.     Sufficiency  of  corroboration  of  prosecuting  witness 
§  4780(1).    Arkansas 

You  are  instructed  that  you  cannot  convict  the  defendant  upon 
the  uncorroborated  testimony  of  the  prosecuting  witness,  and  the 
corroboration  must  be  upon  every  material  fact  testified  to  by  her 
necessary  to  constitute  the  offense  charged ;  and  if  you  find  that 
her  testimony  is  uncorroborated  upon  any  material  fact  necessary 
to  constitute  the  offense  you  will  acquit  the  defendant.*** 

§  4780(2).     Iowa 

The  jury  are  instructed  that  mere  proof  of  acquaintanceship  be- 
tweeen  the  defendant  and  the  prosecuting  witness,  or  opportunity 
to  commit  the  crime,  or  the  fact  that  the  prosecuting  witness  gave 
birth  to  an  illegitimate  child,  does  not  constitute  such  corrobora- 
tion of  the  testimony  of  the  prosecuting  witness  as  is  required  in 
cases  of  this  kind  in  order  to  justify  you  in  finding  the  defendant 
guilty,  and  unless  her  testimony  is  corroborated  by  other  facts 
and  circumstances  than  these,  tending  to  connect  the  defendant 
with  the  commission  of  the  crime,  you  should  acquit  him.^* 

§  4780(3).    Texas 

The  jury  are  instructed  that  the  corroboration  of  the  prosecut- 
ing witness  required  by  the  statute  must  be  both  as  to  the  prom- 
ise of  marriage  and  the  act  of  sexual  intercourse.'" 

You  are  instructed  that  a  conviction  cannot  be  had  upon  the 
testimony  of  an  accomplice  unless  the  jury  first  believe  the  accom- 
plice's evidence  is  true,  and  that  it  shows  the  defendant  is  guilty, 
and  then  you  cannot  convict,  unless  the  accomplice's  testimony  is 
corroborated  by  other  evidence  connecting  the  defendant  with  the 
offense  charged,  and  the  corroboration  is  not  sufficient  if  it  merely 
shows  the  commission  of  the  offense,  and  the  accomplice  cannot 
corroborate  her  testimony  by  her  own  statements.    The  corrobora- 

«7  statft  V.  Whcolor,  18  S.  W.  924,  no  state  v.  Cotter,   132  N.  W.  760, 

108  Mo.  (>."8.  irj2  lovvii,  .'508. 

«t  r.uriiett  V.  Slate.  SS  S.  W.  956,  "<>  Slniislitor    v.    Stnte,    218    8.    W. 

76  Ark.  2'Jo,  113  Am.  St.  IJt'i).  91.  7U7,  SO  Tex.  Cr.  K.  527. 
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tion  must  be  both  as  to  the  sexual  intercourse  and  the  promise  of 
marriage.'* 

You   are   instructed   that   the   law    requires   that  the   prosecutrix, 

,  must  be  corroborated  by  other  testimony  than  her  own 

and  by  such  testimony  as  tends  to  connect  the  defendant  with  the 
commission  of  the  offense  with  which  he  is  charged,  and,  unless 

you  find  from  the  testimony,  other  than  that  of  said  ,  that 

the  defendant  wrote  her  the  letters  introduced  in  evidence,  then  in 
such  event  the  letters  within  themselves  and  alone  would  not  fur- 
nish the  corroboration  which  the  law  requires  in  order  to  warrant 
a  conviction  of  the  defendant.'" 

§  4781.     Same — Promise  of  marriage 

The  jury  are  instructed  that  in  this  case  you  cannot  find  that 
there  was  a  promise  of  marriage  upon  the  testimony  of  the  prose- 
cutrix,   ,  alone,  but,  under  the  law,  her  evidence  as  to  the 

promise  of  marriage  must  be  corroborated ;  that  is,  confirmed  by 
direct  and  positive  testimony  or  by  circumstances  of  such  a  char- 
acter as  to  convince  the  jury,  beyond  a  reasonable  doubt,  that  her 
testimony  in  this  respect  is  true.'^ 

B.     Civil  Liability 

§  4782.     Elements  of  Cause  of  Action 
§  4782(1).     California 

You  are  instructed  that  the  word  "seduction,"  when  applied  to 
the  conduct  of  a  man  towards  a  female,  means  the  use  of  some  in- 
fluence, promise,  art,  or  means  on  his  part,  by  which  he  induces 
the  woman  to  surrender  her  chastity  and  her  virtue  to  his  em- 
braces. There  must  be  something  more  than  a  mere  reluctance 
on  the  part  of  the  woman  to  commit  the  act,  and  her  conse'nt  must 
be  obtained  by  flattery,  false  promises,  artifice,  urgent  importunity 
based  on  professions  of  attachment,  or  the  like,  for  the  woman : 
and  it  must  appear  that,  relying  solely  on  said  promises  or  professions 
of  flattery  or  artifice  or  importunity,  she  surrendered  her  person  and 
chastity  to  her  alleged  seducer ;  and  that,  relying  and  being  influenced 
solely  by  such  promises,  flattery,  artifice,  and  urgent  importunity, 
she  then  being  chaste,  surrendered  her  person  and  chastity  to  her 
alleged  seducer.'* 

§  4782(2).    Indiana 

You  are  instructed  that,  if  you  find  from  a  preponderance  of  the 
evidence  that  the  defendant  was  an  unmarried  man,  and  the  plain- 

71  Ice  V.  State,  208  S.  W.  343,  84  73  Gillespie  v.  State,  1G6  S.  W.  135, 
Tex.  Cr.  R.  509.  73  Tex.  Cr.  R.  585. 

72  James  v.  State,  161  S.  W.  472,  72  74  Marshall  v.  Taylor,  32  P.  SG7,  98 
Tex.  Cr.  R.  155.  Cal.  55,  35  Am.  St.  Rep.  144. 
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tiff  an  unmarried  woman,  at  the  time  of  the  commission  of  the  al- 
leged injury,  and  that  defendant,  by  his  attentions,  expressions  of 
love  and  affection  for  her,  and  promise  to  marry  the  plaintiff,  there- 
by gained  her  aff'ection  and  confidence,  and  importuned  her  to  sex- 
ual intercourse  with  him,  and  she,  through  her  confidence  in  him 
and  love  for  him,  yielded  to  his  solicitations,  it  was  seduction,  for 
which,  under  the  section  of  the  statute  before  quoted,  she  may 
maintain  an  action,  and  recover  such  damages  as  may  be  assessed 
in  her  favor;  and,  if  the  preponderance  of  the  proof  establishes  the 
material  propositions  above  named,  you  should  find  for  the  plain- 
tiff, and  assess  in  her  favor  such  damages  as  you  think  just  and  right 
under  the  circumstances.''^^ 

§  4782(3).     Iowa 

The  court  instructs  the  jury  that,  to  constitute  seduction,  it  is 
not  sufficient  to  establish  sexual  intercourse  between  the  parties, 
but  the  plaintiff  must  also  show  that  defendant  accomplished  his 
purpose  by  some  artifice,  or  that  she  was  induced  to  yield  to  his 
embrace  by  flattery  or  deception.  If,  without  being  deceived,  and 
without  any  false  promises,  deceit,  or  artifice,  she  voluntarily  sub- 
mits to  the  connection,  the  law  aft'ords  her  no  remedy.''^ 

§  4782(4).    Michigan 

You  are  instructed  that  seduction  is  the  act  of  persuading  or  in- 
ducing a  woman  of  previous  chaste  character  to  depart  from  the 
path  .of  virtue  by  the  use  of  any  species  of  arts,  persuasions,  or 
wiles  which  are  calculated  to  have,  and  do  have,  that  eft"ect,  and  re- 
sulting in  her  ultimately  submitting  her  person  to  the  sexual  em- 
braces of  the  person  accused.''"'' 

§  4782(5).     Oregon 

You  are  instructed  that  proof  that  the  defendant  and  plaintiff's 
daughter  had  illicit  sexual  intercourse  with  each  other  does  not 
of  itself  show  that  the  plaintiff's  daughter  was  seduced  by  the 
defendant;  but  before  you  can  find  such  seduction  you  must  first 
find  from  the  evidence  that  the  plaintiff's  daughter  was  chaste,  and 
that  she  v/as  overcome  by  the  defendant  by  the  use  of  some  arti- 
fice or  i)romise  which,  by  reason  of  her  relations  with  and  confi- 
flcnce  in  the  defendant,  she,  although  a  moral  and  chaste  female, 
could  not  resist.''* 

You  are  instructed  that  the  plaintiff  cannot  recover  in  this  ac- 
tion by  reason  of  defendant's  having  sexual  intercourse  with  her, 
nor  by  reason  of  any  consequence  of  such  intercourse,  if  such  in- 

71  Ro])insoii    V.    Powers,    28    N.    E.  421,  144  Mich.  O.'U,  115  Am.  St.  Kep. 

1112.  V2U  Ind.  480.  400. 

7'>  Kii:\t\  V.  Murray,  4.5  N.  W.  .''»(;.".,  SO  tk  Pnttcr.son  V.  Ilayden,  21  P.  120, 

Iowa.  ISO.  17  Or.  2:58,  i;  L.  11.  A.  521),  11  Am.  iSt. 

Ti  (Jrcuiimau  v.  O'Kilry,  108  N.  W.  Kep.  822. 
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tercourse  was  had  by  him  by  force,  against  her  will,  and  without 
her  consent  Nor  can  she  recover  if  the  sexual  intercourse  be- 
tween her  and  the  defendant  was  with  her  consent,  unless  that  con- 
sent was  obtained  by  false  promises,  by  some  artifice  or  device  by 
which  she  was  deceived  and  misled.  If  she  consented,  with  or 
without  persuasion,  merely  to  gratify  her  own  or  the  defendant's 
lust,  or  that  of  both  of  them,  or  for  the  purpose  of  obtaining  money 
for  the  favors  she  was  granting  to  the  defendant,  she  cannot  re- 
cover, but  the  verdict  must  be  for  the  defendant.'* 

§  4783.     Same — Promise  of  marriage 

You  are  instructed  that  seduction  is  the  act  of  a  man  inducing  a 
woman  to  commit  unlawful  sexual  intercourse  with  him,  and  it  is 
not  essential,  in  order  to  maintain  the  action,  that  there  should  be 
a  promise  of  marriage.*"^ 

§  4784.     Effect  of  use  of  physical  force  in  addition  to  artifices 

You  are  instructed  that,  if  you  further  find  that  at  the  time  of 
the  alleged  intercourse,  or  shortly  prior  thereto,  the  defendant  had 
given  plaintifif  to  understand,  and  intended  that  she  should  under- 
stand thereby,  that  he  expected  to  marry  her,  and  that  she  did  so 
understand,  and  that  the  defendant  at  the  time  indulged  in  protes- 
tations of  love  and  afifection  for  her,  and  you  further  find  that,  but 
for  such  false  promise,  flattery,  protestations  of  love  and  affection, 
the  plaintiff  would  not  have  surrendered  her  virtue  to  the  defend- 
ant, then  the  proof  will  be  sufficient  to  establish  the  charge  of  se- 
duction, even  though  you  should  find  that  the  defendant  did,  in  ad- 
dition to  such  artifices,  if  you  find  that  he  did  use  such  artifices,  or 
some  of  them,  use  physical  force  in  accomplishing  his  purposes, 
provided  you  further  find  that  the  plaintiff  was  induced  to,  and  did, 
surrender  to  his  demand  by  reason  of  such  artifices,  false  promises, 
and  physical  force ;  and,  if  you  find  from  the  testimony  in  this  case 
that  the  plaintiff  has  so  established  these  facts  by  a  preponderance 
of  the  evidence  as  herein  defined  to  you,  then  the  plaintiff  will  be 
entitled  to  a  recovery  at  your  hands.  If,  however,  you  fail  to  so 
find,  then  your  verdict  should  be  for  the  defendant.^^ 

§  4785.     Right  of  action  by  parent 

You  are  instructed  that  it  is  immaterial  in  this  suit  whether  the 
intercourse  complained  of  was  accomplished  by  force  or  artifice 
The  parent's  loss  is  the  same  in  either  case.*' 

79  Breon  v.  Hinkle,  13  P.  2S9,  14  connection  with  a  charge  that,  if  de- 

Or.  494.  fendant  was  guilty   of  rape  without 

8  0  Milliken  v.  Long,  41  A.  540,  1S8  seduction,  there  can  be  no  recovery. 
Pa.  411.  s2  iMiiiiken  v.  Long,  41  A.  540,  188 

81  Verwers  v.  Carpenter,  147  N.  W.  Pa.  411. 
742,  166  Iowa,  273.    This  is  proper  in 

Inst.to  Jubies— 315 
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§  4786.     Same — Necessity  of  showing  loss  of  services 

You  are  instructed  that  the  law  requires  the  plaintiff  to  prove 
some  loss  of  service  and  of  the  comfort  and  society  of  his  daughter, 
but  that  proof  of  the  slightest  loss  is  sufficient,  and  if  the  jury 
should  believe  that  the  daughter  of  the  plaintiff  lived  with  the 
father  and  had  been  pregnant  by  the  defendant  for  the  term  of  four 
months  before  the  commencement  of  the  action,  they  might  infer 
and  ought  to  infer  that  there  was  loss  of  service.^^ 

§  4787.     Same— Adult  female 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 

plaintiff  is  a  widow,  and  the  mother  of ,  whom  it  is  alleged 

that  the  defendant  seduced,  and  that  at  the  time  of  said  seduction 

the  said  lived  with  her  mother,  and  performed  service  for 

her  (and  you  are  instructed  that  the  performance  of  any  slight 
service  is  sufficient  to  satisfy  the  law  in  that  regard),  then  plaintiff 
will  be  entitled  to  recover,  if  you  find  that  the  seduction  was  ac- 
complished as  alleged.     That  you  may  find  that  the  said  

was  in  the  service  of  the  plaintiff,  you  need  not  find  that  a  contract 
existed  between  them  for  such  service.  It  will  be  sufficient  if  she 
lived  with  her  mother  when  the  seduction  occurred,  and  took  part 
in  the  housework.  And  such  service  need  not  be  paid  for,  and  no 
pay  need  be  promised  or  expected.** 

§  4788.     Defenses  in  general 

You  are  instructed  that  it  is  no  defense  to  this  action  that  the 
defendant  has  been  or  will  be  subject  to  a  criminal  prosecution,  and 
the  jury  will  not  take  such  fact  into  consideration  in  making  up 
their  verdict."^ 

§  4789.  Defense  of  agreement  to  settle  claim  against  defendant 
or  not  to  prosecute 
You  are  instructed  that,  if  the  evidence  fails  to  show  that  the 
agreement  in  question  was  obtained  from  plaintiff"  through  fraud, 
you  should  then  consider  whether  said  contract  is  illegal.  A  con- 
tract that  injuriously  affects  or  subverts  the  public  interests,  or  that 
by  its  terms,  or  contemplated  manner  of  performance,  is  intend- 
ed to  prevent  or  impede  the  due  course  of  public  justice,  is  to  be 
deemed  invalid.  It  is  the  duty  of  every  citizen  to  refrain  from 
voluntarily  placing  himself  in  a  position  in  which  it  is  to  his  pe- 
cuniary interest  to  sui)press,  stifle,  or  impede  a  public  prosecution 
of  crime.    Hence  all  agreements  not  to  institute  criminal  proceed- 

«a  Andorson  v.  Kyan.  S  111.  ('.]  fJil-  Knn.  .*',41,  4i  L.  R.  A.  757,  72  Am.  St. 
man)  r.s:',.  Kop.  nco. 

8<AuUioiij  V.  'SovVju,  GU  r.  5i:;),  GO  '^■'MiinUcu  V.  Long,  41  A.  510,  ISS 

I'a.  411. 
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ings,  and  all  agreements  in  any  way  to  prevent  or  stifle  such  prose- 
cutions, are  immoral  and  illegal.*^ 

You  are  instructed  that  if,  after  considering  all  of  the  facts  and 
circumstances  shown  by  the  evidence  to  have  been  contemplated 
by  the  parties  at  the  time  of  making  the  agreement  in  question,  you 
believe  that  the  real  purpose  of  the  parties  in  making  said  contract 
was  to  provide  thereby  that  plaintifif  should  not  prosecute  defend- 
ant criminally  for  the  alleged  act  of  seduction,  and  to  provide  means 
for  secreting  plaintifT,  so  that  she  could  not  be  found  and  used  as 
a  witness  against  defendant  by  the  state  in  a  criminal  prosecution 
for  said  act,  then  the  contract  is  void,  and  constitutes  no  defense 
to  this  action.*" 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
"criminal  claims"  referred  to  in  the  agreement  had  reference  to 
bastardy  proceedings  for  the  support  of  the  child,  referred  to  in 
the  agreement,  and  that  it  was  not  the  purpose  of  said  agreement 
to  prevent  plaintiff  from  prosecuting  defendant  criminally,  for  the 
alleged  act  of  seduction,  or  to  hire  her  not  to  so  prosecute  defend- 
ant, nor  to  place  her  beyond  the  reach  of  the  state,  so  that  she 
could  not  be  used  as  a  witness  against  defendant  in  a  criminal  pros- 
ecution, then  said  contract  would  not  be  illegal,  and  it  would  be  a 
complete  bar  to  plaintiff's  recovery  in  the  case,  unless  you  find 
from  the  evidence  that  said  contract  was  obtained  through  fraud, 
as  before  explained.*** 

§  4790.     Effect  of  previous  vv^ant  of  chastity 
§  4790(1).    Iowa 

The  court  instructs  the  jury  that  the  plaintiff  has  placed  her  own 
previous  character  in  issue,  but  an  unmarried  female  need  not  be 
of  previous  chaste  character  in  order  to  recover  damages  for  her 
own  seduction,  although  she  cannot  recover  for  damages  to  her 
character  if  previously  unchaste.  If  she  was  in  fact  seduced  as 
claimed,  she  may,  if  previously  unchaste,  still  recover  for  loss  of 
health  and  all  other  injuries  as  hereinafter  stated  in  these  instruc- 
tions, except  for  injuries  to  character  or  reputation.** 

§  4790(2).     Pennsylvania 

You  are  instructed  that  even  if  the   jury  should  believe   that 

was  guilty  of  youthful  indiscretions,  but  had  repented  of 

the  same,  and  that  at  the  time  the  defendant  had  connection  with 
her  she  was  walking  in  the  path  of  virtue,  and  enjoying  the  esteem 
of  her  acquaintances,  the  plaintiff  is  entitled  to  recover.    We  say 

8  6  Baird  v.  Boehner,  42  N.  W.  454,  ss  Baird  v.  Boehner,  42  N.  W.  454, 

77  Iowa,  622.  77  Iowa,  622. 

8T  Baird  v.  Boehner,  42  N.  W.  454,  so  Mennenga  v.  Mennen,  166  N.  W. 

77  Iowa,  622.                            "  4S6,  182  Iowa,  1147. 
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to  you  that  even  if  a  girl  had  been  leading  a  life  of  prostitution, 
and  she  had  turned  aside  from  that,  and  was  walking  in  the  paths 
of  virtue  and  rectitude,  and  had  reformed,  then  that  person  having 
connection  with  her — seducing  her — would  be  liable  in  damages 
to  the  parent  for  such  seduction  and  debauchery.  But  you  must 
find  from  the  evidence  that  such  reformation  had  taken  place,  even 
if  you  would  find  from  evidence  that  this  young  woman  had  been 

living  a  life  of  shame  prior  to  her  coming  to  .^^ 

You  are  instructed  that,  even  if  the  jury  should  believe  the  evi- 
dence that was  unchaste  prior  to  her  acquaintance  with  the 

defendant,  such  evidence  will  not  bar  the  action,  but  will  only  go 
to  mitigate  the  damages ;  and  he  is  still  liable  to  the  extent  that 
his  acts  have  contributed  to  the  girl's  downward  tendency,  to  the 
extent  that  his  conduct  has  added  to  the  parent's  sufifering.^^ 

§  4791.     Same — Reformation 
§  4791(1).    Indiana 

The  court  instructs  the  jury  that  if  they  find  that  previous  to 
the  alleged  seduction  plaintiff  had  sexual  intercourse  with  another 
man  or  men,  and  that  thereafter  she  reformed  and  resolved  to  lead 
a  virtuous  life,  and  was  of  good  repute,  etc.,  and  if  they  find  that  de- 
fendant did  thereafter  seduce  her,  and  as  the  fruit  of  that  seduction  she 
was  begotten  with  child,  then  their  verdict  should  be  for  the  plain- 
tiff, and  they  should  award  her  such  damages  as  will  fully  com- 
pensate her  for  her  loss  of  reputation,  and  for  the  pain  and  suffer- 
ing of  body  and  anguish  of  mind  caused  by  the  seduction  and 
the  begetting  and  birth  of  the  child.^^ 

§  4791(2).     Michigan 

The  jury  are  instructed  that  notwithstanding  plaintiff's  lapse 
from  virtue,  if  the  jury  find  that  she  had  retrieved  her  character  and 
led  a  correct  life  thereafter  until  defendant,  under  his  promises  and 
by  his  solicitations,  induced  her  to  have  intercourse  with  him, 
such  acts  would  amount  to  seduction.^* 

5  4791(3).    Minnesota 

The  jury  are  instructed  that,  even  though  you  should  find  that 
the  daughter  of  plaintiff  had  at  some  time  in  her  life  been  un- 
chaste, yet  if  you  further  find  from  the  evidence  that  at  the  time 
of  the  intercourse  with  the  defendant  she  had  reformed  and  actu- 
ally acquired  the  virtue  of  chastity,  she  was  then  a  woman  of  previ- 
ous chaste  character,  for  the  law  gives  her  an  opportunity  to  repent 

00    MlUikon  V.  Lonp,  41  A.  5-10,  188  02  Gomiuill  v.  Brown,  56  N.  E.  691, 

Pn.  411.  25  Ind.  Api).  6. 

ni  Milllken  v.  Louy,  11  A.  540,  188  "s  llousor  v.   Carmody,  139  N.   W. 

I'u.  411.  9,  173  Mich.  121. 
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and  reform,  and  if  that  repentance  is  sincere  and  the  reformation 
actual,  she  is  then  in  the  eyes  of  the  law,  at  least,  asfain  a  virtuous 
woman.^* 

§  4791(4).     Oregon 

I  also  charge  you  that,  although  a  woman  has  once  been  of  un- 
chaste character,  she  has  a  right  to  reform,  and,  if  there  has  in 
fact  been  reformation,  she  may  be  again  a  subject  of  seduction.*' 

You  are  instructed  that,  if  you  find  that  was  of  chaste 

character  at  the  time  of  the  charge  named  in  the  complaint,  either 
on  the  ground  that  she  had  never  had  sexual  intercourse  voluntarily 
with  any  other  man  than  defendant  prior  to  this  time,  or  on  the 
ground  that,  although  she  was  at  one  time  unchaste,  she  had  re- 
formed, and,  if  you  further  find  that  the  defendant  seduced  her, 
within  the  rules  I  have  given  you  you  will  proceed  to  consider  the 
damages  which  should  be  awarded  to  the  plaintiff.^® 

§  4792.     Effect  of  evidence   as   to  bad  reputation   of  female  for 
chastity 

The  court  instructs  the  jury  that  in  weighing  the  evidence  as  to 
plaintiff's  general  reputation  for  chastity,  as  bearing  upon  the  ques- 
tion as  to  whether  she  was  a  virtuous  woman  at  and  before  her  al- 
leged seduction,  you  are  not  bound  by  that  evidence  to  find  that 
the  plaintiff  was  not  virtuous  at  the  time  of  such  alleged  seduction. 
You  are  in  duty  bound  to  carefully  inquire  as  to  the  truth  on  this 
point.  The  law  presumes,  in  the  absence  of  all  evidence  on  the 
point,  that  the  plaintiff  was  virtuous  before  her  alleged  seduction; 
and  it  is  your  duty  to  consider  all  the  evidence  in  the  cause,  to- 
gether with  that  of  reputation,  to  ascertain  as  to  whether  she 
was  actually  virtuous,  notwithstanding  any  evidence  of  a  bad  rep- 
utation for  virtue  and  chastity .^''^ 

§  4793.     Excluding  matters  not  supported  by  any  evidence 

You  are  instructed  not  to  take  into  consideration  the  claims  and 
allegations  of  fraud  and  conspiracy  made  by  plaintiff  in  his  amend- 
ed petition  and  opening  statements,  for  the  reason  that  he  has  of- 
fered no  proof  on  the  subject.** 

§  4794.     Damages 
§  4794(1).    Pennsylvania 

You  are  instructed  that,  in  computing  the  damages  suffered  by 
the  plaintiff,  you  will  take  into  consideration,  not  only  the  loss 

9  4  Hoeissig  v.   Decker,   166  N.   W.  as  Anderson  v.  Aupperle,  95  P.  330, 

10S5,  139  Minn.  422.  51  Or.  556. 

9  5  Anderson  v.  Aupperle,  95  P.  330,  9  7  Gunder  v.  Tibbitts,  55  N.  E.  762, 

51  Or.  556.     A  definition  of  reforma-  153  Ind.  591. 

tion  is  not  essential,  in  absence  of  a  9s  Humble  v.  Shoemaker,  30  N.  W. 

request  tlierefor.  492,  TO  Iowa,  223. 
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of  service  which  he  suffered,  but  also  the  suft'ering  of  mind  caused 
by  the  loss  of  the  virtue  of  the  daughter,  and  his  disgrace  and 
dishonor,  his  wounded  feelings,  the  loss  of  the  comfort  and  con- 
solation that  he  had  the  right  to  feel  in  the  purity  and  virtue  of 
his  child,  for  the  loss  of  hope  in  the  future  of  his  daughter,  and 
for  the  mental  anguish  in  the  disgrace  of  his  daughter,  and  also 
his  mortification,  humiliation,  and  sense  of  dishonor ;  and,  if  you 
find  the  defendant  committed  the  wrong  complained  of,  you  may 
compensate  the  plaintiff  up  to  the  limit  complained  of  in  his  state- 
ment, which  is  $ .^® 

§  4794(2).     Wisconsin 

You  are  instructed  that  if  you  find  that  the  plaintiff  in  this  ac- 
tion is  entitled  to  recover  damages,  he  is  not  only  entitled  to  re- 
cover for  the  loss  of  his  daughter's  services  and  for  the  value  of 
them,  and  for  medical  expenses  of  her  illness  which  he  incurred, 
but  also  for  his  wounded  feelings  and  affections,  his  sense  of 
shame,  humiliation,,  and  disgrace  for  the  wrong  done  him  in  his 
social  and  family  relations,  and  for  the  stain  and  dishonor  brought 
on  the  family,  the  dishonor  of  himself  and  family,  and  the  ex- 
ample to  his  other  children.^**** 

§  4795.     Exemplary  damages 
§  4795(1).    Iowa 

You  are  instructed  that  if  you  find  from  the  evidence  in  this  case 
that  a  marriage  contract  was  entered  into  between  the  plaintiff  and 
the  defendant,  and  that  the  same  was  brought  about  by  fraud  of 
the  defendant,  and  not  in  good  faith,  but  for  the  purpose  of  se- 
ducing the  plaintiff,  then  you  are  instructed  that  you  may,  in  ad- 
dition to  sucli  actual  compensatory  damages,  allow  her  exemplary 
damages  as  will  be  just  punishment  \o  the  defendant,  and  will 
serve  as  a  salutary  example  to  others. ^"^ 

§  4795(2).     Wisconsin 

You  are  instructed  that,  if  you  believe  that  defendant's  conduct 
and  the  public  good  require  that  you  should  assess  against  him, 
by  way  of  punishment,  damages  in  addition  to  the  actual  loss 
plaintiff  has  sustained,  then  you  will  assess  against  him  a  sum 
for  punitory  damages  as,  in  your  judgment,  you  deem  just  and 
proper  and  best  calculated  to  be  an  example  to  him  and  to  those 
who  may  be  inclined  to  commit  like  oft'enses.  And,  in  assessing 
such  punitory  damages,  if  any  you  deem  proper  to  assess,  you  may 

80  MllUken  v.  Long,  41  A.  540,  ISS  loi  Vprwors    v.    Carpenter,   147    N. 

Pa.  411.  W.  li'2,  100  iowu,  li73. 

100  I>uthei-  V.  Shaw,  147  N.  W.  18, 
157  Wis.  234,  52  L.  It.  A.  (iN.  S.)  85. 
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take  into  consideration  the  financial  condition  of  the  defendant. 
From  the  fact  that  the  court  has  instructed  you  that  you  may  assess 
punitory  damages,  if  you  deem  just  and  proper  in  this  case,  you  should 
not  infer  that  you  must  do  so.  Whether  you  shall  do  so  or  not  is  left 
to  your  sound  judgment,  under  the  instructions  of  the  court  and 
the  evidence  in  the  case.-^*^ 


CHAPTER  CCLI 
SEQUESTRATION 

§  4796.     Liability  for  damages  for  wrongfully  suing  out  writ. 

§  4796.     Liability  for  damages  for  wrongfully  suing  out  writ 

The  court  instructs  the  jury  that,  plaintiff  having  been  empow- 
ered and  authorized  under  the  terms  of  the  mortgage  given  it  by  de- 
fendant upon  the  mules  described  and  sequestered  in  this  case  to 
take  possession  thereof  and  sell  same  and  apply  the  proceeds  to  the 
payment  of  its  indebtedness,  defendant  cannot  in  any  event  recover 
damages  by  reason  of  suing  out  and  levying  of  writ  of  sequestra- 
tion, and,  even  though  you  believe  that  said  writ  was  wrongfully 
and  illegally  sued  out  by  plaintiff,  yet  in  no  event  is  plaintiff  liable 
to  defendant  for  any  damages  resulting  therefrom.^ 

102   Luther  v.  Shaw,  147  N.  W.  18,  i  Brunson  v.   Dawson    State  Bank 

157  Wis.  234,  52  L.  E.  A.  (N.  S.)  85.       (Tex.  Civ.  App.)  175  S.  W.  438. 
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CKTAPTER  CCLII 

SHERIFFS  AND  CONSTABLES 

§  4707.     Liability  of  sheri^  for  conversion. 
479S.     Liability  on  bond  for  failure  to  indorse  on  execution  true  date  of 

its  delivery. 
4799.     Liability  for  false  return. 
4S00.     Liability  of  sheriff  for  releasing  attachment. 
4801.    Liability  for  wrongful  attachment — Damages. 

4S0ia).  Missouri. 

4801(2).  Nebraska. 

§  4797.     Liability  of  sheriff  for  conversion 

You  are  instructed  that,  if  the  man  in  charge  of  the  boat  knew 
that  the  plaintiff  was  the  owner,  or  if  at  that  time  he  was  so  in- 
formed by  the  plaintiff',  and  if  the  custodian  then  forbade  the  plain- 
tiff to  take  the  property  in  suit,  such  denial  of  the  plaintiff's  right 
was  a  denial  by  the  defendants,  and  amounted  to  an  assertion  on 
their  part  of  the  control  or  dominion  over  this  property,  and  was 
a  conversion  of  it,  in  the  law ;  and,  if  you  find  that  such  was  the 
fact,  then  the  plaintiff  is  entitled  to  recover  of  the  defendants  the 
full  value  of  his  property  which  was  removed  by  them  from  the 
houseboat,  unless  you  are  satisfied  that  at  a  later  date  they  offered 
to  return  to  him  the  property,  or  oft'ered  to  permit  him  to  take  it, 
and  that  it  was  then  in  substantially  as  good  condition  as  it  was 
in  just  before  it  was  removed  from  the  houseboat.^ 

§  4798.  Liability  on  bond  for  failure  to  indorse  on  execution  true 
date  of  its  delivery 

You  are  instructed  that  the  sheriff  is  presumed  to  do  his  duty, 
and  the  burden  of  proof  is  on  the  plaintiff  to  show  to  the  jury  by 
a  preponderance  of  evidence  that  he  did  not  do  so  before  the  jury 
can  find  a  verdict  for  plaintiff." 

The  court  charges  the  jury  that  the  burden  is  on  the  plaintiff 
to  show  that  defendant  received  the  execution  before  the  time  for 
returning  it  had  expired ;  and,  if  the  plaintiff  has  failed  in  this,  the 
jury  must  find  for  the  defendant.^ 

You  are  instructed  that,  if  the  jury  are  not  satisfied  to  a  reason- 
able certainty  that  defendant  received  the  execution  before  it  was 
dead,  then  they  must  find  for  the  defendant.* 

The  court  charges  the  jury  that,  unless  the  plaintiff  has  proven 

1  Lucas  V.  Shoritlan,  lOli  N.  W  a  O'Connor  Min.  &  Mfg.  Co.  v.  Dick- 
1077,  124  Wi--^.  r.(;7.  soil,  liO  So.  41:5,  112  Ala.  304. 

2  O'Connor  Miii.  ik  Mfg.  fo.  y.  Dick-  •  0'<'oiinor  Miii.  &  Mfg.  Co.  v.  Dick- 
Bou,  20  So.  4i:;,  1J2  Ala.  ;J01.  tion,  20  So.  IVd,  112  Ala.  304. 
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to  a  reasonable  certainty  that  the  particular  paper  introduced  in 
evidence  was  placed  in  the  possession  or  under  the  control  of  the 
sheriff  to  execute,  then  plaintiff'  cannot  recover.  ^ 

§  4799.     Liability  for  false  return 

The  jury  are  instructed  that  the  return  of  the  officer  follows  the 
language  of  the  statute  and  says  that  he  left  this  summons  at  the 
usual  place  of  abode  of  such  defendant  in  the  presence  of  some 
person  of  suitable  age.  The  testimony  shows,  the  uncontradicted 
testimony  shows,  that  this  statute  was  not  complied  with ;  that  the 
summons  was  not  left  by  defendant  at  the  usual  place  of  abode  of 

,  but  was  given  by  him  to  somebody,  nobody  knows  who, 

whose  name  according  to  the  return  is ,  and  who,  at  the  time, 

was  on  the  front  porch  ringing  the  door  bell,  or  who  had  just  rung 
the  door  bell,  and  who  stated  that  she  was  calling  there.  That  is 
not  sufficient  service  within  the  statute,  and  there  is  no  testimony 
that  the  summons  was  left  at  the  usual  place  of  abode  of  the  de- 
fendant, but  rather  it  is  that  it  was  given  to  this  person  upon  the 

front  porch.    This  person  might  have  been  calling  upon ,  or 

she  might  have  been  calling  upon  the  ,  or  she  might  have 

been  a  book  agent.  We  do  not  know  who  she  was,  or  what  she 
was  doing  there,  or  why  she  was  on  the  front  porch ;  we  do  not 
know  how  long  she  stayed  there ;    we  do  not  know  whether  she 

ever  entered  the  abbde  of or  not.     We  do  not  know  what 

became  of  the  summons.    There  is  no  testimony  that  it  ever  reached 

,  and  so  I  say  there  was  no  service  as  contemplated  by  the 

statute,  so  that  your  duty  will  be  to  assess  the  damages  that  came 
to  plaintiff  as  a  result  of  this  false  return,  because,  as  there  was 
no  service  made  as  required  by  the  statute,  the  return  that  the 
service  was  made  according  to  the  statute  is  false,  and  your  duty 
will  be  to  assess  the  damages  in  this  case,  and  that  is  all  your  duty 
will  be  in  this  case." 

§  4800.     Liability  of  sheriff  for  releasing  attachment 

The  court  instructs  you,  as  a  matter  of  law,  that  the  bond  exe- 
cuted by  the  plaintiffs  as  principals,  and as  surety,  was,  in 

form  and  amount,  a  sufficient  indemnity  to  the  sheriff  for  his  of- 
ficial acts  under  the  writ  of  attachment,  and  that  he,  the  sheriff 
and  his  deputy,  had  no  legal  authority  or  right  to  demand  a  bond 
in  any  greater  or  larger  sum.' 

The  court  further  instructs  you  that  if  you  find  that  the  defend- 
ant or  his  deputy  was  put  in  possession  of  said  bond  of  indemnity, 

B  O'Connor  Min.  &  Mfg.  Co.  v.  Dick-  7  w.  C.  Wadsworth  &  Co.  v.  Wal- 

son,  20  So.  413,  112  Ala.  304.  liker,  2  N.  W.  420,  51  Iowa,  605, 

6  Knopf  V.  Herta,  ISO  N.  W.   629, 
212  Mich.  622. 
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if  the  surety  on  said  bond  was  responsible  to  the  amount  of  his 
liability  thereon,  he  became  and  was  in  law  sufficiently  indemnified 
for  all  acts  he  could  legally  perform  under  said  writ  of  attachment, 
and  is  liable  to  the  plaintififs  in  this  suit,  unless  he  has  satisfied 
you  that  the  goods,  at  the  time  they  were  attached,  were  legally 
the  propert)^  of  one  R.,  and  purchased  by  him  in  good  faith  from  the 
said  P.,  and  without  intent  on  the  part  of  P.  and  R.,  or  those  act- 
ing for  them,  to  either  hinder,  delay,  or  defraud  the  creditors  of 
said  P.* 

You  are  instructed  that  if,  at  the  time  plaintiffs  commenced  their 
suit  against  P.,  and  caused  said  attachment  to  be  issued  and  levied 
upon  said  goods,  said  P.  was  indebted  to  the  plaintiffs  as  claimed 
by  them ;  and  if  said  goods,  at  the  time  of  said  attachment,  were 
liable  to  seizure  under  said  writ  as  the  property  of  said  P. ;    and 

if  the  defendant  or  his  deputy, ,  before  releasing  said  goods. 

was  indemnified  by  the  plaintiffs  against  loss  by  reason  of  levying 

upon  and  taking  of  said  goods,  suflicient  in  value  to  make  

per  cent,  more  than  said  claim  of  the  plaintiffs ;  and  if,  after  being 
so  indemnified,  the  defendant,  or  his  deputy,  without  the  knowl- 
edge or  consent  of  the  plaintiffs,  released  all  of  said  goods  from 
said  levy,  then  the  defendant  is  liable  to  the  plaintiffs  to  the  amount 
of  their  said  claim  against  said  P.,  and  the  plaintiffs  are  entitled 
to  a  verdict  against  the  defendant  therefor.* 

You  are  instructed  that,  if  the  defendant's  deputy  did,  at  the  re- 
quest of  the  plaintiffs'  attorney,  detain  said  goods,  by  the  levy  of 
another  writ,  till  a  writ  could  be  procured  in  behalf  of  the  plain- 
tiffs, such  detention  would  not  constitute  a  defense  in  this  action. 
And  if  said  deputy,  at  the  request  and  under  the  direction  of  plain- 
tiffs' attorney,  and  in  pursuance  of  a  promise  of  indemnity  for  so 
doing,  levied  the  plaintiffs'  writ  upon  more  goods  than  the  law 
authorized  him  to  seize  and  hold,  and  though  such  indemnity  was 
not  in  fact  given,  neither  the  failure  to  give  such  indemnity,  nor 
the  request  or  direction  of  the  plaintiffs'  attorney  as  to  such  levy, 
in  excess  of  the  amount  authorized  by  law,  constitute  a  defense  in 
this  action.^" 

You  are  instructed  that  it  was  the  duty  of  said  deputy,  in  levy- 
ing said  writ,  to  have  seized  property per  cent,  greater  in  value 

than  the  amount  of  plaintifl's'  claim,  or  as  nearly  so  as  the  circum- 
stances would  permit,  and  he  had  no  right  to  attach  and  retain 
more  than  that  amount,  and  had  no  right  to  exact  a  bond  to  in- 
demnify him  or  the  defendant  fur  seizing  and  holding  more  prop- 

R  W.  C.  Wndswortli  &  Co.  v.  Wal-  loW.  C.  Wadsworth  &  Co.  v.  Wal- 

Uker,  2  N.  W.  4L'0,  ."31  Iowa,  00."..  liker,  2  N.  W.  420,  Ol  Iowa,  605. 

"  \V.  C.  Wadswortli  &  Co.  v.  Wal- 

likor,  2  N.  W.  420,  51  Iowa,  005. 


5035  SHERIFFS   AND    CONSTABLES  §  4801(1) 

erty  than  would  be  requisite  for  making  fifty  per  cent,  more  than 
the  plaintiffs'  claim ;  and  had  a  bond  been  given  to  indemnify  him 
or  defendant  for  attaching  and  holding  more  than  the  law  author- 
ized, it  would  have  been  no  indemnity  or  protection  for  such  un- 
lawful act;  and  the  failure  of  the  plaintiffs  to  give  the  defendant 
such  a  bond,  even  if  their  attorney  agreed  so  to  do,  does  not  con- 
stitute a  defense  in  this  action. ^^ 

You  are  instructed  that  the  first  questions  for  the  jury  to  deter- 
mine are :  Was  said  P.,  at  the  time  of  the  issuing  and  levy  of  said 
writ,  indebted  to  the  plaintiffs  as  claimed  by  them?  Was  said  in- 
demnity bond  in  the  possession  of  defendant's  said  deputy  at  the 
time,  or  before  the  release  of  said  goods  from  the  levy?  and  was  the 
surety  on  said  bond  responsible  at  the  time  it  was  given  and  re- 
ceived by  said  deputy  for  the  amount  of  the  liability  thereon? 
And  in  relation  to  these  questions  your  attention  is  directed  to  the 
evidence  shoAving  said  P.  was,  at  the  time  referred  to,  indebted  to 
the  plaintiffs  as  claimed,  and  that  said  indemnity  bond,  as  admitted 
by  said  deputy,  was  in  his  possession  before  he  released  said  levy, 
and  that  the  evidence  shows  that  the  surety  on  said  bond  was  re- 
sponsible for  a  much  larger  amount  than  the  penalty  named  in  said 
bond,  and  because  of  such  evidence  you  can  have  little  or  no  diffi- 
culty in  disposing  of  said  questions.  The  next  question  of  im- 
portance to  be  considered  and  determined  is  that  of  the  liability 
of  said  goods  to  be  seized  and  held  by  the  creditors  of  said  P.;  and 
if  you  find  from  the  evidence  that  said  sale  and  purchase  of  said 
goods  was  not  in  good  faith,  but  was  made  with  intent  to  hinder, 
delay,  or  defraud  the  creditors  of  said  P.,  or  some  of  them,  as 
already  explained,  then  you  should  find  said  goods  liable  to  be 
seized  and  held  by  virtue  of  plaintiffs'  writ,  to  the  extent  or  amount 
authorized  by  law  to  be  levied  upon,  as  already  explained.-"-^ 

§  4801.     Liability  for  wrongful  attachment — Damages 
§  4801(1).    Missouri 

You  are  instructed  that,  if  the  jury  find  for  the  plaintiffs,  they 

will  assess  as  the  damages  the  reasonable  market  value  in , 

on  the day  of ,  of  the  property  herein  in  controversy, 

including  the  portion  thereof  which  it  is  admitted  was  replevied. 
The  value  of  the  portion  replevied  should,  however,  be  taken  to 

be dollars,  that  being  the   admitted  value   thereof.     The 

jury  may,  however,  further  allow  and  assess  as  damages  interest 
upon  the  said  value  of  said  property  herein  in  controversy  from 

11  W.  C.  Wadsworth  &  Co.  v.  Wal-  12  W.  C.  Wadsworth  &  Co.  v.  Wal- 

liker,  2  N.  W.  420,  51  Iowa,  605.  liiier,  2  N.  W.  420,  51  Iowa,  605. 
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said day  of ,  to  this  date,  at  the  rate  of per 

cent,  per  annum. ^* 
§  4801(2).     Nebraska 

The  court  instructs  the  jury,  in  case  they  find  for  the  plaintiff, 
that  in  determining  the  amount  of  damages  which  the  plaintiff  is 
entitled  to  recover  they  are  to  consider  not  only  the  amount,  if 
any,  which  the  evidence  in  this  case  shows  the  goods  in  question 
were  damaged  while  in  possession  of  the  sheriff,  but  also  the  ac- 
tual loss,  if  any,  which  the  evidence  in  the  case  shows  the  plain- 
tiff sustained  by  reason  of  the  suspension  of  business  during  the 
time  he  was  prevented  from  carrying  it  on,  by  reason  of  the  acts 
of  the  sheriff  if  the  jury  believe  from  the  evidence  in  the  case  that 
plaintiff  was  prevented  from  carrying  on  his  business  by  the  acts 
of  the  sheriff.!* 

13  State  V.  Mason,  10  S.  W.  179,  96  i*  Kyd  v.  Cook,  76  N.  W.  524,  56 

Mo.  559.  Neb.  71,  71  Am.  St.  Rep.  661. 
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§ee,  also,  Collision. 

§  4802.     Charter  party — Excuses  for  failure  of  owner  to  deliver 

The  jury  are  instructed  that  clause  of  the  charter  pro- 
vides :  "The  act  of  God,  the  country's  enemies,  fire,  etc.,  tlirough 
this  charter  party  always  mutually  excepted."  It  is  under  the  ex- 
cepted peril  of  fire  in  the  foregoing  section  that  defendant  claims 
to  be  relieved  of  its  obligation  under  the  charter  provision  to  de- 
liver the  vessel.     Therefore  the  first  disputed  question  of  fact  for 

3^our  consideration  is  whether  or  not  the  was  sufficiently 

damaged  by  fire  at on to  excuse  the  defendant,  her 

then  owner,  from  repairing  her  and  delivering  her  to  the  plaintiff 
under  the  terms  of  the  charter.  Where  a  vessel  under  charter  has 
been  damaged  by  fire  before  the  time  of  the  charter  begins  to  run, 
it  is  the  duty  of  the  owners  to  repair  her  as  speedily  as  is  reason- 
ably possible  after  the  fire,  if  she  is  worth  repairing,  and  the  char- 
terers must  await  her  readiness.  The  mere  happening  of  an  ex- 
cepted peril,  such  as  the  act  of  God,  fire,  etc.,  does  not  of  itself 
terminate  the  contract,  but  it  is  the  result  of  such  happening  that 
is  the  effective  cause.  If  the  vessel  is  totally  destroyed,  or  so  dam- 
aged as  to  make  her  practically  worthless,  of  course  the  charter 
is  at  an  end,  and  owner  and  charterer  are  each  released  from  their 
obligations  under  the  charter.  But  when  the  vessel  is  not  com- 
pletely destroyed,  or  rendered  practically  worthless,  it  then  be- 
comes necessary  to  determine  what  damage  to  her,  short  of  that, 
will  excuse  the  owner  from  his  obligation  to  repair  her  and  deliver 
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her  in  accordance  with  the  terms  of  her  charter.  The  court  have 
been  considerably  troubled  in  endeavoring  to  determine  what  is 
the  correct  rule  of  law  by  which  the  jury  should  be  guided  in  con- 
sidering that  question.  We  think,  however,  it  would  be  a  fair  rule 
to  require  the  owner  to  use  due  diligence  in  ascertaining  the  dam- 
age done  by  the  fire,  and,  if  it  be  determined  that  the  vessel  is  not 
a  total  loss,  and  that  she  could  be  repaired  within  a  reasonable 
time,  considering  the  terms  of  her  charter,  and  at  such  cost  as 
would  justify  a  reasonably  prudent  shipowner  in  undertaking  it, 
considering  her  value  after  repairs,  then  it  is  the  duty  of  the  owner 
to  make  the  repairs  and  deliver  her  to  the  charterer  within  a  rea- 
sonable time.  And  when  a  shipowner  relies  upon  damage  by  fire 
or  other  excepted  peril  to  excuse  him  from  the  consequences  of 
his  breach  of  the  charter,  for  not  delivering  under  the  terms  of 
the  charter,  the  burden  is  upon  him  to  satisfy  the  jury,  by  a  pre- 
ponderance or  greater  weight  of  the  evidence,  that  he  has  met  the 
requirements  of  such  rule.  If,  therefore,  you  are  satisfied  from  the 
preponderance  of  the  evidence  that  the  was  totally  de- 
stroyed by  the  fire  at ,  or  that  her  then  owner  used  due  dili- 
gence in  ascertaining  the  extent  of  her  damage,  and  found  it  to 
be  of  such  character  that  she  could  not  have  been  repaired  with- 
in a  reasonable  time,  considering  the  terms  of  her  charter,  or  that 
the  cost  of  repairs  would  have  been  so  great,  considering  her  value 
after  being  repaired,  that  a  reasonably  prudent  shipowner  would 
not  Have  undertaken  them,  the  plaintiff  cannot  recover,  and  your 
verdict  should  be  for  the  defendant.^ 

If,  however,  you  are  not  satisfied  b}^  a  preponderance  of  the  evi- 
dence that  the was  a  total  loss  by  reason  of  the fire. 

or  that  her  then  owner,  the  defendant,  used  diligence  in  ascertaining 
the  extent  of  her  damage,  or  that,  having  ascertained  the  extent  of 
her  damage,  he  found  it  to  be  such  that  she  could  not  have  been 
repaired  within  a  reasonable  time,  considering  the  terms  of  her 
charter,  and  at  a  cost  not  so  great,  considering  her  value  after  re- 
l)airs,  that  a  reasonably  prudent  shipowner  would  not  have  under- 
taken them,  and  defendant  did  not  repair  and  deliver  her  within  a 
reasonable  time,  under  the  terms  of  the  charter,  then  the  defend- 
ant would  be  liable  and  the  plaintiff  can  recover.? 

§  4803.     Liability  of  charterer  to  owner  for  loss  of  vessel 
S  4803(1).    Missouri 

The  court  instructs  the  jury  that,  in  order  to  avoid  lial)ility  for 
the  sinking  of  the  steamer ,  the  defendants  arc  not  required 

1  FrclberK   Lumber  Co.   v.   Rosallo  2  Freiberg  Lumber   Co.    v.   Rosalie 

Maboney  S.  S.  Coriioiatiou  (Del.  Mabouey  S.  S.  ('orporatiou  (Uel. 
SuiKT.j  ill  A.  i:7'J.  auper.)   Ill  A,  271). 
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to  show  definitely  and  certain!}-  what  caused  the  sinking-  of  said 
steamer.^ 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the sank  through  one  of  the  perils  covered  by  the  in- 
surance upon  her  so  that  plaintiff  was  entitled  to  collect  said  in- 
surance of  the  insurance  companies,  and  if  you  find  that  the  amount 
of  said  insurance  was  equal  to  or  greater  than  the  value  of  said 
steamer,  then  the  plaintiff  is  not  entitled  to  recover  for  the  sink- 
ing of  said  steamer  even  though  the  plaintiff  has  not  in  fact  col- 
lected said  insurance.* 

§  4803(2).     Texas 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 
the  evidence  that,  according  to  the  contract,  if  any,  entered  into 
by  and  between  the  plaintiffs  and  the  defendant  in  this  case,  it  w-as 
understood  and  agreed  by  and  between  the  plaintifiis  and  the  de- 
fendant that  the  plaintiffs  were  to  deliver  the  shell  at  the  point 
as  shown  by  the  evidence,  on  the  barges,  and  that  after  the  deliv- 
ery of  the  shell  on  the  barges  at  the  place  designated  the  defendant 
was  to  take  charge,  care,  and  control  of  the  shell  and  the  barges,  and 
you  further  believe  from  a  preponderance  of  the  evidence  that  on 

or  about  ,  the  plaintiffs,  in  accordance  with  their  contract, 

delivered  certain  shell  upon  two  barges  at  the  point  designated  by 
the  defendant,  and  that  the  defendant  then  and  there  under  said 
contract  took  charge,  care,  and  control  of  said  shell  and  two  barg-es, 
and  that  thereafter,  while  the  said  barges  and  shell  were  in  care 
and  control  of  the  defendant;  if  they  were  in  the  care  and  control  of 
the  defendant,  the  said  barges  broke  from  their  moorings  and  were 
washed  out  to  sea  and  destroyed,  and  that  such  breaking  from  the  moor- 
ings of  said  barges,  if  any,  was  caused  by  the  defendant  not  exercising 
that  degree  of  care  in  the  care,  management,  and  control  of  said  barges 
as  a  man  of  ordinary  prudence  under  the  same  or  similar  circum- 
stances would  exercise  if  the  property  had  been  his  own,  and  that 
by  reason  of  such  negligence,  if  any,  the  said  barges  were  caused 
to  break  from  their  moorings  and  wash  out  to  sea,  and  be  de- 
stroyed, then  you  will  find  for  the  plaintiffs  in  such  sum  as  you 
may  find  from  the  evidence  to  be  the  reasonable  market  value  of 
said  barges  at at  the  time  the  same  were  destroyed.^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  did  not  contract  with  the  plaintiffs  to  take  charge,  care, 
and  control  of  the  said  barges,  or  if  you  believe  that  they  did  take 

3  St.     Louis    &    Tennessee     River      Packet  Co.  v.  Nowland,  215  S.  W.  11, 
Packet  Co.  v.  Nowland,  215  S.  W.  11,       279  Mo.  500. 
279  Mo.  500.  5  Freeport  Town-site  Co.   v.   S.    H. 

*  St.     Louis     &    Tennessee    River      Hudgins  &  Sous  (Civ.  App.)  212  S.  W. 

287. 
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charge,  care,  and  control  of  said  barges,  and  you  believe  from  the 
evidence  that  the  defendant  exercised  that  degree  of  care  in  the 
care  and  control  of  said  barges  as  a  person  of  ordinary  prudence 
would  exercise  under  the  same  or  similar  circumstances  if  the 
property  was  his  own,  or  if  you  believe  from  the  evidence  that  the 
barges  broke  from  their  moorings  and  washed  out  to  sea  and  were 
destroyed  from  any  other  cause  than  that  of  the  negligence  of  the 
defendant  as  charged  in  the  plaintiffs'  petition,  then  you  will  find 
for  the  defendant.® 

§  4804.     Right  to  destroy  sunken  barge  apparently  abandoned 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tiff's sunken  barge  was  utterly  abandoned  at  the  time  of  its  alleged 
destruction ;  that  it  had  been  wrecked  by  removing  from  it  such 
parts  of  its  machinery  and  appliances  as  could  conveniently  be  re- 
moved ;  that  no  buoys  or  lights  or  other  evidence  of  nonabandon- 
ment  had  been  placed  in  the  immediate  vicinity;  and  that  it  had 
the  appearance  of  being  a  forsaken  and  destroyed  barge — then  you 
must  find  that  defendant  is  not  liable  for  disposing  of  it.' 

You  are  instructed  that  your  verdict  in  this  case  must  be  for  de- 
fendant, if  from  the  evidence  you  are  reasonably  convinced  that 
prior  to  the  alleged  destruction  of  the  barge,  the  same  had  been 
wrecked  and  abandoned ;  parts  of  it  had  been  salved ;  it  was  in  a 
badly  shattered  condition;  there  were  no  light  buoys,  or  marks  of 
continued  proprietorship  in  its  vicinity  or  on  it ;   it  v/as  lying  sunk 

in creek,  where  it  had  been  in  such  condition  for  more  than 

weeks ;    and  certain  of  the  persons  who  had  last  been  in 

charge  of  it  had  repeatedly  declared  it  to  be  abandoned.* 

You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
sunken  barge  of  plaintiff  was  utterly  abandoned  at  the  time  of  its 
alleged  destruction,  that  it  had  been  wrecked  by  removing  from  it 
such  parts  of  its  machinery  and  appliances  as  could  be  conveniently 
removed,  that  no  buoys  or  lights,  or  other  evidence  of  nonabandon- 
ment  had  been  placed  in  its  immediate  vicinity,  and  that  it  had 
the  appearance  of  being  a  forsaken  and  destroyed  barge,  then  you 
must  find  for  defendant.*** 

§  4805.     Liability  for  injuries  to  dwelling  standing,  in  part,  below 
high-water  mark 

The  jury  are  instructed  that  the  action  of  plaintiff  in  building 
and  maintaining  her  cottage  there  was  a  perfectly  legal  one,  even 
though  the  house  was  in  part  below  the  high-water  mark,  and  she 

0  Froeport  Town-Silo  Co.  v.  S.  11.  «  De  Rardolohen  Coal  Co.  v.  Cox, 
HiKlKiiis  &  Sons  (Civ.  App.)  'JI2  S.  W.       70  So.  -10!),  ]0  Ala.  App.  172. 

li,S7.  "l»e    Hardt'lchcn   C(ki1    Co.   v.   Cox, 

1  De  r.anlolehen  Conl    Co,   v.   Cox,       70  So.  40'J,  10  Ala.  App.  172. 
76  So.  40U,  10  Ala.  App.  172. 
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was  justified  as  a  matter  of  law  in  anticipating'  that  she  would 
not  be  injured  in  the  enjoyment  of  that  legal  right  by  any  unlawful 
or  negligent  act  or  omission  of  any  third  party ;  and  the  law  did 
not  require  her  to  set  bulkheads  or  piles  to  protect  herself  against 
the  illegal  or  negligent  acts  or  omission  of  any  one  interfering  with 
the  legal  rights  which  she  was  thus  enjoying  in  her  house.  The 
plaintifi',  in  maintaining  her  cottage  in  this  position,  was  not  guilty 
of  contributory  negligence  as  matter  of  law.^® 

§  4806.  Care  required  in  navigating  canal — Collision  by  steamboat 
with  lock  gate 

You  are  instructed  that  it  is  the  duty  of  companies  operating 
steamboats,  to  provide  skillful  and  careful  servants  to  navigate 
their  boats,  competent  in  every  respect  for  the  posts  to  which 
they  are  appointed  in  their  service,  and  it  is  their  duty  to  see  that 
their  servants  not  only  possess  skill  and  a  capacity  for  care,  but 
to  see  that  they  apply  these  qualities  when  the  occasion  requires 
them.  To  this  end  and  in  this  respect  the  law  holds  the  employer 
responsible  for  its  employe's  negligence,  and  in  this  case  the  negli- 
gence of  the  captain  or  other  officer  or  servant  of  the  ,  if 

found,  becomes  the  negligence  of  the  defendant  company.^^ 

You  are  instructed  that  the  care  contemplated  by  the  law  in  this 
regard  is  reasonable  care,  and  reasonable  care,  when  applied  to  the 
control  and  management  of  a  steamboat  in  motion,  imports  all 
the  care  which  the  particular  circumstances  of  the  place  and  occa- 
sion reasonably  require,  and  these  will  be  increased  or  diminished 
according  as  the  liability  of  danger  and  accident  and  injury  to 
others  is  increased  or  diminished  in  the  movement  and  management 
of  such  a  steamboat.-^^ 

You  are  instructed  that,  if  you  believe  that  there  was  an  under- 
standing between  the  defendant  and  the  Canal  Company, 

the  employer  of  the  plaintiff's  decedent,  which  was  known  to  him, 
to  the  effect  that  the  steamboats  of  the  defendant  company  in  ap- 
proaching the  outer  entrance  to  the  lock,  should  give  timely  warn- 
ing of  such  approach  by  sounding  a  steam  whistle,  and  that  the 
steamboat  should  not  attempt  to  enter  the  lock  after  having  given 
such  warning  until  such  warning  had  been  acknowledged  by  the 
sounding  of  a  bell  by  the  person  in  charge  of  the  lock  at  the  time, 

and  if  you  further  believe  that  the  steamboat, ,  on  the  night 

of  the  accident,  gave  warning  of  its  approach  by  sounding  its  steam 

10  Longstean  v.  Owen  McCaffrey's  i2Bowen  v.  Baltimore  &  Pliiladel- 
Sons,  111  A.  7SS,  95  Conn.  4S6.  phia  Steamboat  Co.  (Del.)  84  A.  1022, 

11  Bowen  v.  Baltimore  &  Philadel-  3  Boyce,  428. 
phia  Steamboat  Co.  (Del.)  84  A.  1022, 

3  Boyce,  428. 

Inst.to  Juries— 316 
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whistle,  and  that  no  acknowledgment  of  such  warning,  was  made 
by  the  sounding  of  a  bell  by  the  person  in  charge  of  the  lock  at 
the  time,  and  that,  notwithstanding  no  acknowledgment  was  made 

in  the  manner  agreed  upon,  the attempted  to  enter  the  lock 

and  thereby  collided  with  the  gate  of  the  lock^  causing  the  injury 
complained  of,  the  plaintiff  would  be  entitled  to  recover;  or  if  you 
believe   there   was   an   understanding  between   the   defendant   and 

the Canal  Company,  the  employer  of  the  plaintiff's  intestate, 

which  was  known  to  him,  to  the  effect  that  the  steamboats  of  the 
defendant  company  in  approaching  the  outer  entrance  to  the  lock 
should  give  timely  warning  of  such  approach  by  sounding  a  steam 
whistle,  and  that  the  steamboat  would  not  attempt  to  enter  the 
lock,  after  having  given  such  warning,  until  the  outer  gates  of  the 
lock  were  open  and  the  person  or  persons  in  charge  of  the  lock 
at  the  time  of  the  approach  of  the  steamboat  had  notified  the  per- 
son in  charge  of  the  steamboat  to  enter  the  lock ;  and  if  3^ou  fur- 
ther believe  that  the  steamboat,  ,  on  the  night  of  the  accident, 

gave  warning  of  its  approach  by  sounding  its  steam  whistle  in  the 
manner  agreed  upon,  and  then  attempted  to  enter  the  lock  before 
the  outer  gates  were  open  and  before  the  person  or  persons  in 
charge  of  the  lock  at  the  time  had  notified  the  steamboat  to  enter 
the  lock,  and  thereby  collided  with  the  gate,  causing  the  injury 
complained  of,  the  plaintiff  would  be  entitled  to  recover.^^ 

§  4807.     Same — Intoxication  of  captain  of  steamer 

You  are  instructed  that,  in  considering  whether  or  not  the  serv- 
ants of  the  defendant  in  charge  of  the  boat  at  the  time  of  the 
accident  used  all  the  care  which  the  particular  circum.stances  of  the 
place  and  occasion  reasonably  required,  it  is  competent  for  you  to 
take  into  consideration  the  testimony  as  to  whether  or  not  its 
servant,  the  captain,  was  at  the  time  under  the  influence  of  intox- 
icating liquor,  or  some  other  intoxicant;  and  if  you  find  from  the 
testimony  that  the  captain  or  other  officer  in  charge  of  the  steam- 
boat at  the  time  of  the  accident  was  under  the  influence  of  intox.i- 
cating  liquor,  or  some  other  intoxicant,  so  as  to  make  him  incapa- 
ble of  observing  all  the  care  in  the  management  of  the  steamboat 
which  the  particular  circumstances  of  the  place  and  occasion  rea- 
sonably required,  and  that  the  collision  occurred  and  the  injuries 
were  inflicted  because  of  such  intoxication  and  the  captain's  conse- 
quent impaired  skill  or  lack  of  care,  the  plaintiff  will  be  entitled 
to  recover. 


14 


>3Ro\vcn  V.  P.nUimnro  &  .riiilaflol-  i  •  F.owon  v.  Biilfimore  &  Philadel- 

pliia  Slonrnl.oat  Co.  (Del.)  84  A.  1022,       pliia  Stoamltoat  Co.  (Del.)  Si  A.  1022, 
li  Huyce,  428.  iJ  Boyce,  428. 
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§  4808.     Same — Contributory  negligence 

You  are  instructed  that,  if  you  find  that  a  warning  was  given 

by  for  the  boat  to  go  back  or  a  warning  of  tlie  approach 

of  the  boat  was  made  by  the  single  blast  of  the  whistle,  and  that 
plaintiff's  decedent  heard  either  of  these  warnings  and  understood 
and  comprehended  their  import  and  meaning,  it  was  decedent's 
duty  to  heed  them  as  a  prudent  man  under  like  circumstances  and 
with  like  knowledge  would  heed  them,  and  if  he  failed  so  to  do  and 
injury  resulted,  he  would  be  guilty  of  contributory  negligence  and 
cannot  recover.*^ 

§  4809.     Same — Cause  of  injury 

You  are  instructed  that  it  is  for  you  to  determine  from  the 
evidence  whether  the  injuries  complained  of  were  the  result  of  the 
collision,  and,  if  so,  whether  the  collision  was  due  to  negligence 
on  the  part  of  the  defendant  company  in  the  movem.ent  and  man- 
agement of  its  steamboat  at  'the  time  of  the  accident,  without  the 
fault  or  negligence  of  the  plaintiff's  decedent,  or  whether  the  in- 
jury resulted  to  the  plaintift"'s  decedent  by  his  own  fault  or  negli- 
gence. The  gist  of  this  action  being  negligence,  it  is  for  you  to  de- 
termine who  committed  the  negligence,  if  any,  from  which  the 
injuries  resulted.^®  * 

You  are  instructed  that,  if  the  jury  find  that  the  lock  tender, 

,  or  some  one  else  in  authority  on  behalf  of  the Canal 

Company  did  give  the  signal  to  the  defendant's  steamboat  to  come 
ahead  and  that  the  defendant's  steamboat  in  consequence  of  that 
signal  did  come  ahead  at  a  proper  rate  of  speed  and  in  a  proper 
manner  and  with  proper  caution,  and  that  a  warning  given  there- 
after to  go  back  because  the  gates  were  not  open  was  given  too 
late  to  reverse  and  that  in  consequence  thereof  the  plaintiff's  in- 
testate was  injured,  the  negligence,  if  any,  would  have  been  that 

of  the Canal  Company,  or  of  its  servants,  and  not  that  of 

the  defendant,  and  your  verdict  should  be  for  the  defendant.^' 

§  4810.     Liability  for  injuries  to  passengers 

I  further  charge  you  that  if  you  find  from  the  evidence  that  the 
plaintiff  was  directed  by  an  employe  or  agent  of  the  defendant  to 
use  a  stairway  for  the  purpose  of  disembarking,  and  that  the  cleat 
or  brass  nosing  on  said  steps  were  out  of  repair  so  that  in  using 
the  same  the  state  of  disrepair  of  said  cleat  or  brass  nosing 
was  the  proximate  cause  of  the  injury  to  the  plaintiff,  and  that 

isBowen  v.  Baltimore  &  Philadel-      phia  Steamboat  Co.  (Del.)  84  A.  1022, 
phia  Steamboat  Co.  (Del.)  84  A.  1022,       3  Boyce,  428. 
3  Boyce,  428.  i7  Bowen  v.  Baltimore  &  Philadel- 

16  Boweu  v.  Baltimore  &  Philadel-      phia  Steamboat  Co.  (Del.)  84  A.  1022, 

3  Boyce,  428. 
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she  herself  was  without  fault,  then  in  that  event  you  will  find  for 
the  plaintiff  in  such  sum  as  will  reasonably  and  fairly  compensate 
plaintifif  for  any  medical  expense  or  expense  for  nursing,  and  for 
any  pain  and  suffering  she  has  undergone  in  the  past  or  will  under- 
go in  the  future,  as  a  result  of  the  said  injury  alleged  in  plaintiff's 
complaint.^* 

§  4811.     Same — Degree  of  care  required 
§  481 1(1).    Delaware 

You  are  instructed  that  reasonable  care  when  applied  to  the  con- 
trol and  management  of  a  steamboat  in  motion,  imports  all  the 
care  which  the  particular  circumstances  of  the  place  and  occasion 
reasonably  require,  and  this  will  be  increased  or  diminished  ac- 
cording as  the  liability  of  danger  and  accident,  and  injury  to  oth- 
ers, is  increased  or  diminished  in  the  movement  and  management 
of  such  a  boat.^^ 

You  are  instructed  that  a  steamboat  company  is  bound  to  pro- 
vide skillful  and  careful  servants,  competent  in  every  respect  for 
the  posts  they  are  appointed  to  fill  in  their  service;  and  is  responsi- 
ble not  only  for  their  possession  of  such  care  and  skill,  but  also  for 
the  continued  application  of  these  qualities  at  all  times.'^® 

You  are  instructed  ,that  a  steamboat  company  is  not,  however, 
an  insurer  of  the  safety  of  its  passengers,  but  it  is  required  to  ex- 
ercise the  highest  degree  of  care  and  diligence  that  is  reasonably 
practicable  in  securing  their  safety,  by  keeping  its  boat  under  the 
control  and  management  of  skilled  and  competent  servants.*^ 

§  4811(2).     Illinois 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  the  plaintiff  was  a  passenger  on  the  defendant's  boat 
at  the  time  of  the  alleged  injury,  then  it  was  the  duty  of  the  de- 
fendant, by  its  officers  and  employees,  to  use  the  utmost  practica- 
ble care  and  diligence  to  carry  the  plaintiff  safely  and  securely  to 
his  destination,  and  said  company  was  also  bound  to  use  all  rea- 
sonably practicable  care  and  diligence  to  maintain  among  the  crew 
of  said  boat,  including  deckhands  and  roustabouts,  such  a  degree 
of  order  and  discipline  as  might  be  requisite  for  the  personal  safety 
and  security  of  the  plaintiff  and  other  passengers  who  might  be 
traveling  on  said  boat,  and  said  company  was  also  bound  to  have 
due  supervision  and  control  over  the  crew  of  said  boat  by  its  proper 
onicers.'"^- 

1'^  Ilf-nrv  V.  Navy  Yard  Route,  1G2  21  Duffsan   v.    Now    Jersey    &    W. 

P.  581,  04  Wash.  526.  Ferry  Co.,  7G  A.  O^G,  7  reiinewill,  318. 

10  Dui^Kuu    V.    New    Jersey  &    W.  22  Keokuk    Northern    Liue    Packet 

Ferry  Co.,  70  A.  (j'.'.n,  7  I'oiiricwill,  318.  Co.  v.  True,  S8  III.  COS. 

20  DjiKgiin    V.    New    Jcr.scy    &    W. 
Ferry  Co.,  70  A.  G3G,  7  reuucwill,  318. 
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§  4812.     Same — Contributory  negligence 

You  are  instructed  that  there  is,  at  the  same  time,  a  duty  rest- 
ing upon  the  passenger  to  act  with  prudence,  and  to  use  the  means 
provided  for  his  safe  transportation,  with  reasonable  circumspec- 
tion and  care,  and  if  his  negligent  act  contributes  to  bring  about 
the  injury  of  which  he  complains,  he  cannot  recover.^* 

§  4813.     Same — Questions  for  jury 

You  are  instructed  that  the  fact  that  the  defendant's  steamboat,  on 
which,  it  is  alleged,  the  infant  plaintiff  was  a  passenger  with  his  moth- 
er, ran  against  and  struck  a  barge  tied  near  the  defendant's  wharf 
when  approaching  the  w^harf,  is  not  controverted.  And  it  is  for 
you  to  determine  from  the  evidence  whether  the  injuries  complained 
of  were  the  result  of  the  collision  and,  if  so,  whether  the  collision 
was  due  to  negligence,  on  the  part  of  the  defendant  company,  in  the 
movement  and  management  of  its  steamboat  at  the  time  of  the  ac- 
cident without  the  fault  or  negligence  of  the  infant's  mother.^* 


CHAPTER  CCLIV 

SIGNATURE 


8  4814.     Signing  by  mark. 

§  4814.     Signing  by  mark 

You  are  instructed  that,  under  the  law  of  this  state,  it  is  neces- 
sary, where  a  person  signs  a  note  or  mortgage  by  mark,  for  the 
person  writing  the  name  of  the  maker  to  also  sign  the  same  as 
a  witness  to  such  signature  and  mark.^ 

23Duggan    V.    New    Jersey    &    W.  Ferry  Co.  (Del.)  76  A.  636,  7  Penne- 

Ferry  Co.  (Del.)  76  A.  636,  7  Penne-  will.  318. 

will,  318.  1  Walker   Bond   &  Co.   v.  Purifier, 

24  Duggan   V.    New    Jersey    &    W.  124  P.  322,  32  Okl.  844. 
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CHAPTER  CCLV 

SPECIFIC  PERFORMANCE 

§  4815.     Contract  to  make  will — Sufficiency  of  evidence. 

§  4815.     Contract  to  make  will — Sufficiency  of  evidence  - 

The  court  instructs  the  jury  that  this  is  a  suit  in  which  the 
plaintiff  asks  for  the  specific  performance  of  a  contract,  and,  be- 
ing a  suit  in  reference  to  the  sale  or  disposition  of  land,  that  before 
a  contract,  a  parol  contract,  for  the  sale  or  other  disposition  of 
land  can  be  required  to  be  specifically  performed,  the  contract 
should  be  made  out  by  the  evidence,  clearly,  satisfactorily,  and  spe- 
cifically to  the  satisfaction  of  the  jury,  to  a  moral  and  reasonable 
certainty,  and  must  be  substantially  the  contract  as  set  out  in  the 
petition  of  the  plaintiff;  and  the  performance  of  the  contract,  the 
performance  of  it  by  the  plaintiff,  should  be  shown  by  the  evidence 
with  the  same  degree  of  certainty.  The  court  instructs  you  as 
to  this  particular  part  of  the  case,  gentlemen  of  the  jury,  that  the 
law  relating  to  the  preponderance  or  greater  weight  of  the  evidence 
does  not  apply,  but  the  evidence  must  show  to  your  satisfaction 
clearly  and  specifically  the  contract  and  its  terms  as  set  out  and 
alleged  in  the  petition  to  a  moral  and  reasonable  certainty,  and 
that  the  same  was  carried  out  and  performed  on  the  part  of  the 
plaintiff;  that  is,  the  evidence  must  show  to  a  moral  and  reasonable 
certainty  as  to  the  contract  itself  and  its  terms,  and  as  to  its  hav- 
ing been  carried  out  by  the  plaintiff.  Evidence  has  been  admitted 
for  your  consideration  upon  the  question  of  the  feelings  of  A.  to- 
wards his  relatives,  of  his  feeling  towards  the  family  of  Mrs. , 

and  also  towards  the  plaintiff,  and  evidence  as  to  what  he  said  about 
what  he  wanted  done  with  his  property,  and  what  he  expected 
to  do  with  it  and  all  that  kind  of  thing.  This  evidence,  gentlemen 
of  the  jury,  was  admitted  and  is  admitted  for  your  consideration, 
in  order  for  you  to  determine  whether  a  contract  was  made  and 
entered  into  or  not.  If  there  was  no  contract  made  as  alleged,  then 
whatever  he  said  aljout-what  his  desires  were  as  to  where  his  prop- 
erty would  go,  or  whatever  his  feelings  might  have  been  towards 
any  of  the  other  parties  at  interest,  would  not  authorize  you  to 
fmfl  for  the  phiintiff  simply  because  he  desired  it  to  go  to  her; 
Ijut,  as  I  stated  to  you,  that  evidence  is.  admitted  for  your  con- 
sideration, only  that  you  may  consider  all  of  the  facts  and  circum- 
stances surrounding  the  situation,  in  order  that  you  may  arrive  at 
the  truth  as  to  whether  or  not  there  was  such  a  contract  as  that 
made,  and,  if  so,  as  to  whether  or  not  such  contract  was  carried 
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out  by  the  plaintiff  in  this  case,  the  question  for  your  considera- 
tion being  as  to  whether  any  such  contract  was  made,  and,  if  so, 
whether  it  was  ever  compHed  with  by  the  plaintiff  in  this  case. 
If  the  deceased,  A.,  made  such  a  contract  as  the  one  set  out  in  the 
plaintift''s  petition,  and  if  the  plaintiff  carried  out  and  performed  the 
duties  and  services  she  was  required  to  render  under  such  contract, 
the  plaintiff  would  be  entitled  to  recover,  although  it  might  appear 
that,  pending  the  continuance  of  such  contract,  the  deceased,  A,, 
sold  part  of  the  property  he  had  in  possession  at  the  time  the  con- 
tract was  made.  Now,  gentlemen  of  the  jury,  if  you  believe  from 
the  evidence  in  this  case,  under  the  circumstances  which  I  have 
given  you,  that  the  contract  as  set  out  and  set  up  in  the  plaintiff's 
petition  was  actually  entered  into  and  made  between  the  plaintiff 
and  A.,  clearly  and  substantially  as  set  out  and  described  in  the  peti- 
tion, and  then  you  believe  that  the  plaintiff  in  this  case,  , 

carried  out  and  performed  completely  her  part  under  such  con- 
tract, if  such  contract  was  made,  and  that  the  deceased,  A.,  failed 
to  carry  out  his  part  of  the  contract,  if  such  a  contract  was  made, 
that  he  was  to  make  a  will,  giving  to  her  all  of  his  property,  but 
that  he  failed  to  do  so,  and  died  without  making  any  will,  and 
you  believe  all  this  to  a  moral  and  reasonable  certainty,  then,  gen- 
tlemen of  the  jury,  you  would  be  authorized  to  find  for  the  plaintiff 
in  this  case,  and  the  form  of  your  verdict  would  be,  "We,  the  jury, 
find  in  favor  of  the  plaintiff  on  the  issues  in  the  case."  ^ 

1  Landrum  v.  Rivers,  98  S.  E.  477,  148  Ga.  774. 
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CHAPTER  CCLVI 
STALLIONS 
§  4816.    Fee  for  service — ^Insurance. 

§  4816.     Fee  for  service — Insurance 

The  jury  are  instructed  that,  when  a  mare  is  put  to  a  horse  un- 
der a  contract  that  the  fee  is  due  when  the  colt  comes  or  the  mare 
is  traded,  although  it  is  a  contract  by  insurance,  the  fee  becomes  due 
and  can  be  enforced  against  the  mare,  if  the  mare  is  traded  before 
the  time  for  the  colt  to  come.^ 


CHAPTER  CCLVII 

STATES 

9  4817.    Boundaries — ^Middle  line  of  main  channel  of  rivec. 

§  4817.     Boundaries — Middle  line  of  main  channel  of  river 

On  the  question  of  venue  you  are  instructed  that  the  boundary 

line  between  the  state  of  and  the  state  of  in  the 

vicinity  of  the  alleged  crime  is  the  middle  of  the  main  channel  of 

the  Mississippi  river  as  the  same  existed  on  the  day  of 

,  the  date  of  the  admission  of  the  state  of ,  and  by  the 

"middle  line"  of  the  main  channel  of  the  Mississippi  river  is  meant 
the  equidistant  point  in  the  main  channel  of  said  river  between 
the  well-defined  banks  on  either  shore  at  said  time,  and  all  the 
water  and  lands  which  may  now  occupy  the  space  between  the 

middle  line  as  same  then  existed  and  the shore  as  same  now 

exists  is  within  the  jurisdiction  of  the  district  of  

county,  state  of  } 

1  Pitchrock  v.  Donnahoo,  68  S.  W.  2  ITearne  v.   State,  181   S.  W.  291, 

145,  70  Ark.  CS.  121  Ark.  4G0. 
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CHAPTER  CCLVIII 

STREET  RAILROADS 
A.   LlABrLITY  FOB  INJURIES  CAUSED  BX    OPEBATION 

§  4S18.     Elements  of  cause  of  action  in  general. 
481S(1).  Alabama. 
4818(2).  Illinois. 
4818(3).  Maryland. 
4818(4).  Rhode  Island. 

4819.  Intent  tfi  injure. 

4820.  Degree  of  care  required. 

4820(1).  United  States. 
4820(2).  Alabama. 
4820(3).  Arkansas. 
4820(4).  California. 
4820(5).  Delaware. 
4820(6).  Illinois. 
4820(7).  Indiana. 
4820(8).  Missouri. 
4820(9).  Nebraska. 
4820(10).  New  York. 
4820(11).  Texas. 
4820(12).  Washington. 

4821.  Defects  in  track  or  roadbed. 

4822.  Duty  as  to  equipment. 

4822(1).  Delaware. 
4822(2).  Indiana. 

4823.  Same— Fenders. 

4824.  Same — Injuries  from  sagging  trolley  wire. 

4825.  Care  required  from  driver  of  horse  car. 

4826.  Use  of  electricity  as  affecting  degree  of  care  required. 

4827.  Reciprocal  rights  of  street  car  company  and  others  using  streets. 

4827(1).  Delaware. 
4827(2).  Illinois. 
4S27(.3).  Indiana. 
4827(4).  Michigan. 
4827(5).  Minnesota. 
4827(6).  Oklahoma. 
4827(7).  Washington. 

4828.  Duty  to  keep  lookout,  to  sound  signals,  and  to  keep  car  under  con- 

trol. 
4828(1).  Alabama. 
4828(2).  Delaware. 
4828(3).  Illinois. 
4828(4).  Iowa. 
4828(5).  Kentucky. 
4828(6).  Michigan. 
4828(7).  Missouri. 
4828(8).  Oklahoma. 
4828(9).  Virginia. 

4829.  Same — Time  and  place  of  sounding  signals, 

4829(1).  California. 
4829(2).  Missouri. 

4530.  Starting  car  while  vehicle  on  track  immediately  in  front. 

4531.  Rate  of  speed. 

4831(1).  Indiana. 
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4831(2).  Missouri. 
4831(3).  Virgcinia. 

4832.  Duty  to  carry  light. 

4833.  Duty  to  stop  car. 

4833(1).  Delaware. 
4833(2).  Florida. 
4833(3).  Kentucky. 
4833(4).  Missouri. 
4833(5).  Texas. 
4833(6).  Washington. 

4834.  "Emergency  stop." 

4835.  Duty  on  approaching  street  crossing. 

4836.  Care  required  as  dependent  on  whether  view  of  motorman  obstructed. 

4837.  Injuries  to  person  in  street  from  collision  between  cars. 

4838.  Injuries  to  motorman  of  street  car  from  collision  with  car  of  another 

company. 

4839.  Presumptions  permissible  to  motorman  with  respect  to  movements 

of  travelers. 
4839(1).  United   States. 
4839(2).  Alabama. 
4839(3).  California. 
4839(4).  Connecticut. 
4839(5).  Iowa. 
4839(6).  Virginia. 

4840.  Right  of  motorman  to  assume  that  traveler  will  get  off,  or  stay  off, 

track  when  car  approaching. 
4840(1).  Colorado. 
4840(2).  Missouri. 
4840(3).  Texas. 
4840(4).  Virginia. 
4840(5).  Washington. 

4841.  Violation  of  ordinance. 

4842.  Violation  of  ordinance  as  to  speed  as  negligence. 

4842(1).  Maryland. 
4842(2).  Missouri. 
4842(3).  Washingtoh. 

4843.  Violation  of  ordinance  regulating  movement  of  cars  when  passing 

each  other. 

4844.  Circumstances  increasing  care  required. 

4844(1).  Arkansas. 
4844(2).  Delaware. 
4844(3).  Virginia. 

4845.  Care  required  in  approaching  another  car  discharging  passengers. 

4846.  Duty  as  affected  by  character  of  place  of  accident  as  public  highway. 

4847.  Care  required  to  avoid  collision  with  hose  carts  and  fire  wagons. 

4847(1).  Arkansas. 
4847(2).  North  Carolina. 

4848.  Duty  of  street  car  company  with  respect  to  pedestrians. 

4S4.S(1).  Indiana. 
IS4.S(2).  Maryland. 
484S(3).  Michigan. 

4849.  Duty  to  persons  undertaking,  after  deliberation,   to  cross  in  front 

of  car. 
4849(1).  Alaliama, 
4«49(2).  Oregon. 

4850.  Duly  to  persons  apparently  unconscious  of  danger. 

4H.W(1).  AliiliaiiiH. 
4850(2).  Missouri. 

4851.  Duty    to  jxtsoii   suddenly  knocked  upon   the  track. 

4852.  LiniiiiUy  to  jicdcsti  laii  forced  upon  tr;ick  liy  veliicle  in  street. 

4853.  Duty  of  motorman  as  to  vehicle  forced  near  track  by  other  vehicles. 
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§  4854.    Duty  to  persons  traveling  parallel  with,  and  close  to,  track. 
4854(1).  Michigan. 
4854(2).  Texas. 

4855.  Duty  to  avoid  frightening  horses. 

4856.  Duty  to  deaf  persons. 

4857.  Duty  to  children. 

4857(1).  Alabama. 
4857(2).  Colorado. 
4857(3).  Illinois. 
4857(4).  Indiana. 
4857(5).  Missouri. 
4857(6).  New  York. 

4858.  Duty  with  respect  to  moving  child  from  under  oar. 

4859.  Duty  towards  ti'espassers  on  car. 

4860.  Same — Eight  to  order  trespassers  off  while  car  in  motioTV. 

4861.  Proximate  cause  of  accident. 

4861(1).  United  States. 
4.861(2).  New  York. 
4861(3).  Texas. 
4861(4).  Virginia. 

4862.  Unavoidable  accidents. 

4862(1).  Delaware. 
4862(2).  Illinois. 
4862(3).  Maryland. 
4862(4).  Michigan. 
4862(5).  Missouri. 
4862(6).  Texas. 
4862(7).  Washington. 

4863.  Same — ^Traveler  suddenly  going  upon  street  car  track  in  front  of  car. 

4863(1).  Alabama. 
4863(2).  Delaware. 
4863(3).  Illinois. 
4863(4).  Kentucky, 
4863(5),  Missouri. 
4863(6).  Nebraska. 
4863(7).  New  York. 
4863(8).  Virginia. 

4864.  Liability  to  abutting  owner  for  operating  cars  over  defective  track — 

Jars,  etc. 

B.  Contributory  Negligence  of  Person  Injured 

4865.  Necessity  that  negligence  of  traveler,  in  order  to  defeat  recovery, 

proximately  contribute  to  his  injuries. 

4866.  Duty   to   exei-cise  ordinary  care. 

4867.  Duty  to  look  and  listen  before  crossing  street  car  track. 

4867(1).  United  States. 
4867(2).  Alabama. 
4867(3).  Arkansas. 
4867(4).  California. 
4867(5).  Delaware. 
4867(6)  Georgia. 
4867(7).  Illinois. 
4867(8).  Kentucky. 
4867(9)  Missouri. 
4867(10).  Nebraska. 
4867(11).  New  York. 
4867(12.)  Texas. 
4867(13).  Virginia. 
4867(14)    Washington. 

4868.  Duty  to  look  both  ways. 
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4800.     Choosing  dangerous  way  to  cross  track. 

4870.  Walking  unnecessarily  on  street  car  track. 

4871.  Duty  of  motorist  approaching  street  car  track. 

4871(1).  Delaware. 
4871(2).  Illinois. 
4871(3).  Michigan. 
4871(4).  Missouri. 
4871(5).  Texas. 
4871(6).  Virginia. 

4872.  Duty  of  drivers  of  vehicles  to  turn  out  for  street  cars. 

4872(1).  Illinois. 
4872(2).  Washington. 

4873.  Eight  to  cross  track  in  front  of  approaching  car. 

4873(1).  United  States. 

4873(2).  Illinois. 

4873(3).  Indiana. 

4873(4).  New  York. 

4S73(5).  Virginia. 

4873(6).  Washington. 

4874.  Care  required  in  taking  up  position  near  track. 

4874(1).  New  York. 
4874(2).  Texas. 

4875.  Duty  of  one  driving  vehicle  along  or  beside  track  ahead  of  car. 

4876.  Accident  caused  by  mistake  of  judgment  of  person  injured  or  miscal- 

culation of  distances  and  speed. 
4876(1).  Michigan. 
4876(2).  Washington. 

4877.  Care  required  to  avoid  injury  through  frightening  of  horse. 

4878.  Circumstances  increasing  care  required  from  traveler. 

4878(1).  Delaware. 
4878(2).  Virginia. 

4879.  Right  of  traveler  to  rely  on  performance  by  defendant  of  duty  as  to 

giving  warnings  and  as  to  speed. 
4879(1).  Delaware. 
4879(2).  Indiana. 
4879(3).  Iowa. 
4879(4).  Virginia. 
4879(5).  Washington. 

4880.  Right  of  traveler  to  assume  that  defendant  will  comply  with  or- 

dinance. 
4880(1).  Missouri. 
4880(2).  Rhode  Island. 
4880(3).  Virginia. 

4881.  Right  to  rely  on  custom  of  stopping  for  funeral  procession. 

4882.  Acts  in  sudden  peril  or  emergency. 

4882(1).  California. 
4882(2).  Delaware. 
4882(3).  Virginia. 
4SS3.     Going  or  remaining  on  track  to  save  property. 

4884.  Care  ro<|uirpd  from  street  swoopor. 

4885.  Caro  required  of  agent  of  plaintiff. 
4880.     Care  required  from  intoxicated  person. 

4S,S(;(1).  United  States. 
4886(2).  Delaware. 
48S(;(3).  No.w  York. 

4887.  Core  required  of  children. 

4887(1).  Illinois. 
4887(2).  Missouri. 
4887(3).  New  York. 
4887(1).  A'irginia. 

4888.  Care  required  from  parents  of  Injured  child. 
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§  4889.    Duty  of  one,  riding  in  vehicle  driven  by  another,  to  restrain  latter 
from  negligent  driving. 
4889(1).  Arkansas. 
4889(2).  Delaware. 

4890.  Effect  of  contributory  negligence. 

4890(1).  Alabama. 

4890(2).  Delaware. 

4890(3).  Illinois. 

4890(4).  Missouri. 

4890(5).  New  York. 

4890(6).  Virginia. 

4890(7).  Washington, 

4891.  Doctrine  of  last  clear  chance. 

4891(1).  United  States. 
4S01(2).  Alabama, 
4S91(.3).  Arkansas. 
4891(4).  California. 
4891(5).  Delaware. 
4891(6).  Indiana. 
4891(7).  Kentucky. 
4891(8).  Maryland. 
4891(9).  Missouri. 
4891(10).  New  Mexico. 
4891(11).  Rhode  Island. 
4891(12).  Texas. 
4891(1.3).  Virginia. 
4891(14).  Washington. 

4892.  Same— Negligence  of  traveler  continuing  up  to  moment  of  accident. 

4892(1).  Rhode  Island. 
4892(2).  Texas. 

4893.  Effect  of  contributory  negligence  vrhere  defendant  guilty  of  willful 

or  wanton  conduct. 

4894.  What  constitutes  willful  or  wanton  conduct  or  gross  negligence,  pre- 

cluding defense  of  contributory  negligence. 
4894(1).  Alabama. 
4894(2).  Michigan, 

C.  Rules  of  Evidknce  and  Pkocedtjre  in  Actions  to  Recovee  fob  Negli- 
gence OF  Street  Car  Company 

4895.  Presumptions  and  burden  of  proof. 

4895(1).  Alabama. 
4895(2).  Arkansas. 
4895(3).  Delaware. 
4895(4).  Indiana. 
4895(5).  Missouri. 

4896.  Burden   of  proof  with  respect  to  contributory  negligence. 

4896(1).  United  States. 
4896(2).  Arkansas. 
4896(3).  Maryland. 
4896(4).  New  York. 
4896(5).  Virginia. 

4897.  Matters  considered  in-  determining  Issues. 

4897(1).  Indiana. 
4897(2).  Iowa, 

4898.  Effect  of  knowledge  acquired  after  the  accident. 

4899.  Right  to  recover  against  street  car  company,  although  cotort-feasors- 

not  joined. 

Duties  with  respect  to  keeping  street  in  safe  condition,  see  Streets  and  High- 
ways. 
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A.      LlABIIvlTY  FOR  InJURIE^S   CauSEJD  BY  OPERATION 

§  4818.     Elements  of  cause  of  action  in  general 
§  4818(1).    Alabama 

You  are  instructed  that,  if  the  jury  are  reasonably  satisfied  from 
the  evidence  that  the  first  count  of  plaintiff's  complaint  is  true, 
which  count  charges  simple  neligence  only,  then  plaintiff's  case  is 
made  out,  and  the  verdict  of  the  jury  must  be  for  the  plaintiff,  un- 
less the  jury  are  reasonably  satisfied  from  the  evidence  that 

was  himself  guilty  of  negligence,  which  contributed  proximately  to 
his  injury.^ 

§  4818(2).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff,  while  in  the  exercise  of  ordinary  care  for  his  own 
safety,  if  you  believe  from  the  evidence  that  he  was  in  the  exer- 
cise of  such  care,  was  injured  as  a  direct  result  and  in  consequence 
of  the  acts  of  defendant  complained  of  in  plaintiff's  declaration,  and 
if  you  believe  from  the  evidence  that  such  acts  were  negligence 
on  the  part  of  defendant,  then  you  should  find  the  defendant  guilty .^ 

§  4818(3).    Maryland 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  received  the  injuries  mentioned  in  evidence 
to  his  person  and  property,  from  a  collision  with  the  car  of  the  de- 
fendant in  charge  of  the  motorman  and  conductor  in  the  employ 
of  the  defendant,  and  that  such  collision  was  caused  by  the  neg- 
ligence of  defendant's  motorman  in  the  management  of  the  car  of 
which  he  was  the  motorman,  and  that  the  plaintiff  was  at  the 

time  of  the  accident  driving  on  street,  being  one  of  the 

streets  of  City,  and  using  due  care  in  so  doing,  then  the 

plaintiff  is  entitled  to  recover.^ 

§  4818(4).     Rhode   Island 

You  are  instructed  that  the  defendant  is  not  liable  in  this  case 
unless  it  was  guilty  of  some  negligent  act  which  resulted  in  this 
injury.  You  will  have  before  you  the  declaration  in  your  jury 
room.  You  can  read  it  for  yourselves.  You  will  find  that  the 
count  sets  out,  or  the  declaration  sets  out,  that  the  plaintiff  bases 
his  right  to  recover  on  the  negligence  of  the  defendant  company, 
and  if  the  plaintiff  fails  to  satisfy  your  minds  that  the  defendant 
was  guilty  of  negligence,  then  your  verdict  should  be  for  the  de- 
fendant.    In  other  words,  the  plaintiff  must  satisfy  your  minds 

1  lilrmlnKham  Ry.,  Light  &  Power  2  lUordan  v.  Cliicago  City  lly.  Co., 

<•<).  V.  Nortuu,  Ul  a.o.  45'J,  7  Ala.  Api).       ITS  111.  App.  ,T2.S. 

.■jTI.  "  l?:il)iiii()r(>  'riaction  Co.  v.  Appel, 

31  A.  UUl,  80  Md.  G03. 
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of  two  propositions :  First,  that  he  was  guilty  of  no  negligence  him- 
self which  contributed  to  the  injury;  second,  that  the  defendant 
was  guilty  of  negligence  which  caused  the  injury.  So  here,  if  you 
find  that  this  accident  was  caused  to  the  plaintiff  by  reason  of  the 
negligence  of  the  motorman,  or  of  the  conductor,  or  both,  in  that 
case  the  defendant  is  liable  to  the  same  extent  that  it  would  be  if 
the  defendant  was  an  individual,  and  had  been  there  himself,  in- 
stead of  by  his  servant,  and  had  caused  the  injury.* 

§  4819.     Intent  to  injure 

The  court  charges  you,  gentlemen,  it  is  not  necessary  to  recover 
by  plaintiff  under  either  the  first  or  the  second  count  of  the  com- 
plaint that  the  motorman  should  have  had  any  actual  desire  to 
injure or  any  one  else.^ 

§  4820.     Degree  of  care  required 
§  4820(1).    United   States 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
company  in  operating  its  cars,  propelled  by  electricity  over  and 
upon  the  streets  of  the  city,  at  the  time  the  plaintiff  sustained  the 
injury  sued  for,  to  exercise  reasonable  care  on  its  part  to  avoid  col- 
lisions with*  persons  lawfully  using  said  street,  and  passing  over 
said  tracks ;  that  is  to  say,  by  and  through  its  officers  and  employes, 
to  exercise  reasonable  care  in  the  movement  of  its  said  car,  and 
in  looking  out  for  and  observing  persons  lawfully  using  said  street, 
and  passing  upon  and  over  said  tracks,  and  to  give  due  and  timely 
signal  and  warning  of  the  approach  of  said  cars.  And  if  you  be- 
lieve from  the  testimony  that  the  defendant,  by  and  through  its 
servants  and  employes,  failed  and  neglected  to  perform  its  duty 
in  either  of  the  respects  mentioned,  and  as  a  consequence  the  plain- 
tiff, in  the  exercise  of  proper  care  on  her  part  as  hereinbefore  stat- 
ed, received  the  injury  sued  for,  then  you  should  find  for  the  plain- 
tiff.« 

You  are  further  charged  that  by  reasonable  care  is  meant  the 
exercise  of  that  degree  of  prudence,  care,  caution,  and  foresight 
that  ordinarily  a  prudent  person  under  like  circumstances  and  con- 
ditions would  exercise  for  his  or  their  own  protection.' 
§  4820(2).    Alabama 

You  are  instructed  that  whether  a  motorman  was  guilty  of  neg- 
ligence or  not  depends  upon  whether  he  acted  as  a  reasonably  pru- 

4  Champlin  v.  Pawcatuck  Valley  « Norfolk  &  Portsmouth  Traction 
St.  Ry.  Co.,  82  A.  481,  33  R.  I.  572.           Co.  v.  Replian  (C.  C.  A.  Va.)  188  F. 

5  BirniiDghani  Ry.,  Light  &  Power       276,  110  C.  C.  A.  254. 

Co.  V.  Norton,  61  So.  459,  7  Ala.  App.  7  Norfolk    &    Portsmouth   Traction 

571.  Co.  V.  Rephan  (C.  C.  A.  Va.)  ISS  F. 

276,  110  C.  C.  A.  254. 
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dent  and  careful  motorman  would  have  done  under  similar  circum- 
stances.* 

You  are  instructed  that  if  the  motorman  should,  by  reason  of 
excitement  or  otherwise,  do  something  which  an  ordinarily  cautious 
and  prudent  motorman  would  not  have  done,  or  failed  to  do  under 
the  same  circumstances,  then  the  doing  or  failing  to  do  that  thing 
would  be  negligent.® 

I  4820(3).    Arkansas 

The  jury  are  instructed  that,  if  you  'find  from  the  evidence  that 
defendant  was,  at  the  time  mentioned  in  plaintiff's  complaint,  op- 
erating a  system  of  street  cars  over  its  track  or  tracks  in  

avenue  in  the  city  of ,  then  it  became  and  was  the  duty  of 

the  defendant  in  so  operating  its  cars  over  said  track,  to  use  that 
degree  of  care  and  caution  that  a  man  of  ordinary  care  and  pru- 
dence engaged  in  such  business  would  exercise  so  as  not  unneces- 
sarily or  negligently  to  injure  persons  occupying  said  avenue.^® 

§  4820(4).    California 

You  are  instructed  that  it  is  the  duty  of  the  operator  of  a  street 
railway  to  exercise  ordinary  care  and  caution  in  the  management 
and  operation  of  its  car  to  avoid  inflicting  injury  upon  a  person 
traveling  upon  or  using  the  street  upon  which  the  car  is  being  op- 
erated.^^  • 

§  4820(5).     Delaware 

You  are  instructed  that  negligence,  if  any,  on  the  part  of  the 
motorman  in  charge  of  the  car,  in  question,  would  be  the  negligence 
of  the  defendant  company.  Negligence  is  defined  to  be  the  failure 
to  observe  for  the  protection  of  the  interests  of  another,  that  de- 
gree of  care,  prudence,  and  vigilance  which  the  circumstances  justly 
demand,  whereby  such  other  person  suffers  injury.^" 

You  are  instructed  that  the  precise  acts  of  precaution  which 
are  necessary  to  be  done  or  omitted  by  one  in  the  management  of  an 
electric  car,  or  by  one  in  the  management  of  a  wagon,  on  a  public 
highway  whereon  car  tracks  are  laid,  must  depend  upon  the  cir- 
cumstances of  each  case,  and  the  degree  of  care  required  differs  in 
different  cases.  The  general  rule  is  that  the  person  in  the  man- 
agement of  the  car  and  the  person  in  the  management  of  the  wagon 
are  bound  to  the  reasonable  use  of  their  sight  and  hearing  for  the 
prevention  of  accident,  and  to  the  exercise  of  such  reasonable  cau- 

8  Biriiiin>,'huui  lly.,  Lifjcht  &  Power  i"  Ft.  Smith  Lijrht  &  Traction  Co. 

Co.  V.  Norton,  01  So.  4.jD,  7  Ala.  App.  v.  I'.iinies,  OG  S.  W.  076,  SO  Arlv.  169. 

rj71.  11  I  U'ndcr.sou  v.  Los  Angeles  Trac- 

0  P.lrmlnKham  Ry.,  Liyht  &  Tower  lion  Co.,  8!)  1'.  1)70.  !.")()  Cal.  6S9. 

Co.  V.  NoiLou,  01  So.  45l>,  7  Ala.  App.  ' -'  M((;(>waii    v.    Wiliniiij,^tou    &    P. 

071.  Traction  Co.,  02  A.  1015,  5  Boyce,  281. 
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tion  as  an  ordinarily  careful  and  prudent  person  would  exercise 
under  like  circumstances.  What  is  due  and  proper  care  depends 
upon  the  facts  of  each  case.  Both  the  defendant  company  and  the 
plaintiff  were  required  to  use  such  reasonable  care  as  the  circum- 
stances demanded,  the  one  being  required  to  exercise  such  care 
in  order  to  avoid  inflicting  injury,  and  the  other  to  avoid  being 
injured.^^ 

You  are  instructed  that,  if  the  motorman  after  he  saw,  or  by  the 
exercise  of  reasonable  care  could  have  seen  the  plaintiff  in  a  posi- 
tion of  danger,  did  everything  that  a  reasonably  careful  and  pru- 
dent man  would  do  under  like  circumstances  to  prevent  the  acci- 
dent, the  defendant  would  not  be  liable.  If  you  should  find  that 
the  motorman  in  charge  of  the  car  did  see,  or  by  the  exercise  of  due 
care  could  have  seen,  the  plaintiff  on  the  tracks  in  time  to  have 
stopped  the  car,  and  thus  have  prevented  the  accident,  the  defend- 
ant would  be  liable.^* 

The  court  instructs  the  jury  that  if  you  find  under  the  evidence 
that  the  motorman  in  charge  of  the  car  in  question  did  see,  or  by 
the  exercise  of  due  care  in  looking  out  ahead  could  have  seen,  the 
plamtiff  in  time  to  have  stopped  the  car  and  thus  have  prevented 
the  accident,  then  the  defendant  would  be  liable.  But  if  you  find 
that  the  plaintiff  suddenly  approached  alongside  of,  against  or  in 
front  of  the  car  and  was  struck,  knocked  down  and  run  over  by 
the  car,  without  any  improper  act  or  omission  on  the  part  of  the 
motorman,  and  that  the  latter  applied  the  brakes  of  his  car  and 
did  all  he  could  to  prevent  the  injury  complained  of,  the  plaintiff 
cannot  recover.-*^ 

You  are  instructed  that  it  is  claimed  by  the  defendant  that  the 
motorman  ordered  the  plaintiff  to  get  off  the  track,  and  even  stopped 
the  car  until  she  got  off  safely.  .  If  you  believe  this  to  be  true 
your  verdict  should  be  in  favor  of  the  defendant.  It  is  further 
claimed  by  the  defendant,  that  even  if  the  car  was  not  stopped 
before  it  reached  the  plaintiff,  the  motorman,  nevertheless,  as  soon 
as  he  saw  the  plaintiff  began  to  sound  his  gong,  applied  the  brakes, 
and  did  everything  that  a  reasonably  prudent  man  would  have 
done  under  like  circumstances  to  avoid  striking  and  injuring  the 
plaintiff.  If  you  believe  this  to  be  true  your  verdict  should  be 
in  favor  of  the  defendant,  because  the  measure  of  the  motorman's 
duty  was  what  a  reasonably  prudent  and  careful  man  would  have 
done  under  like  circumstances.^^ 

isMcGowan    v.    Wilmin^'ton    &    P.  is  Culbert  v.  Wilmington  &  P.  Trac- 

Traction  Co.,  92  A.  1015,  5  Boyce,  2S1.  tion  Co.,  82  A.  1081,  3  Boyce,  2-53. 

I'iMcGowan    v.    Wilmington    &    P.  i  e  Tobias  v.  People's  Ey.  Co.,  SO  A. 

Traction  Co.,  92  A.  1015,  5  Boyce,  281.  358,  3  Boyce,  59. 
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§  4820(6).    Illinois 

The  jury  are  instructed  that  the  law  does  not  require  or  exact 
of  a  street  car  company  that  its  servants  should  be  all  the  while 
upon  their  guard  against  dangers  not  reasonably  to  be  expected,  or 
against  unusual  or  extraordinary  occurrences  or  conduct  on  the 
part  of  others,  nor  does  it  require  them  to  conduct  their  cars  with  a 
degree  of  caution  that  would  prevent  the  practical  operation  of  its 
road.^' 

The  court  instructs  you  that  with  reference  to  the  gripman  on 
the  occasion  in  question,  the  law  did  not  require  him  to  anticipate 
or  to  guard  against  anything  which  was  not  reasonably  to  be 
expected,  and  the  law  did  not  require  him  to  regulate  his  conduct 
with  reference  to  any  conduct  of  others  not  reasonably  to  be  ex- 
pected by  him  under  the  circumstances  in  evidence.^^ 

The  court  instructs  the  jury  that  the  defendant  was  not  required 
to  exercise  towards  the  plaintiff  the  highest  degree  of  care,  but  the 
said  defendant  was  only  required  to  exercise  toward  the  plaintiff 
ordinar}^  care,  and  ordinary  care  is  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  the  same  or  like  circum- 
stances, and  if  the  jury  believe  from  the  evidence,  under  the  in- 
structions of  the  court,  that  the  defendant  exercised,  at  the  time 
and  place  in  question,  ordinary  care  to  avoid  injuring  the  plain- 
tiff, but  that  nevertheless  the  plaintiff  was  injured,  then  they  should 
find  the  defendant  not  guilt}'. ^^ 

§  4820(7).     Indiana 

The  court  instructs  the  jury  that,  while  the  public  streets  of  a 
city  are  for  the  use  of  the  public,  and  all  vehicles,  including  street 
cars  for  transporting  passengers,  yet  it  is  the  duty  of  a  street 
car  company  operating  its  cars  in  and  along  the  streets  to  use  rea- 
sonable care  to  avoid  striking  or  injuring  a  person  who  may  be  in 
the  street.^" 

You  are  instructed  that  the  streets  of  the  city  belong  to  the  pub- 
lic, and  the  city's  grant  of  a  right  to  operate  street  cars  thereon  does 
not  amount  to  an  abandonment  in  favor  of  the  company  to  the 
space  occupied  by  its  tracks;  the  cars  are  entitled  to  precedence, 
but  their  movements  should  be  regulated  with  due  regard  to  the  sit- 
uation of  drivers  of  other  vehicles. '^^ 

§  4820(8).    Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  on  or  about  ,  the  plaintiff  was  traveling  north- 

17  Chicago  City  Ily.  Co.  v.  Sns/,yn-  20  iiuiiniiiiiiolis  <&  Cimiinmti  Trac- 

Bki,  i:n  III.  App.  149.  tion   Co.   v.   .Slmiihu-  (App.)   122   N.   E. 

iH  C;iii<'fiKo  City  Uy.  Co.  v.  Sos/yn-  772. 

Slii,  i:!t  ill.  App.  149.  -1  IMiliIic    llllilios  Co.    v.    Iversuii, 

19  .Sciinlaii  V.  Chicago  Uniou  True-  llil  ^;.  E.  'M,  1S7  lud.  G72. 
tion  <'o.,  121  III.  Aiii).    !0(J. 
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ward  on street  at  the  intersection  of street  in , 


and  riding-  in  the  rear  end  of  a  two-horse  lumber  box  farm  wagon, 

and,  while  plaintiff  was  crossing  said  street  and  traveling 

near  the  east  side  of  said  street,  said  defendant,  through 

the  negligence  and  unskillfulness,  if  any,  of  its  servants  and  em- 
ployes in  running,  conducting,  and  managing  a  car  of  the  defend- 
ant which  was  being  moved  by  the  defendant  at  a  rapid  rate  of 

speed  along  the  track  of  defendant  in  said street,  if  you 

believe  from  the  evidence  that  it  was  so  moved,  while  in  charge 
of  its  said  servants  and  employes,  negligently  and  carelessly  ran  the 
said  car  into,  upon,  and  against  the  wagon  in  which  plaintifif  was 
riding,  with  great  force  and  violence,  and  injured  the  plaintiff,  they 
will  find  their  verdict  for  the  plaintiff."'- 

The  court  instructs  the  jury  that  by  the  words  "ordinary  care,"  as 
used  in  the  instructions,  is  meant  such  care  as  a  person  of  ordinary 
prudence  would  exercise  under  the  same  or  similar  circumstances."^ 
§  4820(9).     Nebraska 

You  are  instructed  that,  if  you  believe  from  a  consideration  of 
all  the  evidence  in  the  case  that  the  employes  in  charge  of  the  car 
exercised  such  care  in  the  movement  of  the  car  as  to  warnings  and 
rate  of  speed  as  an  ordinarily  prudent  person  would  have  done,  in 
view  of  all  of  the  conditions  and  surroundings  there  present,  then 
you  should  find  that  the  defendant  was  not  negligent,  and  your 
verdict  should  be  for  the  defendant.  But,  if  you  believe  from  a 
consideration  of  all  of  the  testimony  that  an  ordinarily  prudent  per- 
son would  have  taken  some  precaution  which  the  defendant's  em- 
ployes did  not  take  or  would  have  done  some  act  which  they  failed 
to  do,  or  would  have  refrained  from  doing  some  act  or  thing  which 
the  emplbyes  did,  then  you  should  find  that  the  defendant  was 
negligent  in  that  particular.-* 

§  4820(10).    New  York 

The  jury  are  instructed  that,  when  the  defendant's  motorman  was 
on  the  bridge  mentioned  in  the  evidence,  in  the  operation  of  the  car 
which  collided  with  plaintiff's  wagon,  the  only  duty  resting  upon  such 
m.otorman  to  avoid  injury  to  plaintiff  was  the  exercise  of  the  reason- 
able care  which  a  reasonably  prudent  man  would  exercise  under  the 
circumstances.* 

§  4820(11).    Texas 

You  are  instructed  that  it  is  the  duty  of  a  street  railway  com- 
pany, such  as  defendant,  in  the  operation  of  its  cars  along  its  track 

22  Taylor  v.  Metropolitan  St.  Ry.  24  Owens  v.  Omaha  &  C.  B.  St.  Ry. 
Co.,  165  S.  W.  327,  256  Mo.  191.  Co.,  156  N.  W.  661,  99  Neb.  361. 

23  Slezak  v.  St.  Louis  Transit  Co.,  *  Lockwood  v.  Troy  City  R.  Co.,  S7 
121  S.  W.  1095,  142  Mo.  App.  693.  N.  Y.  S.  311,  92  App.  Div.  112. 
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on  the  streets  of  a  city,  to  use  ordinary  care  to  discover  and  to 
avoid  injuring-  persons  who  are  crossing  such  streets,  and  a  failure 
of  defendant's  servants,  agents,  or  employes  operating  its  cars 
to  use  such  ordinary  care  is  negligence  on  the  part  of  a  street  rail- 
way company.-^ 

You  are  instructed  that  a  street  car  company  has  no  right  to 
the  exclusive  use  of  any  part  of  the  street  upon  which  its  track  is 
laid,  and  all  persons  have  an  equal  right  to  the  use  of  the  same  for 
travel  over  and  across  the  street;  and  the  degree  of  diligence  which 
the  law  imposes  upon  the  street  car  company  is  that  care  which 
a  man  of  ordinary  prudence  would  exercise  under  like  circum- 
stances.'® 

§  4820(12),    Washington 

You  are  instructed  that  the  defendant  is  only  required  to  use  or- 
dinary care  in  the  operation  of  its  cars,  and  the  plaintifif  is  required 
to  use  the  same  degree  of  care — that  is,  ordinary  care — in  the  use 
of  the  streets,  and  in  crossing  or  going  upon  the  track  of  the  de- 
fendant. By  ordinary  care  is  meant  such  care  as  an  ordinarily 
prudent  person  would  use,  under  the  particular  circumstances  in- 
volved.~' 

§  4821.     Defects  in  track  or  roadbed 

The  court  instructs  the  jury  that  the  law  made  it  the  duty  of  the 
defendant  to  so  lay  their  tracks  and  maintain  them  in  such  condi- 
tion and  repair  as  not  to  interfere  with  the  safety  and  convenience 
of  the  public  travel  on  the  streets  occupied  by  their  rails,  and  if  the 
jury  shall  believe  from  the  evidence  that  the  defendant  negligently 
failed  to  exercise  ordinary  care  in  the  laying  of  the  tracks,  or  in 
maintaining  them  in  such  condition  and  repair  as  to  inteffere  with 
the  safety  or  convenience  of  the  public  travel  on  the  street,  and 
that  by  reason  of  the  negligent  failure  of  said  defendant  in  laying 
its  track,  or  maintaining  it  in  such  condition  and  repair,  the  plain- 
tiff received  the  injuries  complained  of  in  his  petition,  then  the 
jury  shall  find  for  the  plaintiff,  unless  the  jury  shall  believe  from 
the  evidence  that  the  plaintiff,  by  his  own  negligence,  contributed 
to  the  accident  by  which  he  received  his  injuries,  and  that  but  for 
his  own  contributory  negligence  the  accident  would  not  have  hap- 
pened.^* 

26  El  rnso  EU'flric  Ry.  Co.  V.  Allen  zTTravor  v.   Spokane  St.  Ry.  Co., 

(Civ.  A  pp.)  20.S  S.  W.  T.id.  05  P.  284,  25  Wash.  225. 

20  Sail  Antonio  St.  Ky.  Co.  v.  Ken-  2r  Groves  v.  Louisville  Uy.  Co.,  58 

ken,  38  S.  W.  82!),  15  Tox.  Civ.  App.  S.  W.  50S,  10!)  Ky.   70,   22  Ky.  Law 

221).  Kep.  51)1),  52  L.  R.  A.  448. 
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§  4822,     Duty  as  to  equipment 
§  4822(1).    Delaware 

You  are  instructed  that  it  is  the  duty  of  a  railway  company  in  the 
operation  of  its  cars,  to  see  that  they  are  equipped  with  all  the 
appliances,  such  as  brakes,  sand  boxes  and  other  safeguards  and 
protections,  reasonably  proper  and  necessary  for  the  safety  of  way- 
farers, and  to  keep  them  in  good  condition  so  far  as  may  be  done 
by  the  exercise  of  reasonable  care,  and  if  injuries  happen  by  reason 
of  the  failure  of  the  company  to  do  such  things  it  will  be  liable.^'* 

You  are  instructed  that,  if  the  jury  should  believe  from  the  evi- 
dence that  the  defendant  exercised  reasonable  care  in  the  inspection 
of  the  sand  box  and  brake  of  the  car  in  question,  and  tliat  such 
appliances  were  in  reasonably  good  working  condition  when  last 
inspected  before  the  accident  and  that  a  defect  or  disorder  (if  any) 
in  either  of  said  appliances  was  not  discovered  sufficiently  long  be- 
fore the  accident  as  to  reasonably  permit  the  repair  thereof  or  the 
discontinuance  of  the  operation  of  said  car,  in  such  event,  the  ex- 
istence of  such  defect  or  disorder  in  either,  or  both,  of  said  appli- 
ances would  not  constitute  negligence  on  the  part  of  the  defend- 
ant.^*^ 
§  4822(2).     Indiana 

You  are  instructed  that  it  was  the  duty  of  the  defendant  to  exer- 
cise reasonable  care  to  equip  its  cars  with  brakes  sufficient  to  ena- 
ble the  motorman,  when  in  the  exercise  of  reasonable  care,  to  con- 
trol the  speed  of  its  cars  running  on street  east  from 

avenue.  If  you  find  from  a  preponderance  of  the  evidence  that  the 
defendant  failed  to  exercise  reasonable  care,  by  equipping  the  car 
in  question  with  only  a  hand  brake,  for  the  purpose  of  running  the 

same  eastward  from avenue  on street,  and  that  said 

hand  brake  was  insufficient  to  control  the  speed  of  said  car  on 
said  street  eastward,  when  operated  in  an  ordinarily  careful  and 
prudent  manner  by  defendant's  motorman,  such  failure  on  the  part 
of  the  defendant  company  would  constitute  negligence. ^^ 

§  4823.     Same^ — Fenders 

The  jury  are  instructed  that  whether  or  not  the  defendant,  as 
a  duty  to  the  public,  should  have  provided  a  fender  as  a  necessary 
part  of  the  equipment  of  the  car  in  the  interest  of  safety  to  the  pub- 
lic or  to  persons  who  may  come  or  be  upon  or  in  the  vicinity  of 
the  defendant's  cars  is  a  question  of  fact  to  be  determined  by  you, 
as  jurors,  from  the  whole  evidence.  If  you  shall  be  therefrom  af- 
firmatively satisfied,  in  the  manner  stated,  that  it  was  such  duty  of 

29  McCartney  v.  People's  Ry.  Co.,  si  Piiblic  Utilities  Co.  v.  Iversou, 
78  A.  771,  2  Boyce,  191.                                 121  N.  E.  33,  1S7  Ind.  672. 

30  McCartney  v.   People's   Ry.   Co., 
78  A.  771,  2  Boyce,  191. 
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the  defendant  to  provide  and  maintain  a  fender,  in  such  case  you 
should  so  find.  If  not  so  affirmatively  satisfied  that  it  was  the  duty 
of  the  defendant  to  operate  its  cars  with  a  fender,  in  such  case  you 
should  so  find.^' 

§  4824.     Same — Injuries  from  sagging  trolley  wire 

The  jury  are  instructed  that,  if  you  find  that  the  duties  of  the 
motorman  and  conductor  were  confined  to  the  running  of  their  car 
and  the  reporting  of  accidents,  then  notice  to  them  of  the  sagging 
of  the  wire  was  not  notice  to  the  company ;  and  if  you  further 
find  that  the  accident  was  due  to  an  uncommon  or  unusual  cause, 
and  that  before  its  officer  had  a  reasonable  opportunity  to  give  in- 
structions the  motorman  and  conductor  went  to  the  street 

crossing  to  guard  the  crossing,  then,  whether  they  did  what  they 
should  have  done  in  the  way  of  warning  plaintiff  and  his  driver 
or  not,  the  plaintifif  cannot  recover,  and  it  will  be  your  duty  to 
find  for  the  defendant,  because,  under  such  circumstances,  what 
they  did  was  of  their  own  accord,  and  if  there  was  any  default  upon 
their  part  it  cannot  be  charged  to  the  defendant ;  for,  if  the  accident 
occurred  from  an  unusual  and  uncommon  cause,  the  occurrence  of 
which  might  not  reasonably  have  been  expected,  no  duty  arose 
upon  the  part  of  the  defendant  until  those  of  its  officers  and  agents 
in  authority  had  notice  of  the  accident  and  reasonable  time  there- 
after to  take  precautions  against  any  resulting  danger.^^ 

§  4825.     Care  required  from  driver  of  horse  car 

The  court  further  instructs  the  jury  that  it  was  the  duty  of,  and 
incumbent  upon,  the  driver  of  the  defendant's  car  to  stand  on  the 
front  platform,  with  the  lines  from  the  horses  drawing  the  car  in 
his  hands,  and  to  exercise  a  reasonable  degree  of  care  and  watchful- 
ness to  prevent  all  collisions  and  injury  to  persons  crossing  and 
traveling  on  and  over  said  street.  And  if  you  believe  from  the 
evidence  that  the  injury  in  this  case  was  caused  by  the  want  of 
the  driver  remaining  on  the  front  plattorm,  ceasing  to  have  and 
hold  the  lines  in  a  careful  manner,  or  his  failure  to  watch  carefully, 
or  in  any  manner  use  reasonable  care  to  prevent  the  injury,  and  that 
for  any  of  said  reasons  the  injury  occurred,  then  the  defendants 
arc  liable,  and  you  will  find  for  the  plaintiff,  and  assess  the  dam- 
age at  such  sum  as  from  all  the  evidence  you  believe  he  has  sus- 
tained, unless  you  further  fmd  from  the  evidence  plaintiff  might, 
by  the  exercise  of  ordinary  care,  have  avoided  the  consequences  of 
defendant's  negligence.''* 

3ii  KislM'T  V.  WaiiiKicii  i;irct)-lc  I>it,'lit  s"  Koad  v.  City  &  Suburban  Itv.  Co., 

&  Uy.  Co.,  llit  i\.  W.  JUU.l,  ill   Wis.       41  S.  E.  0121),  115  Ga.  'Mii. 
515.  •'"  r.rooks   v.    I^incoln    St.    Ky.    Co., 

30  N.  AV.  529,  22  Neb.  SIO. 
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§  4826,     Use  of  electricity  as  affecting  degree  of  care  required 

The  court  instructs  the  jury  that  the  use  of  electricity  as  a  mo- 
tive power  has  increased  the  degree  of  care  to  be  exercised  by  street 
railway  companies  and  travelers,  either  on  foot  or  in  vehicles. 
Both  are  held  to  a  higher  degree  of  care  than  before  its  usage. ^'* 

The  court  instructs  the  jury  that,  owing  to  the  higher  rate  of 
speed  at  which  electric  cars  may  be  run,  thus  increasing  the  danger 
to  the  traveling  public,  those  in  charge  of  electric  cars  must  exer- 
cise ordinary  care,  using  such  care  as  a  reasonably  prudent  man 
would  exercise,  commensurate  with  the  necessities  of  each  case, 
having  in  view  the  instrument  it  is  operating,  the  possibilities  of 
danger  from  its  operation,  and  due  regard  for  the  rights  of  others 
while  on  foot  or  in  vehicles.  So,  also,  it  is  the  duty  of  the  traveling 
public  to  exercise  ordinary  care.^** 

§  4827.     Reciprocal  rights  of  street  car  company  and  others  using 

streets 
§  4827(1).    Delaware 

You  are  instructed  that  it  was  not  in  itself  negligence  for  the 
plaintiff  to  travel  on  the  line  of  the  car  track,  for  both  the  plaintiff 
and  the  defendant  had  a  right  to  the  use  of  the  street,  exercising 
reasonable  and  proper  diligence  in  doing  so.  But  the  defendant 
company  had  a  superior  right  to  use  all  that  portion  of  the  street 
included  within  the  lines  of  its  track,  and  within  those  lines  it 
must  not  be  unnecessarily  interfered  with  or  impeded.  Such  su- 
perior right,  however,  does  not  give  the  railway  company  the  right 
either  carelessly  or  recklessly  to  injure  others;  it  is  simply  that 
it  has  a  superior  right,  and  necessarily  so,  as  its  cars  can  travel 
only  in  that  track,  and  others  must  get  out  of  their  way  if  they 
can  do  so.^' 

The  jury  are  instructed  that  the  defendant  company  had  at  the 

time  of  the  accident  the  right  to  use  its  railway  tracks  across 

avenue  for  the  movement  of  its  car  thereon,  and ,  the  driver 

of  the  team,  for  himself  and  for  his  employer,  had  the  right  to  use 
said  avenue  aiid  to  cross  the  tracks  of  the  company  at  said  cross- 
ing. The  railway  company  and  the  traveler  are  required  by  law 
to  use  due  and  proper  care  in  the  exercise  of  their  respective  rights. 
The  right  of  each  must  be  exercised  with  due  regard  to  the  right 
of  the  other,  and  the  right  of  each  must  be  exercised  in  a  reason- 
able and  careful  manner,  so  as  not  unreasonably  to  abridge  or  in- 
terfere with  the  right  of  the  other,  and  so  as  to  prevent  collisions 
and  accidents.^* 

35  Merrill  v.   Sheffield  Co.,   53   So.  s 7  Tobias  v.    People's   Ry.    Co.,   80 

219,  169  Ala.  242.  A.  .3.58,  3  Boyce,  59. 

3G  Merrill  v.   Sheffield,  Co.,   53    So,  3s  Hearu    v.    Wilmington   City    Ey. 

219,  169  Ala.  242,  Co.,  76  A.  629,  1  Boyce,  271. 
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§  4827(2).     Illinois 

The  court  instructs  the  jury  that,  while  the  defendant  had  a  right 
to  operate  its  cars  in  the  streets  of  the  city  of ,  yet  it  was  re- 
quired to  use  reasonable  care  to  operate  its  cars  on  such  public 
.  streets  with  due  regard  to  the  lawful  and  customary  use  of  such 
streets  by  others ;  and  in  this  case,  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  defendant,  at  the  time  deceased 
was  killed,  was  not  operating  the  car  in  question  with  regard  to  the 
lawful  and  customary  use  of  the  streets,  at  the  place  where  the  col- 
lision occurred,  by  others,  but  was  guilty  of  negligence  in  the  oper- 
ation of  said  car,  as  charged  in  the  declaration  or  some  count  there- 
of, and  that  such  negligence  caused  the  death  of  plaintiff's  intestate, 
and  that  the  plaintiff's  intestate,  at  and  before  he  was  injured,  was 
in  the  exercise  of  ordinary  care  for  his  own  safety,  then  you  should 
find  the  defendant  guilty.^* 

The  jury  are  instructed  as  a  matter  of  law,  that  the  plaintiff  and 
his  driver  had  a  perfect  right,  while  in  the  exercise  of  ordinary  care 
for  their  own  safety,  to  use  and  travel  upon  the  street  where  the 
accident  happened,  including  that  portion  of  it  where  the  car  tracks 
are  laid,  being  obliged  only  to  get  off  the  tracks  to  allow  cars  to 
pass  when  they  approached  for  that  purpose,  and  for  such  use  of 
the  street  car  tracks  by  plaintiff  and  his  driver  they  were  in  no 
sense  trespassers  upon  the  tracks  of  defendant.*" 

§  4827(3).     Indiana 

You  are  instructed  that  all  persons  driving  vehicles  in  the  pub- 
lic streets  of  a  city  have  an  equal  right  with  the  cars  of  a  street 
railway  company  to  drive  on  that  portion  of  the  street  occupied  by 
the  tracks  of  such  street  railway  company,  with  this  limitation  that 
where  a  car  and  a  vehicle  drawn  by  animal  power  are  approaching 
the  same  place  at  the  same  time,  then  it  is  the  duty  of  the  driver 
of  the  animal  drawn  vehicle  to  remain  off  the  track  for  the  reason 
that  the  car  cannot  do  so,  but  must  remain  on,  and  can  only  travel 
along,  the  car  tracks."*^ 
§  4827(4).    Michigan 

The  court  instructs  the  jury  that  the  rights  to  travel  the  streets 
of  this  city  as  between  the  street  cars  and  travelers,  and  at  the  in- 
tersections thereof,  are  reciprocal,  and  it  is  the  duty  of  the  motor- 
man  to  watch  and  so  far  as  practicable  keep  his  car  under  control.*'^ 
§  4827(5).     Minnesota 

You  arc  instructed  that  the  place  where  this  accident  occurred 
was  on  one  of  the  streets  of  the  city.     Both  parties  have  rights  in 

88  Sitiilcy  V.  I'^'ist  St.  Ty<iuis  &,  S.  Ky.  ■"  Pulilic    T'tilitios    Co.    v.    Iverson, 

Co.,  100  N.  K.  l.")7,  li."<;  111.  4S-2.  121  N.  K.  'M',,  187  Intl.  U72. 

*'>  ChiciiKO  City  Ky.  Co.  V.  Koho,  118  ■«2  Westovcr    v.   Ci-iuul    Rapids   Ry. 

III.  Av\>.  :J22.  Co.,  117  N.  W.  G;{0,  ISO  Mich.  373. 
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the  streets  of  the  city,  and  these  rights,  in  the  main,  are  alike.  The 
defendant  company,  of  course,  cannot  turn  out,  as  plaintiff's  serv- 
ant might  turn  out,  so  that  in  that  respect  it  may  be  said  that  the 
defendant  company  has  a  paramount  right  over  its  tracks.  Beyond 
that,  their  duties  are  reciprocal,  and  their  rights  are  reciprocal,  and 
they  are  charged  with  the  same  measure  of  care  and  the  same 
duties.^^ 

§  4827(6).    Oklahoma 

You  are  instructed  that  the  plaintifif  and  defendant  both  had  a 
right  to  use.  the  streets  of  the  city.  Therefore  at  the  time  of  the 
accident  they  were  in  the  exercise  of  equal  rights.  It  was  likewise 
the  duty  of  both  to  exercise  reasonable  care  to  avoid  collision,  but 
it  was  not  the  duty  of  the  defendant  to  exercise  a  higher  degree  of 
care  than  the  plaintiff,  nor  was  it  the  duty  of  the  plaintiff  to  use  a 
higher  degree  of  care  than  the  defendant.  It  was  the  duty  of  each, 
acting  in  his  own  place  and  under  the  circumstances  surrounding 
him,  to  exercise  that  degree  of  care'  to  avoid  the  accident  which 
a  reasonably  prudent  person  would  have  exercised  under  the  cir- 
cumstances.** 

§  4827(7).     Washington 

You  are  instructed  that,  at  the  time  the  accident  occurred,  both 
plaintiff  and  defendant,  in  common  with  the  public  generally,  had 
an  equal  right  to  the  safe  and  reasonable  use  of  the  highway  where 
the  accident  occurred,  with  this  difference,  that  the  defendant,  be- 
ing confined  by  the  nature  of  its  occupancy  to  these  tracks,  had 
the  preference  and  superior  right  to  the  reasonable  use  of  such 
tracks  at  the  time  and  place  of  the  accident,  and  consequently  it 
was  plaintiff's  duty  to  avoid  being  on  the  track,  or  so  close  to  it 
as  to  be  in  danger  from  the  moving  car.*^ 

You  are  instructed  that  it  is  conceded  that  street,  where 

the  accident  occurred,  is  a  public  highway.  That  being  true,  the 
plaintiff  had  as  much  right  to  be  upon  and  travel  over  the  same, 
and  every  portion  thereof,  as  the  street  car  company.  Their  rights 
were  equal  and  mutual  in  that  respect,  with  this  qualification,  how- 
ever, that  when  both  desired  to  pass  a  given  point  at  the  same 
time  it  is  the  traveler's  duty  to  yield  the  right  of  way  to  the  street 
car,  as,  in  the  very  nature  of  the  case,  it  is  unable  to  pass  over 
other  portions  of  the  highway, — as,  in  the  nature  of  the  case,  he  is 
able  to  pass  over  other  portions  of  the  highway  and  the  street  car 
is    not.      With    this    exception    and    qualification,    their    rights    are 

4  3  Armstead  v.   Mendenhall,  85  N.  ^^  Hall  v.  Washington  Water  Pow- 

W.  929,  8.3  Minn.  136.  •  er  Co.,  89  P.  553,  46  Wash.  207. 

4  4  Oklahoma  City  Ry.  Co.  v.  Cole, 
149  P.  861,  46  Okl.  753. 
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equal ;  and  in  this  connection  it  is  proper  to  say  that  plaintiff  was 
not  bound  to  pass  around  the  truck  or  wagon  in  front  of  him  on 
the  left  rather  than  the  right,  over  the  street  car  track,  provided  a 
man  of  ordinary  prudence,  under  the  circumstances,  as  appeared 
to  the  plaintiff  at  the  time,  might  have  pursued  the  course  he  did. 
It  is  to  be  remembered,  also,  that  they  were  both  under  obligations 
to  exercise  those  rights  wath  reasonable  care,  so  as  to  prevent  ac- 
cidents to  themselves  and  the  public  generally.*^ 

§  4828.     Duty  to  keep  lookout,  to  sound  signals,  and  to  keep  car 

under  control 
§  4828(1).    Alabama 

You  are  instructed  that  it  is  the  duty  of  those  in  charge  of  the 
car  to  keep  a  diligent  lookout  ahead,  and  to  promptly  and  dili- 
gently use  due  care  to  prevent  a  collision  between  the  car  and  a 
vehicle  on  the  street  when  danger  of  such  collision  appears.  A 
driver  of  a  horse  attached  to  a  buggy  is  not  necessarily  guilty  of 
any  negligence  at  all  in  driving  on,  or  not  preventing  his  horse  from 
shying  on,  a  street  car  track  on  grade  with  and  part  of  a  public 
street^*' 

You  are  instructed  that  it  is  the  dut}^  of  operators  of  street  cars 

running  on  the  public  streets  of  to  always  keep  their  cars 

in  reasonable  control,  and  keep  a  diligent  lookout  for  persons  who 
may  go  or  be  on  the  tracks  in  the  streets,  and  upon  seeing  any  per- 
son on  the  street  in  danger  of  being  run  upon  by  the  car  to  use  due 
diligence  to  avoid  injuring  him.** 

§  4828(2).     Delaware 

You  are  instructed  that  the  servants  in  charge  of  a  car  should 
have  it  under  reasonable  control  and  be  on  the  lookout  for  trav- 
elers upon  the  highway,  that  they,  being  in  the  exercise  of  due  care, 
may  not  be  injured.'*'* 

§  4828(3).    Illinois 

The  jury  are  instructed  that  it  is  lawful  for  individuals  to  walk 
and  pass  and  repass  upon  public  streets  and  highways,  and  in  do- 
ing so  to  cross  and  recross  street  car  tracks,  exercising  ordinary 
care  in  doing  so,  and  that  it  is  the  duty  of  the  servants  of  the  street 
car  company,  operating  cars  upon  public  streets,  to  be  on  the  look- 
out and  take  reasonable  measures  to  avoid  injuries  to  persons  on 
the  street."'" 

40Traver  v.   Spokane  St.   Ry.   Co.,  or  Co.  v.  Clarke,  41  So.  829,  148  Ala. 

Co  I'.  2H4,  25  Wash.  22.3.  iilli. 

<7  IJirmlnt'liaiii   Uy.,   Light  &  Tow-  ■'»  INIcCowaii    v.    Wilniinston    &    V. 

er   Co.    V.    DraiiiHMi,   07    So.   380,    IIK)  Traction  Co.,  1)2  a.  101."),  r>  r.oyco,  2Sl. 

Alu.  170.  ^'"  Nulsoii  V.  Cliicago,  etc.,  Ky.  Co., 

*«  birmiiiKiiaui    Ky.,    I.igliL  .S:   i'ow-  J0:J  111.  Apit.  US. 
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§  4828(4).     Iowa 

You  are  instructed  that  it  was  the  duty  of  defendant's  employes 
in  charge  of  said  car  to  exercise  ordinary  care  to  determine  wheth- 
er or  not  plaintiff's  auto  truck  was  in  a  place  of  danger,  and  to 
avoid  injury  thereto.  If  said  employes,  or  either  of  them,  knew,  or 
in  the  exercise  of  ordinary  care  should  have  known,  that  plaintiff's 
auto  truck  was  in  a  place  of  danger  in  time  to  stop  said  car  and 
avoid  the  injury  to  said  auto  truck,  and  failed  to  so  stop  the  car, 
you  would  be  justified  in  finding  the  defendant  guilty  of  negli- 
gence.^^ 

§  4828(5).    Kentucky 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant,  in 
the  operation  of  its  car  on  the  public  highway,  to  have  its  car  un- 
der reasonable  control,  to  keep  a  lookout  for  the  presence  of  per- 
sons upon  or  in  proximity  to  its  tracks,  for  the  purpose  of  avoiding 
coming  in  contact  with  them,  and  to  give  reasonable  and  timely 
warning  by  the  ringing  of  the  gong  of  the  approach  of  the  car  to 
persons  upon  or  in  close  proximity  to  its  tracks,  and  to  exercise 
ordinary  care  to  avoid  striking  persons  upon  and  using  the  street. 
If  the  jury  shall  believe  from  the  evidence  that,  at  the  time  and 
place  of  the  accident  to  the  plaintiff  mentioned  and  described  in 
the  evidence,  the  defendant  failed  to  have  its  car  vuider  reasonable 
control,  or  failed  to  keep  a  lookout  for  the  presence  of  persons  upon 
or  in  proximity  to  its  tracks,  or  to  give  a  signal  of  the  approach 
of  the  car,  or  failed  to  exercise  ordinary  care  to  avoid  coming  in 
contact  with  the  plaintiff,  and  that  by  reason  thereof  the  defend- 
ant's car  struck  the  truck,  or  the  casting  thereon,  being  drawn  by 
the  plaintiff,  and  that  by  reason  thereof  the  tongue,  or  handle  of 
the  truck  was  caused  to  strike  the  plaintiff  in  the  back,  and  he  was 
thereby  injured,  and  if  the  jury  shall  further  believe  from  the  evi- 
dence that  by  reason  of  the  injury  so  received,  if  any,  the  muscles 
and  ligaments  of  plaintift''s  back  were  so  impaired  or  degenerated 
that  thereafter,  while  preparing  to  lift  a  weight,  such  impairment 
or  degeneration  of  the  muscles  caused  a  partial  displacement  or 
dislocation  of  the  vertebra,  and  that  by  reason  thereof  his  death 
resulted,  the  jury  will  find  a  verdict  for  the  plaintiff,  unless  the  jury 
shall  further  believe  from  the  evidence,  as  in  the  second  instruc- 
tion, in  which  latter  event  the  jury  will  find  a  verdict  for  the  de- 
fendant. Unless  the  jury  shall  believe  as  in  this,  the  first  instruc- 
tion, the  jury  will  find  a  verdict  for  the  defendant.^^ 

The  court  instructs  you  that  it  was  the  duty  of  defendant's  mo- 

51  Davidson  Bros.  Co.  v.  Des  Moiues  ^2  South  Covington  &  C.  St.  Ry.  Co. 

City  Ry.  Co.,  153  N.  W.  79,  170  Iowa,       v.  Miller's  Adm'x,  197  S.  W.  408,  176 
467,  Ann.  Cas.  1917C,  1226.  Ky.  701. 
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torman  in  charge  of  its  street  car  at  the  time  and  place  complained 
of  by  plaintiff  to  keep  a  lookout  ahead,  to  operate  said  car  at  a  rea- 
sonable rate  of  speed,  and  to  have  same  under  reasonable  control, 
and  to  give  notice  to  others  using  the  street  of  the  approach  of 
said  car  by  sounding  the  gong,  and  to  exercise  ordinary  care  gen- 
erally to  avoid  injuring  other  persons  using  the  street,  and  if  you 
shall  believe  from  the  evidence  in  this  case  that  defendant's  motor- 
man  in  charge  of  said  car  failed  to  do  either  of  these  things,  and 
by  reason  of  such  failure,  and  as  the  direct  and  proximate  result 

of  such  failure,  said  car  was  run  over  deceased, ,  and  he  was 

thereby  killed,  then  defendant  is  chargeable  with  negligence,  and 
the  law  is  for  the  plaintiff  and  you  will  so  find.  But,  unless  you 
shall  so  believe  from  the  evidence,  then  the  law  is  for  the  defend- 
ant, and  you  will  so  find.®^ 

You  are  instructed  that,  if  you  shall  believe  from  the  evidence 
that  the  agent  of  the  defendant  in  charge  of  its  car  exercised  the 
duties  that  I  have  spoken  to  you  of  as  being  incumbent  upon  the 
agents  in  charge  of  the  car,  then  the  law  is  for  the  defendant,  not- 
withstanding the  fact  that  the  plaintiff  may  have  received  the  in- 
juries of  which  he  complains.^* 

You  are  instructed  that  it  was  the  duty  of  the  defendant's  agents, 

in  charge  of  the  car  as  it  went  south  on street  at  the  time 

mentioned  in  the  petition  to  have  the  car  under  reasonable  control, 
to  keep  a  lookout  ahead  to  avoid  injury  to  people  or  collision  with 
vehicles  that  were  upon  the  street,  to  give  notice  of  the  presence 
of  the  car  by  the  ordinary  signals,  and  to  exercise  ordinary  care 
to  prevent  injury  to  people  or  vehicles  who  were  on  the  street; 
and  if  you  shall  believe  from  the  evidence  that  the  motorman  in 
charge  of  the  car  failed  to  exercise  any  one  of  these  duties,  and 
that  by  reason  of  that  failure  the  plaintiff  sustained  the  injuries  of 
which  he  complains,  then  the  law  is  for  the  plaintiff,  and  you 
should  so  find,  unless  you  shall  believe  from  the  evidence  that  the 
plaintiff  was  negligent,  and  that  by  reason  of  his  negligence  he 
helped  to  cause  or  bring  about  the  injury  of  which  he  complains, 
and  when,  but  for  which  negligence  upon  his  part,  if  any  there  was, 
he  would  not  have  been  injured.'*'' 

§  4828(6).     Michigan 

The  court  instructs  the  jury  that  people  who  are  traveling  upon 
the  streets  of  this  city  have  a  right  to  rely  to  some  extent  upon  the 
watchfulness  and  prudence  of  the  motorman  in  charge  of  the  cars, 

63  llymursh's    Adm'r    v.     I'adiicah       105  S.   W.  983,  127  Ky.  531,  32  Ky. 
Traction   Co.,   150   S.   W.   U,   jr.o   Ky.       Law  Kcp.  420. 
100.  r,5  Louisville  Ky.  Co.  v.  Ilulclicraft, 

6  4  Loubvillc  Ky.  Cu.  v.  lliilchcrai't,       .105  S.  W.   !>s;!,  127  Ky.  531,  32  Ky. 

Law  l{oi>.  120. 
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and  upon  his  ability  to  stop  his  car  within  a  reasonable  distance, 
and  it  would  be  the  duty  of  the  motorman  in  this  case,  who  repre- 
sented the  defendant,  and  who  was  in  charge  of  the  car,  to  be  cau- 
tious and  vigilant,  and  not  to  run  his  car  at  an  unlawful  or  dan- 
g-erous  rate  of  speed,  and  to  keep  a  sharp  lookout,  and  to  give  rea- 
sonable and  timely  warning  of  the  approach  of  his  car  to  travelers 
upon  the  street,  or  who  were  about  to  cross  the  tracks  ahead  of  his 
car,  and  to  check  and  stop  his  car  when  it  seemed  necessary  to  do 
so.^ 

§  4828(7).    Missouri 

The  court  instructs  the  jury  that,  if  you  believe  and  find  from 

the  evidence  that  on  or  about  the day  of ,  U.  avenue 

in  the  city  of ■  at  its  intersection  with  V.  avenue  was  a  public 

crossing  and  a  place  much  used  for  travel  by  automobiles  and  other 
vehicles,  and  that  on  said  date  one  of  defendant's  street  cars  going 
north  on  U.  avenue  collided  with  an  automobile  in  which  plaintiff 
was  riding  while  said  automobile  was  being  driven  across  the  dou- 
ble tracks  of  defendant  on  U.  avenue  to  enter  V.  avenue  going  east, 
and  that  plaintiff  was  injured  in  said  collision,  and  if  the  jury  fur- 
ther believe  and  find  from  the  evidence  that  while  the  machine  in 
which  plaintiff  was  riding  was  approaching  the  said  crossing  at  U. 
and  V.  avenues,  and  before  said  machine  had  reached  a  place  of 
danger  at  said  crossing,  if  you  so  find,  the  defendant's  said  street 
car  in  charge  of  its  motorman  was  also  approaching  said  crossing 
going  north,  and  if  you  further  believe  and  find  from  the  evidence 
that  the  said  motorman  at  the  said  time  in  so  approaching  said 
corner  failed  to  ring  any  warning  gong  or  bell  and  failed  to  exer- 
cise ordinary  care  to  have  his  said  car  under  control  so  that  the 
same  could  be  stopped  on  the  first  appearance  of  danger  to  vehicles 
passing  over  said  crossing,  and  that  such  failure  so  to  do  under  the 
circumstances,  if  you  so  find,  was  negligence,  and  that  such  neg- 
ligence, if  any,  was  the  direct  cause  of  the  said  collision  and  injury, 
if  any,  to  plaintiff,  then  your  verdict  must  be  for  the  plaintiff,  pro- 
vided you  believe  and  find  from  the  evidence  that  before  and  at 
the  time  of  said  collision  plaintiff  was  in  the  exercise  of  ordinary 
care  and  caution  for  her  own  safety.^' 

You  are  instructed  that  if  you  find  from  the  evidence  in  this  case 

that  on  the  day  of  ,  the  defendant  was  using  and 

operating  the  railway  and  car  mentioned  in  the  evidence  for  the 
purpose  of  transporting  persons  for  hire  from  one  point  to  another 

in  the  city  of as  a  street  railway  company ;    and  if  you  find 

from  the  evidence  that  • street  and street  at  the  places 

5  6WestoYer   v.   Grand  Rapids   Ey.  sTThreadgill  v.  United  Rvs.  Co.  of 

Co.,  147  N.  W.  630,  ISO  Mich.  373.  St.  Louis,  214  S.  W.  161,  279  Mo.  466. 
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mentioned  in  the  evidence  were  open  public  streets  within  the  city 

of at  said  time ;   and  if  you  find  from  the  evidence  that  on 

said  day  the  plaintiff  was  in  the  service  of  the  city  of  as 

engineer  of  the  steam  roller  mentioned  in  the  evidence,  and  if  you 
find  from  the  evidence  that  the  plaintiff"  on  said  day  was  operating 

said  steam   roller  going  across  street  on  •  street  at 

the  crossing  of  said  streets,  and  whilst  doing  so  defendant's  east- 
bound  car,  mentioned  in  the  evidence,  collided  with  said  steam 
roller  and  injured  the  plaintiff  on  his  shoulder,  leg,  head,  and  face 
as  mentioned  in  the  evidence ;  and  if  you  find  from  the  evidence 
that  defendant's  motorman  in  charge  of  said  car  failed  to  keep  a 
vigilant  watch  for  vehicles  on  said  track,  or  failed  to  exercise  ordi- 
nary care  to  control  or  stop  said  car  and  avoid  causing  said  car 
to  collide  with  said  steam  roller,  and  that  thereby  said  car  was 
caused  to  collide  with  said  steam  roller  and  injure  the  plaintiff  as 
mentioned  in  the  evidence ;  and  if  you  find  from  the  evidence  that 
the  plaintiff  was  exercising  ordinary  care  to  look  and  listen  for 
said  car  and  avoid  injury  therefrom — then  plaintiff  is  entitled  to 
recover,  and  the  verdict  should  be  for  the  plaintiff.^* 

The  court  instructs  the  jury  that  if  you  find  and  believe,  from 

the  evidence,  that street  and were,  on  open, 

public  streets  in  the  city  of  ,  and  that  at  said  time  the  de- 
fendant owned  and  operated  an  electric  railway  running  north  and 

south   along  ,  for  the  purpose  of  transporting  persons  for 

hire  from  one  point  to  another  in  said  city,  and  was  using  the 
tracks,  and  owned  and  operated  the  railway  car  mentioned  in  the 
evidence,  and  that  on  said  day  was  the  husband  of  plain- 
tiff ;  and  if  you  further  find,  from  the  evidence,  that  plaintiff's  hus- 
band was  at  said  date  crossing at  the  intersection  of 

street,  and  that  while  he  was  so  crossing  he  was  knocked  down, 
run  upon,  and  dragged  by  the  car  mentioned  in  the  evidence,  and 
injured  to  sucii  an  extent  as  to  cause  his  death;  and  if  you  further 
find  and  believe,  from  the  evidence,  that  said  exercised  or- 
dinary care  and  prudence  in  stopping,  looking,  and  listening  for 
the  approach  of  said  car,  before  walking  on  and  crossing  said  track, 
and  that  defendant's  agents,  servants,  and  employes  in  charge  of 
and  operating  said  car,  either  saw,  or  by  the  exercise  of  ordinary 

care  on  their  part  could  have  seen,  said  moving  towards 

and  across  said  tracks,  and  that  after  seeing  said  ,  or  after, 

by  the  exercise  of  ordinary  care,  they  might  have  seen  said 
,  they  could  have  stopped  said  car  in  time  to  have  avoided  said 

•'•X  Slczak  V.  St.  Louis  Transit  Co.,       tion  with  nn  iiisti\i(lion  on  ordinary 
m    S.    VV.    KWr.,    I  rJ   .Mo.    App.    C!):;.       care,  properly  deliniiiy  that  term, 
Tlii.s  in.^Lructiou  i.s  proiier,  iu  coiinec- 
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injury,  and  neglected  so  to  do — then  your  verdict  should  be  for 
plaintiff.^^ 

§  4828(8).     Oklahoma 

You  are  instructed  that  it  is  the  duty  of  a  motorman  in  charge 
of  a  car,  when  approaching  a  street  crossing,  to  keep  watch  and 
see  whether  or  not  people  on  the  street  ahead  of  him  are  in  danger, 
or  in  difficulty,  such  as  might  throw  them  in  contact  with  the  car 
he  is  running,  and,  if  so,  to  endeavor  to  get  his  car  under  such  con- 
trol as  would  enable  him  to  avoid  causing  injury  to  such  people, 
and  to  not  take  hazardous  chances  of  people  getting  out  of  the 
way,  and  to  exercise  reasonable  care  to  avoid  the  accident.*"* 
§  4828(9).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  motorman  in  charge  of  the  defendant's  car  at  the 
time  of  the  accident  failed  to  keep  a  vigilant  lookout  as  he  was  ap- 
proaching the  point  where  the  accident  occurred,  or  failed  to  keep 
his  car  under  proper  control  at  such  time  and  place  as  alleged  in 
the  declaration,  and  if  the  jury  shall  further  believe  from  all  the 
evidence  that  the  injury  to  the  plaintifif  was  caused  by  the  default 
of  the  said  motorman  in  the  matter  of  keeping  a  vigilant  lookout, 
or  in  failing  to  keep  his  car  under  proper  control,  then,  in  either 
event,  the  defendant  company  was  guilty  of  negligence,  and  the 
jury  must  find  for  the  plaintifif,  and  assess  such  damages,  not  ex- 
ceeding $ ,  in  his  favor,  as  they  believe  he  has  sustained  by 

reason  of  such  negligence.''^ 

§  4829.     Same — Time  and  place  of  sounding  signals 
§  4829(1).    California 

You  are  instructed  that  it  is  not  the  duty  of  a  motorman  to  ring 
his  bell  or  gong,  except  to  give  the  usual  signal  for  starting,  and 
except  when  his  car  is  about  to  cross  an  intersecting  street.  There 
was  therefore  no   duty   imposed  upon   the  motorman  to   ring  his 

bell  or  gong  between  avenue  and  street,  and  if  he 

failed  to  do  so  such  failure  did  not  of  itself  constitute  negligence.*"' 
§  4829(2).     Missouri 

The  court  further  instructs  you  that  if  you  believe  from  the  evi- 
dence that  as  the  train  was  approaching street  the  gripman 

rang  the  bell,   and  it  could  be  heard  at  the  northeast  corner  of 
and streets,  then  the  court  instructs  you  that  he  per- 

59  Eckhard  v.  St.  Louis  Transit  Co.,  Young,  62  S.  E.  961,  108  Va.  783,  15 
89  S.  W.  602,  190  Mo.  593.  Ann.  Cas.  946. 

6  0  Oklahoma  City  Ry.  Co.  v.  Cole,  62  Spear  v.  United  Railroads  of  San 

149  P.  861,  46  Okl.  753.  Francisco,  117  P.  956,  16   Cal.  App. 

61  Roanoke  Ry.   &  Electric  Co.   v.       637.     This  instruction  lays  down  the 

rule  under  an  ordinance. 
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formed  his  whole  duty  under  the  allegations  of  negligence  in  that 
regard,  and  under  the  law,  and  he  was  not  required  to  be  ringing 
it  as  he  was  crossing street  and  approaching  the  east  cross- 
ing, and  you  must  find,  as  to  that  allegation  of  negligence  concerning 
the  not  ringing  of  the  bell,  in  favor  of  the  defendant.^^ 

§  4830.     Starting  car  while  vehicle  on  track  immediately  in  front 

The  jury  are  instructed  that  the  rule  of  law  is  that  the  plaintiff 
must  show,  not  only  that  the  defendant  was  negligent,  but  that 
he  himself  was  free  from  negligence.  If  you  believe  the  plaintiff's 
statement,  in  my  judgment  he  has  so  shown;  and  if  you  believe 
the  plaintiff,  that  at  the  time  he  started  to  turn  his  horse's  head 
to  cross  the  track,  the  defendant's  car  was  at  a  dead  standstill 
at  street,  and  that,  while  said  car  was  so  standing,  plain- 
tiff's horse  was  crossing  the  track,  he  was  doing  what  he  had  a 
right  to  do ;  if  the  gripman  of  the  defendant's  car  saw  him,  and 
attempted  to  get  through  while  the  plaintiff  was  in  the  position 
stated,  the  gripman  had  no  right  to  do  so.  The  plaintiff  has  at- 
tempted to  show  that  this  car  was  stopped  at  the  crosswalk  when 
he  started  to  get  across  the  track,  and  if  this  is  so,  and  he  was 
doing  that  which  he  had  a  right  to  do,  the  defendant  had  no  right 
to  proceed  and  collide  with  the  plaintiff;  the  gripman  should  have 
waited  until  the  plaintiff's  horse  and  rockaway  got  out  of  the  way 
before  proceeding  on  his  journey  with  the  car.®* 

§  4831.     Rate  of  speed 
§  4831(1).    Indiana 

The  court  instructs  the  jury  that  in  this  case  it  is  not  contended 
that  there  was  any  ordinance  limiting  the  speed  of  the  street  cars 

at  the  place  of  the  accident  in  the  city  of  ,  so  I  instruct  you 

that,  where  the  speed  at  which  a  car  was  running  is  in  controversy, 
it  becomes  a  question  for  you  to  determine  under  all  the  evidence 
whether  such  speed  upon  the  occasion  under  consideration  was 
such  as  to  be  dangerous  to  persons  and  vehicles,  having  regard 
to  the  location,  situation,  and  all  the  surrounding  circumstances 
at  the  time  of  the  particular  occurrence  under  consideration.®^ 

§  4831  (2).     Missouri 

The  jury  arc  instructed  that,  if  they  believe  and  find  from  the 
evidence  that  the  agents,  servants,  and  employes^  in  charge  of  the 
electric  car  in  question  were  carelessly  and  negligently  running 
the  same  at  an  excessive  and  dangerous  rate  of  speed,  and  that  on 

03  ii(i;,'Mn  ct  nl.  V.  Cilizcns'  Ky.  Co.,  "i"'  Jii(]iiiii!i|i()lis  &  Cincinnati  Trac- 

')1  S.  W.  47."],  ino  Mo.  :!().  lion   Co.   v.   JSciiour   (App.)   122  N.   E. 

«'  ltif),'clman  v.  'I'liird   Av(!.   11.  Co.,  772. 
i)  Mi.sc.  l{<p.  51,  2'J  M.  Y.  S.  2;JU. 
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account  thereof  the  said  car  ran  upon,  against,  and  over  the  body 

of  ,  the  child  of  the  plaintiffs,  inflicting  injuries  upon  him 

which  caused  his  death,  then  your  verdict  must  be  for  the  plain- 
tiffs, unless  you  further  find  from  the  evidence  that  the  deceased, 

,  was  himself  guilty  of  contributory  negligence,  or  that  the 

plaintiffs  were  guilty  of  contributory  negligence  as  defined  by  the 
other  instructions,   etc.*"** 

With  respect  to  the  alleged  negligence  of  defendant  in  operat- 
ing its  car  at  a  high  and  excessive  rate  of  speed,  you  are  instructed 

that,  under  the  ordinances  of  the  city  of ,  defendant  had  the 

right  to  operate  its  car  at  the  place  mentioned  in  the  testimony  at 
a  rate  of  speed  not  exceeding miles  per  hour.  Before,  there- 
fore, you  can  find  against  the  defendant  on  account  of  the  exces- 
sive speed,  you  must  find  either  that  defendant  operated  its  car 

in  excess  of  the  speed  of miles  an  hour,  or  at  such  a  speed 

which,  under  the  evidence  and  circumstances  given  in  the  testimo- 
ny, amounted  to  negligence,  and  unless  you  so  find,  and  also  fur- 
ther find  that  such  excessive  or  negligent  speed  was  the  cause  of  the 
death  of  plaintiffs'  son,  then  plaintiffs  are  not  entitled  to  recover 
on  account  of  such  speed.''''' 

You  are  instructed  that,  if  you  find  and  believe  from  the  evidence 

that street  and were,  on  ,  open,  public  streets 

within  the  city  of ;   and  if  you  further  find  and  believe  from 

the  evidence  that,  at  said  time,  the  defendant  operated  an  elec- 
tric  railway  along  and   upon  — ■ ,   was   using   the   tracks,   and 

owned  and  operated  the  railway  car  mentioned  in  the  evidence,  for 
the  purpose   of  transporting  persons  for  hire  from   one  point  to 

another  in  said  city,  and  that  on  said  day was  the  husband 

of  plaintiff,  that  plaintiff's  said  husband  was  at  said  date  crossing 

from  the  west  to  the  east  side  of  at  its  intersection  with 

street,  and  that  while  he  was  so  crossing,  defendant's  south- 
bound car  run  upon  said  crossing  and  street  at  a  violent,  excessive, 
and  negligent  speed,  knocking  down,  running  upon,  and  dragging 

the  said and  injuring  him  to  such  an  extent  as  to  cause  his 

death ;  and  if  you  further  find  and  believe  from  the  evidence  that 
defendant's  agents,  servants,  and  employes  in  charge  of  and  oper- 
ating said  car  either  saw,  or  by  keeping  a  vigilant  watch  for  per- 
sons moving  toward  the  track  upon  which  said  car  was  being  pro- 
pelled could  have  seen,  said moving  toward  and  across  said 

track,  and  in  danger  of  injury,  and  that  after  seeing  said  

moving  towards  and  upon  said  track,  or,  after  they  could  have 
so  seen  him,  by  keeping  a  vigilant  watch  as  aforementioned,  defendant's 

66  Nipper   v.   Metropolitan    St.    Ry.  6  7  Masterson   v.  .St.   Louis   Transit. 

Co.,  129  S.  W.  439,  14.5  jNIo.  App.  224.       Co.,  103  S.  W.  48,  204  Mo.  507. 
Inst.to  Juries— 318 
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ag-ents,  servants,  and  employes,  or  either  of  them,  could,  by  stop- 
ping said  car  within  the  shortest  time  and  space  possible  under 
the  circumstances,  have  averted  said  injury,  and  neglected  so  to  do ; 
and  if  you  further  find  and  believe,  from  the  evidence,  that  said 

exercised  ordinary  care  and  prudence  in  walking  towards 

and  across  said  track — then  your  verdict  should  be  for  the  plain- 
tiff.*'* 

§  4831(3).    Virginia 

The  court  instructs  the  jury  that  the  defendant  company  has 
only  the  right  to  use  the  streets  of in  common  with  plain- 
tiff and  other  citizens,  and  that  it  has  not  a  superior  right,  and 
that  plaintiff'  had  the  right  to  presume  that  the  defendant  would 
approach  street  crossings  at  populous  sections  with  its  cars  under 
proper  control  and  at  a  reasonable  rate  of  speed  to  avoid  collisions 
with  ordinarily  prudent  travelers,  and  if  you  believe  from  the  evi- 
dence that  the  plaintiff,  exercising  ordinary  care,  met  with  acci- 
dent herein  complained  of,  and  that  was  the  proximate  result  of 
said  car  running  at  an  excessive  rate  of  speed  or  not  being  under 
proper  control,  you  must  find  for  the  plaintiff.**'* 

The  court  instructs  the  jury  that  reasonable  rate  of  spe^d  of 
street  cars  will  differ  at  different  places,  and  that  which  may  be 
a  reasonable  rate  of  speed  at  one  place  may  be  excessive  speed  at 
another,  that  while  a  rate  of  speed  in  excess  of  the  city  ordinance 
is  an  excessive  rate  a  lesser  rate  of  speed,  if  inconsistent  with  the 
customary  use  of  the  street  by  the  public  with  safety,  is  also  ex- 
cessive, and  may  be  considered  by  you  in  determining  the  evi- 
dence.'** 

§  4832.     Duty  to  carry  light 

The  court  instructs  the  jury  that  it  is  the  duty  of  an  interurban 
car,  while  using  the  streets  of  a  city,  after  dark,  to  carry  such  a 
light  as  would  enable  it,  when  overtaking  a  vehicle,  also  using  the 
same  street,  and  going  in  the  same  direction,  by  the  use  of  ordi- 
nary and  reasonable  care,  to  see  such  a  vehicle  and  to  prevent  com- 
ing into  collision  with  such  vehicle,  provided  the  driver  of  such 
vehicle  is  using  ordinary  and  reasonable  care,  to  avoid  such  col- 
lision.'^ 

0"  Eckhard  v.  St.  T>ouis  Transit  Co.,  7o  Roanoke  Ry.   &   Electric   Co.   v. 

SO  S.  W.  a)2,  100  Mo.  ->m.  Youw^,  012  S.  E.  961,  lOS  Va.  7S;},  15 

«!>  Roanoke   Hy.    A:    Electric   Co.    v.       Ann.  Cas.  046. 
YomiK,  6li  S.  E.  IK51,  108  Vu.  783,  15  ^i  liulianapolis  &  Cincinnati  Trac- 

.\Dn.  Cas.  940.  tion  Co.  v.  Seuour  (Ind.  App.)  122  N. 
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§  4833.     Duty  to  stop  car 
§  4833(1).     Delaware 

You  are  instructed  fhat  while  the  motorman  shovild  at  all  times 
exercise  proper  and  reasonable  care  in  the  operation  of  his  car, 
have  it  under  proper  control  and  slow  up  or  stop  whenever  neces- 
sary, in  order  to  avoid  accident,  he  has  a  right  to  presume  that  a 
person  on  the  track  will  act  as  a  reasonably  prudent  person  would 
act  to  avoid  being  injured.  The  mere  fact  that  the  car  was  not 
stopped  is  not  in  itself  negligence.  It  is  necessary  that  the  condi- 
tions and  circumstances  should  have  been  such  at  the  time  as  to 
induce  or  cause  a  reasonably  careful  and  prudent  man  to  stop  the 
car,  if  by  the  exercise  of  due  care  it  could  be  stopped  while  de- 
scending such  a  downward  grade  as  existed  at  the  place  of  the  al- 
leged collision.'*'* 

§  4833(2).    Florida 

You  are  instructed  that  a  railroad  company  having  the  right  to 
operate  its  cars  upon  its  tracks,  its  cars  cannot,  from  the  nature  of 
things,  deviate  therefrom  as  persons  can,  and  hence,  it  is  the  duty 
of  a  person  driving  a  vehicle,  in  approaching  the  track  or  driving 
along  by  the  side  of  the  track,  to  use  ordinary  and  reasonable  care 
to  ascertain  the  approach  of  cars  and  avoid  injury  therefrom.  The 
employes  of  the  company  in  control  of  a  car  have  the  right  to 
presume  that  a  person  driving  a  vehicle  will  exercise  such  care,  and 
are  not  required  to  stop  the  car  until  it  becomes  evident  to  a  per- 
son of  ordinary  and  reasonable  care  and  prudence  that  the  person 
driving  the  vehicle  has  failed  in  his  duty  and  has  placed  or  is  about 
to  place  himself  in  a  perilous  situation.'^ 

§  4833(3).     Kentucky 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
motorman  in  charge  of  the  street  car  knew,  or  by  the  exercise  of 
ordinary  care  could  have  known,  that  plaintiff's  machine  was  ap- 
proaching the  intersection  for  the  purpose  of  crossing  over  at  the 
same  time  as  the  street  car,  then  it  was  the  duty  of  the  motorman 
to  use  ordinary  care  to  stop  or  slow  down  his  car  so  as  to  give 
plaintiff's  machine  the  right  of  way,  and  if  you  believe  from  the 
evidence  that  the  motorman  failed  to  use  such  care  and  thereby 
caused  the  collision,  you  will  find  for  plaintiiif.'* 

§  4833(4).    Missouri 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  on  or  about ,  the  plaintiff  was  riding  upon 

72  Tobias  v.  People's  Ry.  Co.,  SO  A.  74  Louisville  Ry.  Co.  v.  Birdwell, 
358,  3  Boyce,  59.                                            224  S.  W.  1065,  189  ^vy.  424. 

73  Jacksonville  Electric  Co.  v.  Hel- 
lenthal,  47  So.  812,  56  Fla.  443. 
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the  motortruck  described  in  the  evidence ;  that  at  said  time  said 
motortruck  was  on  the  south  or  east-bound  track  of  defendant 

near  the  intersection  of  boulevard  and  avenue,  in 

;  that  said  plaintiff  and  said  truck  while  on  said  track  be- 
came in  a  position  of  peril  and  danger,  said  peril  arising  from 
danger  of  being  struck  by  the  street  car  of  defendant  mentioned  in 
evidence;  that  said  street  car  was  proceeding  in  an  eastwardly 
direction  toward  said  truck,  and  that  the  motorman  in  charge  of 
said  street  car  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen,  that  said  motortruck  and  plaintiff  were  in  such  peril  and 
danger,  if  5^ou  so  find,  of  being  struck  by  said  street  car,  in  time, 
by  the  exercise  of  ordinary  care  in  the  use  of  the  means  at  his 
command  to  have  avoided  injury  to  plaintiff,  either  by  stopping 
said  street  car  or  slackening  its  speed,  and  that  said  motorman 
negligently  and  carelessly  failed  to  do  so,  and  that  as  a  direct  re- 
sult of  said  negligence,  if  any,  said  street  car  ran  into  and  struck 
said  motortruck,  and  that  plaintiff  was  thereby  injured — then  your 
verdict  must  be  for  plaintiff.'^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 

evidence  that,  on  ■■ — , was  a  child  about  three  years  of 

age,  and  that  the  said wandered  or  went  upon street 

in ,  and  upon  that  part  thereof  east  of street  and  be- 
tween the  curb  on  the  south  line  of street  and  the  car  tracks 

of  the  defendant;  and  if  you  further  believe  and  find  from  the  evi- 
dence that  at  said  time  and  place  the  street  car  in  question  was 
approaching  a  point  opposite  the  place  where  said  child  was  in  said 
street;  and  if  the  jury  further  believe  and  find  from  the  evidence 
that  said  child  approached  said  car  and  came  in  contact  therewith, 
and  his  feet  and  legs  were  run  over  by  the  wheels  of  the  hind  truck 
thereof  and  crushed  and  injured,  so  that  it  was  necessary  to  am- 
putate his  feet,  if  you  believe  and  find  from  the  evidence  that  it  was 
necessary  to  amputate  them;  and  if  the  jury  further  believe  and 
find  from  the  evidence  that  the  motorman  operating  said  car  saw, 

or  by  the  exercise  of  ordinary  care  could  have  seen,  the  said 

in  said  street  and  approaching  said  car  and  in  or  approaching  a 
place  of  imminent  peril,  if  you  believe  and  find  from  the  evidence 
he  was  in  said  street  and  was  approaching  said  car  and  approach- 
ing a  place  of  imminent  peril,  in  time,  by  the  exercise  of  ordinary 
care  and  with  reasonable  safety  to  the  passengers  on  the  said  car, 
to  have  stopped  said  car  and  to  have  prevented  the  injuries  to  said 

;   and  if  you  further  believe  and  find  from  the  evidence  that 

said  motorman  could  reasonably  have  anticipated  that  said  child 
would   l)e  likely  to  a])])roach   and   come   in   contact  with   said  car 

7  6  I'owt-U  V.  Kansas  City  Kys.  Co.,   L'liG  S.  W.  910. 
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and  be  injured  thereby;  and  if  you  further  believe  and  find  from 
the~evidence  that  said  motorman  did  not  stop  said  car,  after  he 
saw,  or  by  the  exercise  of  ordinary  care  could  have  seen,  said  child 
in  said  street  and  approaching  said  car,  if  you  believe  and  find 
from  the  evidence  he  was  in  said  street  and  was  approaching  said 
car,  and  that  said  motorman  saw,  or  by  the  exercise  of  ordinary 
care  could  have  seen,  him  there,  and  after  he  might  reasonably 
have  anticipated  that  said  child  would  approach  said  car  and  be  in- 
jured thereby,  if  you  find  that  he  should  reasonably  have  so  an- 
ticipated, but  continued  to  run  said  car  over  and  upon  said  tracks 

until  the  said was  injured,  as  aforesaid;   and  if  you  further 

believe  and  find  from  the  evidence  that  it  was  negligence  upon  the 
part  of  said  motorman  to  so  continue  to  run  said  car,  if  you  be- 
lieve and  find  from  the  evidence  he  did  so  continue  to  run  it,  and 

that  the  injuries  to  the  said  ,  if  any,  were  caused  by  said 

negligence  of  said  motorman,  if  any,  in  so  running  said  car — then 
your  verdict  should  be  for  the  plaintiff  and  against  the  defendant."® 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant's motorman,  in  charge  of  the  car  mentioned  in  evidence,  to  ex- 
ercise reasonable  care  to  keep  a  vigilant  watchout  ahead  for  per- 
sons and  vehicles  upon  or  approaching  the  track  upon  which  the 
car  in  question  was  running.     If  therefore  you  believe  from  the 

evidence  that  ; was,  at  the  time  and  place  in  question,  in  a 

position  of  imminent  peril  of  being  struck  by  the  car  mentioned  in 
evidence,  by  reason  of  the  fact  that  the  buggy  in  which  he  was 
seated  was  upon  or  approaching  the  track  upon  which  said  car  was 
running,  and  that  the  motorman  saw  him  in  such  position  of  dan- 
ger, if  any,  or  by  the  exercise  of  reasonable  care  would  have  so 
seen  him,  in  time  to  have  slackened  the  speed  of  said  car  or  to  have 
stopped  the  same,  by  the  exercise  of  reasonable  care,  and  thus  have 
avoided  striking  and  injuring  him,  but  negligently  and  carelessly 
failed  to  do  so;  and  if  you  further  believe  and  find  from  the  evi- 
dence that  by  reason  of  the  foregoing  careless  and  negligent  acts 
of  said  motorman,  if  you  find  them  to  have  been  careless  and  neg- 
ligent, the  buggy  in  which  plaintiff's  husband  was  riding  was 
struck,  and  plaintiff's  husband  was  thrown  out  of  the  same  and  un- 
der said  car  and  killed — then  your  verdict  must  be  for  the  plaintiff, 
even  though  you  believe  and  find  from  the  evidence  that  deceased 
negligently  placed  himself  in  dangerous  proximity  to  the  street  car 
mentioned  in  evidence. '^ 

With  respect  to  the  charge  of  negligence  that  the  defendant's 
motorman  failed  to  stop  its  car  after  plaintiffs'  son  was  in  a  posi- 

76  Turnbow   v.    Kansas   City    Rys.  77  Kinlen   v.   Metropolitan   St.   Ry. 

Co.,  211  S.  W.  41,  277  Mo.  644.  Co.,  115  S.  W.  523,  216  Mo.  145. 
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tion  of  peril,  you  are  instructed  that  this  principle  of  law  does  not 
apply,  unless  the  plaintiffs'  said  son  was  in  a  position  of  peril  a 
sufficient  length  of  time  to  have  enabled  those  in  charge  of  defend- 
ant's car  to  stop,  or  so  check  the  same  as  to  avoid  striking  and 
killing  plaintiffs'  said  son,  in  the  exercise  of  ordinary  care  on  their 
part,  and  with  the  means  and  instrumentalities  at  hand  for  so  stop- 
ping said  car.'* 

The  jurors  are  instructed  that  if  the  defendant  was  engaged  in 
the  business  of  transporting  passengers,  for  hire,  from  one  point 

to  another  within  the  city  of ,  on  or  about ,  then,  by 

ordinance  No.  ,  read  in  evidence,  it  became  the  duty  of  the 

gripman  in  charge  of  the  gripcar  to  keep  a  vigilant  watch  for  per- 
sons on  foot,  especially  for  children,  either  on  its  track  or  moving 
towards  it,  and,  on  the  first  appearance  of  danger  to  such  person 
or  child,  it  was  the  duty  of  the  gripman  to  stop  the  car  in  his 
charge  in  the  shortest  time  and  space  possible  under  the  circum- 
stances."® 

The  court  instructs  the  jury  that,  though  there  was  a  crowd  of 

people  at  the  northeast  corner  of  street,  the  gripman  was 

not  required,  under  the  allegations  of  the  petition  and  the  law,  to 
slow  down  his  train  to  one,  two,  or  three,  or  four,  or  five,  or  six 
miles  an  hour,  or  to  stop  it,  or  try  to  stop  it,  before  the  rush  of  the 
people  towards  the  track;  and  the  jury  must  not  impute  any  neg- 
ligence to  the  gripman  because  he  did  not  stop,  or  try  to  stop,  or 
was  not  running  very  slowly,  before  the  rush  of  the  crowd  oc- 
curred, or  the  first  appearance  of  danger.*® 

§  4833(5).     Texas 

You  are  instructed  that,  if  you  find  from  the  testimony  that  the 
deceased  was  run  over  and  killed  by  one  of  defendant's  cars  while 
on  one  of  defendant's  street  car  tracks,  and  you  further  find  that 
one  of  defendant's  employes  in  charge  of  said  car  failed  to  use  rea- 
sonable care  and  caution  to  discover  deceased  upon  its  track,  or 
that  they  were  guilty  of  negligence  in  failing  to  stop  said  car  in 
time  to  avoid  killing  the  deceased,  after  having  discovered  him 
upon  the  track,  then  you  will  find  for  the  plaintiff.**^ 

$  4833(6).    Washington 

You  arc  instructed  that  if  under  all  the  circumstances  the  mo- 
torman  was  justified  in  presuming,  as  a  reasonably  careful  motor- 
man,  that  this  vehicle  was  going  to  continue  to  be  driven  in  the 
direction  in  which  it  was  going,  and  not  turn  across  the  street,  then 

78  MnHtcrson   v.   St.   Tx)uis   Transit  so  llof^an  ct  ill.  v.  Citizens'  Ky.  Co., 

Co.,  10.".  S.  W.  4.S,  204  Mo.  .TO7.  51  S.  W.  47;{,  IHO  Mo.  .'{G. 

70  lloKiiii  ct  al.  V.  ('itizcn.s'  Ily.  Co.,  *<i  San  Antonio  St.  Ky.  Co.  v.  Ron- 

51  S.  W.  473,  150  Mo.  30.  ken,  38  S.  W.  829,  15  Tex.  Civ.  App. 

229. 
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it  was  not  necessary  for  him  to  take  any  unusual  precautions  to 
stop  his  car  until  it  became  apparent  to  him  that  he  was  about  to 
cross  the  track  of  the  company,  and,  when  that  became  apparent 
to  him,  then  it  was  his  duty  to  exercise  every  care  within  his  power 
that  would  suggest  itself  to  a  reasonably  careful  motorman  under  all 
the  circumstances  to  avoid  a  collision.*^ 

You  are  instructed  that  if  plaintiff,  ,  was  not  in  imminent 

peril  at  the  time  he  drove  upon  the  track  or  attempted  to  cross  the 
track  of  the  defendant,  the  motorman  had  a  right  to  presume  that 
he  would  pass  on  over  and  oflf  of  the  track,  out  of  the  way,  and  the 
motorman  was  not  guilty  of  neg'ligence  in  failing  to  stop  the  car, 
in  either  of  the  events  just  mentioned,  until  the  peril  of  the  plain- 
tiff became  imminent."^ 

§  4834.     "Emergency  stop" 

You  are  instructed,  with  respect  to  making  an  "emergency  stop"  for 
the  purpose  of  avoiding  coming  in  collision  with  plaintiff's  wagon,  that 
if  from  the  evidence  it  appears  that  the  motorman  was  confronted 
with  a  situation  of  danger  requiring  immediate  and  prompt  action 
on  his  part,  and  that  there  were  two  methods  of  stopping  the  car. 
either  of  which  would  be  usual  and  proper,  he  would  have  the  right 
under  such  conditions  to  use  whatever  method  in  the  exercise  of 
his  judgment  and  experience  as  a  motorman  would  be  most  effec- 
tual for  stopping  the  car  and  avoiding  a  collision  with  the  plain- 
tiif's  wagon ;  and  if  in  this  regard  he  exercised  in  good  faith  his 
best  judgment,  no  liability  would  be  attached  to  the  defendant,  by 
reason  of  using  and  adopting  the  method  he  did  adopt,  and  this 
.will  be  true  even  if  you  might  conclude  that  some  other  method 
which  he  did  not  follow  would  have  been,  under  the  conditions  and 
circumstances,  the  most  effective  for  stopping  the  car,** 

§  4835.     Duty  on  approaching  street  crossing 

The  jury  are  instructed  that  an  increase  of  care  is  required  and 
should  be  exercised  by  the  person  in  charge  of  a  car  in  approach- 
ing a  crossing.  He  should  not  approach  such  crossing  at  a  dan- 
gerous rate  of  speed,  or  without  giving  due  and  timely  warning 
of  his  approach.  He  should  so  regulate  the  speed  of  his  car  as  to 
have  it  under  control  and  be  on  the  lookout  for  travelers  upon  the 
highway,  that  they,  being  in  the  exercise  of  due  care,  may  not  be 
injured;  and  if  his  view  or  the  view  of  the  traveler  upon  the  high- 
way is  obstructed  in  approaching  the  crossing,  so  as  to  preve.nt 
the  one  from  seeing  the  other  until  perhaps  dangerously  near  the 

82  Peterson  v.  Seattle  Electric  Co.,  84  McKennan  v.  Omaha  &  C.  B.  St. 

128  P.  650,  71  Wash.  349.  R.  Co.,  146  N.  W.  1014,  95  Neb.  643. 

ssTraver  v.    Spokane   St.  JXy.  Co., 
65  P.  2S4,  25  Wash.  225. 
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crossing,  the  care  of  the  servant  of  the  car  should  be  increased  in 
proportion  to  the  requirements  of  such  surroundings  to  prevent  ac- 
cident. And  when  the  servant  of  the  company  sees,  or  by  the  ex- 
ercise of  reasonable  care  might  see,  a  traveler  in  danger,  he  should 
use  every  reasonable  efifort — it  may  be  to  slow  up,  or  stop,  if  need 
be — to  prevent  accident,  and  if  he  fails  in  this  duty  the  company 
would  be  guilty  of  negligence.^'* 

§  4836.     Care  required  as  dependent  on  whether  view  of  motor- 
man  obstructed 

Something  has  already  been  said  that  you  would  take  into  ac- 
count, in  determining  whether  this  motorman  and  conductor  exer- 
cised due  care,  the  fact  that  there  were  bushes  beside  the  road. 
You  will  take  into  account  the  existence  of  the  bushes  as  deter- 
mining whether  they  would  conceal  the  child  from  view ;  and  also 
you  will  take  into  account  the  existence  of  the  bushes,  as  to  wheth- 
er the  conductor  and  motorman  would  be  required,  as  men  of  or- 
dinary care,  to  take  greater  pains  to  avoid  an  injury  if  the  place 
was  concealed  or  covered  by  something  about  which  they  knew.*® 

§  4837.     Injuries  to  person  in  street  from  collision  between  cars 

You  are  instructed  that,  if  5^ou  find  from  the  evidence  that  the 
employes  of  the  defendant,  operating  the  car  which  caused  the  in- 
jury, were  running  said  car  too  near  to  the  car  for  safety, 

and  in  an  unusual  manner,  or  that  defendant's  employes  operating^ 
said  car  were  operating  the  same  at  an  unsafe  rate  of  speed,  and 
not  under  reasonable  control,  or  if  the  said  defendant's  said  em- 
ployes operating  the  same  failed  to  give  timely  signals  or  warning, 
of  the  approach  of  said  car  to  said  crossing,  as  required  by  the 
rules  of  the  defendant  company,  or  as  was  necessary  for  the  proper 
safety  of  vehicles  passing  upon  or  crossing  the  avenue,  and  that  in 
any  of  the  respects  referred  to  the  said  defendant's  said  employe 
or  employes  were  not  exercising  ordinary  care,  and  that  such  want 
of  ordinary  care  on  the  part  of  said  employe  or  employes  caused 
said  collision,  without  any  negligence  upon  the  part  of  the  driver 
of  said  vehicle  or  plaintiff  or  said  Mrs.  directly  contribut- 
ing thereto,  and  that  by  reason  of  said  collision  injury  was  caused, 

cither  to  the  person  of  the  plaintiff  or  said  Mrs.  ,  then  your 

verdict  should  be  for  the  plaintiff.*' 

80  Ilonm   V.   Wilminctnn   Citv   Ry.  «7  Uart  v.  rpdnr  Rapids  &  M.  C. 

Co.  (T)(>].)  70  A.  •J'JO.  1   I'.o.vfo,  271.  Ily.  Co.,  SO  N.  W.  G02,  109  Iowa,  631. 

w'lf'anify    v.   Coiiford   HI.    liy.,   57 
A.  218,  72  N.  II.  .'iO-l. 
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§  4838.     Injuries  to  motorman  of  street  car  from  collision  with 
car  of  another  company 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
company  in  the  operation  of  its  cars  to  use  ordinary  care  to  pre- 
vent collision,  and  to  observe  that  provision  of  the  city  ordinance 
which  gives  to  the  east  and  west  bound  cars  the  right  of  way  at 
intersecting  points  over  north  and  south  bound  cars.  It  was  at  the 
same  time  the  duty  of.  the  plaintiff  in  the  operation  of  the  east- 
bound  car  to  exercise  for  his  own  protection  ordinary  care  to  avoid 
a  collision,  and  notwithstanding  his  right  of  way,  because  of  his 
being  on  an  east-bound  car,  it  was  his  duty  to  avoid  collision  if 
he  saw  danger  ahead,  or  in  the  exercise  of  ordinary  care  would 
have  seen  danger,  in  time  to  have  stopped  his  car  or  otherwise 
have  averted  the  accident ;  and  if  you  believe  from  the  evidence 
plaintiff  failed  to  exercise  such  care  or  perform  such  duty,  and  that 
such  failure  in  any  way  contributed  to  his  injury,  then  he  is  not 
entitled  to  recover.'*'* 

The  jury  are  instructed  that  by  "ordinary  care"  is  meant  such 
care  as  a  person  of  ordinary  prudence  would,  under  the  same  or 
similar  circumstances  exercise.  The  absence  of  such  care  is  neg- 
ligence. If,  therefore,  from  the  evidence,  you  believe  that  the  de- 
fendant company  operated  upon  a  public  open  street  of  

the  car  which  collided  with  the  car  of  the  Company,  and 

that  in  its  operation  at  the  time  of  the  accident  the  defendant  com- 
pany, by  its  servants  or  employes  in  charge  of  said  car,  failed  to 
give  to  the  east-bound  car  the  right  of  way,  and  negligently  ran 
its  car  so  as  to  collide  with  the  east-bound  car,  and  that  by  reason 
of  such  collision  the  plaintiff  was  injured,  and  that  he  was  himself 
at  the  time  of  the  accident  exercising  ordinary  care  for  his  own 
protection  as  herein  defined,  then  your  verdict  should  be  for  the 
plaintiff'.  The  burden  of  proving  any  negligence  of  defendant  or 
failure  to  observe  the  city  ordinance  regarding  the  right  of  way  is 
upon  the  plaintiff  throughout  the  entire  case  to  establish  it  by  a 
preponderance  or  greater  weight  of  the  testimony.  The  burden 
of  so  proving  any  contributory  negligence  on  the  part  of  the  plain- 
tiff is  upon  the  defendant."* 

§  4839.     Presumptions  permissible  to  motorman  with  respect  to 
movements  of  travelers 

§  4839(1).     United  States 

You  are  instructed  that  the  motorman  operating  the  car  had 
the  right  to  presume  that  the  plaintiff  was  in  the  full  possession 

88  McLain  v.  St.  Louis  &  S.  Ry.  Co.,  8  9  McLain  v.  St.  Louis  &  S.  Ry.  Co., 

-7.3  S.  W.  909,  100  Mo.  App.  374.  73  S.  W.  909,  100  Mo.  App.  374. 
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of  his  senses,  and  would  appreciate  his  danger  in  walking  down 
the  track,  and  would  act  with  discretion,  and  that  he  had  the  right 
to  operate  his  car  with  that  presumption  in  his  mind,  and  to  go  on 
with  the  car  until  such  time  as  he  discovered  that  the  plaintiff  was 
not  in  the  possession  of  his  senses  and  did  not  appreciate  his  dan- 
ger, or  understand  how  to  protect  and  guard  himself  from  injury, 
when  it  would  then  become  his  duty  to  stop  the  car  and  avoid  the 
accident,  if  possible.^" 

§  4839(2).    Alabama 

The  court  charges  the  jury  that  the  motorman  in  charge  of  an 
electric  car,  that  sees  an  autoinobile  in  charge  of  an  adult  chauffeur 
proceeding  ahead  of  his  car,  has  the  right  to  continue  to  run  his 
car  upon  the  assumption  that  the  automobile  will  get  out  of  the 
track  before  the  car  reaches  it,  as  long  as  the  chauffeur  has  the 
opportunity  to  do  so,  and  cannot  be  put  at  fault  for  a  collision  which 
is  brought  about  by  the  fact  that  the  automobile  suddenly  stops 
upon  the  track,  when  the  car  is  too  close  to  it  to  be  stopped  in 
time  to  avoid  a  collision.^^ 

The  court  instructs  the  jury  that  if  you  are  reasonably  satisfied 
from  the  evidence  that  the  motorman  saw  the  deceased  at  or  near 
the  track,  but  it  also  became  apparent  to  the  motorman  that  the 
deceased  saw  the  approaching  car,  and  was  in  such  a  position  as  to 
have  gotten  out  of  the  way  of  danger,  the  motorman  would  have 
the  right  to  presume  that  the  deceased  would  get  out  of  the  way 
of  danger,  until  by  his  conduct  he  showed  that  it  was  not  his  pur- 
pose so  to  do;  and  it  would  be  the  duty  of  the  motorman  to  be- 
gin to  stop  the  car  only  from  the  moment  that  the  deceased's  con- 
duct made  it  reasonably  manifest  that  he  did  not  intend  to  get  out 
of  the  way,  or  when,  from  deceased's  position  it  became  reasona- 
bly manifest  that  he  could  not  reasonably  extricate  himself  from 
his  peril ;  but  the  motorman,  acting  with  reasonable  prudence  and 
in  good  faith,  might  delay  using  such  preventive  efforts  until  too 
late  to  avoid  the  collision.  In  which  event  the  defendant  would  not 
be  liable."- 

You  are  instructed  that  the  motorman  on  defendant's  car  had  the 
right  to  presume  that  intestate  would  remain  on  the  right-hand  side 
of  the  street  going  south  until  intestate  gave  some  outward  indi- 
cation that  he  was  going  to  cross  to  the  left-hand  side  of  the  street."^ 

»o  Little  Rock  Ry.  &  Klwtric  Co.  Harris  Grocery  Co.,  84  So.  8G7,  17 
V.  r.illiiiKS  (C.  G.  A.  Arlv.)  ITi  F.  'Mi,       Ala.  App.  354, 

98  C.  C.  A.  407,  :J1  Iv.  R.  A.  (N.  ,S.)  02  lUriniiiKham  Ry.,  Light  &  Power 

lO.'U.  19  Ann.  Cas.  317."..  Co.  v.  Saxon,  5!)  So.  584,  179  Ala.  130. 

HI  Mobile  Light  &  R.  Co.  v.  R.  O.  '•'-  I'.iruiiii^'luun  Ry..  Light  &  Power 

Co,  V.  Ckuke,  41  Ho.  829,  148  Ala.  073. 
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§  4839(3).     California 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 

said  automobile  was  moving  at  a  rate  of  speed  less  than  

miles  per  hour  at  the  time  the  said  turned  it  toward  the 

right,  and  that  the  motorman  then  saw  such  automobile  and  the 
turn  that  was  being  given  it,  and  if  you  further  believe  from  the 
evidence  that  an  automobile  of  that  class  and  make  could  easily,  by 
the  exercise  of  ordinary  care,  be  turned  at  said  speed  and  at  said 
place  without  swinging  over  in  the  vicinity  of  or  in  dangerous  prox- 
imity to  said  track  on  which  said  car  was  running,  then  I  instruct 
you  that  the  said  motorman  had  a  right  to  assume  that  the  said 
automobile  would  continue  to  swing  to  the  right  and  would  not 
come  into  dangerous  proximity  to  said  car,  and  said  motorman  was 
under  no  obligation  to  apply  the  brakes  or  to  attempt  to  stop  the 
said  car  until  such  time  as  he  became  aware,  or  in  the  exercise  of 
ordinary  care  should  have  become  aware,  of  the  fact  that  said  auto- 
mobile would  not  succeed  in  making  the  said  turn  or  would  come 
in  dangerous  proximity  to  said  car.  If  you  believe  from  the  evi- 
dence that  said  automobile  was  about  feet  from  .the  said 

track  when  the  said saw  defendant's  car,  and  that  said  auto- 
mobile was  running  at  a  speed  of miles  per  hour  or  less,  and 

that  an  automobile  of  the  said  class,  and  make,  running  at  such 
speed,  could  be  stopped  by  the  exercise  of  ordinary  care  before 
reaching  said  tracks  or  before  coming  in  dangerous  proximity  there- 
to, then  I  instruct  you  that  the  motorman  had  a  right  to  assume 
that  the  said  automobile,  if  going  at  said  rate  of  speed,  would  be 
stopped  before  going  upon  said  track  or  in  dangerous  proximity 
thereto,  and  was  under  no  obligation  to  retard  or  brake  his  said 
car  because  of  the  presence  of  such  automobile  until  he  became 
aware  or  in  the  exercise  of  ordinary  care  should  have  become  aware, 
that  said  automobile  would  not  stop  before  getting  into  dangerous 
proximity  to  said  track.**^ 

§  4839(4).    Connecticut 

The  jury  are  instructed  that,  if  you  find  that  the  motorman  saw 
the  team  ahead  of  him  upon  or  close  to  the  track  upon  which  his 
car  was  proceeding,  and  find  further  that  his  car  was  moving  at 
a  reasonable  speed  for  the  time  and  place,  and  that  he  gave  warn- 
ings which  would  have  been  heard  by  a  normal  person  in  the  plain- 
tiff's position  using  ordinary  care,  he  had  a  right  to  assume,  until 
the  contrary   appeared  or  should  have  appeared  to  him,  that  his 

9*  Taylor    v.    Pacific    Electric    Ry.  ent    of    the    doctrine  of    last    clear 

Co.,  158  P.  119,  172  Cal.  638.     This  chance,   and  from  this  standpoint  is 

instruction  applies  a  general  rule  of  correct, 
negligence  to  certain  facts,  independ- 
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signals  would  be  heard,  and  that  upon  his  approach  the  plaintiff 
would  drive  off  of  the  track  to  a  place  of  safety .'*^ 

§  4839(5).     Iowa 

You  are  instructed  that  if,  when  the  plaintiff  was  first  visible  to 
the  employes  on  the  car,  the  motorman  applied  the  brakes,  and 
sounded  the  gong,  and  continued  to  do  so  until  a  short  distance  be- 
fore the  car  overtook  the  plaintiff';  and  if,  at  such  point,  the  plain- 
tiff' turned  off  or  from  the  track,  and  was  apparently  going  to  one 
side  to  give  the  car  an  opportunity  to  pass ;  and  if  the  motorman 
believed,  and  in  the  exercise  of  reasonable  precaution  and  foresight 
had  the  right  to  believe,  from,  all  circumstances  then  before  him, 
that  plaintiff'  had  heard  the  signal,  and  in  answer  thereto  had  turned 
to  one  side  and  you  further  find  that,  thereupon,  the  motorman 
removed  the  brakes  and  increased  the  speed  of  the  car;  and  you 
further  find  that  the  plaintiff  then  drew  in  toward  the  track,  and 
that  the  employes  were  unable  to  stop  the  train  and  avoid  the  col- 
lision after  they  had  discovered  such  movement  on  plaintiff's  part;, 
and  you  further  find  that,  at  the  time,  the  motorman  believed,  and 
in  the  exercise  of  reasonable  precaution  and  foresight  had  reason 
to  believe,  that  he  could  pass  the  plaintiff  without  colliding  with 
him  or  endangering  him — then  the  defendant  will  not  be  liable.^® 

§  4839(6).    Virginia 

The  jury  is  instructed  that  the  operator  of  a  street  car  has  no 
right  to  assume  that  no  person  will  attempt  to  cross  the  track  in 
view  of  a  car,  and  he  must  use  ordinary  care  to  attempt  to  check 
its  speed  as  soon  as  he  sees,  or  ought  to  have  seen,  that  a  person 
is  about  to  cross  in  dangerous  proximity  to  his  car,  and  if  they 
believe  from  the  evidence  in  this  case  that  the  motorman  of  the  de- 
fendant's car  did  not  use  ordinary  care  in  attempting  to  check  his 
car  at  a  time  when  he  saw  the  plaintiff's  truck,  or  ought,  in  the  ex- 
ercise of  ordinary  care,  to  have  seen  said  truck  about  to  cross  the 
track  in  dangerous  proximity  to  his  car,  and  by  such  failure  to  ex- 
ercise such  ordinary  care  in  attempting  to  check  the  car  the  plain- 
tiff's truck  was  damaged,  the  jury  will  find  for  the  plaintiff.**' 

§  4840.     Right  of  motorman  to  assume  that  traveler  will  get  off,  or 

stay  off,  track  when  car  approaching 
§  4840(1).     Colorado 

You  are  "instructed  that  if  you  find  from  a  preponderance  of  the 
evidence  that  the;   plaintiff,  just  before  stepping  upon  the  tracks 

or- riant  V.   Connecticut  Co.,  87  A.  »7  Vii-fri„ij|  jiy    ^  Tower  Co.  v.  N. 

701,  S7  (Jonn.  .'510.  IT.  SImcIc  Crocery  Co.,  101  S.  E.  878,. 

i"i  WnUinH  V.  OmuiIiu  k  C.  15.  lly.  iVi       12U   Va.  OSO. 
I'.ri(l«e  Co.,  05  A'.    VV.  1)87,  'JO  lowu, 
GU8. 


50S5  STREET   RAILROADS  §  4840(2) 

of  the  defendant  company,  stopped  and  looked  in  the  direction  of 
the  water  car  of  the  defendant,  and  that  under  the  circumstances 
a  reasonably  prudent  person  in  the  exercise  of  ordinary  care  op- 
erating said  car  would  have  a  right  to  believe  from  said  acts  of 
plaintiff  that  she  had  seen  said  car  approaching  and  did  not  intend 
to  step  upon  said  tracks  until  after  said  car  had  approached  a  point 
opposite  which  she  was  standing,  then  the  defendant  company  was 
under  no  obligation  to  slacken  the  speed  of  its  said  car,  and  that 
those  in  charge  of  the  car  had  a  right  to  permit  it  to  continue  in  a 
westerly  direction  without  stopping  it  until  such  time  as  in  the  ex- 
ercise of  ordinary  care  those  in  charge  of  the  car  knew  or  should 
have  known  that  the  plaintiff  was  about  to  place  herself  in  a  posi- 
tion of  danger  by  stepping  on  said  tracks,  or  so  near  thereto  that 
the  car  could  not  pass  without  striking  her,  in  which  case  the  person 
operating  said  car  should  have  exercised  reasonable  care  and  diligence 
to  make  use  of  the  appliances  with  which  the  car  was  equipped  to 
avoid  striking  the  plaintiff.^* 

§  4840(2).    Missouri 

The  court  instructs  the  jury  that,  even  though  you  might  believe 
and  find  from  the  evidence  that  the  gripman  operating  the  car  saw 
the  plaintiff  approaching  the  east-bound  track,  yet  under  the  law 
the  gripman  was  not  required  to  begin  to  stop  his  car  or  to  check 
or  slacken  the  speed  of  same  until  he  saw,  or  by  the  exercise  of  or- 
dinary care  could  have  seen,  that  the  plaintiff  was  not  going  to 
stop  before  he  got  into  a  position  of  peril,  and  you  are  instructed 
that  if  you  find  and  believe  from  the  evidence  that  the  gripman 
could  not  by  the  exercise  of  ordinary  care  prevent  the  accident,  by 
stopping  the  car  or  checking  or  slackening  the  speed  of  the  same 
or  by  warning  the  plaintiff,  after  he  saw,  or  by  the  exercise  of  or- 
dinary care  could  have  seen,  that  the  plaintiff  was  not  going  to 
stop  before  he  got  in  a  position  of  peril,  your  verdict  must  be  for 
the  defendant.^'^ 

You  are  instructed  that,  even  though  you  may  believe  and 
find   from   the   evidence  that  the  motorman  in  charge  of  the  car 

saw  the  plaintiff  traveling  northward  on  street,  and  upon 

or  near  the  railway  track,  yet,  under  the  law,  he  had  the  right 
to  assume,  if  he  gave  warning  of  the  approach  of  the  car,  that  plain- 
tiff would  keep  off'  the  track,  and  allow  the  car  to  pass  him,  and  not 
undertake  to  go  upon  or  across  the  track  in  front  of  said  car  in  such 
a  manner  as  to  expose  himself  to  a  collision,  or,  if  he  went  upon 
the  track,  that  he  would  get  across  or  oft'  of  said  track  and  out 
of  danger  of  a  collision  with  said  car  before  it  would  reach  him, 

98  Colorado  Springs  «&  I.  Rv.  Co.  v.  99  Holzemer  v.  Metropolitan  St.  Ry. 

Kelley,  176  P.  307,  65  Colo.  246.  Co.,  169  S.  W.  102,  261  Mo.  379. 
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and  said  motorman  was  not  required  to  stop  said  car,  nor  was  he 
required  to  check  or  slacken  the  speed  of  the  car  until  there  was 
actual  danger  of  a  collision.^ 

The  court  instructs  the  jury  that  if  from  the  evidence  the  jury 
believe  that  defendant's  motorman  operating-  the  said  car  saw 
plaintiff's  wagon  and  horses  resting  near  defendant's  fack,  but  so 
far  away  from  said  track  as  not  to  be  in  danger  of  being  struck  by 
said  moving  car,  defendant's  motorman  had  the  right  to  assume 
that  plaintiff's  horses  would  remain  in  said  position,  and  had  the 
right  to  move  his  car  forward;  and  if  the  jury  further  believe' from 
the  evidence  that  thereafter  plaintiff's  horses  changed  their  posi- 
tion, and  got  in  front  of  said  car,  and  thereby  caused  or  directly 
contributed  to  plaintiff's  alleged  injuries,  and  that  the  motorman 
in  charge  thereof  could  qot  then  stop  his  car  and  avoid  said  ac- 
cident, plaintiff  cannot  recover,  and  your  verdict  must  be  for  the 
defendant.^ 

§  4840(3).     Texas 

You  are  instructed  that,  if  a^ou  believe  from  the  evidence  that 
any  of  those  operating  the  defendant's  car  at  the  time  of  the  acci- 
dent saw  the  deceased  riding  in  his  automobile  on  the  public  high-, 
way  and  approaching  defendant's  line  of  railway  where  it  crossed 
said  public  highway  at  a  time  and  under  the  conditions  when  there 
was  no  obstruction  between  the  deceased  and  defendant's  sa.id  car, 
and  if  you  further  believe  that  those  in  charge  of  the  defendant's 
said  car,  acting  as  a  reasonably  prudent  man  would  have  acted 
under  the  same  circumstances,  had  reason  to  believe  that  the  de- 
ceased saw  defendant's  car  as  it  ran  along  said  line  of  railway  and 
approaching  and  near  to  said  crossing,  those  in  charge  of  defend- 
ant's said  car  would  in  such  an  event  have  had  a  right  to  presume 
that  the  deceased  would  check  his  car  and  not  run  the  same  in 
contact  with  defendant's  car  upon  said  crossing.* 

§  4840(4).    Virginia 

The  jury  are  instructed  that  the  operator  of  a  street  car  has  no 
right  to  assume  that  no  person  will  attempt  to  cross  the  tracks  in 
view  of  a  car,  and  he  must  use  ordinary  care  to  attempt  to  check 
its  speed  as  soon  as  he  sees,  or  ought  to  have  seen,  that  a  person 
is  about  to  cross  in  dangerous  proximity  to  his  car,  and,  if  they 
believe  from  the  evidence  in  this  case  that  the  motorman  of  the 
defendant  company  did  not  use  ordinary  care  in  attempting  to  check 
his  car  at  a  time  when  he  saw  the  plaintiff,  or  ought,  in  the  exer- 

•  Uorklcnwald    v.   Metropolitan   St.  2  Ilapp  v.  St.  Louis  Transit  Co.,  88 

Ky.  Co.,  07  S.   W.  557,  1121  Mo.  App.        S.   W.   8(;5,   100  iMo.  144. 
595.  ■'  Soutiiorn  Traction  Co.  v.  Kirk.scy 

(Civ.  App.)  '222  a.  W.  702. 
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cise  of  ordinary  care,  to  have  seen  him  about  to  cross  the  track  in 
dangerous  proximity  to  his  car,  and  by  such  failure  to  exercise  or- 
dinary care  in  attempting  to  check  the  car  the  plaintiff  was  in- 
jured, the  jury  will  find  for  the  plaintiff,  unless  the  jury  shall  fur- 
ther believe  from  the  evidence  that  the  plaintiff  was  guilty  of 
contributory  negligence.* 

§  4840(5).     Washington 

You  are  instructed  that  if  you  find  that  the  motorman  saw  the 
automobile  upon  the  track,  and  there  was  nothing  to  obstruct  the 
view  of  the  occupants  of  the  automobile  of  the  approaching  car, 
such  motorman  had  a  right  to  assume  that  the  automobile  would 
be  turned  off  of  the  track  and  out  of  danger  in  time  to  avoid  aicol- 
lision,  and  the  motorman  had  a  right  to  indulge  in  such  assump- 
tion until  the  danger  of  a  collision  became  imminent.^ 

You  are  further  instructed  that,  if  a  person  be  seen  upon  the 
track  of  defendant's  electric  street  railway  who  is  apparently  capa- 
ble of  taking  care  of  himself,  the  motorman  may  assume  that  such 
person  will  leave  the  track  before  the  car  reaches  him,  and  this 
presumption  may  be  indulged  in  so  long  as  the  danger  of  injur- 
ing him  does  not  become  imminent,  and  it  is  not  necessary  for  a 
motorman  to  slacken  the  speed  of  the  car  until  such  danger  does 
become  imminent.® 

§  4841.     Violation  of  ordinance 
See,  also,  post,  §  4850(1). 

The  jury  is  instructed  that  the   ordinance  of  the  city   of  

introduced  in  evidence  is  a  regulation  intended  for  the  protection 
of  travelers,  and  any  violation  of  it,  if  proved,  is  competent  evi- 
dence of  negligence  in  this  case,  to  be  considered,  along  with  all  the 
other  evidence  in  the  case,  in  determining  whether  the  defendant  was 
guilty  of  negligence,  as  charged  in  the  motion,  which  caused  the 
plaintiff's  motortruck  to  be  damaged  as  therein  alleged.' 

§  4842.     Violation  of  ordinance  as  to  speed  as  negligence 
§  4842(1).    Maryland 

The  court  instructs  the  jury  that  if  they  find  that  at  the  time 
of  the  accident  the  car  in  question  was  being  driven  at  a  greater 

rate  of  speed  than  miles  an  hour  at  the  crossing  of 

Road  and  avenue  (if  the  jury  find  that  the  accident  oc- 
curred at  said  crossing),  and  shall  find  the  ordinance  of  the  mayor 
and  city  council  offered  in  evidence,  and  shall  further  find  the  facts 

4  Virginia  Ry.  &  Power  Co.  v.  Mey-  e  Traver  v.  Spokane  St.  Ey.  Co.,  65 
er,  84  S.  E.  742,  117  Va.  409.  P.  284,  25  Wash.  225. 

5  Pantages  v.  Seattle  Electric  Co.,  t  Virginia  Ry.  &  Power  Co.  v.  N. 
104  P.  629,  55  Wasli.  453.  H.  Slaclv  Grocery  Co.,  101  S.  E.  878, 

126  Va.  685. 
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stated  in  the  proviso  of  the  plaintiff's  first  prayer  modified,  and 
shall  further  find  that  if  tlie  said  car  had  not  been  running  at  a 

greater  rate  of  speed  than miles  an  hour,  the  accident  could 

have  been  avoided,  then  there  was  a  want  of  ordinary  care  on  the 
part  of  the  defendant,  as  mentioned  in  the  plaintiff's  first  prayer.* 

§  4842(2).     Missouri 

The  court  also  instructs  the  jury  that  under  the  ordinance  of 

the  city  of ,  No. ,  which  has  been  read  in  evidence,  the 

defendant  company  was  entitled  to  operate  its  cars  at  a  rate  of 

speed  not  greater  than miles  per  hour  at  the  point  where  the 

injury  occurred  of  which  plaintiff  complains ;  but  if,  from  the 
evidence,  the  jury  believe  that  the  defendant's  servants  were  at 
the  time  of  the  accident  running  the  car  at  a  speed  greater  than 

miles  an  hour,  they  may  take  such  fact  (if  they  believe  it 

to  be  true)  into  consideration  in  determining  whether  or  not  the 
defendant's  servants  were  guilty  of  negligence  as  defined  in  these 
instructions.^ 

§  4842(3).    Washington 

You  are  instructed  that,  under  the  city  ordinance  of  this  city,  the 
speed  of  street  cars  in  the  thickly  settled  portions  of  the  city  is 
limited  to miles  an  hour,  and  I  instruct  you  that  the  opera- 
tion of  a  street  car  in  excess  of  that  speed  at  the  point  in  contro- 
versy in  this  case,  if  you  find  that  the  street  car  was  operated  at  a 
speed  in  excess  of  that,  was  of  itself  negligence.^" 

§  4843.     Violation  of  ordinance  regulating  movement  of  cars  when 
passing  each  other 
The  court  instructs  the  jury  that  it  is  admitted  that  on  or  about 

the  day  of ,  there  was  in  full  force  and  effect  in  the 

city   of  the  following  ordinance :    "Whenever  any  car  is 

about  to  pass  another  car  going  in  the  opposite  direction  near  a 
point  where  it  is  permissible  to  passengers  to  alight  from  or  to 
board  a  car,  said  car  shall  proceed  at  a  rate  of  speed  not  over  three 
miles  an  hour,  and  the  motorman,  driver,  or  person  in  control  shall 
ring  a  wiirning  gong  or  bell."  Now,  if  you  believe  and  find  from 
the  evidence  that  at  and  prior  to  the  time  of  the  collision  in  ques- 
tion the  driver  of  the  automobile  in  question  knew  of  the  existence 
of  said  ordinance  and  the  provisions  thereof,  and  if  the  jury  fur- 
ther believe  and  find  from  the  evidence  that  on  the  said  • 

day  of  ,  the  automobile  in  which  plaintiff  was  riding  was 

approaching  or  about  to  approach  the  crossing  at  U.  and  V.  ave- 

8  Unitod  Ry.s.  &  Electric  Co.  of  I'.al-  »  Uusfhenberg  v.  Southern  Electric 

timoro  V.  Ward,  77  A.  503,  lili  Md.       It.  Co.,  01  S.  W.  026,  101  Mo.  70. 
(yVJ.  .  '"  I'.lair  V.  Calliouu,  151  1'.  250,  87 

Wa«U.  15i. 


5089  STREET   RAILROADS  §  4844(1) 

nues  going  east  with  the  intention  of  passing  over  defendant's  dou- 
ble tracks  and  proceeding  into  V.  avenue,  and  that  while  said 
automobile  was  so  approaching  or  about  to  approach  said  cross- 
ing, and  before  the  same  had  proceeded  to  a  place  of  danger  at 
said  crossing,  if  you  so  find,  defendant's  said  street  car  in  charge 
of  its  motorman  was  also  approaching  said  crossing  going  north 
on  U.  avenue  near  V.  avenue,  and  at  such  time  said  street  car 
was  about  to  pass  or  was  proceeding  in  passing  another  street  car 
going  in  the  opposite  direction  on  the  said  U.  avenue  and  near 
said  V.  avenue  and  near  a  point  where  it  is  permissible  to  pas- 
sengers to  alight  from  or  board  a  street  car,  if  you  so  find,  then  it 
became  and  was  the  duty  of  the  motorman  in  charge  of  defendant's 
said  car  going  north  on  said  U.  avenue  to  proceed  in  passing  said 
street  car  going  in  the  opposite  direction  at  a  rate  of  speed  of  not 

over miles  an  hour,  and  to  ring  a  warning  gong  or  bell,  and 

if  you  believe  and  find  from  the  evidence  that  at  such  time  and 
place  said  motorman  in  charge  of  said  north-bound  street  car  ran 

said  car  at  a  rate  of  speed  over miles  an  hour,  and  at  such 

time  and  place  failed  to  ring  a  warning  gong  or  bell,  then  the  said 
motorman  was  guilty  of  negligence,  and  if  you  so  believe  and  fur- 
ther believe  from  the  evidence  that,  had  said  motorman  at  said 

time  and  place  run  his  car  at  a  rate  of  speed  of  not  over  

miles  an  hour,  or  that  said  motorman  at  said  time  and  place  had 
rung  a  warning  gong  or  bell,  said  collision  would  have  been  averted, 
and  if  you  further  believe  and  find  from  the  evidence  that  such  neg- 
ligence, if  any,  was  the  direct  cause  of  the  said  collision  and  in- 
jury, if  any,  to  plaintiff,  then  your  verdict  must  be  for  the  plain- 
tift',  provided  you  further  believe  and  find  from  the  evidence  that 
before  and  at  the  time  of  said  collision  plaintiff  exercised  care  and 
caution  for  her  own  safety .^^ 

§  4844..    Circumstances  increasing  care  required 
§  4844(1).     Arkansas 

The  court  instructs  the  jury  that,  in  the  operation  of  street  cars 
in  a  city,  it  is  the  duty  of  the  operatives  of  the  said  cars  to  exer- 
cise due  care ;  in  the  exercise  of  due  care,  the  operatives  must  be 
governed  to  some  extent  by  the  circumstances  that  surround  them 
at  the  various  places  along  their  line.  If  defendant's  employes  and 
operatives  had  stopped  one  of  defendant's  street  cars  on  the  west 
track  and  south-bound,  and  on  the  south  side  of  H  street  (at  the 
crossing),  in  such  a  way  as  to  obstruct  the  view  of  the  operatives 
of  the  north-bound  street  car,  which  collided  with  the  automobile, 
from  seeing  west  on  H  street,  then  the  operatives  of  the  north- 

11  Threadgill  v.  United  Rys.  Co.  of  St.  Louis,  214  S.  W.  161,  279  Mo.  466. 
Inst.to  Jueies— 319 
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bound  street  car  (if  you  find  these  facts  to  be  true)  would  be  re- 
quired to  exercise  a  higher  degree  of  care  in  proportion  to  the 
greater  danger.  In  such  case  the  operatives  should  reduce  the 
speed,  or  take  other  precautions  so  as  to  have  their  car  under  such 
control  as  would  enable  them  to  avoid  dangers  and  injuries  to 
others.-^^ 

§  4844(2).    Delaware 

The  court  instructs  the  jury  that  where  the  railway  approaches 
the  crossing  at  a  downgrade,  or  where  the  view  of  the  railway  from 
the  crossing  street  is  obstructed  by  buildings  or  otherwise,  greater 
care  is  required  of  the  person  in  charge  of  the  car  than  where  the 
approaches  of  the  railway  to  the  crossing  are  at  the  grade  of  the 
crossing,  or  where  the  view  of  the  railway  is  unobstructed.^^ 

§  4844(3).    Virginia 

The  court  instructs  the  jury  that  a  street  car  running  and  operat- 
ing its  cars  on  the  streets  of  a  city  must  use  greater  care  and  dili- 
gence to  prevent  injury  to  persons  and  property  than  is  required 
of  them  in  running  and  operating  their  cars  in  less  frequented  and 
populous  localities,  and  so  in  certain  localities  in  the  city  greater 
precautions  may  be  necessary  than  in  others ;  for  example,  if  a  car 
is  being  run  past  an  obstruction  in  the  street  and  near  to  its  tracks 
so  that  objects  or  persons  on  the  other  side  of  it  are  hidden  from 
view,  it  is  required  of  the  street  car  company  to  resort  to  special 
precautions,  depending  upon  the  particular  locality  and  the  circum- 
stances, to  avoid  accidents,  and  any  neglect  of  any  such  precautions 
as  are  proper  under  the  peculiar  surroundings  and  circumstances 
of  the  locality  constitutes  negligence,  for  which  the  street  car 
company  is  liable  in  damages,  unless  the  plaintiff  by  the  exercise 
of  ordinary  care  on  his  part  could  have  prevented  the  accident,  and 
the  burden  is  on  the  street  car  company  to  prove  such  absence  of 
ordinary  care  on  the  part  of  the  plaintiff.^* 

§  4845.     Care  required  in  approaching  another  car  discharging  pas- 
sengers 

The  court  instructs  the  jury  that  at  a  street  crossing  the  motor- 
man  in  charge  of  a  car  approaching  another  car  discharging  pas- 
sengers is  bound  to  keep  a  careful  lookout  for  passengers,  or  other 
persons  who  may  attempt  to  cross  the  tracks  behind  the  standing 
or  moving  car,  to  have  his  car  under  proper  control,  and  give  such 
signals  as  are  projicr  and  necessary  to  protect  travelers  who  are 
in  the  exercise  of  ordinary  jjrudcnce.     But  even  under  such  circum- 

12  Millor  V.  Ft.  Smith  Li(,'lit  &  Tnic-  i»  IJoanoke  K.v.  &  Electric  Co.  v. 
tlon  Co.,  200  a.  W.  :>,2U,  r.'M  Ark.  2T2.       Carroll,   72   S.   K   125,   112   Va.   598. 

13  c;\ill)frt  V.  Wilinln;,'loii  &,  I'.  Trac- 
tion Co.,  82  A.  1081,  a  iioyce,  2.j;j. 
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Stances  the  company  would  not  be  liable  if  the  person  injured  could 
have  avoided  the  injury  by  exercising  such  care  and  caution  as 
a  prudent  person  would  have  exercised  under  like  circumstances/"' 

§  4846.     Duty  as  affected  by  character  of  place  of  accident  as  pub- 
lic highway 
The  court  instructs  the  jury  that  if  they  find  from  the  evidence 

that  on  or  about  the  day  of  ,  about  o'clock 

p.  m.,  the  plaintiff  while  seated  in  a  wagon  drawn  by  one  horse, 

and  driven  by  the  said  plaintiff  along  and  over  avenue  at 

or  about  its  intersection  with  the  road,  in City,  was 

injured  by  a  car  of  the  defendant  while  operated  by  its  agents  on 
its  road,  and  that  said  injury  resulted  directly  from  the  want  of 
ordinary  care  and  prudence  on  the  part  of  the  defendant,  and  not 
from  the  want  of  ordinary  care  and  prudence  on  the  part  of  the 
plaintiff  directly  contributing  to  the  injury,  then  the  plaintiff  is  en- 
titled to  recover,   provided  the  jury    shall   further  find  that  

avenue  at  the  point  where  the  accident  occurred  (if  they  shall  so 
find)  was  at  the  time  of  said  accident  used  by  the  public,  without 

objection,  in  all  respects  as  one  of  the  streets  of City,  and 

had  been  so  used  for  several  years  previous  to  the  date  of  the  said 
accident.^® 

§  4847.     Care  required  to  avoid  collision  with  hose  carts  and  fire 

wagons 
§  4847(1).    Arkansas 

The  court  instructs  the  jury  that,  if  the  evidence  shows  that  de- 
fendant's motorman  did  not  hear  the  approach  of  the  fire  wagon 
upon  which  plaintiff'  was  riding  in  time  to  stop  his  car  before  the 
wagon  was  struck,  if  it  was  struck,  yet  if  jury  believes  from  the 
evidence  that  he  could,  in  the  exercise  of  ordinary  care,  have  heard 
the  approach  of  said  fire  wagon  in  time  to  stop  his  car  before  the 
collision,  and  that  his  failure  to  hear  the  approach  of  the  fire  wagon 
was  not  due  to  the  fact  that  it  could  not  be  heard,  but  to  the  fact 
that  on  account  of  his  failure  to  listen,  he  did  not  hear  same,  and 
that  he  could  have  heard  same  in  time  to  stop  the  car  if  he  had 
listened,  with  ordinary  care  and  attention,  then  the  motorman  was 
guilty  of  negligence  in  the  operation  of  the  car.^' 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  a  fire  alarm  was  given  by  the  ringing  of  fire  bells,  or 
by  gongs  attached  to  the  hose  cart  or  fire  wagons,  and  that  the 

15  Culbert  v.  Wilmington  &  P.  Trac-       Baltimore   v.    Ward,   77   A.   593,    113 
tion  Co.   (Del.)   82  A.  1081,  3  Bovce,       Md.  649. 
253.  17  Ft.  Smith  Light  &  Traction  Co. 

18  United   Rys.    &   tJlectric   Co.   of      v.  Hendrickson,  189  S.  W.  1064,  126 

Ark.  377. 
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motorman,  operating  the  street  car  at  the  time  of  such  alarm,  heard 
such  alarm  before  colliding  with  the  fire  wagon,  provided  he  might 
reasonably  apprehend  that  fare  wagon  was  moving  towards  such 
car  track,  then  it  was  his  duty  to  stop  the  car  until  said  fare  ap- 
paratus passed,  or  until  he  ascertained  that  same  was  not  moving 
in  such  direction  as  to  interfere  with  the  car.  If  the  jury  believe 
from  the  evidence  he  could  have  heard  same  in  time  to  stop  the 
car  before  a  collision  if  he  had  been  listening  with  ordinary  care 
and  attention,  the  defendant  is  held  to  the  same  duty  as  if  the  mo- 
torman  did  in  fact  hear  the  alarm. ^* 

§  4847(2).    North  Carolina 

You  are  instructed  that  if,  when  the  motorman  first  saw,  or 
could  by  the  exercise  of  ordinary  care  have  seen,  the  truck,  he 
had  no  reason  at  that  time,  nor  at  any  time  until  he  got  into  the 
iiatersection  of  the  streets,  to  believe  that  the  driver  of  the  truck 
intended  to  go  straight  across  the  boulevard,  and  if  the  jury  find 
that  the  motorinan  by  moviiag  his  car  forward,  in  the  manner  he 
did,  gave  the  truck  driver  clearer  space  and  better  means  of  ena- 
bling him,  the  truck  driver,  to  turn  vip  in  the  direction  of  the  south 
boulevard,  in  the  direction  the  other  fire  truck  was  going,  and 
the  car  driver  is  found  not  otherwise  guilty  of  negligence,  then 
the  defendant  was  not  guilty  of  negligence,  and  the  jury  will  an- 
swer the  first  issue,  "No."  ^^ 

§  4848.     Duty  of  street  car  company  with  respect  to  pedestrians 
§  4848(1).    Indiana 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that  plaintiff's  testator  was,  as  a  pedestrian,  walking  across 

street  at  the  time  and  place  in  controversy,  all  as  averred  in  the 
complaint,  then  I  instruct  you  that  said  testator  had  a  right  to 
cross  said  street  in  the  manner  and  place  he  did,  if  at  the  time 
he  was  in  the  exercise  of  ordinary  care.~" 

§  4848(2).     Maryland 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  received  the  injuries  to  her  person  as  men- 
tioned in  the  evidence,  by  being  run  into,  struck,  and  knocked 
down  by  a  car  of  the  defendant  in  charge  of  the  laaotorman  and 
conductor  in  the  employ  of  the  defendant,  and  that  said  running 
into,  striking,  and  knocking  down  was  caused  by  the  negligence 
of  the   defendant's  motorman   in   the  naanagement  of  the   car  of 

!«  Ft.  Smith  Li;,'lit  &  Tniction  Co.  ii»  Iiidiaiiuiioli.s  Traction   &   Terini- 

V.  Ilciidriclvsou,  isy  S.  W.  10G4,  12G  nal  Co.  v.  Lee,  US  N.  E.  051),  U7  Iiid. 
Arlc.  :;77.  Api).  105. 

ioS|iittlf!  V.  Cliarlotto  Electric  Uy. 
Co.,  05  S.  K.  010,  175  N.  C.  407. 
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vvbicli  he  was  the   motorman,  and  that  the  plaintiff  was,  at  the 

time  of  the  accident,  walking  across  street  at  the  crossing 

thereon  near street,  both  being  streets  of —  City,  using 

due  care  in  so  doing,  then  the  plaintiff  is  entitled  to  recover.'^ 

§  4848(3).    Michigan 

The  jury  are  instructed  that  there  was  no  duty  incumbent  upon 
the  motorman  to  stop  his  car,  or  take  measures  so  to  do,  until  he  saw 
that  the  plaintiff  was  not  going  to  get  off  the  track,  or  was  in 
such  a  position  that  he  could  not  get  off  the  track  in  time  to  avoid 
being  struck.^" 

§  4849.     Duty  to  persons  undertaking,  after  deliberation,  to  cross 

in  front  of  car 
See,  also,  post,  §  4S76. 
§  4849(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff's  intestate  approached  the  railroad  crossing 
wishing  to  cross,  and  that  he  saw  and  heard  the  car  approaching, 
and  that  he  for  himself  measured  the  distance  and  the  time  that 
it  would  take  him  to  cross,  and,  acting  upon  his  own  judgment, 
undertook  to  cross  in  front  of  said  approaching  car,  then  I  charge 
you  that  he  assumed  the  risk  of  injury  in  crossing  in  front  of  said 
car;  and  his  administrator  cannot  hold  defendant  responsible  in 
this  action,  if  you  believe  from  the  evidence  that  the  deceased  was 
injured  in  crossing  the  track  in  front  of  said  car,  unless  the  inten- 
tion of  plaintiff's  intestate  was  apparent  to  the  motorman  operat- 
ing said  car,  and,  after  his  perilous  intention  and  conduct  became 
apparent,  by  the  exercise  of  due  care  and  diligence,  the  injury  could 
have  been  avoided."^ 

§  4849(2).    Oregon 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that  before  the  plaintiff  attempted  to  cross  the  track  of  the 
defendant  he  looked  in  the  direction  from  which  the  car  of  de- 
fendant was  approaching  and  saw  that  the  same  was  so  approach- 
ing, but  that  he  misjudged  the  distance  necessary  for  the  car  to  run 
before  it  reached  the  crossing,  or  underestimated  the  rate  of 
speed  at  which  the  car  was  traveling,  or  that  he  believed  from  any 
other  reason  that  he  had  time  to  make  the  crossing,  and  that  he 
was  mistaken  in  his  judgment  of  the  distance  and  speed,  or  any 
other  matter,  and  you  further  believe  that  the  accident  was  not 

21  United    Rys.    &   Electric   Co.    of  22  Bloch  v.  Detroit  United  Ry.,  178 

Baltimore  v.  Kolken,  78  A.  383,  114       N.  W.  670,  211  Mich.  2.52. 
Md.  160.        ^  23  Birmingham  Ky.,  l^ight  &  Power 

Co.  V.  Saxon,  59  So.  584,  179  Ala.  136. 
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caused  by  any  negligence  on  the  part  of  defendant  or  its  motorman 
in  charge  of  its  street  car,  then  your. verdict  should  be  for  the  de- 
fendant.* 

§  4850.     Duty  to  persons  apparently  unconscious  of  danger 
§  4850(1).     Alabama 

My  view  of  the  law  is  that  if  it  be  a  fact,  as  testified  to  by  plain- 
tiff in  this  case,  that  he  never  saw  the  car  and  had  his  back  to 
the  car,  that  if  the  motorman  was  aware  of  this  fact,  he  was  not 
authorized  to  assume  that  plaintiff  would  get  out  of  the  way.  The 
court  charges  you  that  a  violation  of  section  of  the  ordi- 
nance, introduced  in  evidence,  by  this  motorman,  if  you  believe 
there  was  a  violation,  if  you  believe  that  he  made  this  crossing 
without  having  been  signaled  by  an  officer,  and  that  there  was  an 
officer  visible  at  the  crossing,  then  that  fact  would  be  negligence  on 
the  part  of  the  motorman,  and  if  it  proximately  resulted  in  the  in- 
juries complained  of  in  this  case  plaintiff  would  be  entitled  to  a 
verdict  at  your  hands,  unless  defendant  has  proven  some  one  of 
his  pleas  of  contributory  negligence.  The  law  is  that  when  a  mo- 
torman sees  a  person  either  upon  or  in  dangerous  proximity  to 
the  track,  and  that  person  is  an  adult,  the  motorman  has  the  right 
to  presume  or  assume  that  the  person  so  situated  will  move  out  of 
the  way,  and  the  motorman  is  under  no  duty  to  stop  or  slow  his 
car  or  give  any  signal  of  the  approach  of  the  car  until  he  becomes 
aware  that  the  person  in  danger  does  not  know  of  the  approach 
of  the  car,  or  is  unable  to  get  out  of  the  way  of  the  car,  or  does 
not  intend  to  get  out  of  the  way  of  the  car.  As  soon  as  either  of 
these  facts  becomes  apparent  to  the  motorman,  then  the  law  charges 
him  with  the  duty  of  using  proper  means  to  avoid  the  injury,  or  ring 
his  bell  and  give  notice  of  the  car's  approach.  It  is  the  duty  of  the 
motorman  in  the  operation  of  his  car  to  use  due  care  not  to  injure 
pedestrians  in  the  street,  and  this  care  involves  the  keeping  of  a 
diligent  lookout,  and  if  a  person  is  in  danger,  and  the  motorman  sees 
that  person,  or  if  a  man  is  aware  of  the  peril  of  another  man,  he  is 
to  take  proper  precaution  to  give  signal  of  the  approach  of  the 
car  so  that  the  party  can  get  out  of  the  way.  In  other  words,  due 
care  is  simply  such  care  as  an  ordinarily  prudent  man  running  a 
street  car  would  use  to  prevent  injury  to  people  in  the  street.^* 

§  4850(2).    Missouri 

You  arc  instructed  that  it  was  the  duty  of  defendant's  motorman 
to  keep  a  rca.sonal)le  lookout  for  persons  upon  the  track  or  ap- 
proaching said  track  and  going  into  a  situation  of  danger;    and  if 

•  Grojroire  v.  l'<irtl;iii(l  Ky.,  I/iKlit  &  24  Mobile  Lifiht  &  K.  Co.  v,  Burch, 

Power  Co.,  I'l.'j  r.  1103,  72  Or.  ^i'J.j.       08  So.  50i),  12  Alii.  App.  421. 
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you  find  that  plaintiff  was  approaching  said  track,  and  that  he 
was  unconscious  of  the  approach  of  said  car,  and  that  it  was  ap- 
parent to  a  reasonably  prudent  person  that  he  was  unmindful  of 
danger  and  was  going  upon  said  track,  then  it  was  the  duty  of 
the  motorman  to  at  once  have  taken  precaution  to  avoid  the  col- 
lision.^^ 

§  4851.     Duty  to  person  suddenly  knocked  upon  the  track 

You  are  instructed  that,  although  the  jury  may  believe  from  the 
evidence  that  the  decedent  was  struck  by  the  lumber  wagon,  or 
by  the  lumber  on  the  wagon,  and  thrown  upon  the  track  in  front 
of  the  car,  nevertheless  if  they  further  believe  from  the  evidence 
that  the  defendant's  motorman  in  charge  of  the  car  could,  by  the 
exercise  of  ordinary  care,  have  prevented  it  from  coming  in  colli- 
sion with  the  decedent  but  for  the  negligence,  if  any,  of  the  said 
motorman  in  running  said  car,  at  the  time  the  decedent  was  knocked 
on  the  track  by  the  wagon,  at  a  high  and  dangerous  rate  of  speed, 
if  he  did  so  run  it,  they  should  find  for  the  plaintiff.^' 

§  4852.     Liability  to  pedestrian  forced  upon  track  by  vehicle  in 
street 

You  are  instructed  that  if,  from  the  evidence  in  this  case  you 

find  that  the  plaintiff  started  to  cross  street,  and  that  the 

front  end  of  defendant's  said  car  passed  the  said  plaintiff,  and  that 
at  the  time  it  passed  the  said  plaintiff  the  mule  team  was  to  the 
east  of  said  plaintiff  and  to  the  east  of  the  motorman,  and  that  the 
said  motorman  had  no  reason  to  apprehend  any  danger  to.  said 
plaintiff*,  and  you  thereafter  find  that  the  said  rear  end  of  the  said 
car  struck  plaintiff,  either  by  her  voluntarily  walking  so  close  as 
to  be  in  danger  of  being  struck  by  the  same,  or  by  the  mule  team 
being  carelessly  driven  so  as  to  compel  her  to  walk  towards  the 
car,  then  I  charge  you  that  the  plaintiff  cannot  recover  herein,  and 
your  verdict  must  be  for  the  defendant."* 

You  are  instructed  that  if,  from  the  evidence  in  this  case  you 
find  that,  as  the  front  end  of  the  defendant's  car  reached  a  point 
opposite  where  plaintiff"  was  standing  in  the  street,  the  said  plain- 
tiff was  in  a  position  of  safety,  and  that  she  either  remained  in  said 
position  or  stepped  to  the  south  and  allowed  the  front  end  of  the 
said  car  to  pass  her,  and  if  you  further  find  that  at  that  time  a  mule 
team  was  behind  the  said  plaintiff  and  behind  the  said  motorman 
in  charge  of  said  car,  and  that  plaintiff  then  turned  and  walked 
between  the  wagon  and  the  end  of  the  car  towards  the  curve  of 

25  Quinley  t.    Springfield   Traction  27  Louisville  Ry.   Co.  v.   Buckner's 

Co.,  165  S.  W.  346,  ISO  Mo.  App.  287.  Adm'r  (Ky.)  113  S.  W.  90. 
Ellis  et  al.  v.   Metropolitan   St.   By.  2  s  Wood  v.  Los  Angeles  Ky.  Corp., 

Co.,  138  S.  W.  23,  234  Mo.  657.  155  P.  68,  172  Cal.  15. 
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the  track,  and  was  struck  as  a  result  thereof,  then  the  court  charges 
you  that  the  plaintiff  cannot  recover  herein,  and  your  verdict  must 
be  for  the  defendant.^* 

§  4853.  Duty  of  motomian  as  ta  vehicle  forced  near  track  by 
other  vehicles 
You  are  instructed  that  in  this  case,  if  this  motorman,  and  it  is 
claimed  that  such  is  the  fact,  was  on  the  front  part  of  the  car, 
had  charge  of  the  motions  of  the  car,  and  saw  with  an  unobstruct- 
ed view  the  plaintiff  with  his  team  upon  this  highway,  saw  that 
the  plaintiff  was  cramped  in  a  narrow  place  in  the  highway,  and 
forced  near  the  track  by  reason  of  an  automobile,  which  was  upon 
the  other  side  of  the  highway  opposite  the  plaintiff,  if  the  motor- 
man  saw  that,  and  saw  that  by  continuing  with  the  motion  of  his 
car  he  would  be  likely  to  strike  the  wagon  in  which  the  plaintiff 
was  riding,  and  thus  injuring  him,  he  had  no  right  to  go  in  there 
and  speculate  upon  his  chances  of  possibly  getting  through  with- 
out injury  to  the  plaintiff.^" 

§  4854.  Duty  to  persons  traveling  parallel  with,  and  close  to,  track 
§  4854(1).     Michigan 

You  are  instructed  that  the  case  here  is  not  one  arising  upon  a 
street  crossing,  which  has  been  a  very  fruitful  source  of  litigation, 
but  the  situation  is  one  where  the  decedent  was  riding  upon  his 
wheel  in  the  public  highway,  close  beside  the,  defendant's  railway, 
and  was  overtaken  and  killed  by  a  car  coming  from  behind.  It  is 
sometimes  said,  very  correctly,  that,  if  one  discovers  another  to 
have  been  negligent,  he  must  take  precautions  accordingly,  omit- 
ting which,  he  is  liable  to  the  other  for  the  damages  which  follow 
from  his  own  want  of  care,  for,  however  related  the  separate  neg- 
ligences may  be,  the  one  cannot  bar  an  action  for  the  other,  unless 
it  be  contributory;  and,  though  an  unseen  position  might  contrib- 
ute to  an  accident,  a  discovered  one  cannot.  The  decedent  was 
not  a  trespasser  upon  the  street  car  tracks,  in  any  sense.  The 
right  of  the  street  railway  in  the  street  is  only  to  use  it  in  common 
with  the  public.  It  has  no  exclusive  right  of  travel,  even  upon  its 
track,  and  it  is  bound  to  use  the  same  care  in  preventing  a  colli- 
sion as  the  driver  of  a  wagon,  or  any  person  crossing  or  entering 
upon  the  highway.  Street  cars  have  precedence,  necessarily,  in 
the  portion  of  the  way  designated  for  their  use.  This  superior 
rigiit  must  be  exercised,  however,  with  proper  caution,  and  a  due 
regard  for  the  rights  of  others;  and  the  fact  tiiat  it  has  a  pre- 
scribed  route   docs   not   alter   the   duly  of  the   defendant   railway 

20  Wood  V.  Los  Angeles  Ity.  CDip.,  ""  Clianiplin    v.    rawoatuck    Valley 

l.'ju  r.  G8,  17'J  Cul.  15.  St.  Ky.  Cu.,  S2  A.  4S1,  33  It.  I.  072. 
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company  to  the  public,  who  have  the  right  to  travel  upon  its  track 
until  they  are  overtaken  by  its  cars.  In  this  case  there  is  no  dis- 
pute but  that  the  motorman  saw  the  decedent  for  some  time  and 
for  a  considerable  distance  before  he  overtook  and  struck  him  with 
the  car.  It  is  undisputed  that  the  motorman  saw  the  decedent 
riding  upon  his  wheel  along  a  path  in  very  close  proximity  to  the 
track  of  the  railway  company.  It  is  in  dispute,  however,  whether 
the  bell  or  gong  was  rung  by  the  motorman.  The  motorman  him- 
self testifies  that  the  decedent  gave  no  indication  that  he  heard 
the  bell  or  gong  of  the  rapidly  approaching  car  until  it  was  too 
late  to  escape  disaster.  Applying  some  of  these  principles  to  the 
facts  in  this  case,  I  instruct  you  that  if  the  decedent,  by  reason  of 
being  upon  his  wheel,  with  his  back  to  the  approaching  car,  and 
apparently  giving  no  indication  of  any  knowledge  of  the  warning 
given  him  by  the  motorman,  was  manifestly  in  a  place  of  imminent 
danger  when  and  as  seen  by  the  motorman,  then  it  became  the 
duty  of  the  motorman  to  run  his  car  with  corresponding  care,  and 
in  a  manner  reasonably  safe  under  those  circumstances,  both  as 
to  speed  and  as  to  the  control  of  his  car;  and  if,  under  these  cir- 
cumstances and  such  duty,  the  motorman  intentionally  ran  his 
car,'  or  recklessly  or  wantonly  allowed  his  car  to  be  run,  at  what 
he  knew  was  a  high  and  dangerous  rate  of  speed,  and  in  reckless 
disregard  of  safety  and  the  consequences  to  the  decedent,  although 
with  no  thought  or  intention  to  injure  any  one,  and  if,  by  reason 
of  such  reckless  and  wanton  conduct  on  the  part  of  the  motorman, 
the  decedent  was  struck  and  killed,  then  I  think  that  the  railway 
company  was  to  blame,  and  that  the  defendant  is  liable  in  this 
action  for  whatever  damages  plaintiff  received.  If  the  decedent 
was  not  in  a  place  of  danger,  as  seen  by  the  motorman,  then  the 
defendant  would  not  be  liable.  If  the  car  was  not  running  at  a 
high  rate  of  speed,  which  the  motorman  knew,  and  a  reasonable 
man  ought  to  have  known,  to  be  dangerous  and  improper  under 
the  circumstances,  then  the  defendant  would  not  be  liable.  If 
the  raihvay  company,  through  its  servants,  was  not  wanton  or 
reckless,  under  the  circumstances,  it  is  not  liable.  Whether  or'  not 
the  railway  company  is  liable,  you  are  to  determine  from  the  evi- 
dence. In  other  words,  you  are  to  determine  from  the  evidence 
whether  or  not  the  plaintiff  has  shown  by  a  fair  preponderance  of 
the  evidence  that  under  the  facts  and  circumstances  known  and  ap- 
parent to  the  motorman,  and  in  view  of  the  situation  as  it  appeared 
to  him,  this  car  was  run  at  a  high  and  dangerous  rate  of  speed, 
with  reckless  and  wanton  disregard  of  consequences,  and  whether 
or  not  this  accident  was  caused  thereby.  If  these  things  have  not 
been  so  shown,  the  defendant  is  not  liable.    If  they  have  not  been 
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established,  then  the  defendant  is  not  liable.  If  you  find  from  the 
evidence  that  no  bell  or  gong  was  rung  or  sounded,  this  would  be 
an  act  of  negligence  on  the  part  of  the  defendant  company .^^ 

§  4854(2).    Texas 

You  ar'e  instructed  that  if  you  find  and  believe  from  the  evidence 
that  as  the  defendant's  car  approached  the  scene  of  the  accident  it 
stopped  before  reaching  the  vehicle  in  which  plaintiff's  wife  was 
seated,  and  that,  while  it  was  standing  still,  plaintiff's  wife  drove 
the  horse  and  vehicle  in  the  clear  of  the  car  so  that  the  car  could 
have  passed  same  in  safety,  if  it  had  remained  stationary,  and  that 
the  motorman  thereupon  told  the  plaintiff's  wife  to  stand  still, 
that  he  could  pass,  and  that  after,  such  statem.ent,  while  the 
vehicle  was  in  the  clear,  the  motorman  started  his  car  forward; 
and  that  in  so  starting  his  car  he  was  in  the  exercise  of  that  care 
that  an  ordinarily  prudent  person  would  exercise  under  the  same 
or  similar  circumstances,  and  that  the  front  of  the  car  passed  the 
vehicle  in  safety,  and  that  after  the  front  of  the  car  passed  the 
vehicle  in  safety,  that  the  vehicle  for  some  reason  suddenly  came 
in  contact  with  the  side  of  the  car,  and  that  it  did  so  at  such  time 
and  under  such  circumstances  that  the  defendant  could  not  b}^  the 
use  of  the  means  at  hand  have  stopped  the  car  and  avoided  the  ac- 
cident, then  in  that  event  you  are  instructed  that  the  plaintiff 
would  not  be  entitled  to  recover  anything  of  the  defendant  herein, 
and  you  will  return  your  verdict  for  the  defendant.^^ 

§  4855.     Duty  to  avoid  frightening  horses 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  motor- 
man  in  charge  of  the  car  of  the  defendant  upon  the  occasion  in 
question  to  keep  a  lookout  for  travelers  on  the  street  in  close  prox- 
imity to  its  cars,  and  to  have  said  car  under  such  control  that  it 
could  be  stopped  within  a  reasonable  time  after  the  discovery,  by 
ordinary  care,  of  the  peril,  if  any,  to  travelers  upon  the  streets  by 
reason  of  horses  becoming  frightened  at  the  approach  of  the  car ; 
and  the  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that,  while  plaintiff,  on  the  occasion  in  question,  was  passing 

along street,  in  ,  riding  in  a  buggy,  to  which  a  horse 

was  attached,  and  the  horse  became  frightened  at  the  approach  of 
the  car  in  charge  of  the  motorman,  and  after  he  discovered,  or  by 
the  exercise  of  ordinary  care  could  have  discovered,  that  plaintiff's 
horse  was  frightened  at  the  aj^jproach  of  the  car,  and  she  was  in 
apparent  danger,  and  he  failed  to  have  his  car  under  reasonable 
control,  and  he  negligently  failed  to  exercise  ordinary  care  con- 
si  I'.pdcll  V.  Detroit,  Y.  &  A.  A.  Ky.,  82  Koiiy  v,  Dallas  Consol.  Electric 
92  N.  W.  :il9,  131  Mich.  G(J8.                        St.  lly.  Co.  (Civ.  App.)  15S  S.  W.  221. 


5099  STREET   RAILROADS  §  4857(1) 

sistent  with  the  safety  of  the  passengers  on  the  car  to  stop  the 
car,  or  to  slow  same  down,  and  continued  to  negligently  move 
the  car  towards  the  horse  and  buggy  in  which  plaintiff  was  rid- 
ing, thereby  causing  the  horse  to  said  buggy  to  scare  and  frighten, 
or  turn  said  buggy  around,  thereby  causing  plaintiff  to  be  fright- 
ened, shocked,  or  severely  thrown  against  the  buggy  and  injuring 
her,  the  law  is  for  the  plaintiff,  and  the  jury  should  so  find;  but, 
unless  the  jury  should  so  believe,  the  law  is  for  the  defendant,  and 
the  jury  should  so  find.^^ 

You  are  instructed  that,   if  you   believe   from  the  evidence  that, 

while  plaintiff  was  passing  along street,  in  or  near  the  city 

of  ,  driving  a  horse  attached  to  a  buggy  in  which  he  and 

his  family  were  riding  at  the  time,  the  said  horse  became  fright- 
ened at  a  car  belonging  to  the  defendant,  Railroad  Com- 
pany, and  in  charge  of  one  of  its  servants,  and  that,  after  said  agent 
discovered  that  said  horse  was  frightened  at  his  car,  he  stopped  his 
car,  and  negligently,  carelessly,  and  willfully  failed  to  keep  it  stop- 
ped reasonably  long  enough  time  for  the  plaintiff  to  reach  a  place 
of  safety,  or  ran  said  car  close  to  said  horse,  and  by  reason  thereof 
said  horse  became  frightened,  ran  off,  and  injured  the  plaintiff's 
knee,  damaged  his  buggy,  and  injured  the  horse,  then  you  ought 
to  find  for  the  plaintiff,  and  so  state  in  your  verdict.^* 

§  4856.     Duty  to  deaf  persons 

You  are  instructed  that,  if  you  should  find  from  the  evidence 
that  the  motorman  was  aware  that  the  decedent  was  deaf,  and 
knew  that  the  person  riding  upon  the  wheel  in  front  of  the  car 
was  decedent,  this  knowledge  would  impose  upon  the  motorman 
the  duty  of  greater  care  and  caution  in  the  movement  and  con- 
trol and  handling  of  his  car.^^ 

§  4857.     Duty  to  children 
§  4857(1).    Alabama 

You  are  instructed  that,  in  regard  to  a  child  of  tender  years, 
that  is,  under years  old,  the  motorman  has  no  right  to  as- 
sume that  a  child  of  such  tender  age,  who  is  seen  on  or  in  dan- 
gerous proximity  to  the  track,  will  not  go  on,  or  will  not  remain 
on,  the  track,  and  the  law  requires  him  at  once  to  put  his  car  under 
such  control  as  to  immediately  stop  it,  if  that  becomes  necessary 
to  avert  the  injury;  in  other  words,  if  you  are  reasonably  satisfied 
from  the  evidence  in  this  case  that  the  motorman  saw  the  child  on 

33  Kentucky   Traction   &  Terminal         84  Owensboro  City  R.  Co.  v.  Wall, 
Co.  V.  Humphrey,  182  S.  W.  854,  168      133  S.  W.  1145,  142  Ky.  86. 
Ky.  611.  3  5  Bedell  v.  Detroit,  Y.  &  A.  A.  Ey., 

92  N.  W.  349,  131  Midi.  668. 
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the  track  or  in  dangerous  proximity  to  the  track,  then  it  became 
his  duty  at  once  to  put  his  car  under  such  control  as  to  be  able  to 
immediately  stop  it,  if  it  was  necessary  to  do  that  in  order  to  avert 
injury.^^ 

§  4857(2).    Colorado 

The  court  instructs  the  jury  that,  in  the  operation  of  such  cars, 
it  is  the  duty  of  the  defendant  company  to  recognize  that  children 
may  from  time  to  time  be  occupying  and  using  the  said  streets ; 
that  the  degree  of  care  which  must  be  then  exercised  by  the  de- 
fendant is  that  which  is  commensurate  with  the  circumstances  of 
such  use,  as  the  same  would  be  taken  into  consideration  by  a  rea- 
sonably prudent  person  engaged  in  the  operation  of  such  cars ;  that 
in  populous  portions  of  the  city  it  is  the  duty  of  the  company  to 
exercise  added  care  and  watchfulness,  lest  the  track  should  be  ob- 
structed by  children  using  the  street  either  for  play  or  otherwise ; 
and  that  in  general  the  degree  of  care  which  the  company  must 
exercise,  under  all  the  circumstances,  may  be  defined  to  be  that  de- 
gree of  care  which  would  be  used  by  an  ordinarily  prudent  person 
to  prevent  the  happening  of  injury.^'^ 

§  4857(3).     Illinois 

The  jury  are  instructed  that,  if  you  believe  .from  the  evidence, 
under  the  instructions  of  the  court,  that  at  the  time  and  place  in 
question  said  car  was  being  operated  and  driven  with  due  care, 
then  it  did  not  become  the  duty  of  the  motorman  to  stop  said 
car,  or  slacken  its  speed,  merely  because  he  may  have  seen  de- 
ceased in  the  street,  unless  the  conduct  of  deceased  was  such  as  to 
indicate  to  an  ordinarily  prudent  and  cautious  person  that  she 
was  about  to  come  upon  or  cross  the  said  tracks,  and  if  you  believe 
from  the  evidence,  under  the  instructions  of  the  court,  that  the  mo- 
torman of  said  car,  as  soon  as  he  knew,  or  by  the  exercise  of  ordi- 
nary care  could  have  known,  that  deceased  was  about  to  come 
upon  or  cross  said  tracks,  exercised  such  care  to  avoid  injuring 
deceased  as  is  to  be  expected  of  a  man  of  ordinary  coolness  under 
similar  circumstances,  then  you  should  find  the  defendant  not 
guilty.'** 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  in  approaching  the 
place  in  question  the  car  was  being  operated  with  ordinary  care, 
and  that  the  deceased  ran  in  the  way  of  the  car  so  suddenly  that 
the  motf>rman  had  no  such  notice  of  any  danger  to  the  deceased 

«"  I'.iniiiiiKliiiiii,   K.  fc  p..  K.  Co.  V.  38  Casoy   v.   Chicago  Consol.   Trac- 

FoJisl.  (W  So.  2St-4,  V.i'2  Ala.  410.  tiou  Co.,  174  111.  App.  51. 

3  7  Dcrivor    Citv    Tramway     Co.    v. 
Browu,  113  P.  304,  57  Colo.  481. 
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as  to  give  him  an  opportunity  to  avoid  the  danger  by  the  exer- 
cise of  such  ordinary  care  as  is  to  be  expected  of  a  man  of  ordinary 
coolness  under  such  circumstances  as  were  then  surrounding-  him, 
then  the  court  instructs  the  jury  to  find  the  defendant  not  guilty.^* 
The  court  instructs  the  jury  that  while  the  defendant,  in  oper- 
ating its  said  cars  in  question,  was  bound  to  have  regard  to  the 
rights  and  safety  of  others,  yet  it  was  not  obliged  to  be  all  the 
while  on  its  guard  against  the  not  reasonably  to  be  expected,  the 
unusual  and  extraordinary,  and  if  the  jury  believe  from  the  evi- 
dence, under  the  instruction  of  the  court,  that  the  plaintiff's  sud- 
denly starting  to  run  across  the  street  in  front  of  the  defendant's 
car,  if  she  did  so  run,  was,  under  all  the  circumstances  in  evidence 
extraordinary,  not  reasonably  to  be  expected,  or  unusual,  and  that 
as  "the  car  approached  the  place  in  question  it  was  being  operated 
with  ordinary  care  by  the  servant  or  servants  in  charge  thereof, 
then  it  became  the  duty  of  the  defendant  to  stop  its  car  only  as 
soon  as  the  servant  or  servants  in  charge  thereof  had  notice  or 
knowledge  of  the  apparent  intention  of  the  plaintiff  to  do  as  she 
did ;  and  if  the  jury  believe  from  the  evidence,  under  the  instruc- 
tions of  the  court,  that  such  notice  or  knowledge  came  too  late  for 
the  said  servant  or  servants  in  the  exercise  of  ordinary  care  to  stop 
said  car  without  injuring  the  plaintiff,  then  the  jury  must  find  the  ' 
defendant  not  guilty.*" 

§  4857(4).    Indiana 

The  jury  are  instructed  that  the  presumption  that  a  person  seen 
on  an  interurban  car  track  or  approaching  the  track  will  leave  it 
or  not  enter  upon  it  before  the  car  reaches  him  cannot  be  indulged 
in  where  a  child  of  tender  years  is  seen  on  the  track  or  is  seen  ap- 
proaching it  apparently  unconscious  of  the  approaching  car.*^ 

§  4857(5).     Missouri 

The  court  instructs  the  jury  that  a  motorman  in  charge  of  a 
street  car  is  only  required  to  exercise  toward  persons  near  its 
tracks  ordinary  care  to  prevent  injury  to  them,  and  if  he  does  this  he  is 

guilty  of  no  negligence.    If  you  believe  that  the  motorman, ,  did 

all  that  a  reasonably  prudent  person  under  the  same  circumstances 
would  have  done  to  prevent  injury  to  plaintiff,  then  he  was  guilty  of 
no  negligence,  and  plaintiff  cannot  recover  in  this  case,  and  your  verdict 
must  be  for  defendant.*^ 

TEe  court  instructs  the  jury  that  if  you  believe  and  find  from 

3  9  Casey  v.  Chicago  Consol.  Trac-  ^iTerre  Haute,  I.  &  E.  Traction 
tion  Co.,  174  111.  App.  51.                              Co.  v.  Maberry,  100  N.  E.  401,  52  Ind. 

4  0  Scanlan  v.  Chicago  Union  Trac-      App.  114. 

tion  Co.,  127  111.  App.  406.  4  2  Turnbow  v.  Dunham.  197  S.  W. 

103,  272  Mo.  53. 
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the  evidence  in  this  case  that  at  the  time  the  front  trucks  of  the 
car  safely  passed  the  plaintiff,  he  was  standing  still,  and  that  there 
was  nothing  in  his  manner  to  indicate  to  the  motorman  that  the 
child  would  move  against  the  car  or  under  the  rear  trucks,  and 
that  a  reasonably  prudent  person,  situated  as  the  motorman  was, 
would  not  have  reasonably  anticipated  that  the  child  would  move 
under  the  rear  trucks  of  the  car,  and  that  the  motorman  took  all 
the  precautions  to  avoid  injuring  the  child  that  a  reasonably  pru- 
dent person  would  have  done  under  the  same  circumstances,  then 
plaintiff  cannot  recover  in  this  case  and  your  verdict  must  be  for 
the  defendants."*^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from 
the  evidence  that  a  reasonably  prudent  and  careful  person  placed 
in  the  position  of  the  motorman  at  the  time  would  not  have  rea- 
sonably anticipated  that  plaintiff,  after  the  front  trucks  of  the  car 
had  safely  passed  him,  under  all  the  facts  and  circumstances  de- 
tailed in  evidence,  would  move  against  the  car  or  under  the  rear 

trucks,  then  the  motorman,  ,  did  all  that  was  required  of 

him,  and  he  was  guilty  of  no  negligence,  and  plaintiff  cannot  re- 
cover, and  your  verdict  must  be  for  the  defendants.'** 

You  are  further  instructed  that,  if  you  believe  and  find  from 

the  evidence  that  ,  the  child  of  the  plaintiffs,  became  in  a 

position  of  imminent  peril  of  being  struck  by  the  electric  car  men- 
tioned in  evidence  while  upon,  in  close  proximity  to,  or  approach- 
ing the  track  upon  which  said  car  was  running,  and  that  the  mo- 
torman of  the  defendant  operating  said  car  saw  him  in  such  posi- 
tion of  danger,  or  by  the  exercise  of  reasonable  care  would  have 
seen  him,  in  time  to  have  slackened  the  speed  of  said  car  or  stop- 
ped the  same  and  avoided  striking  and  injuring  the  child,  but  neg- 
ligently and  carelessly  failed  to  do  so,  thereby  striking  him  and  in- 
flicting injuries  upon  him  from  which  he  died,  then  your  verdict 
must  be  for  the  plaintiffs.**^ 

The  jury  are  instructed  that,  at  the  time  when  and  the  place 

where  said  was  struck  by  the  car  and  dragged  and  killed, 

the  law  imposed  upon  the  motorman,  while  running  said  motor 
car,  the  duty  to  keep  a  vigilant  watch  for  all  persons  on  foot,  and 
especially  children,  either  on  the  track  or  moving  toward  it,  and, 
on  the  first  appearance  of  danger  to  such  child,  to  stop  the  car 
within  the  shortest  time  and  space  practicable,  consistent  with  the 
safety  of  passengers.  And  if  the  jury  find  from  the  evidence  that 
the  motorman  oj)erating  said  car  failed  to  perform  such  duty,  then 

*3Tiirnbow  v.  Dunliaiii,  I'M  S.  W.  ■•■■•  Nippor    v.    Metropolitan    St.  Ry. 

10:5,  27L'  Mo.  53.  Co.,  1'2[)  S.  W.  431),  145  Mo.  App.  224. 

••  •  1'urnl)0W  V,  Duiiliam,  IDT  S.  W. 
103,  272  Mo.  53. 
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such  failure  was  negligence  on  the  part  of  the  defendant  company ; 
and,  if  the  jury  believe  from  the  evidence  that  in  consequence  of 
such  negligence  above  specified  the  death  of  said  child  was  caused, 
your  finding  should  be  for  the  plaintififs,  unless  you  find  from  the 
evidence  that  plaintiffs,  or  one  of  them,  or  said  child,  was  guilty 
of  negligence  which  directly  contributed  to  the  death  of  said  child  ; 
and  the  burden  of  proving  contributory  negligence  on  the  part  of 
said  child  or  plaintiffs  rests  on  defendant,  and,  unless  defendant 
has  proven  such  contributory  negligence  by  a  preponderance  of 
evidence,  you  cannot  find  for  the  defendant  on  that  ground.*® 

The  court  instructs  the  jury  that  if  they  find  and  believe  from  all 

the  evidence  in  this  case  that avenue  at street  in  the 

city  of ,  on ,  was  an  open  and  public  street  in  said  city, 

and  that  at  said  date  defendant  operated  an  electric  street  railway 

running  east  and  west  on  said  avenue  for  the  purpose  of 

transporting  persons  for  hire  from  one  point  to  another  in  said  city, 
and  was  using  the  tracks  and  operating  the  railway  car  mentioned 
in  the  evidence,  and  that  plaintiff  was,  at  said  date,  crossing  said 

avenue   from  the  south  to  the   north   at   the  intersection   of 

avenue,  and  that,  while  she  was  so  crossing  said  avenue,  she 

was  run  upon  and  knocked  down  by  the  westbound  car  mentioned 
in  the  evidence,  and  injured  to  such  an  extent  as  to  cause  the  am- 
putation of  her  foot  and  part  of  her  leg,  and  if  you  further  find  and  be- 
lieve from  the  evidence  that,  at  the  time  above  mentioned,  plaintiff 
exercised  such  care  and  caution,  for  her  own  safety,  as  a  reasonably 
prudent  child  of  her  age  and  capacity  would  have  exercised  under 
the  same  and  similar  circumstances,  and  that  the  motorman  in 
charge  of  and  operating  said  car,  either  saw,  or  by  the  exercise  of 
ordinary  care  on  his  part  could  have  seen,  plaintiff  moving  toward 
and  upon  said  tracks,  if  you  so  find,  in  time  to  have  checked  the 
speed  of  said  car  with  safety  to  its  passengers,  and  to  have  avoided 
running  over  and  injuring  plaintiff,  if  you  find  such  were  the  facts, 
and  that  said  motorman  neglected  and  failed  to  do  so,  and  that  such 
failures,  if  any,  directly  and  proximately  caused  the  injury  to  plain- 
tiff, then  your  verdict  shall  be  for  the  plaintiff.*' 

The  jurors  are  instructed  that  if  they  believe  and  find  from  the 

evidence  that  plaintiffs  are  the  parents  of ,  deceased  ;  that  said 

deceased  at  the  time  of  his  death  was  a  minor,  unmarried,  and  of 

the  age  of years ;  and  that  defendant  on  and  prior  to  about  the 

of ,  was  engaged  in  the  business  of  transporting  pas- 
sengers for  hire  from  one  point  to  another  within  the  city  of -, 

by  street  railway,  and  for  that  purpose  used  and  operated  its  rail- 

46  Spencer  v.  St.  Louis  Transit  Co.,  *'  Heinzle  v.  Metropolitan  St.  Ry. 

121  S.  W.  108,  222  Mo.  310.  Co.,  Ill  S.  W.  536,  213  Mo.  102. 
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way,  and  a  certain  gripcar  and  trailer  composing  the  train ;  and  if 

the  jurors  further  believe  and  find  from  the  evidence  that  

street  at  said  time  was  an  open  public  street  of  the  city  of at 

die  place  hereinafter  mentioned;  and  if  the  jurors  further  believe 

and  find  from  the  evidence  that  on  the  said  day  of , 

that  said  child  was  in  said street,  at  a  point  at  or  near  the 

crossing  on  the  east  side  of street,  and  whilst  on  said  street 

at  said  place  he  was  run  over  by  defendant's  said  gripcar,  and  there- 
by injured,  and  died  from  the  effect  thereof;  and  if  the  jurors  fur- 
ther believe  and  find  from  the  evidence  that  defendant's  gripman  in 
charge  of  said  gripcar  just  before  and  at  the  time  of  so  running  over 
and  injuring  said  child  was  not  keeping  a  vigilant  watch  for  all  per- 
sons on  foot,  especially  children,  either  on  its  said  track  or  moving 
towards  it,  or  that  said  gripman  did  not  stop  said  gripcar  in  the 
shortest  time  and  space  possible,  under  the  circumstances,  upon  the 
first  appearance  of  danger  to  said  child ;  and  if  the  jurors  further  be- 
lieve and  find  from  the  evidence  that  said  gripman,  by  the  keeping  of 
such  vigilant  watch,  would  have  seen  said  child  moving  towards  the 
track,  or  upon  the  track  and  in  danger,  and  could,  in  the  exercise  of 
ordinary  care,  by  so  stopping  said  gripcar  in  the  shortest  time  and 
space  possible  under  the  circumstances,  have  averted  the  injury 
from  said  child;  and  if  the  jurors  further  believe  and  find  from  the 
evidence  that  plaintiffs  exercised  ordinary  care  in  the  custody  of 
said  child,  in  keeping  it  from  being  exposed  to  said  injury,  according 
to  their  condition  in  life,  and  that  said  child  exercised  the  degree  of 
care  which  is  reasonably  to  be  expected  from  a  child  of  his  years  and 
experience  under  the  circumstances, — then  your  verdict  should  be 
for  the  plaintiffs,  and,  if  you  find  for  the  plaintiffs,  you  will  assess 

their  damages  in  the  sum  of  $ .^^ 

The  court  further  instructs  you  that  all  the  evidence  in  this  case 

shows  that  the  child,  ,  was  on  the  pavement,  in  the  crowd, 

and  if  the  jury  believe  from  the  evidence  that  the  gripman  and  con- 
ductor were  keeping  a  vigilant  watch  for  all  persons  on  foot,  es- 
pecially children,  as  mentioned  in  these  instructions,  as  the  train  was 

crossing street  and  approaching  the  east  crossing,  and  that 

as  soon  as  the  crowd  surged  or  rushed  towards  the  track  the  grip- 
man  stopped  the  train  in  the  shortest  time  and  space  possible  un- 
der the  circumstances,  then  your  verdict  must  be  for  the  defend- 
ant, notwithstanding  the  gripman  did  not  notice  the  boy  as  he  ran 
from  the  pavement  and  onto  the  track,  or  thereafter.*^ 

*'^  ^I(>;,'aii  ot  ill.  V.  <!itiz(us'  lly.  Co.,  ■">  ITogan  et  al.  v.  Citizens'  Ry.  Co., 

51  S.  \V.  473,  IGO  Mo.  'M.  51  S.  W.  473,  150  Mo.  30. 
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§  4857(6).    New  York 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  car  of  the  defendant,  at  the  time  of  the  accident  was  run- 
ing-  at  a  moderate  and  proper  rate  of  speed,  and  if  you  further 
believe  from  the  evidence  that,  at  the  time  the  child  first  started  to 
leave  the  sidewalk  to  cross  the  tracks  of  defendant,  the  car  which 
struck  her  was  so  close  to  the  place  where  the  child  was  struck 
and  run  over  that  it  was  impossible  for  the  car,  under  any  cir- 
tumstances  to  be  stopped  before  running  over  the  child,  then  your 
verdict  should  be  for  the  defendant.^* 

§  4858.     Duty  with  respect  to  moving  child  from  under  car 

The  jury  are  instructed  that  it  was  also  the  duty  of  the  defend- 
ants, by  their  servants  and  agents,  after  the  child  was  knocked 
down,  to  exercise  ordinary  care  to  avoid  injuring  him  by  moving- 
the  car  in  an  improper  manner.  In  removing  the  child  from  un- 
der the  car  after  it  came  to  a  standstill,  if  the  conductor  and  motor- 
man  exercised  ordinary  care,  and  did  that  which  a  person  of 
average  prudence  would  have  done  under  like  circumstances  in  a 
like  emergency,  the  defendants  are  not  liable  on  this  ground.  If 
the  defendants  failed  to  perform  their  duty  in  this  respect,  and  neg- 
ligently moved  the  car,  and  the  child's  death  was  due  to  this 
cause,  they  are  liable.^^ 

§  4859.     Duty  towards  trespassers  on  car 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  of  the  starting  of  defendant's  car, 
was  on  said  car,  not  as  a  passenger  or  with  the  consent  of  the  com- 
pany, or  that  he  remained  there  after  instructed  to  get  off  by  the 
conductor,  but  was  there  without  the  knowledge  or  consent  of 
the  company,  or  its  employes,  in  the  exercise  of  reasonable  care 
upon  their  part,  and  that  the  plaintiff  jumped  from  the  defendant's 
car  when  it  reached  the  pile  of  sand  or  dirt  because  he  knew  he 
had  no  right  on  said  car,  or  because  he  had  been  told  by  the  said  con- 
ductor to  get  off  the  said  car  before  it  started,  and  was  thereby 
injured,  he  cannot  recover  in  this  case.^^ 

The  jury  are  further  instructed  by  the  court  that  if  the  plaintiff, 

at  the  time  of  the  injury,  was  a  child  of  tender  age  of  years, 

and  was  riding  upon   the   defendant's  car   in   the   city  of  , 

whilst  the  same  was  in  motion,  and  that  the  defendant's  servants 
in  charge  of  said  car  knew  of  his  presence  on  the  car  and  ordered 

ooWeitzman  v.  Nassau  Electric  R.  si  Carney  v.  Concord  St.  Ey.,  57  A. 

Co.,  57  N.   Y.   S.   1120,   40  App.   Div.  218,  72  N.  H.  361. 

615;    Ehrmann  V.  Nassau  Electric  R.  52  Richmond   Traction   Co.   v.   Wil- 

Cc,  4S  N.  Y.  Supp.  379,  23  App.  Div.  kinson,  43  S.  E.  622,  101  Ya.  394. 
21. 
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him  to  get  off,  it  was  their  duty  to  have  reduced  the  speed  of  said 
car,  before  ordering  the  plaintiff  to  leave  the  same,  to  such  a  rate 
of  speed  as  the  plaintiff  might  depart  from  the  car  with  safety, 
notwithstanding  the  jury  may  believe  that  the  plaintiff  was  at  the 
time  a  trespasser  upon  the  defendant's  car.  But  in  order  to  find 
for  the  plaintiff  the  jury  must  believe  that  the  order  of  the  con- 
ductor was  given  in  such  a  manner  as  to  frighten  or  intimidate 
the  plaintiff  to  such  an  extent  as  to  cause  him  to  jump  from  the 
car  while  it  was  in  motion ;  taking  into  consideration  the  age  and 
capacity  of  the  plaintiff.^^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  plaintiff,  at  the  time  of  the  injury  was  a  child  of  tender 
years,  and  had  boarded  a  car  of  the  defendant  company  whilst 
the  same  was  standing  at  the  eastern  terminus  of  the  defendant's 
road,  and  that  the  agents  and  employes  of  the  defendant  company 
knew  of  his  presence  on  said  car,  and  that  said  child  was  standing 
on  the  step  of  said  car,  and  that  step  was  a  place  of  danger  for  a 
child,  then  it  was  the  duty  of  the  agents  or  employes  of  said  com- 
pany to  take  notice  of  the  danger  of  the  plaintiff;  and  if  they  be- 
lieve from  the  evidence  that  the  conductor  or  motorman  allowed 
the  car  to  start  while  the  plaintiff  occupied  such  position,  which 
action  in  permitting  the  said  plaintiff  to  remain  on  the  car  resulted 
in  the  injury  to  said  plaintiff,  then  they  shall  find  for  the  plain- 
tiff; provided  the  jury  shall  believe  from  the  evidence  that  the 
plaintiff,  by  reason  of  his  age  and  want  of  judgment  and  discretion, 
was  not  guilty  of  contributory  negligence  as  heretofore  defined  in 
these  instructions.^* 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  motorman  or  conductor  knew  that,  when  the  car  was  about 
to  start  off  on  its  return  trip,  the  said  plaintiff  occupied  a  dan- 
gerous position  for  a  child  of  tender  years,  then  it  was  the  duty 
of  the  said  conductor  and  motorman  not  to  start  the  car  while  the 
plaintiff'  was  so  occupying  said  position;  and,  if  you  believe  from 
the  evidence  that  they  did  so,  negligence  may  be  imputed  to  the 
defendant,  and  if  you  so  find  you  will  find  for  plaintiff,  if  you  believe 
that  the  accident  was  occasioned  hy  said  negligence,  provided  you  shall 
believe  from  the  evidence  that  the  plaintiff'  exercised  such  a  degree  of 
care  and  caution  as  under  the  circumstances  might  reasonably  be  ex- 
pected from  one  of  his  age  and  intelligence.®^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  before  starting  the  car  of  the  defendant  company  the 

Ksiticliinond   Traction   Co.    v.    Wil-  r.r.  Jiichniond   Traction   Co.   v.    Wil- 

kinson,   y.i  a.  E.  <>22,   101  Va.  304.  kiuson,  43  S.  E.  G22,  101  Va.  394. 

■■*  Kicliiiioiul    Traction   Co.   v.    Wil- 
kinson, 43  S.  E.  622,  101  Va.  304. 
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defendant's  conductor,  in  the  exercise  of  reasonable  care,  believed 
that  in  response  to  his  direction  so  to  do  the  plaintiff  and  his  com- 
panions had  gotten  off  the  defendant's  car,  and  the  plaintiff  either 
got  on  again  or  remained  there  without  the  knowledge  of  the  mo- 
torman  or  conductor  on  the  defendant's  car,  and  the  plaintiff 
jumped  from  the  said  car  and  was  injured,  he  cannot  recover,  and 
the  jury  must  find  for  the  defendant.^*' 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  conductor,  before  starting  the  car,  saw  three  boys 
on  the  same,  and  told  them  to  get  off,  and  if  they  further  believe 
that,  before  starting  the  car,  two  of  these  boys  did  get  oft",  and 
the  conductor  exercised  reasonable  care  in  looking  to  see  if  the  boys 
had  gotten  off,  and  did  not  know  or  see  the  plaintiff  on  the 
car  before  the  accident,  the  jury  must  find  a  verdict  for  the  de- 
fendant company.^' 

You  are  instructed  that,  if  you  further  believe  from  the  evidence 
that  the  employes  of  defendant  knew  the  plaintiff  was  on  said 
car,  in  a  dangerous  situation,  considering  his  age  and  experience 
and  understanding,  that  then  it  was  their  duty  to  slow  up  suf- 
ficiently to  permit  said  plaintiff  to  leave  said  car  in  safety,  if  the 
same  was  in  motion,  and,  if  the  said  car  had  not  been  started,  not 
to  start  same  until  said  plaintiff  had  gotten  to  a  place  of  safety ; 
and,  if  you  believe  from  the  evidence  that  the  injury  resulted  to 
the  plaintiff  from  the  failure  of  said  employes  in  either  one  of  these 
particulars,  you  must  find  for  the  plaintiff,  provided  you  believe 
from  the  evidence  that  the  plaintiff  exercised  such  a  degree  of 
care  and  caution  as  under  the  circumstances  might  reasonably  be 
expected  from  one  of  his  age  and  intelligence.^* 

The  jury  are  instructed  that,  although  they  may  believe  from 
the  evidence  that  the  motorman  called  to  the  plaintiff  and  his 
companions  to  get  off  the  car,  yet,  to  entitle  the  plaintiff  to  re- 
cover in  this  action,  the  jury  must  believe  that  said  call  of  the 
motorman  was  of  such  a  threatening  character  as  to  justify  the 
belief  in  the  mind  of  the  plaintiff,  taking  into  consideration  his  age, 
intelligence,  capacity,  and  ability  to  know  the  danger  and  to 
avoid  it,  that  the  motorman  intended  to  do  him  bodily  harm,  or 
to  eject  him  from  the  said  car  while  it  was  in  motion,  and  that  the 
plaintiff,  through  fear  of  such  threat,  jumped  from  the  car,  and  was 
injured,  and  the  jury  must  further  believe  that  it  was  within 
the  scope  and  duty  of  said  motorman  to  order  the  plaintiff  to  get 
off  of  said  car.^ 

5  6  Richmond   Traction   Co.  v.   Wil-  cs  Richmond  Traction   Co.   v.   Wil- 

kinson, 43  S.  E.  622,  101  Va.  394.  kinson.  43  S.  E.  622,  101  Va.  394. 

3  7  Richmond  Traction   Co.   v.    Wil-  59  Washiuj?ton,  A.  &  Mt.  V.  Electric 

kinson,  43  S.  E.  622,  101  Va.  394.  Ry.   Co.  v.   Quayle,  30  S.  E.  391,  95 

Va.  741. 
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The  jury  are  instructed  that  although  they  may  find  from  the 
evidence  that,  at  the  time  of  the  accident  to  the  plaintiff,  defendant's 

train  was  running  at  a  greater  rate  of  speed  than miles  an  hour, 

that  would  not  justify  a  recovery  in  this  case  in  favor  of  the  plain- 
tiff, unless  the  jury  further  find  that  the  plaintiff,  taking  into 
consideration  his  age  and  experience  and  understanding,  by  rea- 
son of  the  threatening  language  of  the  motorman,  had  reasonable 
ground  for  believing  that  the  motorman  intended  to  inflict  physical 
violence  upon  the  plaintiff,  or  to  eject  him  from  the  car,  or  so  ter- 
rorized the  plaintiff  as  to  compel  him  against  his  will  to  jump 
from  the  car.^" 

§  4860.     Same — Right  to  order  trespassers  off  while  car  in  motion 

The  court  further  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  plaintiff  was  injured  by  jumping  from  a 
moving  electric  car  of  the  defendant,  whilst  being  propelled  through 

the  streets  of  the  city  of  ,  and  that  the  plaintiff's  act  of 

jumping  from  the  car  was  caused  by  the  orders  of  the  defendant's 
motorman  or  conductor  in  charge  of  the  car,  given  while  the  car 
was  in  motion,  then  they  must  find  for  the  plaintiff,  provided  the 
jury  shall  believe  that  the  plaintiff,  by  reason  of  his  age  and  want 
of  judgment  and  discretion,  was  unable  to  exercise  care  and  cau- 
tion to  resist  the  orders  of  the  defendant's  motorman  or  con- 
ductor. The  jury  must  believe  from  the  evidence  that  the  conduc- 
tor ordered  the  plaintiff  to  get  off,  while  the  car  was  moving,  in 
such  a  threatening  manner  as  to  intimidate  the  plaintiff,  con- 
sidering his  age  and  capacity,  and  thereby  caused  him  to  jump  from 
said  car.^^ 

§  4861.     Proximate  cause  of  accident 
§  4861(1).     United   States 

You  are  instructed  that  the  object  of  the  ordinance  requiring  the 
ringing  of  a  gong  or  bell  is  to  give  the  drivers  of  vehicles  and 
persons  about  to  cross  the  track  of  the  defendant  company  warn- 
ing that  the  car  is  approaching  upon  said  track,  and  if  said  driver 
or  person  about  to  go  upon  the  track  sees  the  car  and  knows  of  its 
approach  as  early  as  they  would  have  known  of  such  approach  if 
the  bell  had  been  rung,  then  the  reason  or  necessity  for  the  ring- 
ing of  the  bell  does  not  exist,  and  the  failure  to  ring  it  cannot 
be  the  cause  of  the  accident;  and  if  in  this  case  you  find  from  the 
evidence  tliat  the  driver  of  the  vehicle  and  the  plaintiff's  herein 
saw  and  knew  of  the  ajjproach  of  the  car  as  early  as  they  would 

«<>  Washington,  A.  <S:  Mt.  V.  Eloclric  "' Rirliinnnd   Traction  Co.   v.    Wil- 

Ry.  Co.   V.  Quayle,  liO   S.  E.  31)1,  95       kiusou,  43  S.  E.  G22,  101  Va.  304. 
Va.  741. 
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have  known  of  it  if  the  bell  had  been  rung,  as  required  by  the 
ordinance,  then  you  cannot  find  that  the  failure,  if  any  existed,  to 
ring  the  bell,  was  the  proximate  cause  of  the  injury.^' 

%  4861(2).    New  York 

The  jury  are  instructed  that,  even  if  you  believe  the  motorman  did 
not  stop  the  car  as  soon  as  he  should  have,  after  striking  the  infant 
plaintiff,  and  that  the  defendant  was  negligent  in  carrying  the  infant 
plaintiff  for  some  distance  in  the  fender,  nevertheless  the  plaintiff  is 
not  entitled  to  a  recovery  by  reason  of  thus  being  carried  in  the  fender.* 

§  4861(3).    Texas 

The  jury  are  further  instructed  as  a  part  of  the  law  in  this  case 
that  unless  they  find  from  a  preponderance  of  the  evidence  that 
the  street  car  came  in  contact  with  plaintiff's  wagon  loaded  with 
hay,  or  if  you  find  that  a  car  of  the  defendant  did  not  cause  the 
overthrowing  of  said  load  of  hay  or  said  wagon,  or  of  said  hay 
frame,  and  that  but  for  the  said  overturning  plaintiff  would  not 
have  been  injured,  you  will  find  for  defendant.''^ 

§  4861(4).    Virginia 

The  court  instructs  the  jury  that,  even  though  you  may  believe 
from  the  evidence  the  driver  of  the  automobile  was  guilty  of  neg- 
ligence, yet  if  you  further  believe  from  the  evidence  that  the  motor- 
man  in  charge  of  the  street  car  of  the  defendant  ran  his  car  into 
the  automobile  as  the  result  on  his  part  of  some  act  of  negligence 
charged  in  the  declaration,  and  that  this  was  the  proximate  and 
immediate  cause  of  the  accident,  then  the  defendant  is  alone  respon- 
sible for  the  accident,  even  though  you  may  believe  from  the  evi- 
dence that  the  accident  could  not  have  occurred  but  for  the  remote 
neglect  of  the  driver  of  the  automobile.^* 

§  4862.     Unavoidable  accidents 
§  4862(1).    Delaware' 

The  court  instructs  the  jury  that,  if  they  should  believe  from  the 
evidence  that  the  servants  of  the  defendant  approached  the  plain- 
tiff with  the  car  in  the  exercise  of  due  care  and  caution,  and  after 
reaching  the  place  where  the  plaintiff  was  working,  or  after  a 
part  of  the  car  had  passed  him,  the  plaintiff  either  by  stooping  pro- 
truded a  portion  of  his  body  against  the  side  of  "the  car  and  was 
thus  struck  and  pushed  or  pulled  down  by  the  car,  or  that  he 
stepped  backward  or  otherwise  moved  so  that  he  came  in  con- 
es Denver  City  Tramway  Co.  v.  ss  Corpus  Christi  St.  &  I.  Ry.  Co. 
Norton  (C.  C.  A.  Colo.)  141  F.  599,  73  v.  Kiellberg  (Civ.  App.)  185  S.  W.  430. 
C.  C.  A.  1.                                                            6  4  Virginia  Ry.  &  Power  Co.  v.  Hill, 

*  Lawrence  v.  Metropolitan  St.  R.      91  S.  E.  194,  120  Ya.  397. 
Co.,  99  N.  Y.  S.  735,  114  App.  Div.  16. 


§  4862(2)  INSTRUCTIONS  TO  JURIES  5110 

tact  with  the  side  of  the  car  and  was  thus  pushed  down  and  in- 
jured, the  defendant  would  not  in  such  event  be  guilty  of  negligence 
and  the  plaintiff  could  not  recover  for  his  injuries  received  in  con- 
sequence thereof,^" 
§  4862(2).     Illinois 

.The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  the  plaintiff  was 
suddenly  and  without  any  negligence  or  fault  on  the  part  of  the 
defendant  placed  in  a  position  of  danger,  then,  in  order  to  charge 
the  defendant  with  the  duty  to  avoid  injuring  the  plaintiff,  the  plain- 
tiff must  show  by  a  preponderance  of  the  evidence  that  the  cir- 
cumstances were  such  that  the  servant  or  servants  of  the  defend- 
ant had  time  and  opportunity  to  become  conscious,  by  the  exercise 
of  ordinary  care,  of  the  facts  giving  rise  to  such  duty,  and  a  rea- 
sonable opportvmity  to  perform  it.  And  if  the  jury  further  believe 
from  the  evidence,  under  the  instructions  of  the  court,  that  the 
circumstances  as  shown  by  the  evidence  did  not  charge  the  said 
defendant  with  the  duty  as  thus  defined,  or  if  the  jury  believe  from 
the  evidence,  under  the  instructions  of  the  court,  that  the  said  de- 
fendant did  not  have  a  reasonable  opportunity  to  perform,  by  the 
exercise  of  that  degree  of  care  elsewhere  required  in  these  instruc- 
tions, such  duty  as  thus  defined,  then  they  should  find  the  defend- 
ant not  guilty .^^ 

§  4862(3).    Maryland 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence that  the  motorman  in  charge  of  the  car  mentioned  in  evidence 
in  this  case  was  bringing  his  car  to  a  stop  in  the  usual  manner  and 
at  the  usual  place  for  taking  on  passengers  waiting  for  the  car 

on  the  north  side  of street,  if  the  jury  so  find,  and  that  after 

the  motorman  saw,  or  could,  by  the  use  of  ordinary  diligence  have 
seen,  the  peril  of  the  plaintiff,  if  the  jury  shall  so  find,  the  said 
motorman  could  not,  by  the  use  of  such  care  as  a  reasonably 
prudent  man  would  have  used  under  like  circumstances,  have  avoid- 
ed striking  the  said  buggy,  then  the  plaintiff  cannot  recover,  and 
the  verdict  of  the  jury  must  be  for  the  defendant.*" 
§  4862(4).     Michigan 

The  jury  arc  instructed  that  if  you  believe  that  the  motorman 
did  all  that  a  reasonably  prudent  motorman  would  have  done  un- 
der similar  circumstances,  that  the  car  skidded,  and  on  that  ac- 
count ho  was  not  able  to  stop  it,  the  defendant  would  not  be  negligent.^** 

68  Ri<'clo  V.  Tfoplo's  lly.  Co.,  82  A.  o7  Capital  Traction  Co.  v.  Contner, 

(i04,  .'{  l{«>yce,  2.".."").  87  A.  mM,  120  Md.  78. 

«B  Scariinn  v.  Clilc-nRo  Unioii  True-  «»  Bloch  v.  Detroit  United  Ky.,  178 

tiou  Co.,  127  111.  App.  100.  N.  W.  G70,  211  Mich.  252. 
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§  4862(5).    Missouri 

The  court  also  instructs  the  jury  that  if,  from  the  evidence,  they 
believe  that  the  motorman  of  the  car  had  no  warning  of  the  ap- 
proach of  the  wagon,  nor  could  have  known  thereof  by  keeping  a 
vigilant  watch,  as  indicated  in  other  instructions  given,  regard  be- 
ing  had   to   the   circumstances   and   surroundings,   until   both   the 

car  and  the  wagon  had  reached  the  intersection  of and 

streets,  and  the  jury  also  believe  that  the  wagon  and  car  were  then 
both  going  at  such  a  speed  that  it  was  impossible  for  defendant's 
motorneer  to  avoid  a  collision  between  them,  then  the  jury  should 
find  a  verdict  for  the  defendant.*'^ 

The  court  further  instructs  the  jury  that  an  accident  may  hap- 
pen, and  a  person  be  injured  or  killed  therein,  that  is  not  caused 
by  the  negligence  of  any  person  connected  therewith ;    and  if  the 

jury  believe  from  the  evidence  that  the  death  of  the  child, , 

was  the  result  of  such  mere  accident  or  misadventure,  then  the 
verdict  must  be  for  the  defendant.'" 

§  4862(6).     Texas 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  the  injury  to  the  plaintiff  under  all  the  facts  and  cir- 
cumstances in  proof  before  you  was  through  misfortune  and  mis- 
adventure, and  that  defendants'  servant  in  charge  of  said  express 
car  exercised,  under  the  circumstances,  ordinary  diligence  and  care 
in  the  management  and  operation  of  said  car  at  said  time,  then  the 
jury  are  instructed  that  the  plaintiff  cannot  recover,  and,  if  you 
so  believe,  find  for  the  defendants.'^ 

§  4862(7).    Washington 

You  are  instructed  that,  if  the  collision  between  the  plaintiff  and 
the  car  of  the  defendant  was  unavoidable,  then  your  verdict  must 
be  for  the  defendant.'^ 

§  4863.     Same — Traveler  suddenly  going  upKDn  street  car  track  in 

front  of  car 
§  4863(1).     Alabama 

The  court  charges  the  jury  that  if  they  are  reasonably  satisfied 
from  the  evidence  that  the  plaintiff"  drove  upon  the  track  of  the 
defendant  before  the  car  which  collided  with  the  wagon  which 
plaintiff  was  driving  and  so  near  to  said  car  that  it  was  impossible 
to  stop  or  check  the  car  so  as  to  avoid  the  collision,  then  the 
verdict  must  be  for  the  defendant.'^ 

69  Guinney  v.  Southern  Electric  R.  ^2  Traver  v.  Spokane  St.  Ry.  Co.,  65 
Co.,  67  S.  W.  296,  167  Mo.  595.  P.  284,  25  Wash.  225. 

70  Hogan  et  al.  v.  Citizens'  Ry.  Co.,  fs  Mobile  Light  &  R.  Co.  v.  Thomas, 
51  S.  W.  473,  150  Mo.  36.  80  So.  693,  16  Ala.  App.  629. 

71  Texas  Traction  Co.  v.  Wiley  (Civ. 
App.)  164  S.  W.  1028. 
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§  4863(2).    Delaware 

The  court  instructs  the  jury  that,  if  the  plaintiff  moved  from 
a  position  of  safety  to  a  position  of  danger  near  or  upon  the  track 
of  the  railway  on  which  the  defendant's  car  was  running  so  sud- 
denly as  to  make  it  impossible  for  defendant  to  stop  its  car  before 
the  collision,  the  defendant  cannot  be  held  liable  for  the  resulting 
injury  to  plaintiff.'* 

§  4863(3).     Illinois 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence in  the  case  that,  while  the  defendant  and  its  servants  were 
(if  they  were)  exercising  ordinary  care,  the  plaintiff,  at  the  time 
and  place  of  the  injury,  suddenly  and  unexpectedly,  and  without 
the  knowledge  of  the  defendant,  drove  his  wagon  across  and  upon 
defendant's  track,  and  thereby  placed  himself  in  a  position  of  dan- 
ger, then,  in  order  to  charge  the  defendant  with  a  duty  to  avoid 
injuring  him,  the  plaintiff  must  show,  by  a  preponderance  of  the 
evidence  in  the  case,  that  the  circumstances  were  of  such  char- 
acter that  the  defendant's  servant  or  servants  had  an  opportunity 
to  become  conscious  of  the  facts  giving  rise  to  such  duty,  and  a 
reasonable  opportunity,  in  the  exercise  of  ordinary  care  and  cau- 
tion, to  perform  such  duty.  And  if  the  jury  further  believe  from 
the  evidence  that  the  facts  as  shown  by  the  evidence  did  not  charge 
the  defendant  and  its  servants  with  a  duty  as  thus  defined,  or  if 
the  jury  believe  from  the  evidence  that  the  defendant  and  its  serv- 
ants did  not  have  a  reasonable  opportunity,  in  the  exercise  of  or- 
dinary care,  to  perform  such  duty  as  thus  defined,  then  they  should 
find  the  defendant  not  guilty.  And  if  the  jury  believe  from  the 
evidence  in  the  case  that  the  plaintiff  suddenly  and  unexpectedly 
drove  his  wagon  across  and  upon  the  track,  in  front  of  the  car  of 
the  defendant  which  occasioned  the  injury,  and  that  the  servant 
or  servants  in  charge  of  such  car  did  all  that  could  be  done,  in  the 
exercise  of  ordinary  care,  to  avoid  injuring  and  damaging  him,  then 
the  plaintiff  cannot  recover  in  this  case,  and  the  jury  should  find 
the  defendant  not  guilty."* 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that,  as  the  street  car  approached  the  place  in  question,  it  was 
being  operated  with  ordinary  care,  and  that  the  plaintifi"  drove  his 
team  in  the  way  of  the  car  so  suddenly  that  the  motorman  had  no 
notice  of  any  danger  to  said  plaintiff",  so  as  to  give  him  an  oppor- 
tunity to  avoid  the  danger  to  plaintiff  by  the  exercise  of  such  pres- 
ence of  mind  and  of  such  ordinary  care  as  is  to  be  expected  from  a 
man  of  ordinary  coolness  and  prudence,  and  under  such  circum- 

"••Iliccio  V,  rcoplc's  Ki-.  Co.,  8'2  A.  7c  ciiiciiKo    Uniou   Traction    Co.    v. 

604,  3  Uoyce,  23J.  IJrowdy,  cO  N.  E.  570,  20G  111.  G15. 


5113  STREET   RAILROADS  §  4863(G) 

stances  as  were  then  surrounding  him,  then  you  should  find  de- 
fendant not  guilty.'® 

§  4863(4).    Kentucky 

You  are  instructed  that,  if  you  shall  believe  .from  the  evidence 
in  this  case  that  plaintiff's  decedent  at  the  time  and  place  com- 
plained of  by  plaintiff  suddenly  or  unexpectedly  run  on  defendant's 
track  in  front  of  its  moving  car  and  by  reason  of  which  and  as  the 
sole  cause  thereof,  and  not  on  account  of  any  negligence  on  the 
part  of  defendant's  motorman  in  charge  of  said  car,  as  defined  to 

you  by  instruction  No.  herein,  said  decedent  was  run  over 

and  killed  by  said  car,  then  the  law  is  for  the  defendant  and  you 
will  so  find." 

§  4863(5).     Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  auto  truck  in  question,  on  which  the  plain- 
tiff was  riding,  backed  up  on  the  track  (if  you  find  it  did  so  back 
up)  in  front  of  and  so  close  to  the  moving  street  car  in  question 
that  the  motorman  in  charge  of  said  street  car  could  not,  in  the 
exercise  of  ordinary  care,  have  discovered  the  peril  of  plaintiff's 
position,  if  any,  by  reason  of  the  backing  of  said  truck  if  you  find 
it  did  back  and  have  stopped  the  same  before  colliding  with  the 
auto  truck  in  question,  then  the  plaintiff  cannot  recover  and  your 
verdict  must  be  for  the  defendant.''^ 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
that  the  plaintiffs'  son  undertook  to  run  across  the  street  in  front 
of  defendant's  moving  car,  and  while  the  same  was  so  close  to  the 
said  son  as  to  prevent  the  motorman  in  the  exercise  of  ordinary  care, 
with  the  means  and  appliances  at  hand,  from  stopping  or  checking 
his  car  so  as  to  avoid  striking  the  plaintiffs'  said  son,  whereby  plain- 
tift''s  said  son  was  struck  and  killed,  then  plaintiffs  are  not  entitled 
to  recover,  and  your  verdict  must  be  for  the  defendant.''^* 

§  4863(6).    Nebraska 

You  are  instructed  that  if  it  is  shown  by  the  evidence  in  this 
case  that  plaintiff  suddenly  turned  his  team  from  the  clear  space 
on  the  west  side  of street  upon  the  south-bound  track  with- 
out looking  for  a  car  back  of  him,  at  a  time  and  place  when  if  he 
had  looked  the  approaching  car  toward  the  south  would  have  been 
seen  by  him,  and  that  after  he  did  so,  the  motorman  in  the  exer- 
cise of  ordinary  care  did  not  have  time  to  stop  his  car  before  col- 

76  Schwickratli  v.  Chicago  City  R.  ts  Powell  v.  Kansas  City  Eys.  Co., 

Co.,  1S9  111.  App.  352.  226  S.  W.  916. 

■7 T  I-Ivmarsh's    Adm'r     v.    Paducal^  to  Masterson   v.    St.  Ix)uis   Transit 

Traction  Co.,  150  S.   W.  9,  150  Ky.  Co.,  103  S.  W.  48,  204  Mo.  507. 
109. 
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liding  with  his  wagon,  no  recovery  can  be  had  in  this  action,  and 
your  verdict  should  be  for  the  defendant.*® 
§  4863(7).    New  York 

The  jury  are  instructed  that,  if  you  beheve  from  the  evidence  that, 
while  the  defendant's  north-bound  car  was  proceeding  in  the  ordinary 
and  lawful  course  of  defendant's  business,  the  plaintiff,  while  such  car 
was  in  full  sight,  drove  in  front  of  it  at  a  time  when  the  car  was  so 
near  that  it  could  not  be  stopped  by  the  motorman  by  the  exercise  of 
ordinary  care,  then  the  plaintiff  cannot  recover,  and  the  defendant  is 
entitled  to  a  verdict* 

§  4863(8).    Virginia 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  deceased  stepped  in  front  of  a  moving  car  of  the  defend- 
ant when  the  car  was  so  close  upon  him  that  a  collision  could  not 
be  avoided  by  the  utmost  care  on  the  part  of  defendant's  employes, 
they  must  find  for  the  defendant.*^ 

§  4864.  Liability  to  abutting  owner  for  operating  cars  over  de- 
fective track — Jars,  etc. 
The  court  instructs  the  jury  that  defendant  was  entitled  to  op- 
erate its  cars  upon  the  tracks  in  question,  and  if  you  find  and 
believe  from  the  evidence  that  said  cars  were  operated  in  a  rea- 
sonably careful  manner,  and  the  tracks  at  the  location  in  question 
were  maintained  in  a  reasonabl}'-  good  and  proper  condition  for  the 
operation  of  cars  thereover,  then  the  plaintiffs  are  not  entitled  to 
recover,  and  your  verdict  must  be  for  the  defendant.*^ 

B.      CoNTRIBUTOR'i:     NKGIvICSNCE;    OF    PERSON    InjURF;d 

§  4865.     Necessity  that  negligence  of  traveler,  in  order  to  defeat 
recovery,  proximately  contribute  to  his  injuries 

You  are  instructed  that  the  mere  fact,  if  it  be  a  fact,  that ■ 

was  guilty  of  negligence  in  going  on  or  being  near  the  track,  in 
close  proximity  to  an  approaching  car,  would  not  necessarily,  as 
a  matter  of  law,  be  the  proximate  cause  of  his  injury,  but  the 
question  as  to  what  was  the  cause  of  his  injury  is  for  the  jury.*^ 

You  are  instructed  that,  even  though  the  jury  should  believe 

from  the  evidence  that  did  go  on  the  track,  or  so  near  the 

car  as  that  the  motorman  could  not  stop  in  time  to  avoid  knocking 
him  down,  yet,  if  the  jury  are  reasonably  satisfied  from  the  evi- 

»'>  McKonnan  v.  Omaha  &  C.  H.  St.  k2  Ej^an  v.  Uuited   Rys.   Co.  of  St. 

It.  Co.,  140  N.  W.  1011.  0.1  Ncl).  643.  Louis  (Mo.  Api).)  '2'21  S.  W.  120. 

•dishing    V.    Motrojjolitan    St.    R.  ss  r.irminKliain  Ky.  Light  &  Power 

C!o.,  87  N.  Y.  S.  314,  02  App.  Div.  510.  Co.  v.  JSortuu,  01  So.  450,  7  Ala.  App. 

<*i  rorlsurunith  St.  II.  Co.  v.  Pocd's  071. 
Adm'r,  47  S.  E.  8.'jO,  1U'2  Va.  0G2. 
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dence  that,  after  the  motorman  became  aware  of  his  peril,  the 
motorman,   by  the   dihgent   and   careful   use   of  all   the   means   at 

command,  could  have  avoided  the  injury  to  ,  then  the  act 

of in  going  or  being  on  the  track  in  front  of  the  cars  would 

not  be  the  proximate  cause  of  the  injury,  and  the  plaintifif  would  be 
entitled  to  a  verdict  under  the  first  count,  if  the  jury  are  reasona- 
bly satisfied  from  the  evidence  that  the  first  count  is  true.** 

You  are  instructed  that  the  mere  fact,  if  it  be  a  fact,  that 

was  guilty  of  negligence  in  going  or  being  on  the  track  in  close 
proximity  to  an  approaching  car  would  not  necessarily  as  a  mat- 
ter of  law  be  the  proximate  cause  of  his  death ;  but  the  question 
as  to  what  was  the  cause  of  his  death  is  for  the  jury.*^ 

§  4866.     Duty  to  exercise  ordinary  care 

Liability  to  motormau  of  another  company  injured  in  collision,  see  ante,  5 

4S3S. 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
car  was  running  at  a  moderate  or  ordinary  rate  of  speed,  and  that  the 
bell  or  gong  had  been  sounded,  and  that  the  plaintiff  suddenly  and 
without  warning,  and  under  circumstances  which  were  not  reasona- 
bly to  be  expected,  drove  upon  or  attempted  to  cross  the  track  of  the 
defendant  in  close  proximity  to  the  car  of  the  defendant,  and  at  a 
time  when  it  was  not  prudent  to  do  so,  then  and  in  that  event  the 
plaintifif  would  not  be  exercising  ordinary  care  or  prudence.*® 

You  are  instructed  that,  if  you  find  from  the  evidence  that  plain- 
tifif could,  by  the  exercise  of  ordinary  care,  after  he  saw  the  street 
car,  have  avoided  the  injury  to  him  by  getting  ofif  the  track  before 
the  car  and  his  buggy  collided,  then,  and  in  that  event,  your  ver- 
dict must  be  for  the  defendant.*'^ 

§  4867.     Duty  to  look  and  listen  before  crossing  street  car  track 
§  4867(1).    United  States 

The  jury  are  instructed  that  it  was  the  duty  of  the  plaintifif  be- 
fore attempting  to  cross  the  street  at  the  point  in  question  to  look 
out  and  listen  for  approaching  cars,  and  to  exercise  reasonable  care 
in  approaching  and  crossing  defendant's  tracks,  to  avoid  coming 
into  collision  with  moving  cars  while  crossing  the  street.  If  you 
believe  from  the  evidence  that  she  failed  to  perform  these  obliga- 
tions, or  either  of  them,  on  her  part,  on  the  occasion  in  question, 
and  as  a  consequence  sustained  the  injuries  sued  for,  she  cannot 
recover  in  this  action,  unless  you  further  believe  from  the  evidence 

8  4  Birmingham  Ry.,  Liglit  &  Power  ssTraver  v.   Spokane  St.  Ry.   Co., 

Co.  V.  Norton,  61  So.  459,  7  Ala.  App.  65  P.  284,  25  Wash.  225. 

571.  sTTraver  v.   Spol^ane  St.  Ry.  Co., 

8  5  Birmingham  Ry..  Light  &  Power  65  P.  284,  25  Wash.  225. 
Co.  V.  Ryan,  41  So.  616,  148  Ala.  6t>. 
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that  the  defendant  observed  the  position  of  peril  in  which  she 
had  placed  herself,  or  by  the  exercise  of  proper  care  might  have 
observed  the  same,  and  that,  notwithstanding  such  observation,  or  op- 
portunity for  observation,  the  defendant  neglected  to  exercise  reason- 
able care  on  its  part,  in  the  operation  of,  or  in  stopping  its  car,  and  as 
a  consequence  the  injury  sued  for  was  sustained  by  the  plaintiff 
while  in  the  exercise  of  proper  care  on  her  part,  in  which  event  the 
plaintiff  may  recover.^ 

The  jury  are  instructed  that  it  is  the  duty  of  a  person  walking 
upon  a  street  railway  track  to  make  vigilant  use  of  his  senses 
of  sight  and  hearing,  to  see  if  a  car  is  approaching  dangerously 
near.  If  you  find  from  the  evidence  that  at  the  time  of  this  ac- 
cident plaintiff  was  walking  upon  the  street  car  track,  facing  to- 
wards the  car,  it  was  his  duty  to  use  ordinary  care  to  protect  him- 
self from  injury;  and  if  you  find  from  the  evidence  that  the  in- 
jury was  the  proximate  result  of  his  failure  either  to  look  or  listen, 
or  to  use  other  careful,  prudent  means  of  protecting  himself  from 
injury,  then  he  was  guilty  of  negligence  which  contributed  to  his 
injury,  and  cannot  recover  in  this  action,  unless  you  further  find 
from  the  evidence  that  the  motorman,  by  the  exercise  of  ordinary 
care,  could  have  prevented  the  accident  after  he  discovered  the 
peril  of  the  plaintiff  and  his  insensibility  of  danger,  yet  failed  to 
do  so.8» 

§  4867(2).     Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  it  was  as  much  the  duty 
of  the  plaintiff  to  keep  a  lookout  for  the  street  car,  while  he  was 
driving  along  the  track  sufficiently  near  to  be  struck  by  the  car 
passing  along  the  track,  as  it  was  the  duty  of  the  motorman  in 
charge  of  the  car  to  keep  a  lookout  for  him.^" 

I  charge  you,  gentlemen  of  the  jury,  that  where  a  person  is 
driving  sufficiently  near  to  a  street  car  track  to  be  struck  by  the 
cars  running  upon  the  same,  it  is  as  much  his  duty  to  keep  a 
lookout  in  both  directions  for  approaching  street  cars  as  it  is  the 
dutv  of  those  in  charge  of  the  street  cars  to  keep  a  lookout  for 
him>'- 

The  court  charges  the  jury  that  the  undisputed  evidence  in  this 
case  is  that  the  plaihtiff  drove  sufficiently  near  to  the  street  car 
track  of  the  defendant  to  be  struck  by  a  car  moving  upon  said 
track,  and  that  he  thus  proceeded  down  said  track  without  look- 

88  Norfolk  &   rortsiiiouth  Tnictioii       C.  ('.  A.   107,  .'',1  L.  R.  A.  (N.  S.)  1031, 
Co.  V.   U«'pli!iii  (C.  C.  A.  Va.)  1S8  F.       V.)  Aim.  ('as.  117:5. 
270,  110  C.  C.  A.  254.  oo  jMcrrlH   v.    SlicfTieltl   Co.,   53    So. 

"!•  I^ittlc  liofk  Ky.  &  Kloftric;  ('o.  v.       Ii1!»,   KitJ  Ala.  242. 
Billiiiga  (C.  C.  A.  Ark.)  1715  F.  UO^,  OS  »i  Merrill   v.    Slietlield    Co.,    53   So. 

21 1>,  Kil)  Ala.  212. 


5117  STREET   RAILROADS  §  4867(4) 

ing  or  listening  to  see  whether  a  car  was  approaching  from  the 
rear,  and  I  charge  you,  in  so  doing,  that  he  was  guilty  of  negli- 
gence which  proximately  contributed  to  his  injuries,  unless  the 
jury  find  from  the  evidence  that  the  motorman  in  control  of  said 
car  failed  to  use  all  proper  and  reasonable  efforts  to  avoid  injuring 
him  after  discovering  his  position  of  peril.®' 

You  are  instructed  that  one  who  walks  upon  a  street  railway 
track  must  first  look  to  see  whether  a  car  is  approaching  on  the 
track,  and  if  his  view  of  the  track  in  one  direction  is  obstructed 
by  a  wagon,  he  must  look  from  a  point  where,  by  looking,  he  can 
see  the  track  in  such  direction.®^ 

You  are  instructed  that,  if  the  jury  believe  from  the  evidence  in 
this  case  that  plaintiff  stopped  on  the  east  side  of  the  east  track 
to  allow  an  ice  wagon  to  pass  him  along  the  street,  and  that  while 

there  he  looked  towards  avenue,   and  could   not  see  the 

car  because  his  view  of  the  track  in  that  direction  was  obstructed 
by  the  ice  wagon,  and  could  not  hear  the  car  because  of  the  noise 
made  by  the  ice  wagon,  and  after  said  wagon  passed  him  he  then 
proceeded  onto  or  dangerously  near  the  west  track  without  look- 
ing any  more  to  see  whether  a  car  was  coming  from  the  direction 

of  avenue,  he  was  guilty  of  negligence  as  a  matter  of  law 

in  proceeding  onto  or  dangerously  near  said  track  without  looking 
again  to  see  whether  the  said  car  was  approaching.''** 

§  4867(3).    Arkansas 

The  court  instructs  you  that  it  was  the  duty  of  plaintiff,  before 
going  on  or  attempting  to  cross  the  tracks  of  defendant  company, 
to  look  and  listen  for  approaching  cars,  and  if  you  believe  from  the 
evidence  that  plaintiff  failed  to  do  so,  or  if  you  believe  that  plaintiff 
saw  or  could  have  seen  the  approaching  car,  and  drove  or  permit- 
ted his  horse  to  go  upon  the  track  in  front  of  said  car,  then  you 
should  find  for  the  defendant,  unless  you  further  find  from  the  evi- 
dence that  defendant's  motorman,  after  he  saw  plaintiff'  in  a  peril- 
ous position,  failed  to  use  such  care  and  caution  in  stopping  said 
car  as  a  person  of  ordinary  care  and  prudence  would  have  exer- 
cised under  like  circumstances.®^ 

§  4867(4).     California 

You  are  instructed  that  a  person  alighting  from  a  car  as  the 
plaintiff  did  in  this  case,  and  intending  to  proceed  across  the  street 
behind  the  same,  is  charged  with  the  duty  of  exercising  ordinary 
care   in   looking  and   listening  for   approaching  cars,   before   pro- 

92  Merrill   v.    Sheffield   Co.,    53   So.  9*  Jaffe  v.  Birmingham  Ry.,  Lisrht 

219,  169  Ala.  242.  &  Power  Ck).,  52  So.  311,  166  Ala.  572. 

n«  Jaffe  V.  Birmingham  Ry.,  Light  ss  Bain  v.  Ft.  Smith  Light  &  Trac- 

&  Power  Co.,  52  So.  311,  16G  Ala.  572.       tion  Co.,  172  S.  W.  S43,  lie  Ark.  125, 

L.  R.  A.  1915D,  1021. 
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ceeding  to  attempt  the  crossing,  and  is  charged  likewise  with  the 
duty  of  keeping  up  the  exercise  of  ordinary  care  in  looking  and 
listening  for  approaching  danger,  until  the  last  moment  before  pass- 
ing from  a  place  of  safety  to  one  of  danger.  The  omission  of  such 
ordinary  care  constitutes  negligence  and  if  thereby  a  plaintifif  con- 
tributes directly  or  proximately  to  the  injury  ensuing,  she  cannot 
recover.^® 

You  are  instructed  that  plaintiff  has  testified  that  at  the  time 
and  prior  to  the  accident,  he  knew  of  the  crossing  where  this  accident 
occurred,  and  that  the  motorcar  of  defendant  ran  thereon,  and  such 
evidence  is  uncontradicted.  Under  these  circumstances  it  was  his  duty 
to  look  and  listen  before  going  upon  the  track  of  defendant,  and  if  you 
find  from  the  evidence  that  an  ordinarily  careful  and  prudent  man  in 
possession  of  all  his  faculties,  had  he  looked  and  listened,  would  have 
become  aware  of  the  approach  of  said  motorcar  and  the  danger  of  colli- 
sion in  time  to  have  avoided  said  accident  by  the  use  of  ordinary  care 
and  prudence,  and  that  plaintiff  failed  to  look  or  listen  and  went  upon 
said  crossing  when  it  was  too  late  for  defendant's  employe  operating 
said  motorcar,  by  the  use  of  ordinary  care,  to  have  avoided  said 
accident,  then  plaintiff  was  guilty  of  negligence,  and  if  you  find 
that  such  negligence  was  the  proximate  cause  of  the  accident,  the 
plaintiff  cannot  recover.^' 

You  are  instructed  that  a  person  about  to  cross  a  street  railroad 
track  is  obliged  to  use  due  care  to  keep  out  of  the  way  of  moving 
cars.  On  approaching  a  track  he  is  bound  to  look  for  approaching 
cars,  and,  if  his  sight  be  obstructed  by  any  objects,  to  listen  or 
take  other  satisfactory  means  to  assure  himself  that  no  car  is  ap- 
proaching that  will  injure  him.  The  failure  to  take  such  precau- 
tions is  negligence.*** 

§  4867(5).    Delaware 

The  court  instructs  the  jury  that  a  pedestrian,  who  is  in  close 
proximity  to  the  tracks  of  a  street  railway  company  upon  which 
cars  are  running,  is  bound  to  the  exercise  of  a  reasonable  use  of 
his  senses  to  discover  and  avoid  approaching  cars,  and  if  he  fails 
to  exercise  such  use  of  his  senses  and  as  a  result  thereof  is  injured, 
he  is  guilty  of  contributory  negligence,  and  if  such  negligence  was 
the  proximate  cause  of  his  injury,  he  cannot  recover.^'* 

You  are  instructed  that,  if  you  believe  from  the  testimony  that 
the  plaintiff  saw  or,  by  the  exercise  of  reasonable  care  and  cau- 
tion could  have  seen  the  approaching  car  in  time  to  get  off  the 
track  and  avoid  being  injured,  but  did  not  do  so,  and  for  that  rea- 

"fl  ITniniiioiid  v.  Pncific!  Klnclric  TJy.  ns  Clark  v.  Bennott,  55  P.  908,  123 

Co.,  V,\  V.  no,  .",2  Cal.  Api).  77A',.  Cal.  275. 

!>"  r.idwoll  V.  Los  AiiK«'l('s  &  S.  D.  oo  Riccio  v.  People's  Ry.  Co.,  82  A. 

15.  lly.  Co.,  148  P.  197,  1G9  Cal.  780.  G04,  3  Boyce,  235. 
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son  was  struck,  she  contributed  to  her  own  injury,  and  cannot  re- 
cover even  though  the  defendant  was  also  guilty  of  negligence.* 
§  4867(6).     Georgia 

You  are  instructed  that  the  law  declares  that  the  precise  thing 
that  every  man  is  bound  to  do  before  stepping  upon  a  railroad 
(and  that  applies  to  street  railroads,  as  well  as  other  railroads)  is 
that  which  every  prudent  man  would  do  under  like  circumstances ; 
and  if  you  believe  that  every  prudent  man  would  look  and  listen, 
so  must  every  one  else,  or  take  the  consequences,  so  far  as  the 
consequences  may  have  been  avoided  by  that  means.~ 
§  4867(7).    Illinois 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff,  by  using  his  faculties  with  ordinary  and  reasonable 
care  in  looking  out  for  danger,  could  have  avoided  injury  on  the 
occasion  in  question,  and  that  he  negligently  failed  to  do  so  and 
thereby  contributed  to  the  injury,  if  you  believe  he  was  injured, 
then  he  cannot  recover  in  this  case.^ 

§  4867(8).     Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff,  in  using 
the  street,  to  exercise  ordinary  care  to  learn  of  the  approach  of 
the  car  and  to  keep  out  of  its  way.* 

§  4867(9).    Missouri 

The  court  also  instructs  the  jury  that  It  was  the  duty  of  the 
deceased  to  exercise  ordinary  care  upon  his  part  to  make  use  of  his 
faculties  on  approaching  the  crossing  of  defendant's  track ;  that, 
whether  the  servants  operating  defendant's  car  by  electricity  gave 
signals  or  not,  it  was  the  duty  of  deceased  to  look  and  listen  before 
driving  on  defendant's  track,  and  if,  from  the  evidence,  the  jury 
believe  that  deceased  failed  to  exercise  ordinary  care,  and  failed 
to  look  and  listen,  and  thereby  directly  contributed  to  the  wagon 
and  defendant's  car  coming  into  contact  and  causing  the  injuries 
which  produced  said  deceased's  death,  then  their  verdict  should 
be  for  the  defendant  company,^ 

§  4867(10).     Nebraska 

You  are  instructed  that  if  it  is  shown  by  the  evidence  in  this 
case  that  plaintiff  suddenly  turned  his  team  from  the  clear  space 
on  the  west  side  of street  upon  the  southbound  track  with- 
out looking  for  a  car  back  of  him,  at  a  time  and  place  when  if  he 

1  Tobias  v.  People's  Ey.  Co.,  SO  A.  4  South  Covington,  etc.,  Ry.  Co.  v. 
358,  3  Boyce,  59.                                            Miller's  Adm'x,   197   S.   W.   403,   176 

2  Collum  V.  Georgia  Ry.  &  Electric      Ky.  701. 

Co.,  79  S.  E.  475,  140  Ga.  573.  s  Guinney  v.  Southern  Electric  R. 

3  Flvnn  V.  Chicago  City  Ry.  Co.,  95       Co.,  67  S.  W.  296,  167  Mo.  595. 
N.  E.  456,  250  111.  460. 
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had  looked  the  approaching  car  toward  the  south  would  have  been 
seen  by  him,  and  that  after  he  did  so,  the  motorman  in  the  exer- 
cise of  ordinary  care  did  not  have  time  to  stop  his  car  before  col- 
liding with  his  wagon,  no  recovery  can  be  had  in  this  action,  and 
your  verdict  should  be  for  the  defendant.^ 

§  4867(11).    New  York 

The  jury  are  instructed  that,  if  the  plaintifif  failed  to  look  for  an 
approaching  car  and  was  struck  by  it  as  soon  as  he  put  one  foot  upon 
the  track,  he  was  guilty  of  contributory  negligence,  and  the  verdict 
must  be  for  the  defendant.* 

§  4867(12).    Texas 

You  are  instructed  that,  if  you  should  find  and  believe  from  the 
evidence  that  plaintiff's  wife  was  injured  and  his  automobile  was 
injured  and  damaged  at  the  time  and  place,  as  alleged,  yet,  if  you 
find  that  the  same  was  done  while  the  plaintiff  was  attempting  to 
cross  defendants'  track  on street  in ,  and  that  in  ap- 
proaching and  trying  to  make  the  crossing  of  defendants'  track 
at  such  place,  the  plaintiff  was  looking  off  in  a  direction  other  than 
that  in  which  he  was  then  going,  and  was  not  paying  attention  and 
was  not  exercising  ordinary  care  in  making  such  crossing,  if  you 
find  he  was  doing  so,  and  that  an  ordinarily  prudent  person  sim- 
ilarly situated  as  the  plaintiff  was  would  not  have  approached  and 
attempted  to  make  the  crossing  of  defendants'  track  looking  away 
in  another  direction,  if  he  did,  or  in  not  paying  proper  attention 
at  the  time,  if  he  did  not,  or  in  not  exercising  ordinary  care  in  making 
such  crossing,  if  he  did  not,  and  that  in  doing  such  acts,  or  omitting  to 
do  such  acts,  or  either  of  them,  if  he  did,  the  plaintiff  was  then  and  there 
guilty  of  an  act  of  negligence,  and  that  such  act  of  negligence  on  his 
part,  if  you  find  he  was  negligent,  caused,  or  contributed  towards  caus- 
ing, the  injury  to  his  wife  and  to  his  automobile,  then  he  cannot  recover, 
and  in  such  case  you  will  find  for  the  defendants,  even  though  you 
may  find  and  believe  that  the  defendants,  or  either  one  of  them, 
were  also  guilty  of  negligence.' 

§  4867(13).    Virginia 

The  jury  are  instructed  that  it  is  the  duty  of  a  person  approach- 
ing a  street  car  track  to  exercise  the  care  which  ordinarily  pru- 
dent persons  would  exercise,  and  riiake  such  use  of  his  faculties 
as  ordinarily  prudent  persons  would  make  use  of  under  similar 
circumstances,  and,  if  such  person  is  deaf,  it  is  more  incumbent 
upon  him  to  exercise  his  sight;   and  if  they  believe  from  the  evi- 

«  McKennan  v.  Om;iha  &  C.  B.  St.  7  Tcxiis  Traotloii  Co.  v.  Wiley  (Civ. 

R.  Co.,  140  N.  W.  1014,  Ur,  Nob.  04.'}.       App.)  IGl   S.  W.  1028. 

♦  MfKinlov   V.   Mrtropoiilan    St.   R. 
Co.,  70  N.  Y.  S.  2i:i,  77  Ai)p.  Div.  2-,(i. 
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dcnce  that  the  deceased  failed  to  exercise  such  care,  and  his  failure 
to  do  so  contributed  to  the  accident  in  which  he  met  his  death,  they 
must  find  for  the  defendant.* 

The  jury  are  instructed  that  travelers  may  walk,  ride,  or  drive 
either  across  or  along  a  street  railway  track  just  as  freely  as  upon 
any  other  part  of  the  street,  so  long  as  they  do  not  obstruct  the 
cars,  or  carelessly  expose  themselves  to  danger.  And  while,  gen- 
erally speaking,  one  who  is  about  to  cross  a  street  railway  should 
both  look  and  listen  for  cars,  this  is  not  an  inflexible  rule,  nor  is  it 
to  be  enforced  with  any  such  strictness  as  in  cases  of  an  ordinary 
steam  railway.  It  is  not  negligence  as  a  matter  of  law  to  omit  to 
do  so.  The  question  is  whether  men  of  ordinary  prudence,  exer- 
cising ordinary  care  and  prudence,  would  have  thought  it  unneces- 
sary to  do  so.** 

§  4867(14).    Washington 

You  are  instructed  that  if  the  plaintiff  failed  to  look  and  listen, 
and  stop,  if  necessary,  or  take  any  reasonable  precaution  whatever, 
to  ascertain  whether  a  car  was  coming  upon  the  track  of  the  de- 
fendant, then  and  in  that  event  it  was  negligence  upon  the  part 
of  the  plaintiff  to  drive  upon  or  attempt  to  cross  the  track  of  the 
defendant,  if  the  car  of  the  defendant  was  in  close  and  dangerous 
distance  of  the  plaintiff.^** 

You  are  further  instructed  that  it  was  the  duty  of  the  plaintiff  to 
use  his  senses — his  eyes  and  ears — to  discover  the  proximity  and 
passage  of  the  car  of  the  defendant,  and  his  failure  to  do  so  would 
constitute  contributory  negligence,  and  prevent  any  recovery  by 
him." 

You  are  instructed  that  ordinary  prudence  and  common  sense 
suggest  to  every  one  who  is  aware  of  the  character  and  operation 
of  electric  street  cars  that  it  is  dangerous  to  pass  in  front  of  them 
at  a  short  distance  while  in  motion,  and  one  who  does  so  without 
looking  and  listening,  when,  if  he  had  looked  and  listened,  he  could 
have  discovered  the  car,  is  guilty  of  contributory  negligence,  and 
cannot  recover ;  and  if  you  find  if  plaintiff  had  looked  and  listened 
he  could  have  discovered  the  car,  and  thus  have  avoided  the  acci- 
denf  and  injury,  and  that  he  failed  to  do  so,  your  verdict  must  be 
for  the  defendant.^'' 

8  Portsmouth  St.  E.  Co.  v.  Feed's  n  Traver  t.  Spokane  St.  Ry.  Co., 
Adm'r,  47  S.  E.  850,  102  Va.  662.  65  P.  2S4,  25  Wash.  225. 

9  Eichmoud  Passenger  &  Power  Co.  i^  Traver  v.  Spokane  St.  Ky.  Co., 
V.  Gordon,  46  S.  E.  772,  102  Va.  498.  65  P.  284,  25  Wash.  225. 

10  Traver  v.   Spokane  St.   Ry.  Co., 
65  P.  284,  25  Wash.  225. 
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§  4868.     Duty  to  look  both  ways 

The  jury  are  instructed  that  if,  at  the  time  the  plaintiff  started 
to  cross  the  street  and  left  the  sidewalk,  the  situation  and  sur- 
rounding- circumstances  were  such  as  to  require  a  person  in  the 
exercise  of  ordinary  prudence  to  look  to  ascertain  whether  there 
was  a  car  approaching,  and  he  failed  to  so  look,  then  he  was  neg- 
ligent, and  if  said  negligence  contributed  to  his  injury  he  cannot 
recover.^^ 

§  4869.     Choosing  dangerous  way  to  cross  track 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  plaintift*'s  intestate  selected  a  dangerous  way  to  pass  from  one 

side  of street  to  the  other,  knowing  that  the  way  selected 

was  dangerous  when  there  was  a  safe  way  obvious  to  him,  he  was 
guilty  of  such  contributory  negligence  as  to  constitute  a  full  de- 
fense to  this  action.^* 

§  4870.     Walking  unnecessarily  on  street  car  track 

The  court  instructs  the  jury  that,  if  they  should  find  from  the 
evidence  and  the  circumstances  suggested  thereby  that  plaintiff's 
intestate  in  going  down  or  traveling  on street  left  the  side- 
walk and  walked  or  ran  down  the  street  car  track,  and  continued 
thereon  until  he  got  on  the  part  thereof  which  was  raised  several 
inches  above  the  street,  then  he  was  a  trespasser  on  said  track, 
and  defendant  is  under  no  duty  to  watch  out  for  or  provide  for 
any  person  in  such  a  situation. ^^ 

You  are  instructed  that  under  the  law  a  pedestrian  walking  along 
a  street  railway  track  which  is  elevated  above  the  surface  of  the 
street  is  a  trespasser,  and  the  defendants  nor  any  one  of  them  were 
supposed  to  have  contemplated  that  any  one  would  do  so,  and  were 
not  charged  with  any  duty  of  providing  for  the  safety  of  any  one 
doing  so,  and  if  the  jury  find  from  the  evidence  that  plaintiff-'s  in- 
testate was  walking  along  the  track  at  the  time  of  his  injury,  plain- 
tiff cannot  recover.'" 

§  4871.     Duty  of  motorist  approaching  street  car  track 
§  4871  (I).     Delaware 

You  are  instructed  that  if  you  find  that  the  plaintiff  was  un- 
familiar with  the  safety  appliances,  and  by  reason  thereof  was  un- 
able to  use  them,  or,  being  familiar  with  them,  he  failed  to  use  in 
a  reasonable  and  prudent  manner  the  brakes  of  his  automobile  to 
prevent  a  collision  with  the  car,  or  that  he  was  driving  his  auto- 

lar.viio   V.    r.roiulway,   etc.,    K.   Co.  i"' I'.oiiloii   v.   City  of  Moiitgoniery, 

(Coin,  ri.)  19  N.  Y.  S.  Iil7.  T.l  So.  47:5.  200  Aln.  97. 

1^  IJeuton   V.   City  of  Montgomery,  T'lU'iiton  v.   City  of  Montgomery, 

75  So.  473,  200  Ala.  07.  75  So.    17.'J,  200  Ala.  97. 
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mobile  at  a  greater  rate  of  speed  than mile  in min- 
utes through  a  built-up  portion  of  the  city  of  where  the 

houses  are  and  average  less  than  feet  apart,  or  if  you  find 

that  as  he  approached  the  crossing  at 1 —  street  he  saw,  or  by 

looking  could  have  seen  the  approaching  car  in  time,  by  the  exer- 
cise of  reasonable  diligence,  to  slacken  the  speed  of  or  to  stop  his 
automobile  before  it  collided  with  the  car,  and  he  failed  to  do  so, 
he  was  guilty  of  negligence ;  and  if  such  negligence  entered  into 
or  contributed  to  the  collision  at  the  time  of  the  injuries  com- 
plained of,  it  would  defeat  his  right  to  recover  in  this  action.  If, 
however,  the  injuries  to  the  plaintiff  and  his  property  vv^ere  caused 
by  the  negligence  of  the  defendant's  servant,  without  negligence 
on  the  part  of  the  plaintiff  contributing  thereto,  your  verdict  should 
be  for  the  plaintiff.^''' 

§  4871(2).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  plaintiff's  driver,  on  the  occasion  in  question,  drove  the  auto 

truck  owned  by  the  plaintiff  against  the side  of  defendant's 

car;  and  that  in  doing  so,  if  you  so  believe  he  did,  he  was  guilty 
of  negligence  contributing  to  the  accident,  then  you  should  find 
the  defendant  not  guilty.^* 

§  4371(3).     Michigan 

The  court  instructs  the  jury  that,  if  you  find  that  was 

inattentive  to  the  rate  of  speed  at  wdiich  the  car  was  coming,  that 
would  be  negligence  on  his  part,  as  it  was  his  duty  under  the  cir- 
cumstances to  have  noticed  the  speed  at  which  the  car  was  coming, 

as  far  as  he  could  do  so.    It  was 's  duty  to  observe  the  speed 

of  the  car  from  the  time  he  first  saw  it  up  to  the  time  he  went 
onto  the  track.  Merely  looking  at  the  car  once  at  a  distance  was 
not  enough ;  he  should  have  continued  to  observe  the  speed  until 
he  got  to  the  track,  and,  if  he  failed  to  do  this,  the  plaintiff  can- 
not recover.^® 

The  court  instructs  the  jury  that  the  statutes  of  the  state  also 

required  H.,  on  approaching  the  intersection  of avenue  and 

avenue,  to  have  his  automobile  under  control,  and  to  oper- 
ate it  at  such  speed  as  was  reasonable  and  proper,  having  regard 
to  the  traffic  then  on avenue,  and  for  the  safety  of  the  pub- 
lic, and,  if  he  failed  to  do  so,  he  was  negligent,  and,  if  this  negli- 
gence contributed  to  W.'s  death,  the  plaintiff  cannot  recover.  The 
statutes  of  this  state  made  it  unlawful  for  H.  to  operate  his  auto- 

17  Garrett  v.   People's  Ry.   Co.,   64  lo  Westover   v.   Grand  Rapids   Ry. 
A.  254,  6  Pennewill,  29.                                  Co.,  147  N.  W.  630,  ISO  Mich.  373.      , 

18  Bayer  v.  St.  Louis,  etc.,  R.  Co., 
188  111.  App.  323. 
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mobile  on  avenue  at   a  higher  rate   of  speed  than  


miles    an   hour.      If,    approaching   avenue,    he    was    running 

his  automobile  at  a  greater  rate  of  speed  than  miles  an  hour, 

he  was  guilty  of  negligence,  and  if  such  negligence  in  any  degree  con- 
tributed to  the  accident,  plaintiff  cannot  recover.-* 

§  4871  (4).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  plaintiff's  son,  in  driving  said  automobile,  was 
acting  for  plaintiff  and  under  her  direction  and  control,  then,  be- 
fore you  find  your  verdict  in  her  favor,  you  must  further  find  and 
believe  from  the  evidence  that  her  said  son,  in  driving  said  auto- 
mobile over  and  upon  the  public  streets  at  the  places  mentioned 
in  the  evidence,  was  exercising  the  highest  degree  of  care  which 
a  very  careful  person  would  exercise  under  the  same  or  similar 
circumstances. '1 

§  4871(5).     Texas 

You  are  fnstructed  that  if  you  should  believe  from  the  evidence 
that  the  deceased  w^as,  just  before  and  at  the  time  of  the  accident, 
causing  his  automobile  to  run  along  the  public  highway  as  it  ap- 
proached the  crossing  in  question  at  a  rapid  rate  of  speed,  and 
that  he  saw  the  defendant's  car  as  it  ran  along  defendant's  line  of 
railway  before  it  reached  said  crossing,  or  if  you  believe  from  the 
evidence  that  by  the  exercise  of  reasonable  care  and  caution  he 
could  have  seen  said  car,  and  that  he  permitted  his  automobile  to 
come  in  contact  with  defendant's  car  at  a  time  and  under  condi- 
tions that  would  constitute  neglig"ence  on  the  part  of  deceased, 
as  that  term  is  defined  in  the  main  charge,  you  will  return  a  ver- 
dict in  favor  of  the  defendant,  even  though  you  may  believe  that 
the  defendant  was  guilty  of  negligence;^' 

You  are  instructed  that  if  you  should  find  and  believe  from  the 
evidence  that  the  plaintiff's  wife  was  injured,  and  his  automobile 
was  injured  and  damaged,  at  the  time  and  place  alleged  by  him, 
yet  if  you  find  and  believe  that  the  same  was  done  while  the  plain- 
tiff was  attempting  to  cross  the  defendants'  track  on  street 

in' ,  and  that  in  approaching  and  trying  to  cross  the  track 

at  such  place  the  plaintiff  was  propelling  his  automobile  at  a  high 
and  dangerous  rate  of  speed,  if  he  did,  and  that  an  ordinarilv  pru- 

20  Wostovor   V.   Grand    RaTiids   Ry.  "-  Snuthorn  Traction  Co.  v.  Kirksev 

Co.,  147  X.  W.  C'lO,  ISO  :\Ii()i.  :>,T.i.  {(.'iv.  App.)  222  S.  \V.  702.     In  Ihis  iii- 

2t  Thn'.'iduill  v.  Tnitod  Kys.  Co.  of  slriiction  tlic  issue  of  proximate fuuse 

St.  Louis.  21  t  S.  W.  1(11.  270  Mo.  400.  is  not  sulnnitted  to  tlie  .inry,  but  un- 

Tliis  instruction  is  liased  upon  a  stat-  dor    tlie   undisputed   evidence,   if   de- 

ute  prr'scriliini,'  a  rtdo  of  conduct  for  ceased  was  t^uilty  of  ne^disiMice,  there 

nutoniohile  driver-s.  w.ms  no  ciuestion  tlnit  it  was  tlie  pro.K- 

iiiiali!  cause  of  the  accident. 
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dent  person  similarly  situated  as  the  plaintiff  was  would  not  have 
approached  and  attempted  to  cross  the  defendants'  track  at  the 
rate  of  speed  the  plaintiff  was  then  going,  and  that  in  doing  so,  if 
he  did,  the  plaintiff  was  then  and  there  guilty  of  an  act  of  negli- 
gence, and  that  such  act  of  negligence  on  his  part,  if  you  find  that 
he  was  negligent,  caused,  or  contributed  toward  causing,  the  in- 
jury to  his  wife  and  to  his  automobile,  then  he  cannot  recover,  and 
in  such  case  you  will  find  for  the  defendants  even  though  you  may 
find  and  believe  that  said  defendants,  or  either  of  them,  were  also 
guilty  of  negligence,  unless  you  find  for  plaintiff  on  the  issue  of 
discovered  peril. ~^ 

§  4871(6).    Virginia 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  driver 

of  the   automobile  truck   when   approaching   and  crossing  

street  to  exercise  ordinary  care  to  have  the  truck  under  reason- 
able control,  so  that  he  could  stop  it  readily  upon  the  appearance 
of  danger,  and  it  was  his  duty  to  exercise  ordinary  care  to  g"ive 
warning  of  the  approach  of  his  truck,  and  it  was  his  duty  to  exer- 
cise ordinary  care  to  look  and  listen  for  approaching  street  cars. 
If  you  believe  from  the  evidence  that  the  driver  failed  to  exercise 
such  care  in  the  above  particulars,  or  any  one  of  them,  and  that 
his  failure  either  caused  or  contributed  to  the  collision,  then  you 
must  find  for  the  defendant,  even  though  3^ou  believe  that  the  mb- 
torman  was  also  negligent,  and  that  his  negligence  was  greater 
than  the  negligence  of  the  driver.'^* 

"  §  4872.     Duty  of  drivers  of  vehicles  to  turn  out  for  street  cars 
§  4872(1).     Illinois 

The  jury  are  instructed  that  by  reason  of  its  convenience  to  the 
public  as  a  carrier  of  passengers,  and  because  of  the  inability  of 
its  cars  to  turn  out,  a  street-railway  company  is  invested  with  the 
right  of  way  over  other  vehicles  over  the  portion  of  street  occu- 
pied by  its  tracks,  and  it  is  the  duty  of  the  drivers  of  such  vehicles 
to  turn  out  and  allow  its  cars  to  pass,  and  to  use  care  not  to  ob- 
struct and  delay  the  same;  and  if  the  jur\'-  believe  from  the  evi- 
dence that  the  plaintiff,  while  neglecting  such  duty  and  failing 
thereby  to  use  ordinary  care  for  his  own  safety,  was  injured,  then 
he  cannot  recover  in  this  case.~^ 

§  4872(2).    Washington 

You  are  further  instructed  that  the  defendant  company,  at  the 
place  where  the  accident  happened  and  the  collision  occurred,  had 

23  Texas  Traction  Co.  v.  Wilev  (Civ.  H.  Slack  Grocery  Co.,  101  S.  E.  878, 
App.)  1Q4    H.  W.  1(128.  126  Va.  685. 

2-1  Virginia  Ry.  &  Power  Co.  v.  N.  ~'^  North  Cliicago  Electric  Ry.  Co.  v. 

Peu.ser,  60  N.  E.  78,  190  111.  67. 
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the  preference  and  superior  right  to  the  use  of  the  track,  and  that 
it  was  the  duty  of  the  plaintiff  not  to  obstruct  the  use  of  said  track 
or  the  operation  of  the  cars  thereon,  and  it  was  his  duty  to  turn 
out  to  allow  such  street  car  to  pass,  if  he  was  driving  upon  the 
track,  and  it  was  his  duty  to  remain  off  the  track,  and  not  attempt 
to  cross  the  same  in  front  of  a  moving  car,  except  at  a  safe  dis- 
tance therefrom,  and  a  failure  in  either  of  these  respects  consti- 
tutes contributory  negligence  and  defeats  recovery,  and  entitles 
defendant  to  a  verdict.^** 

§  4873.     Right  to  cross  track  in  front  of  approaching  car 
§  4873(1).     United  States 

I  say  to  you,  as  a  matter  of  law,  that  if  the  accident  occurred  in 
the  manner  that  the  defendant  claims — if  the  automobile  did  not 
stall  upon  the  track — there  can  be  no  recovery  in  this  case,  and 
that  would  dispose  of  the  case  in  favor  of  the  defendant.  If  he 
turned  and  drove  upon  that  track,  in  front  of  that  car,  he  would 
be  negligent,  and  guilty  of  negligence  which  caused  the  accident, 
for  failure  to  do  several  things  that  he  ought  to  do.  So,  while  I 
will  give  you  more  specific  and  definite  charges  later  with  refer- 
ence to  the  law,  the  real  necessities  for  charging  you  with  refer- 
ence to  the  law  from  this  point  on,  are  made  necessary  on  the 
theory,  and  in  case  that  you  find,  that  the  accident  occurred  in  the 
manner  that  the  plaintiff  claims,  and  by  the  stalling  of  the  auto- 
mobile. In  the  event  that  the  accident  occurred  by  the  stalling 
of  the  automobile,  then,  as  a  general  proposition,  this  is  the  rule 
of  law  governing  the  situation :  There  is  a  duty  resting  upon 
parties  that  drive  across  street  car  tracks,  interurban  street  car 
tracks,  at  the  usual  crossings,  and  there  are  also  duties  resting 
upon  the  companies  who  operate  the  cars,  the  street  cars.  There 
is  a  duty  resting  upon  the  motorman,  and  by  the  "motorman"  I 
mean  the  street  car  company ;  and  when  I  say  "street  car  com- 
pany" in  that  regard  I  mean  the  motorman.  Each  has  his  rig^hts. 
The  street  car  company  has  a  right  to  operate  its  trains  up  and 
down  its  tracks,  and  the  drivers  of  automobiles  have  a  right  to 
cross  the  tracks  at  these  regular  crossings.  Each,  however,  at  the 
same  time  has  its  duties  to  perform  in  so  passing  along  the  track 
or  across  the  track.  Now,  it  is  the  duty  of  the  motorman  in  driv- 
ing the  street  car — and  it  was  the  duty  of  the  motorman  in  driving 
this  car — to  use  reasonable  care  in  keeping  a  lookout  for  people 
and  vehicles  ahead  of  him  upon  the  track;  and  if  he  saw  people  in 
an  automobile  stalled  upon  the  track  ahead  of  him,  to  use  reason- 
able care  to  avoid  striking  them  and  injuring  them,  provided  he 

2«Traver  v.  SpokiuiL'  St.   Ky.  Co.,  G5  P.  281,  25  Wash.  225. 
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saw  they  were  in  danger,  and  were  not  going  to  be  able  to  get  out 
of  his  way.  If  he  failed  to  perform  that  duty,  and  his  failure  to 
perform  it  was  the  proximate  cause  of  the  injury,  and  his  failure 
resulted  in  striking  the  automobile,  then  the  operator  of  the  car, 
and  the  company  employing"  the  operator  of  the  car,  were  guilty 
of  negligence.'-' 

The  jury  are  instructed  that,  in  trying  these  issues  there  are 
two  theories:  The  first  theory  is  that  the  plaintiff  was  driving  on 
the  west  side  of  the  track,  and  drove  her  vehicle  in  front  of  the 
car,  and  so  close  thereto  that  the  defendant's  motorman  was  un- 
able, with  the  means  and  contrivances  at  hand,  to  stop  the  car 
until  the  collision  had  occurred.     The  second  theory  is  that  the 

plaintiff  in  this  suit  was  driving  on  the  east  side  of  street 

northwardly,  and  came  to  a  pond  of  water  or  bad  place  in  the  road, 
through  which  she  wished  to  avoid  driving,  and,  to  avoid  it,  drove 
her  vehicle  upon  the  railroad  track  of  the  defendant,  and  drove 
along  the  track  parallel  with  the  water  and  mud  and  bad  place 
in  the  road ;  that  before  entering  upon  the  track  her  com.panions 
looked  behind  to  see  if  any  car  was  in  sight,  and,  there  being  none 
in  sight,  she  drove  upon  the  railway  track;  and  that  while  upon 
the  railway  track  the  defendant  company,  throug'h  its  agent,  neg- 
ligently ran  its  car  against  the  surrey,  and  upset  it,  and  injured 
the  plaintiff.  It  is  for  you  to  determine  which,  if  either,  of  these 
two  theories  is  true;  and,  in  order  to  present  them  concisely,  the 
court  will  say  that  if  you  find  from  the  testimony  in  the  case 
that  the  plaintiff  was  driving  north  on  the  w^est  side' of  the  track, 
and  carelessly  and  negligently  drove  across  the  track  in  front  of 
the  defendant's  car,  which  was  running  on  the  east  track  in  the 
same  direction,  and  so  close  thereto  as  that  the  motorman  in  charge 
thereof,  in  the  exercise  of  proper  care  and  diligence,  with  the  means 
and  contrivances  at  hand,  could  not  stop  the  car  until  the  colli- 
sion had  occurred,  then  the  plaintiff  cannot  recover.  But  on  the 
other  hand,  if  you  find  that  the  plaintiff  was  driving  on  the  west 
side  of  the  track,  as  hereinbefore  stated,  and  drove  her  vehicle 
across  the  track  in  front  of  defendant's  car,  yet  if  you  further  iind 
from  the  evidence  that  defendant's  motorman,  by  the  exercise  of 
proper  care  and  vigilance,  could  have  avoided  the  injury  by  stop- 
ping his  car  upon  the  first  appearance  of  danger,  and  before  the 
collision  occurred,  and  negligently  and  carelessly  failed  to  i]o  so, 
then  the  plaintiff  should  recover.-* 

27  Brien  v.  Detroit  "United  Ey.  (D.  Haseman  (C.  C.  A.  Mo.^  121  F.  2G2.  57 
C.  Midi.)  247  F.  693.  C.  C.  A.  34S,  certi-rpvl  r]pr--<:.<l  2-«   S. 

28  Soutlieru    Electric    Ry.    Co.    v.      Ct.  S43,  191  U.  S.  572,  48  L.  Ed.  307. 
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§  4873(2).    Illinois 

You  are  further  instructed  as  a  matter  of  law  that,  if  you  believe 
from  the  evidence  that,  when  the  plaintiff  started  to  drive  across 
the  tracks  of  the  defendant  on  the  occasion  in  question,  he  saw 
the  south-bound  train  in  question  approaching  from  the  north,  and 
knew  that  said  train  was  coming-  at  such  a  rate  of  speed  that  he 
could  not  cross  said  tracks  without  being  struck  by  said  train, 
unless  said  train  should  be  stopped  or  slackened  in  speed,  and 
that,  so  knowing,  he  deliberately  took  the  chances  of  crossing  said 
track  in  safety,  then  he  cannot  recover  in  this  case,  and  you  should 
find  the  defendant  not  guilty.~^ 

§  4873(3).     Indiana 

You  are  instructed  that  the  mere  fact  that  plaintiff  could  see 
an  approaching  car,  by  which  he  was  afterwards  struck,  does  not 
of  itself  establish  contributory  negligence,  as  the  car  must  not  only 
be  approaching,  but  must  be  in  such  close  proximity,  taking  into 
account  a  reasonable  rate  of  speed,  or  the  apparent  rate  of  speed, 
that  an  ordinarily  prudent  man  would  not  attempt  to  cross.^** 

§  4873(4).    New  York 

The  jury  are  instructed  that,  if  the  plaintiff  saw  the  approaching 
car  and  did  not  take  reasonable  care  to  avoid  it,  he  is  chargeable 
with  negligence.  He  was  not  at  liberty  to  take  even  doubtful 
chances  of  the  consequences  of  crossing  the  street,  in  the  face  of 
danger  or  of  reliance  upon  a  successful  attempt  of  the  motorman 
to  stop  the  car.^^ 

§  4873(5).     Virginia 

The  court  instructs  the  jury  that  the  servants  of  the  plaintiff 
had  the  right  to  assume  that  the  servants  of  the  defendant  oper- 
ating its  street  car  would  not  run  the  same  at  an  excessive  rate 
of  speed,  or  in  violation  of  the  city  ordinance,  and  that  the  serv- 
ants of  the  plaintiff  had  the  right  to  drive  vehicle  across  the  track 
in  full  view  of  the  approaching  car,  if,  under  all  the  circumstances, 
it  was  consistent  with  ordinary  prudence  to  do  so.  And  if  the 
jury  believe  from  the  evidence  that,  under  all  the  circumstances  by 
which  the  driver  of  the  plaintiff's  vehicle  was  surrounded  at  the 
time  of  the  accident,  it  would  have  been  reasonably  a]iparent  to 
an  ordinarily  prudent  person  that,  if  the  motorman  in  charge  of 
the  defendant's  car  should  use  ordinary  care  in  running  and  con- 
trolling said  car,  he  could  drive  across  the  track  without  danger 
of  a  collision,  then  the  driver  of  said  car  was  not  guilty  of  negli- 
gence in  driving  across  said  track.-'- 

zf'ClilrjiKO  C'lty  Tty.  Co.  v.  Sonz.vh-  •niljirvev    v.    X.-issaii    Kloctric    R. 

ski,  k;i  ill.  App.  1 1;».  ('(..,  r)5  n.  v.  s.  20.  :;")  App.  div.  .wt. 

3"  riililic    llilitics    Cii.    V.    IviT.son,  •'- \'ir,uini;i     liv.   iK;     I'owtT     Co.     v. 

J21  N.  E.  ;j:5,  1M7   liKl.  (J7i:.  Siiiilli  iV  Hicks,  105  S.  E.  5:J2. 
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§  4873(6).    Washington 

The  jury  are  instructed  that  it  is  not  necessarily  negligence  for 
a  driver  of -an  automobile  truck  to  attempt  to  cross  over  a  street 
car  track  at  a  crossing-  in  face  of  an  approaching  car,  if  under  all 
the  circumstances  a  reasonably  careful  driver  would  be  justified 
in  believing  that  he  could  pass  over  in  safety,  relying  on  the  duty 
that  both  he  and  those  in  charge  of  the  street  car  must  act  with 
reasonable  regard  to  the  rights  of  others.^* 

§  4874.     Care  required  in  taking  up  position  near  track 
§  4874(1).    New  York 

The  jury  are  instructed  that,  if  the  plaintiff  was  working  in  a  place 
known  to  be  dangerous  to  him,  he  was  required  to  keep  his  senses  alert 
and  to  be  vigilant  to  look  out  for  cars,  and  avoid  them  at  the  time  of 
their  passage.* 
§  4874(2).    Texas 

You  are  instructed  that  it  was  the  duty  of  the  plaintiff'  herein 
to  exercise  ordinary  care  for  her  own  safety;  that  is,  such  care  as 
an  ordinarily  prudent  person  would  have  exercised  under  the  same 
or  similar  circumstances.  You  are  therefore  instructed,  if  you 
find  and  believe  from  the  evidence  that  as  the  car  approached  the 
scene  of  the  accident,  the  plaintiff  drove  to  a  place  of  safety,  where 
the  car  could  have  passed  the  vehicle  without  striking  same  had 
it  remained  stationary,  and  if  you  further  find  and  believe  that 
while  said  car  Avas  passing  said  vehicle,  after  the  front  of  the  car 
had  passed  same,  that  the  plaintiff's  wife  permitted  or  caused  the 
vehicle  to  come  in  contact  with  the  side  of  the  car,  and  you  fur- 
ther find  that  an  ordinarily  prudent  person  would  not  have  per- 
mitted the  vehicle  thus  to  come  in  contact  with  the  car  under 
the  same  or  similar  circumstances,  and  that  the  act  of  the  plaintiff" 
in  thus  permitting  the  vehicle  to  come  in  contact  with  the  side  of 
the  car  contributed  to  the  accident  complained  of  herein,  then  in 
that  event  you  are  instructed  that  plaintiff''s  wife  would  be  guilty 
of  contributory  negligence. ^^ 

§  4875.     Duty  of  one  driving  vehicle  along  or  beside  track  ahead 
of  car 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
plaintiff'  was  driving  eastwardly  beside  the  track  at  the  time  of 
the  accident,  and  so  near  the  rails  as  to  prevent  the  car  from 
passing  the  rear  without  collision,  and  that  while  so  driving  he 

34  Beeman  v.  Tacoma  Rv.  &  Power  35  Kelly  v.  Dallas  Consol.  Electric 

Co.,  191  P.  S13,  112  Wasb.  161.  St.  Ry.  Co.  (Tex.  Civ,  App.)  158  S.  W. 

*  Hennessey  v.  Forty-Second  St.  M.       221. 
&  St.  N.  Ave.  R.  Co.,  92  N.  Y.  S.  105S, 
103  App.  Div.  384. 
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failed  to  look  back  from  time  to  time  along  the  track,  or  to  lis- 
ten for  signals  from  an  approaching  car,  or  if  you  find  that,  thus 
driving  along  the  track,  he  failed  to  turn  out  and  leave  the  track 
unobstructed  on  the  approach  of  the  car  from  the  rear,  or  if  you 
find  that  plaintiff  drove  upon  the  track  in  front  of  an  approaching 
car  without  looking  or  listening  for  same,  or  so  short  a  time  be- 
fore the  wagon  was  struck  as  to  prevent  any  possibility  of  stopping 
the  car  in  time  to  prevent  an  accident,  then  it  is  your  duty  to  de- 
termine whether  in  doing  or  omitting  to  do  any  one  of  these  acts, 
plaintiff  was  guilty  of  contributory  negligence.  And  in  doing 
this  you  may  consider  all  the  facts  and  circumstances  proven  at 
the  trial,  as  surrounding  the  accident,  including,  so  far  as  proven, 
the  topography  of  the  locality  at  the  place  of  the  accident ;  the  char- 
acter of  the  vehicle  in  which  plaintiff  was  riding;  the  position  of 
the  vehicle  at  the  time  of  the  accident;  the  speed  of  the  approaching 
car;  the  distance  at  which  it  could  have  been  seen  or  heard  by 
the  driver  of  the  wagon  if  he  had  looked  and  listened — in  fine,  to 
every  minute  detail  of  the  accident ;  and  if  you  find,  after  con- 
sidering all  the  facts  and  circumstances  proven  to  you,  that  plain- 
tiff' was  guilty  of  contributory  negligence  in  any  of  these  respects, 
and  that  such  contributory  negligence  was  the  proximate  cause  of 
(that  is  to  say,  the  cause  which  led  to  or  directly  contributed  to  pro- 
duce) the  accident  and  injury,  then  there  can  be  no  recovery,  and 
your  verdict  should  be  for  the  defendant.  It  is  the  duty  of  a 
driver  of  a  private  vehicle,  while  on  the  track,  or  so  near  to  it  as  to 
prevent  a  car  passing  without  a  collision,  not  only  to  turn  off  when 
called  upon  by  the  servant  of  the  railroad  company,  but  to  listen 
to  whatever  signal  there  may  be  of  an  approaching  car;  and  he 
should  also  look  behind  him  from  time  to  time,  so  that  he  may,  if 
the  car  be  so  near,  turn  off  and  allow  it  to  pass  without  hindrance  or 
any  slacking  of  ordinary  speed,  and,  if  he  fail  to  observe  this  pre- 
caution, he  does  so  at  his  own  risk.^^ 

§  4876.     Accident  caused  by  mistake  of  judgment  of  person  injured 

or  miscalculation  of  distances  and  speed 
See,  also,  ante,  §  4S^\0. 
§  4876(1).     Michigan 

The  court  instructs  the  jury  that  a  traveler  upon  the  streets  of 
this  city  is  not  required  to  refrain  from  crossing  whenever  a  car  is 
in  sight,  and  there  may  be  cases  where  he  may  properly  exercise 
his  judgment  upon  the  question  of  when  he  should  attempt  to  cross 
the  track,  and  it  may  happen  that  he  has  miscalculated  the  distance 
the  street  car  is  away  from  him.     'J'he  (lueslion  is:     Did  he  act 

««  Memphis  St.  Ry.  Co.  v.  Ilayiics,   SI  S.  W.  U71,  112  Toiin.  712. 
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as   an  ordinarily  prudent  man   would  have   acted  in   attempting  to 
cross?  ^'^ 

The  court  instructs  the  jury  that,  if  an  ordinarily  prudent  man 
under  the  circumstances  would  have  attempted  to  cross,  he  is  not 
necessarih^  guilty  of  contributory  negligence,  although  he  miscal- 
culated the  distance.^* 

§  4876(3).     Washington 

You  are  further  instructed  that  if  the  plaintiff  thought  he  had 
time  to  cross  the  track  of  the  defendant,  if  he  was  attempting  to 
cross  the  track,  before  the  car  of  the  defendant  would  reach  him, 
and  did  not  have  sufficient  time  so  to  do,  then  it  was  an  error  in  judg- 
ment on  the  part  of  the  plaintiff,  and  he  cannot  recover,  and  your 
verdict  should  be  for  the  defendant.*® 

§  4877.     Care  required  to  avoid  injury  through  frightening  of  horse 

You  are  instructed  that,  if  3^ou  believe  from  the  evidence  that  you 
have  heard  that  the  injuries  of  which  the  plaintifif  complains  in  his 
petition  and  evidence  "were  the  result  of  his  own  negligence  or 
carelessness,  and  but  for  his  contributory  negligence  and  careless- 
ness, if  any,  he  would  not  have  been  injured  or  damaged,  then 
you  ought  to  find  for  the  defendant ;  or,  if  you  believe  from  the 
evidence  that  the  horse  which  the  plaintiff  was  driving  was  vicious, 
wild,  and  unmanageable,  and  by  reason  of  that  alone  he  received 
his  injuries,  than  you  ought  to  find  for  the  defendant.*^ 

§  4878.     Circumstances  increasing  care  required  from  traveler 
§  4878(1),    Delaware 

You  are  instructed  that  a  railway  track  is  always  a  place  of 
danger  for  a  pedestrian,  and  if  the  sides  of  the  track  are  so  ob- 
structed by  banks  of  snow,  or  other  objects,  as  to  make  it  difficult 
for  the  traveler  on  foot  to  get  off  the  track  when  a  car  approaches, 
it  is  a  place  of  greater  danger  on  that  account,  and  a  correspond- 
ingly greater  degree  of  care,  diligence  and  circumspection  is  re- 
quired on  the  part  of  the  traveler  to  avoid  being  injured.*- 

§  4878(2).     Virginia 

The  court  instructs  the  jury  that,  even  though  they  may  believe 
from  the  evidence  that  the  approach  to  the  track  which  defend- 
ant's car  was  approaching  was  partially  obstructed  by  a  pile  of  lum- 
ber, yet  that  fact  did  not  lessen  the  care  and  caution  required  of 

37  Westover  v.  Grand  Rapids  Ry.  4i  Owensboro  City  R.  Co.  v.  Wall, 
Co.,   147   N.   W.   630,   ISO  Mich.   373.  133  S.  W.  1145,  142  Ky.  86. 

38  Westover  v.  Grand  Rapids  Ry.  42  Tobias  v.  People's  Ry.  Co.,  SO  A. 
Co.,  147  N.  W.  630.  180  Mich.  373.  358,   3  Boyce,  59. 

4  0  Travel-  v.   Spokane   St.  Ry.   Co., 
65  P.  284,  25  Wash.  225. 
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plaintiff  in  attempting  to  cross,  but,  on  the  contrary,  imposed 
on  him  a  higher  degree  of  caution.'*^ 

§  4879.     Right  of  traveler  to  rely  on  performance  by  defendant  of 

duty  as  to  giving  warnings  and  as  to  speed 
§  4879(1).    De-aware 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  tliere  had  been  a  uniform  and  continuous  practice  of  the  de- 
fendant company  to  sound  the  gongs  of  its  cars  when  passing 
standing  cars,  and  that  such  practice  or  course  of  conduct  was 
known  to,  and  relied  upon,  by  the  plaintiff  at  the  time  of  the  ac- 
cident, such  facts  may  be  taken  into  account  by  them  in  estimating 
the  degree  of  diligence  required  of  the  plaintiff'  in  looking  out  for  an 
approaching  car  before  she  crossed  the  east-bound  track.** 

§  4879(2).     Indiana 

The  court  instructs  the  jury  that,  if  3^ou  find  from  a  pre- 
ponderance of  the  evidence  that  at  the  time  alleged  in  the  com- 
plaint the  defendant  was  operating  one  of  its  cars  upon  

street  in  the  city  of  ,  and  that  said   street  was   a  narrow 

street,  and  that  vehicles  vising  said  street  were  compelled,  usually, 
to  drive  upon  that  portion  of  said  street  so  being  used  by  said  de- 
fendant, and  that  at  the  time  averred  in  the  complaint  plaintiff's 
decedent  was  driving  east  along  said street  upon  that  por- 
tion of  said  street  occupied  by  the  tracks  of  said  defendant,  and  that 
it  was  after  dark,  then  said  plaintiff's  decedent  had  a  right  to  as- 
sume that  defendant,  in  operating  one  of  its  cars  approaching  from 
the  rear,  would  be  operating  it  with  usual  and  ordinary  care  on  the 
said  defendant's  part,  and  would  give  signal  or  warning  of  its 
approach  in  time  for  said  decedent,  in  the  exercise  of  usual  and 
ordinary  care  to  escape  from  said  tracks  without  injury.*^ 

The  court  instructs  the  jury  that  the  driver  of  such  a  vehicle, 
while  driving  upon  the  public  street,  upon  the  tracks  of  an  interur- 
ban  or  street  railway  company  has  a  right  to  assume  that  an  in- 
terurban  or  street  car,  approaching  him  from  the  rear,  will  not  run 
upon  him  without  giving  such  warning  or  notice  of  its  approach  as 
reasonable  and  ordinary  care  in  the  operation  of  such  car  would 
rcf|uire.'''' 
§  4879(3).     lowi. 

The  court  instructs  the  jury  that  if  the  plaintiff,  at  the  time  and 
place  in  question,  before  crossing  defendant's  street  railway  tracks, 

•»•'  Udiiiiokc    Hy.   tS:   Kl(H't:rif    Co.   v.  •*■'''  Indiiumpolis  &  Cincinnati  Trac- 

f^arnill.  12  S.  M.  r2r,.  11'J  Vn.  r>'.)H.  lion   Co.   v.    Scjioiir    (A])p.)   1213  N.   E. 

•••'  (!iill)('rt     V.      \Viliiiiii;,'toii     i*c     1'.       772. 
Tractiou    Co.,    82    A.    lUSl,    o    IJoyco,  ""  Indifinapolis  &  Cincinnjili  Trar- 

253.  tion  Co.  V.   fcjeuour  (App.)  122  N.  E. 

772. 
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looked  to  the  westward  for  an  east-bound  car,  and  there  was  none 
in  sight,  though  she  was  able  to  and  did  see  for  such  a  distance 
along  the  south  track  of  the  defendant  company  that  a  car  com- 
ing from  the  west  on  said  track,  at  a  lawful  rate  of  speed,  could  not 
have  arrived  at  the  place  where  she  was  injured  at  the  time  of  her 
injury,  nor  until  she  would  have  had  time  to  recross  said  south 
track  in  safety,  had  she  not  been  injured,  then,  in  that  event,  in 
the  absence  of  notice  or  knowledge  to  the  contrary,  the  plaintiff 
might,  in  the  exercise  of  ordinary  care,  presume  that  a  car  from 
the  westward,  if  approaching,  would  do  so  at  a  lawful  rate  of  speed. 
The  plaintiff  also,  in  the  absence  of  notice  or  knov^^ledge  to  the  con- 
trary, had  a  right  to  presume  that  the  motorman  on  said  east- 
bound  car  would  not  run  said  car  at  a  greater  rate  of  speed  than 
was  proper  in  the  exercise  of  ordinary  care,  and  that  said  motor- 
man  would  sound  the  gong  on  said  car  as  required  in  the  exercise 
of  ordinary  care.  And  the  defendant  had  a  right  to  presume  that 
the  plaintiff,  in  crossing  or  recrossing  or  attempting  to  recross  its 
tracks,  would  use  and  exercise  the  senses  with  which  she  was  in- 
vested by  nature,  such  as  the  senses  of  seeing  and  hearing,  as  re- 
quired in  the  exercise  of  ordinary  care,  and  that  she  would,  in  all 
other  respects,  exercise  ordinary  care  on  her  part.*' 

§  4879(4).     Virginia 

The  court  instructs  the  jury  that,  in  running  upon  the  public 

highway  where  the  plaintiff's  intestate,  ,  was   injured,  the 

rights  of  the  company's  cars  were  not  superior  to  those  of  any 

other  vehicle,  but  simply  equal,  and  said  had  the  right  to 

drive  either  across  or  along  the  track  just  as  freely  as  upon  any 
other  part  of  the  street,  so  long  as  he  did  not  obstruct  the  cars 
or  negligently  expose  himself  to  danger.  He  had  the  right  to  as- 
sume that  the  servants  of  the  defendant  operating  said  car  would 
give  the  proper  signals  and  not  run  at  an  excessive  rate  of  speed  at 
that  crossing,  and  he  had  the  right  to  drive  his  wagon  across  or 
even  along  the  track  in  full  view  of  the  approaching  car  if,  under 
all  the  circumstances,  it  was  consistent  with  ordinary  prudence  to 
do  so.     And  if  the  jury  believe  from  the  evidence  that,  under  all 

the  .circumstances  by  which  said  was  then  surrounded,  it 

would  have  been  reasonably  apparent  to  an  ordinarily  prudent  per- 
son that,  if  the  defendant's  servants  should  use  ordinary  care  in 
running  and  controlling  said  car,  he  could  drive  across  the  track 

without  danger  of  a  collision,  then  said  was  not  guilty  of 

negligence  in  driving  across  said  tracks;-  and  if  the  jury  further  be- 
lieve from  the  evidence  that,  under  such  circumstances,  the  said 
servants  of  the  defendant  did  not  use  ordinary  care  in  operating  said 

4  7  Dow  V.  Des  Moines  City  Ry.  Co.   126  N.  W.  918,  14S  Iowa,  420. 
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car  in  one  or  more  of  the  particulars  alleged  in  the  declaration,  and 

that  as  a  direct  and  proximate  result  thereof  the  said  was 

injured  as  therein  alleged,  they  should  find  for  the  plaintiff.^® 

§  4879(5).    Washington 

The  jury  are  instructed  that  the  driver  of  a  vehicle  approaching 
a  street  car  crossing  is  entitled  to  presume  that  an  approaching 
street  car  will  be  moved  at  that  point  under  control  of  the  motor- 
man,  who  is  keeping  a  reasonable  lookout  ahead,  and  is  keeping  his 
car  under  such  reasonable  control  as  is  commensurate  with  the 
situation  at  such  point,  having  due  regard  to  the  general  traffic  and 
the  probable  danger  of  collision,  and  the  conduct  of  the  driver  of  a 
vehicle  in  attempting  to  cross  in  face  of  an  approaching  street  car 
is  to  be  measured  with  regard  to  his  right  to  rely  on  the  street  car 
being  under  such  control,  and  the  opportunity  of  the  motorman  to 
observe  in  making  such  crossing.** 

§  4880.     Right  of  traveler  to  assume  that  defendant  will  comply 

with  ordinance 
§  4880(1).     Missouri 

You  are  further  instructed  that  if  you  believe  and  find  from  the 
evidence  that  the  plaintiff  in  this  case  knew  that  such  ordinances 
were  in  force  and  effect  on  said  date,  if  so,  then  the  said  plaintiff, 
while  in  the  exercise  of  ordinary  care,  had  a  right  to  regulate  his 
movements  upon  the  assumption  that  the  truck  upon  which  he 
was  riding  had  a  paramount  right  of  way  over  and  through  all 
unobstructed  streets,  avenues,  and  alleys  when  going  to  a  fire  in 

,  in  answer  to  an  alarm  of  fire,  and  that,  when  said  truck 

approached  close  to  any  car  upon  any  street  railway  track  in , 

the  person  in  charge  of  same  would  exercise  ordinary  care  to 
cause  such  car  to  come  to  a  full  stop,  and  so  remain  until  said  truck 
had  fully  passed  by  said  car  or  had  come  to  a  full  stop.^* 

§  4880(2).    Rhode   Island 

The  jury  are  instructed,  as  bearing  upon  the  reasonableness  of 
plaintiff's  conduct,  that  he  had  a  right  to  assume  under  those  cir- 
cumstances, unless  there  is  something  reasonably  calculated  to 
indicate  to  the  contrary  at  the  time  and  place,  that  the  car  was 
being  operated  there  at  a  rate  of  speed  not  in  excess  of  that  re- 
quired under  the  ordinances  of  the  city.  The  ordinance  has  been  in- 
troduced in  evidence  here  which  limits  the  rate  of  speed  of  the 
car  at  that  place  to  miles  per  hour.     Now,  unless  there  was 

■•«  Norfolk  &  P.  Tr.'Ktlon  (Jo.  v.  For-  40  r.ooinan  v.  TiK'oma  Kv.  &  Tower 

rest's  Adin'x,  04  S.  E.  lO.Tl,  lO'J  Vu.       Co.,  1!)1   I'.  Si:{.  112  Wash.' l(^i. 
Ooh.  •''"  l>iifr.v   V.    Kansas   City   liys.    Co. 

(App.)  L'17  S.  W.  bS3. 
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something  to  indicate  to  his  mind  at  that  time  and  place  that  the 
electric  car  was  moving  at  a  higher  rate  of  speed  than  that,  he  had 
a  right  then  and  there  to  assume  that  the  motorman  was  running 
the  car  at  a  rate  of  speed  not  exceeding miles  an  hour.^^ 

§  4380(3).     Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that,  at  the  time  of  the  accident  by  which  the  plaintiff's  intes- 
tate,   ,  was  injured  as  shown  by  the  evidence,  there  was  in 

force  an  ordinance  of  the  city  of  which  provided  that :     "It 

shall  not  be  lawful  for  any  person,  or  corporation,  to  operate  or 
run  any  electric  or  trolley  car  or  other  vehicle  propelled  by  elec- 
tricity over  or  through  any  street  crossing  in  the  city  of  , 

without  first  reducing  the  rate  of  speed  of  said  cars  to  not  more 

than miles  per  hour.    And  there  shall  be  fixed  to  such  cars  a 

gong  or  other   bell  which   shall  be   sounded  continuously  before 

reaching  such  crossing,  and  beginning  at  a  distance  of feet 

from  such  crossing" — then  the  said ,  in  approaching  and  cross- 
ing the  defendant's  track,  had  the  right  to  assume  that  the  serv- 
ants of  the  defendant  in  charge  of  its  car  which  was  then  ap- 
proaching would  obey  the  requirements  of  said  ordinance  in  the 
running  and  operating  said  car.     And  if  the  jury  believe  from  the 

evidence  that,  under  all  the  circumstances  by  which  said  

was  surrounded,  it  would  have  been  reasonably  apparent  to  an  or- 
dinarily prudent  person  that  he  could  cross  the  track  without  dan- 
ger of  a  collision,  he  was  not  guilty  of  negligence  in  attempting  to 
do  so.^^ 

§  4881.  Right  to  rely  on  custom  of  stopping  for  funeral  procession 
You  are  instructed  that  some  stress  has  been  laid  by  the  plain- 
tiff upon  a  uniform  usage,  custom,  or  practice  on  the  part  of  the  de- 
fendant Company  to  stop  its  cars  for  a  funeral  procession  and  wait 
until  the  procession  had  passed  by.  The  defendant  denies  the 
existence  of  any  such  custom.  We  know  of  no  law  requiring  a 
trolley  car  to  stop  at  the  intersection  of  streets  and  wait  until  a 
funeral  procession  has  passed ;  nor  of  any  law  giving  to  a  funeral 
procession  tilt  right  of  way  over  cars  or  other  vehicles  or  persons 
properly  using  a  highway  of  this  state.  If  by  courtesy  such  privi- 
lege has  been  given  by  trolley  cars  and  by  others  using  the  highway, 
such  courtesy  imposes  no  duty  upon  the  person  extending  the 
courtesy ;  nor  does  it  in  any  manner  relieve  such  person  from  all  rea- 
sonable care  and  precaution  in  so  using  the  highway  as  to  prevent 

51  King  V.   Rbode   Island   Co.,   110  02  Norfolk  &  P.  Traction  Co.  v.  For- 

A.  623.  '  rest's  Adm'x,  61  S.  E.  1031,  109  Va. 

658. 
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accident  or  injury.  If  you  should  find,  from  the  evidence  in  this 
case,  that  the  uniform  and  continuous  usage  or  practice  of  the  de- 
fendant company  had  been  to  stop  its  cars  at  crossings  and  wait 
until  a  funeral  procession  passed  by,  and  that  such  usage  was  known 
to  and  relied  upon  by  the  driver,  the  plaintiff  in  this  case,  at  the 
time  of  the  accident,  we  say  to  you  that  such  method  of  dealing 
with  the  public  on  the  part  of  the  company,  and  so  known  to  the 
driver,  may  be  taken  into  account  by  you  in  estimating  the  degree  of 
diligence  required  of  the  plaintiff  in  looking  out  for  an  approaching 
car  before  he  crossed  the  railway  track ;  for  in  such  case  he  might 
reasonably  presume  or  infer  the  continuance  of  that  usage.  To 
justify  such  presumption,  however,  such  usage  must  have  been 
uniform  and  continuous.  Even  then  the  failure  to  observe  such 
usage  would  not  amount  to  negligence  on  the  part  of  the  defend- 
ant company.  It  would  not  relieve  the  driver  of  reasonable  care  in 
making  such  crossing.  He  would  have  no  right  so  to  presume,  if 
he  actually  saw  the  car  coming  down  upon  him,  or  if  by  the  rea- 
sonable use  of  his  senses  he  might  have  seen  its  approach.  It  may 
be  stated  that,  as  a  general  rule,  no  legal  right  can  grow  out  of  mere 
courtesy,  however  uniform  and  long  continued ;  nor  will  such 
courtesy  impose  a  legal  obligation  upon  the  person  extending  it.^^ 

§  4882.     Acts  in  sudden  peril  or  emergency 
§  4882(1).    California 

You  are  instructed  that,  in  judging  the  conduct  of  the  plaintiff, 
you  must  view  the  situation  as  it  appeared  to  her  just  prior  to  or 
at  the  time  of  the  accident.  If  she  found  herself  suddenly  put 
into  peril,  without  having  sufficient  time  to  consider  all  the  circum- 
stances, then  she  might  be  excusable  for  omitting  some  precautions 
or  taking  an  immediate  choice  under  this  disturbing  influence,  al- 
though, if  her  m.ind  had  been  clear,  she  ought  to  have  done  other- 
wise. If  she  found  herself  in  imminent  danger  just  prior  to  and 
at  the  time  of  the  collision,  and  at  that  time,  tried  to  escape  the 
peril,  and  in  thus  doing  acted  as  an  ordinarily  prudent  and  reason- 
able person  would  have  acted  under  the  same  or  similar  circum- 
stances and  conditions,  then  you  cannot  find  on  thi||  account  that 
she  was  guilty  of  contributory  negligence.  As  the  court  has  in- 
structed you,  negligence  is  commensurate  with  the  circumstances 
under  investigation.*^' 

8  4882(2).     Delaware 

The  court  instructs  the  jury  that,  if  the  jury  should  find  that  the 
servants  of  the  d(;fcndant  were  not  at  the  time  of  the  accident  in 

•'^- Wliitc    V.    "Wiliiiiii^'toii    ('ily    Ky.  "■  i  1  l;iiiiiii(iii(l  v.  I'lU'ilic  lOIcctric  Uy. 

Co.  (l»cl.)  W.',  A.  UM,  (1  ri'iiiicwill,  10."5.       Co.,  KJl  1'.  50,  •.','2  Cal.  Api).  ToO. 
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the  exercise  of  reasonable  care  and  caution,  and  that  by  reason 
thereof  the  plaintiff  suddenly  and  without  time  or  opportunity  for 
reflection  placed  himself  in  a  position  of  peril,  and  without  fault 
or  negligence  on  his  part,  operating  at  the  time  of  the  accident,  he 
would  be  entitled  to  recover.^^ 

§  4882(3).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff'  was  placed  in  a  dangerous  position  by  the 
negligent  approach  of  the  car,  and  the  plaintiff,  being  placed  in  a 
perilous  position,  attempted  to  cross  the  track  instead  of  backing 
his  horse,  he  cannot  be  held  responsible  for  his  mistake  in  attempt- 
ing to  cross  the  track. ^ 

§  4883.     Going  or  remaining  on  track  to  save  property 

The  jury  are  instructed  that  it  was  the  duty  of  the  driver  of  the 
automobile — the  plaintiff''s  decedent,  in  this  case — to  look  and  to 
use  reasonable  care  and  diligence  for  his  own  safety,  to  look,  be- 
fore turning  across  the  street  car  track,  to  see  if  there  was  any 
street  car  approaching,  and  then,  if  he  turned  to  drive  across  the 
track,  to  use  reasonable  care  and  caution  in  driving  across  the 
track,  and  operating  his  car,  to  see  that  he  did  not  become  stalled 
upon  the  track,  to  use  reasonable  care  and  caution  and  to  keep 
watch  to  see  if  a  car  was  approaching,  and,  if  he  got  stalled  upon 
the  track,  to  use  reasonable  care  and  caution  to  get  out  of  the  way 
of  the  car  and  off  the  track  before  he  himself  was  injured.  I  use 
the  word  "negligence,"  meaning  that  if  the  defendant's  motorman, 
in  operating  the  train,  two  freight  cars,  at  the  time  in  question^;  fail- 
ed to  keep  such  a  lookout  for  passengers,  for  people  or  vehicles  on  the 
track  ahead  of  him,  at  the  time  and  place  in  question,  as  a  reason- 
ably prudent  motorman  would,  under  the  surrounding  circumstanc- 
es, and  his  failure  to  do  that  was  the  proximate  cause  of  the  injury 
in  this  case,  then  the  defendant  was  guilty  of  negligence,  or,  if  he  saw 
the  automobile  upon  the  track,  and  failed  to  use  reasonable  care,  such 
care  as  an  ordinarily  careful  motorman,  under  similar  circumstances, 
would  have  used  to  stop  his  car  and  prevent  the  collision,  and  such  fail- 
ure was  the  proximate  cause  of  the  accident,  then  the  defendant  would 
be  ginlty  of  negligence.  I  want  to  relieve  the  case  of  some  other  unnec- 
essary issues.  There  can  be  no  recovery  except  upon  the  issue  I  have 
already  pointed  out  to  you,  and  no  recovery  by  the  plaintiff  upon 
any  other  issue,  or  upon  any  other  theory.  If  at  all,  it  must  be 
on  the  theory  that  the  automobile  was  stalled,  and  that  the  motor- 
man  either  saw  it,  or,  with  reasonable  care,  would  have  seen  it,  in 

5  5  Riccio  V.  People's  Rv.  Co.,  82  A.  5  6  Roanoke  Rv.    &  Electric   Co.    v. 

604,  3  Boyce,  235.  '  Toiuig.  C2  S.  E.  961,  108  A  a.  783,  15 
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sufficient  time,  so  that,  with  the  exercise  of  reasonable  care,  he 
could  have  stopped  the  street  car  and  prevented  the  accident.  I 
say,  this  lawsuit  is  entirely  upon  that  theory ;  and  there  can  be 
no  recovery — if  there  is  a  recovery — upon  any  other  theory.  There 
can  be  no  recovery  upon  any  theory  of  negligence  on  the  part  of 
the  defendant  company,  or  any  of  its  employes,  prior  to  the  time 
when  the  automobile — if  you  find  it  was  stalled  upon  the  south- 
bound track — could  have  been  seen  by  the  motorman  approaching 
from  the  north.  There  can  be  no  recovery  for  anything  that  oc- 
curred before  that  time,  because,  as  3^ou  will  see  under  the  charge 
in  this  case,  as  I  have  outlined  it  to  you,  if  there  was  any  negligence 
for  which  the  plaintiff  can  recover,  it  must  occur  after  that  time.  If 
the  jury  believes,  from  the  evidence,  that  the  plaintiff's  decedent,  as 
a  reasonable  man,  acting  prudently  under  all  the  circumstances, 
should  have  noted  the  approach  of  that  car,  ^nd  its  closeness  to 
him,  in  time  to  have  permitted  him  to  leave  the  car  and  get  to 
a  place  of  safety,  then  the  jury  would  be  justified  in  finding  him 
guilty  of  such  negligence  as  would  defeat  plaintiff's  right  to  re- 
cover. As  a  matter  of  laAV,  the  plaintiff's  decedent's  first  duty  was 
to  himself  in  the  protection  of  his  life  and  limb,  and  he  was  not 
justified  in  remaining  unreasonably  in  a  place  of  peril  for  the  pur- 
pose of  conserving  or  protecting  property,  and  his  desire  to  con- 
serve property  would  not  excuse  him  from  the  exercise  of  his  senses 
of  sight  or  hearing  for  the  purpose  of  apprising  himself  of  the 
rapid  approach  of  the  car  and  its  proximity  to  the  automobile  in 
time  to  enable  him,  if  necessary,  to  leave  the  car  and  go  to  a  place 
of  safety.®' 

§  4884.     Care  required  from  street  sweeper 

You  are  instructed  that  one  who  is  engaged  in  a  public  work 
as  a  street  sweeper,  where  he  must  in  the  nature  of  things  work 
near  the  track,  is  not  required  to  exercise  that  high  degree  of  care 
which  would  be  exercised  by  an  ordinary  street  pedestrian.^* 

§  4885.     Care  required  of  agent  of  plaintiff 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that  plaintiff's  son,  in  driving  said  automobile,  was 
acting  for  j)laintiff  and  under  her  direction  and  control,  then,  be- 
fore you  find  your  verdict  in  her  favor,  you  must  further  find  and 
believe  from  the  evidence  that  her  said  son,  in  driving  said  auto- 
mobile over  and  upon  the  public  streets  at  the  places  mentioned  in 
the  evidence,  was  exercising"  the  highest  degree  of  care  which  a 

sTBrion  v.  Ix-troit  United  Ry.  (D.  ns  (Jraves  v.  Pordnnd  TJv.,  T>i-ht  .& 

C.  Mich.)  247  F.  G03.  Power  Co..  I*?!  V.  1,  GG  Or.  2:V2,  Ann. 

Cas.  1915B,  500. 
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very  careful  person  would  exercise  under  the  same  or  similar  cir- 
cumstances.'^^ 

§  4886.     Care  required  from  intoxicated  person 
§  4886(1).     United  States 

The  jury  are  instructed  that  the  fact  that  the  plaintiff  was  drunk, 
if  you  find  from  the  evidence  that  he  was  drunk,  did  not  relieve 
him  from  his  duty  to  exercise  ordinary  care  and  prudence  for  his 
own  safety.  Drunkenness  will  never  excuse  one  for  failure  to 
exercise  the  measure  of  care  and  prudence  which  is  due  from  a 
sober  man  under  the  circumstances.  Men  must  be  content  to  en- 
joy the  pleasures  of  intoxication  with  the  perils  attending  it.  When 
they  make  themselves  drunk,  and  in  that  condition  wander  upon  a 
railroad  track  and  sustain  an  injury,  they  will  not  be  heard  to  plead 
their  intoxication  as  an  answer  to  a  charge  of  negligence,  or  as 
a  reason  why  the  railroad  company  should  be  held  responsible  to 
them  for  damages ;  but,  on  the  other  hand,  if  the  motorman  op- 
erating the  car  discovered  that  the  plaintiff  was  drunk  and  insensi- 
ble of  his  danger,  or  unaware  of  what  he  was  doing,  in  time  to 
have  stopped  the  car  and  avoided  the  accident,  and  failed  to  do 
so,  then  the  defendant  would  be  liable.®** 
§  4886(2).    Delaware 

You  are  instructed  that  the  voluntary  intoxication  of  the  person 
injured  may  be  considered  by  the  jury  in  determining  whether  such 
person,  at  the  time  of  the  accident,  was  taking  such  care  of  his 
safety  as  will  be  required  of  a  reasonably  prudent  man  under  the 
circumstances.  To  consider  this  question  at  all,  you  should  be  sat- 
isfied from  the  evidence  that  at  the  time  of  the  accident  the  plain- 
tiff was  intoxicated,  and  that  by  reason  of  such  intoxication  he 
failed  to  take  such  reasonable  care  of  his  safety  as  the  circum- 
stances required.®^ 
§  4886(3).     New  York 

The  jury  are  instructed  that,  if  you  believe  from  .the  evidence 
that  the  deceased  was  intoxicated  at  the  time  of  the  accident,  and 
that  his  intoxication  was  so  great  that  it  rendered  him  incapable 
of  a  vigilant  use  of  his  faculties  and  senses  while  approaching  the 
defendant's  tracks,  you  may  infer  that  the  deceased  was  guilty  of 
negligence  without  which  the  accident  would  not  have  happened, 
and  in  that  event  you  must  find  a  verdict  for  defendant.®^ 

69  Threadgill    v.    United    Rys.    Co.  ei  McGowan    v.    Wilmington    &    P. 

of  St.  Louis,  214  S.  W.  161.  279  Mo.  Traction    Co.,    92   A.    1015,    5   Boyce. . 

466.    This  instruction  is  based  upon  a  281 ;    Heinel  v.  People's  Ry.  Co.,  67 

statute.  A.  173,  6  Pennewill,  428. 

60  Little  Rock  Ry.  &  Electric  Co.  v.  6  2  Bradley  v.  Second  Ave.  R.  Co.,  S 

Billings  (C.  C.  A.  Ark.)  173  F.  903,  98  Daly  (N.  Y.)  289. 
C.  C.  A.  467,  31  L.  R.  A.  (N.  S.)  1031, 
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§  4887.     Care  required  of  children 
§  4887(1).     Illinois 

The  court  instructs  the  jury  that  the  law  will  not  and  does  not 
permit  one  to  bring  upon  himself  an  injury,  and  then  recover  dam- 
ages from  some  other  person  because  of  such  injury.  And  if  you 
believe  from  the  evidence  in  this  case,  under  the  instructions  of 
the  court,  that  the  plaintiff  knew  of  the  approach  of  said  car,  or 
by  the  exercise  of  the  degree  of  care  ordinarily  to  be  expected  of 
one  of  her  age,  discretion,  intelligence,  and  experience,  and  un- 
der the  same  or  like  circumstances  would  have  known  of  the  ap- 
proach of  said  car,  and  if  you  further  believe  from  the  evidence 
in  the  case  that  she  notwithstanding,  ran  upon  said  street  car  track 
ahead  of  said  car  and  was  thereby  injured,  and  that  in  so  doing, 
if  she  did  so,  she  failed  to  exercise  the  degree  of  care  for  her  own 
safety  above  defined,  then  the  plaintiff  cannot  recover  in  this  case, 
and  you  should  find  the  defendant  not  guilty.**^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence, under  the  instructions  of  the  court,  that  the  degree  of  care 
required  of  said  plaintiff  for  her  own  safety,  as  defined  in  these  in- 
structions, required  her,  before  crossing  said  track,  to  look  and 
ascertain  whether  the  track  was  clear  or  whether  a  car  was  ap- 
proachihg,  and  if  the  jury  believe  from  the  evidence,  under  the  in- 
structions of  the  court,  that  the  plaintiff  by  the  exercise  of  such 
care  would  have  looked  and  ascertained  whether  the  track  was 
clear,  and  whether  or  not  a  car  was  approaching,  and  if  the  jury 
further  believe  from  the  evidence,  under  the  instructions  of  the 
court,  that  the  plaintiff  did  not  so  look  and  ascertain  whether  the 
track  was  clear,  and  whether  or  not  a  car  was  approaching,  and 
that  she  was  injured  in  consequence  of  her  failure  to  so  look  and 
ascertain,  if  she  did  so  fail,  then  the  court  instructs  the  jury  to  find 
the  defendant  not  guilty.^* 
§  4887(2).     Missouri 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  said 

to  have  exercised  such  a  degree  of  care  and  prudence  in 

crossing  said  tracks,  and  in  looking  and  listening  for  the  car,  that 
an  ordinarily  careful  and  prudent  l)oy  of  like  age  and  intelligence 
would  have  exercised  under  like  circumstances ;   and,  if  you  believe 

from  the  evidence  that  the  said  failed  to  exercise  such  a 

degree  of  care  and  prudence  in  going  on  or  crossing  the  tracks, 
tlien  you  should  find  that  he  was  guilty  of  negligence.*''' 

The  court  instructs  the  jury  that  the  degree  or  measure  of  care 

~  "3  ScaiilMii   \.  ('ili(•il^'l)   I'liion  Trac-  "•"'  Ivuscliciilici-^-    v.    SoiHIkm-ii    Elot'- 

tlnn  ('i>.,  rJ7  111.  App.  40(5.  trie  K.  Co.,  Gl  «.  W.  GUG,  IGl  Mo.  70. 

"<  Scanlnn  v.  (.'liiciiRo  T'liiou  Trac- 
tion Co.,  I'JT  111.  Ajt]..    100. 
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or  caution  which  said  infant  child,  ,  was  required  to  exer- 
cise, was  that  which  is  ordinarily  exercised,  and  which  is  reasona- 
bly to  be  expected  from  a  child  of  his  years  and  experience,  under 
the  circumstances  he  was  in,  as  shown  by  the  evidence,  and,  before 
the  jury  can  find  him  guilt}'  of  contributory  negligence,  they  must 
find  that  he  failed  to  exercise  such  care  or  caution  as  might  rea- 
sonably be  expected  of  a  child  of  his  years  and  .experience  under 
the  circumstances ;  and  the  burden  of  proving  contributory  negli- 
gence is  on  the  defendant  to  establish  by  a  preponderance  of  the 
evidence.*^® 

The  court  instructs  the  jury  that  while  the  child,  ,  was 

required  to  use  only  such  care  and  caution  as  could  be  reasonably 
expected  of  a  child  of  his  years  and  experience,  nevertheless  he 
was  required  to  use  such  care  and  caution;  and  if  the  jury  believe 
from  the  evidence  that  he  did  not  do  so,  and  was  himself  negligent 
in  running  right  in  front  of  and  close  to  the  car,  and  his  being  run 
upon  by  the  car  was  the  result  of  his  negligence  in  not  exercising 
such  care,  then  the  jury  will  find  their  verdict  for  the  defendant.®' 

§  4887(3).    New  York 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  child  killed  in  the  accident  mentioned  in  the  evidence  was  so  young 
as  to  be  what  we  term  non  sui  juris,  then  any  negligence  of  the  child 
cannot  be  considered  by  you.* 

§  4887(4).    Virginia 

The  court  instructs  the  jury  that  the  conduct  of  an  infant  is  not 
of  necessity  to  be  judged  by  the  samiC  rules  which  govern  that 
of  an  adult ;  that  while  it  is  the  general  rule  in  regard  to  an  adult 
or  grown  person  that,  to  entitle  him  or  her  to  recover  damages  for 
an  injury  resulting  from  the  fault  or  negligence  of  another,  he  or 
she  must  have  been  free  from  fault,  such  is  not  the  rule  in  regard 
to  an  infant  of  tender  years.  The  care  and  caution  required  of  a 
child  is  according  to  its  maturity  and  capacity  wholly,  and  this 
is  to  be  determined  by  the  circumstances  of  the  case  and  the  evi- 
dence before  the  jury,  and  the  law  presumes  that  a  child  between 
the  ages  of and  years  cannot  be  guilty  of  contribu- 
tory negligence,  and,  in  order  to  establish  that  a  child  of  such  age 
is  capable  of  contributory  negligence,  such  presumption  must  he 
rebutted  by  evidence  and  circumstances  establishing  his  maturity 
and  capacity.®* 

66  Hogan  et  al.  v.  Citizens'  Rv.  Co.  *  Neuu  v.  Rochester  B.y.  Co.,  58  N. 

51  S.  W.  473,  150  Mo.  36.  E.  876,  165  N.  Y.  146. 

6T  HoEcan  et  al.  v.  Citizens'  Ry.  Co.  6s  Riclimond   Traction   Co.   v.  Wil- 

51  S.  ^Y.  473,  150  Mo.  36.  kiuson,  43  S.  E.  622,  101  Va.  394, 
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§  4888.     Care  required  from  parents  of  injured  child 

The  court  instructs  the  jury  that,  in  determining  whether  or  not 
the  plaintiffs  contributed  by  their  negligence  in  the  custody  and 
care  of  their  child, ,  to  her  injury  and  death,  you  are  to  con- 
sider whether  or  not  they  exercised  that  degree  of  care,  caution, 
and  watchfulness  over  their  said  child,  ,  which  was  reason- 
able and  proper  for  parents  in  their  circumstances  in  life,  as  shown 
by  the  evidence.  You  are  further  instructed  that  the  burden  of 
proving  contributory  negligence  on  the  part  of  the  plaintiffs  rests 
upon  the  defendant.^* 

§  4889.     Duty  of  one  riding  in  vehicle  driven  by  another  to  restrain. 

latter  from  negligent  driving 
§  4889(1).     Arkansas 

The  court  instructs  the  jury  that  although  the  plaintiff  nia}^  not 
have  been  the  driver  of  the  automobile  mentioned  in  the  testimony, 
nevertheless  plaintiff,  situated  as  she  was,  had  no  right  to  rely  im- 
plicitly upon  the  care  and  prudence  of  the  driver  on  the  seat  beside 
her  for  her  own  safety,  but  it  was  her  duty,  if  said  driver  was  ap- 
proaching said  street,   on  which  cars  were  passing,  at  a 

careless  rate  of  speed,  to  attempt  to  have  him  check  his  speed  to 
a  safe  rate;  and  if  the  jury  find  that  under  the  circumstances  said 
automobile  was  approaching  defendant's  tracks  at  a  careless  rate 
of  speed,  and  the  plaintiff,  situated  as  she  was,  made  no  effort  to 
have  said  speed  diminished,  and  that  such  action  of  the  plaintiff' 
contributed  directly  to  said  collision  and  her  injuries,  then  she  can- 
not recover,  and  your  verdict  must  be  for  the  defendant.'" 

§  4889(2).    Delaware 

You  are  instructed  that,  even  in  such  case,  the  passenger  is  bound 
to  exercise  due  care  and  caution  as  well  as  the  driver.  It  is  no 
less  the  duty  of  the  passenger,  where  he  has  the  opportunity  to 
do  so,  than  of  the  driver,  to  learn  of  danger,  and  to  avoid  it  if 
practicable.'^ 

i^  4890.     Effect  of  contributory  negligence 
§  4890(1).     Alabama 

You  are  instructed  that  if  a  pedestrian  is  negligent  in  crossing 
or  attempting  to.  cross  a  street  railway  track  on  a  public  highway, 
and  such  negligence  proximately  contributes  even  in  the  slightest 
degree  to  an  injury  received  by  him  by  being  strilck  by  a  car  on  such 
track,   he   cannot   recover   any   damages   on   account  of   the   mere 

CO  Cornovski    v.    St.    Louis   Tninsit       Traction  Co.,  20G  S.  W.  n29,  13C  Ark. 

Co.,  lOfi  s.  w.  ni,  '201  Mo.  'ji;:'..  272. 

70  Miller    v.    Ft.     Smith    Light    &  7i  Camiiholl  v.  Walker,  78  A.  601, 

2  Boycc,  41. 
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failure  of  the  motorman  to  keep  a  proper  lookout  for  him,  nor  on  ac- 
count of  a  mere  failure  to  sound  the  gong  of  the  car.''^ 

§  4890(2).    Delaware 

Applying  these  principles  of  the  law  as  to  what  constitutes  negli- 
gence to  the  facts  in  this  case,  you  are  to  determine  whether  the 
plaintiff  and  the  defendant  were,  at  or  about  the  time  of  the  acci- 
dent, in  the  exercise  of  due  care  and  caution,  such  as  a  reasonably 
prudent  person  would  have  exercised  under  similar  circumstances, 
and  if  either  did  not  exercise  such  care  and  caution,  you  are  to  de- 
termine from  the  evidence  whether  the  injuries  complained  of  were 
caused  by  the  negligence  of  the  defendant  company,  and  if  so, 
whether  the  negligence  was  the  proximate  cause  of  the  accident. 
If  the  negligence  of  the  plaintiff  contributed  to  the  accident  and 
was  the  proximate  cause  thereof,  he  cannot  have  a  recovery.  If 
there  was  mutual  negligence,  and  the  negligence  of  each  was 
operative  at  the  time  of  the  accident,  there  can  be  no  recovery,  for 
the  law  will  not  attempt  to  measure  the  proportion  of  blame  or 
negligence  to  be  attributed  to  each  party. ''^^ 

You  are  instructed  that  it  is  contended  by  the  defendant  that 
the  plaintiff  was  guilty  of  contributory  negligence  at  the  time 
of  the  alleged  accident.  That  is  to  say,  if  the  plaintiff  was  struck 
and  injured  by  the  car  it  was  her  own  negligence,  or  want  of 
care,  that  caused  it,  or  contributed  to  it.  If  you  believe  this  to 
be  true  your  verdict  should  be  in  favor  of  the  defendant  because 
it  is  the  law  that  if  a  person  is  injured  he  cannot  recover  damages 
therefor  it  it  is  shown  that  his  own  negligence  contributed  proxi- 
mately thereto.''* 

§  4890(3).     Illinois 

The  court  instructs  the  jury  that  as  the  plaintiff  was  about  to 

cross  the  tracks  of  the  defendant  in  street  the  law  placed 

upon  the  plaintiff,  and  upon  the  employes  of  the  defendant  in 
charge  of  the  car  in  question,  the  same  legal  duty,  viz.,  the  duty  of 
exercising  ordinary  care  to  avoid  a  collision.  If,  therefore,  you  find, 
from  the  evidence,  that  a  want  of  ordinary  care  on  the  part  of  the 
defendant's  employes  in  charge  of  said  car  and  a  want  of  ordinary 
care  of  the  plaintiff  combined  to  bring  about  the  accident,  and  that 
a  want  of  ordinary  care  on  the  part  of  both  of  the  said  employes 
and  of  the  plaintiff  contributed  proximately  to  such  accident,  then, 
in  such  case,  you  should  find  the  defendant  not  guilty.'^ 

f~  Jaffe  V.  Biiiningliam  Ry.,  Light  &  7  4  Tobias  v.  People's  Ry.  Co.,  SO  A. 

Power  Co.,  52  So.  311,  166  Ala.  572.  358,  3  Boyce,  59. 

73  McGowau    V.    Wilmington    »&    P.  75  Flanagan    v.    Chicago    City    Ry. 

Traction  Co.,  92  A.  1015,  5  Boyce,  281.  Co.,  90  N.  E.  688,  243  111.  456. 
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§  4890(4).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 

the  evidence  that  the  plaintiff's  driver  came  around  from  

avenue  into avenue  directly  in  front  of  the  approaching  car, 

and  so  close  thereto  that  a  collision  was  inevitable  and  unavoidable, 
then  plaintiff  cannot  recover,  and  your  verdict  must  be  for  the  de- 
fendant."^ 

§  4890(5).    New  Yoric 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  plaintiff  was  guilty  of  the  least  bit  of  negligence  contributory  to 
the  accident  in  which  he  was  injured,  your  verdict  must  be  for  the 
defendant.* 

§  4890(6).    Virginia 

The  court  instru'cts  the  jury  that,  if  they  believe  from  the  evi- 
dence that  this  accident  was  caused  by  the  concurrent  negligence 
of  the  motorman  and  of  plaintiff,  due  to  each  failing  to  keep  a 
proper  lookout,  they  must  find  for  the  defendant.'^'' 

The  court  instructs  the  jury  that,  even  if  they  may  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of  contributory  negli- 
gence, still  the  plaintiff  Avould  be  entitled  to  recover  against  the  defend- 
ant, if  they  believe  from  the  evidence  that  the  servants  and  agents  of 
the  defendant  company  in  charge  of  said  car  did  not  do  all  they  could 
to  avoid  the  injury  after  his  danger  was  known,  or  might  have  been 
known  by  the  exercise  of  ordinary  care.'* 

The  court  instructs  the  jury  that  the  fact  that  the  plaintiff  was 
injured  by  a  car  of  the  defendant  company  will  not  justify  a  ver- 
dict for  the  plaintiff,  unless  they  further  believe  from  the  evidence 
'that  the  injury  was  caused  by  the  negligence  of  the  defendant  and 
this  negligence  must  be  established  by  the  preponderance  of  tes- 
timony, and,  although  they  may  believe  that  the  defendant's  con- 
ductor or  motcjrman  were  negligent  in  the  operation  of  tlie  defend- 
ant's car,  they  must  still  find  fur  the  defendant  if  they  believe  from 
,  the  evidence  that  the  plaintiff,  by  lack  of  such  care  and  caution  as 
might  reasonably  be  expected  of  one  of  his  years,  understanding, 
and  intelligence,  was  guilty  of  negligence  which  contriljuted  to  his 
injury.''" 

The  court  instructs  the  jury  that,  although  the}-  may  believe  from 
the  evidence  in  tliis  caus^  that  the  said  defendant  company  was 
guilty  of  negligence  in  tlie  maimer  of  constructing  or  maintaining 

7G  Aquii  ContrncliiiK  <"().  V.  T'liitcd  Co.  v.  Gordon,  -JO  S.  E.  772,  1(»L'  ^';l. 
Rys.  Co.  of  St.    F/Oiiis.  '20:',  S.  W.    17!).       4!)H. 

"♦  Ujiy  V.   Tnlonirlian   St.  K.  Co.,  fK>  7s  Kjclinioiul    Trjution    Co.    v.    Wil- 

N.  Y.   S.  1077.    l",  .Misc.   Hep.  (V.'A.  kinsoii.  -t.'!  S.  lO.  d-IL',  101  Va.  ."!)4. 

77  Kiciiiiioiid    I'as.st'iiger    &    rower  7!)  KichiiKnid   Tiaction   Co.   v.    VVii- 

kiiis<)ii,  i:!  S.  E.  G22,  101  Va.  394. 
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its  electric  wire  over  and  above  the  track  of  the  Company, 

still  plaintiff  had  no  right  -to  attempt  to  pass  from  one  car  to  another 
while  the  cars  were  passing  under  the  said  wire,  if  in  so  doing  he 
increased  the  danger  of  an  accident  from  the  said  wire ;  and  if,  from 
the  evidence  in  the  case,  they  believe  that  the  said  plaintiff  did  at- 
tempt to  pass  from  one  car  to  another  while  passing  under  said 
wire,  and  by  so  doing  did  increase  the  danger  and  chance  of  the  ac- 
cident, he  cannot  recover  in  this  case,  and  the  jury  must  find  for 
the  defendant.*" 

§  4390(7),    Washington 

You  are  instructed  that,  if  you  shall  find  that  the  defendant  w^as 
operating  its  car  at  a  high  rate  of  speed,  yet  if  you  shall  further 
find  that  the  plaintiff,  by  his  negligence  and  want  of  ordinary 
care,  contributed  to  the  accident  in  any  appreciable  degree,  your 
fi-nding  must  be  for  the  defendant.**^ 

You  are  further  instructed  that,  notwithstanding- you  should  find 
that  the  defendant  was  guilty  of  negligence  in  the  operation  of  its 
car,  yet,  if  you  further  find  that  the  accident  or  the  injury  to  the 
plaintiff"  would  not  have  happened  except  for  the  negligence  or 
failure  to  use  ordinary  care  upon  the  part  of  the  plaintiff',  then 
your  verdict  must  be  for  the  defendant.*'^ 

You  are  instructed  that,  if  plaintiff  was  guilty  of  any  act  of  negli- 
gence which  directly  contributed  to  his  injury,  or  was  guilty  of 
any  lack  of  ordinary  care  on  his  part,  whether  the  act  be  an  active 
one  or  an  omission  to  do  what  he  ought  to  have  done,  under  the 
circumstances,  and  such  lack  of  care,  act,  or  omission  contributed 
to  the  accident,  and  without  which  the  accident  would  not  have  oc- 
curred, then  you  cannot  go  further,  and  apportion  the  accident  or 
injury,  but  the  plaintiff's  contributory  negligence  in  such  case 
defeats  recovery,  and  your  verdict  must  be  for  the  defendant.^^ 

§  4891.     Doctrine  of  last  clear  chance 
§  4891(1).     United  States 

The  jury  are  instructed  that  if  you  find  the  defendant  was  neg- 
ligent, and  you  further  find  that  the  plaintiff  was  negligent,  and  the 
accident  resulted  from  plaintiff's  negligence,  then  your  verdict 
should  be  for  the  defendant,  unless  you  further  find  from  the  evi- 
dence that  the  motorman  could  have  avoided  the  accident  by  the 
use  of  ordinary  care,  if  he  saw,  or  if  he  did  see,  or  by  the  use  of 
ordinary  care  could  have  seen,  that  the  plaintiff  was  on  or  about 
to  pass  upon  the  railroad  track,  or  about  to  come  into  such  close 

*    80  Danville  Street  Car  Co.  v.  Wat-  -^2  Traver  v.   Spokane   St.   By.  Co., 

kins,  34  S.  E.  SS4,  97  Va.  713.  65  P.  284,  25  Wash.  225. 

SI  Traver  v.    Spokane  St.  Ry.  Co.,  s 3  Traver  v.   Spokane  St.   Ky.   Co., 

65  P.  284,  25  Wash.  225.  65  P.  284,  25  Wash.  225. 
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proximity  to  the  car  as  to  be  struck  by  it ;  and  if  he  failed  under 
those  conditions  to  exercise  reasonable  care  to  avoid  injuring  the 
plaintiff,  then  your  verdict  should  be  in  favor  of  the  plaintiff.** 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  plaintiff  was  driving  a  vehicle  along  the  east  side  of  defend- 
ant's street  railway  track,  and  came  to  a  pond  of  water,  or  a  muddy, 
bad  place  in  the  road,  and  wished  to  avoid  it  by  driving  along  and 
upon  the  track,  then  the  court  tells  you  that  it  was  her  duty,  or 
the  duty  of  those  who  were  riding  in  the  vehicle  with  her,  while  she 
was  driving  along  the  defendant's  track  in  the  direction  in  which 
the  cars  were  run  thereon,  to  observe  the  surroundings,  and  from 
time  to  time  to  look  behind  to  see  whether  a  car  was  approaching 
on  the  track  on  which  they  were  driving,  and  to  turn  off  the  track 
in  time  to  enable  the  car  to  pass  without  being  unnecessarily  de- 
layed, and  this  duty  is  imposed  by  law  because  the  cars  on  their 
own  tracks  have- the  right  of  way;  but  the  fact  that  they  have  the 
right  of  way,  and  that  it  is  the  duty  of  pedestrians  and  persons 
riding. in  or  driving  vehicles  to  get  off  the  track,  so  that  the  cars 
may  not  be  unnecessarily  impeded,  does  not  relieve  the  defendant's 
agents  from  keeping  a  strict  lookout,  and '  from  using  reasonable 
diligence  and  care  to  avoid  injury  to  pedestrians  or  persons  driving  or 
riding  in  vehicles.  The  law  requires  each  to  exercise  ordinary  care  and 
prudence — the  one  to  avoid  injury  to  himself,  and  the  other  to  avoid  in- 
flicting an  injury  on  others.  So  that  if,  from  all  the  evidence,  you  find 
that  the  plaintiff,  while  driving  along  the  east  side  of  the  track,  in  order 
to  avoid  the  water  and  mud,  as  before  stated,  failed  to  exercise  such 
care  and  diligence  as  I  have  just  indicated,  and  by  reason  of  such  fail- 
ure and  negligence  directly  contributed  to  the  injury  complained  of, 
then  your  verdict  should  be  for  the  company,  unless  you  further  find 
from  the  evidence  that  the  defendant's  motorman,  by  the  exercise  of 
proper  care  and  vigilance,  could  have  avoided  the  collision,  by  stopping 
his  car,  but  negligently  failed  to  do  so,  in  which  event  the  plaintiff 
should  recover.*** 

<f  4891(2).    Alabama 

T  charge  you,  gentlemen  of  the  jury,  that  even  if  you  find  from 
the  evidence  in  this  case  that  the  plaintiff  was  guilty  of  contributory 
negligence,  yet  if  you  further  find  from  the  evidence  that  defendant 
became  aware  of  plaintiff's  peril  in  time  to  avoid  inflicting  the  in- 
jury by  the  proper  use  of  preventive  means  at  its  command,  and 
inadvertently  or  negligently  failed  to  resort  to  such  means,  the 
plaintiff  is  entitled  to  recover,  and  I  charge  you,  gentlemen  of  the 

"♦  Salt  Tyjike  &  IJ.  It.  Co.  V.  Trum-  sc  Ronlhorn     Elcolric    Rv.     Co.     v, 

1)1111  (C.  ('.  A.  ULab;  210  F.  80G,  150  HaKoni.iii  (C.  C.  A.  Mo.)  121  F.  262,  57 
C.  C.  A.  lOa.  C.  C.  A.  .';48,  certiorari  denied.  24  S. 

Ct.  843,  lyi  U.  S.  572,  48  L.  Ed.  307. 
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jury,  that  contributory  negligence  by  the  plaintiff  in  this  case  which 
will  bar  her  recovery  must  be  such  as  that  it  caused  the  injury 
complained  of  or  proximately  contributed  thereto,  and  if  you  find  from 
the  evidence  that  the  negligence  of  the  plaintiff,  if  there  was  such  negli- 
gence, was  merely  the  cause  of  a  condition  upon  which  the  negligence 
of  the  defendant  or  its  employes  in  failing  to  use  the  means  within  their 
power  to  avoid  the  injury  after  becoming  aware  of  the  plaintiff's  peril, 
operated  as  the  sole  proximate  cause  of  the  injury  complained  of,  such 
negligence  on  the  part  of  the  plaintiff,  if  you  hud  that  there  was  such 
negligence,  will  not  prevent  a  recovery.*^ 

You  are  instructed  that,  even  if pulled  his  horse  on  the 

track,  and  was  guilty  of  contributory  negligence  in  that  regard, 
yet  if  the  motorman  saw  the  peril  in  time  to  avoid  the  danger  by 
the  exercise  of  due  care,  and  negligently  failed  after  discovering 
the  peril  to  do  what  he  could  in  the  exercise  of  due  care  in  the 
management  and  control  of  the  car,  and  that  such  negligent  failure, 
if  there  was  such,  proximately  caused  the  death  of -,  then  the  pre- 
vious negligence,  if  any,  of in  getting  into  danger,  would  be  no 

defense  to  such  subsequent  negligence  of  the  motorman,  even  if 
the  motorman  was  not  guilty  of  any  wantoness,  nor  of  any  inten- 
tional wrong.*' 

You  are  instructed  that,  even  if  the  jury  are  reasonably  satis- 
fied from  the  evidence  that  plaintiff's  intestate  negligently  caused 
the  horse  and  buggy  to  go  on  the  track  in  dangerous  proximity  to 
the  approaching  car,  yet  if  the  jury  are  further  reasonably  satisfied 
from  the  evidence  that  defendant's  motorman  became  aware  of  the 
peril  and  after  becoming  aware  of  the  peril  negligently  failed  to  do 
all  he  could  with  the  means  at  hand  to  avert  the  peril,  then  the 

previous  negligence  of  ,  if  any,  would  be  no  answer  to  such 

subsequent  negligence  of  the  motorman,  provided  such  subsequent 
negligence,  if  any,  proximately  caused  the  death  of .** 

You  are  instructed  that,  even  though  the  jury  should  believe  from 

the  evidence  that did  go  on  the  track  so  near  the  car  as  that 

the  motorman  could  not  stop  in  time  to  avoid  knocking  him  down, 
yet  if  the  jury  are  reasonably  satisfied  from  the  evidence  that  after 
the  motorman  became  aware  of  his  peril  the  motorman,  by  the 
diligent  and  careful  use  of  all  the  means  at  command,  could  have 

avoided  the  death  of ,  then  the  act  of in  going  or  being 

on  the  track  in  front  of  the  cars  would  not  be  the  proximate  cause 
of  the  death,  and  the  plaintiff'  would  be  entitled  to  a  verdict  under 

8  6  Birmingham  Ry.,  i^iglit  &  Pow-       Co.  v.  Drenneu,  67  So.  386,  190  Ala. 
er  Co.  V.  Fi-iedman,  77  So.  59,  16  Ala.       176. 
App.  221.  *s  Birmiugham  Ry.,  Liglit  &  Power 

8  7  Birmingham  Ry.,  Light  &,  Power       Co.  v.  Drenuen,  67  So.  386,  190  Ala. 

176. 
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the  first  count,  or  simple  negligence  count,  if  the  jury  are  rea- 
sonably satisfied  from  the  evidence  that  said  first  count  is  true.*^ 

You  are  instructed  that  it  is  not  necessary  to  a  recovery  by 
plaintiff  under  either  the  first  or  the  second  count  of  the  complaint 
that  the  motorman  should  have  had  any  actual  desire  to  injure 
•  or  any  one  else.^** 

You  are  instructed  that  if,  after  the  driver  of  a  vehicle  by  his 
own  negligence  has  driven  his  vehicle  vv^ithin  the  zone  of  danger, 
the  motorman  of  a  car  realizes  his  danger  and  negligently  fails  to 
do  all  reasonably  in  his  power  to  avoid  killing  the  driver,  and  there- 
by kills  the  driver,  then  the  previous  negligence  of  the  driver  would 
not  have  proximately  contributed  to  his  own  death,  and  would  be 
no  defense  to  the  negligence  of  the  motorman.^^ 

You  are  instructed  that  if  the  jury  should  be  reasonably  satis- 
fied from  the  evidence  the  plaintiff  was  guilty  of  negligence  in  al- 
lowing the  wagon  wheel  or  wagon  to  be  on  or  so  near  to  the  track 
as  to  expose  it  to  danger  by  the  running  of  the  car,  yet  such  neg- 
ligence would  not  be  considered  as  contributory  to  the  injury,  if  the 
jur}^  believe  from  the  evidence  to  their  reasotjable  satisfaction  that  the 
motorman  saw  the  exposed  condition  of  the  wagon  to  danger  on  or 
near  the  track  in  time  to  avoid  the  injury  by  reducing  the  rate  of  speed 
so  as  to  so  control  it  and  avoid  the  injury,  or  stop  the  car.  if  necessary, 
to  prevent  the  injury,  and  that  the  motorman  negligently  failed  to  give 
such  warning  and  reduce  the  speed  or  stop  said  car,  and  failed  to  use 
all  means  at  his  command  to  avoid  the  injury.  In  such  case  the  negli- 
gence of  the  motorman  would  be  the  proximate  cause  of  the  injury  to 
the  plaintiff.'*' 

You  are  instructed  that,  although  the  plaintiff  may  have  been 
guilty  of  negligence  in  exposing  herself  to  injury  by  allowing  the 
wagon  wheel  or  any  part  of  the  wagon  to  remain  on  or  near  the 
track,  yet  such  negligence  will  not  de/eat  her  right  to  recover, 
if  the  motorman  saw  the  exposed  condition  of  danger  of  the 
wagon  or  of  the  plaintiff  in  time  to  have  avoided  the  injury  by  the 
exercise  of  reasonable  care  and  by  the  use  of  all  means  at  his  com- 
mand, and  negligently  failed  to  exercise  such  reasonable  care;  and 
if  the  jury  are  reasonably  satisfied  from  the  evidence  that  such 
negligent  failure  of  the  motorman  was  the  i)roximate  cause  of 
injury  to  the  plaintiff,  then  the  defendant  is  liable,  and  the  verdict 
should  be  for  the  plaintilT."-' 

>'>•  r.iiiiiiiii.'li;iin  Ky.,  lAixUi  i"v:  Towfr  02  I'lniiinu'liani  Ity..  Lijilit  &  Power 

Co.  V.  It.vaii.   n    So."  (;i(;,   l  is  Ala.  (i!).  Co.  v.    iiiaiitlcy,  '.',1  So.  GJ»8,  141  Ala. 

i»o  niriiiiiiKliiiiii   Ky.,  Li^^lit  &  I'owcr  (iH. 
Co.  V.   ICyaii.    II   So.  (iU;.   1  IS  Ala.  (!!).  •■'■■  r.iiiiiiii^^liMin  Ky..  Li^'Iit  &  Power 

1"  P.ii-iiiiiiuiiai"  Ky-,  LiKliL  ».^  Power  <  O.   v.   P.raiillt'y,  HI  So.  UUS,  141  Ala. 

Co.    V.   Clarke,  41    So.    8::U,   118   Alu.  (ill, 

ar.i. 
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§  4891(3).     Arkansas 

The  court  instructs  the  jury  that  it  was  the  duty  of  plaintiff  to 
keep  a  lookout  for  cars  before  going  upon  defendant's  track  im- 
mediately in  front  of  its  moving  car,  and,  if  you  believe  from  the 
evidence  that  plaintiff  failed  to  keep  such  lookout  for  defendant's 
cars  and  went  upon  defendant's  track  in  front  of  an  approaching 
car,  then  the  court  instructs  you  that  the  defendant  would  not  be 
liable  in  this  action,  although  you  might  believe  that  its  motorman 
carelessly  failed  to  discover  plaintiff's  peril  in  time  to  have  avoided 
a  collision.  If  plaintiff  was  guilty  of  negligence  in  going  upon 
defendant's  track,  then  defendant's  servant  was  only  required  to 
exercise  ordinary  care  for  plaintiff's  safety  after  actually  dis- 
covering him  in  a  place  of  danger.^* 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
one   of  defendant's   servants   or  agents  was   in   charge  of  one   of 

defendant's  cars  in  and  upon  —  avenue  in  the  city  of  

at  the  time  mentioned  in  plaintiff's  complaint,  and  that  said  serv- 
ant or  agent  saw  plaintiff  on  or  near  the  track  upon  which  said  car 
was  moving,  and  that  said  servant  saw  plaintiff  was  in  danger  of 
being  struck  and  run  over  by  said  car,  and  that  she  was  unaware 
of  such  danger  and  could  not  avoid  it,  and  that  he  so  saw  her  in 
time  to  have  avoided  the  said  car  striking  and  running  over  her  by 
the  exercise  of  ordinary  care  on  his  part,  if,  in  fact,  she  was  struck 
and  run  over  by  said  car,  and  that  said  servant  or  agent,  after  he 
so  saw  plaintiff",  neglected  and  failed  to  use  ordinary  care  to  prevent 
said  car  from  so  striking  and  running  over  her,  if,  in  fact,  she 
was  so  struck  and  run  over,  then  your  verdict  will  be  for  plaintiff, 
notwithstanding  you  may  further  find  from  the  evidence  that  plain- 
tiff was  negligent  in  being  upon  or  near  said  track.^^ 

§  4891(4).     California 

You  are  instructed  that,  if  the  deceased  was  guilty  of  negligence 
in  going  upon  the  track  and  yet  the  motorman  in  charge  of  the  car, 
with  proper  appliances,  and  in  the  exercise  of  ordinary  care,  could 
have  avoided  the  injury,  the  negligence  of  the  deceased  would  not 
constitute  any  defense  on  the  part  of  the  defendant."^ 
§  4891(5).    Delaware 

You  are  instructed  that  if  the  plaintiff  negligently  drove  up- 
on the  tracks,  and  was  standing  there  at  the  time  of  the  accident, 
yet  if  the  motorman  saw,  or  by  the  reasonable  use  of  his  sight 
could  have  seen,  the  plaintiff"  so  standing,  in  time  to  stop  the  car  and 
before  the  accident,  it  was  his  duty  to  do  so,  and  if  he  failed  to  do 

n+Bain  v.  Ft.  Smith  Lisht  &  Trac-  as  Ft.  Smith  Light  &  Traction  Co. 

tiou  Co.,  172  S.  W.  Si3,  116  Ark.  125,  v.  Barnes,  96  S.  W.  976.  SO  Ark.  169. 
L.  II.  A.  1915D,  1021.  9G  Schneider  v.  Market  St.  Ry.  Co., 

66  P.  731,  131  Cal.  4S2. 
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so  the  company  would  be  liable.  If  however,  the  plaintiff  moved 
from  a  position  of  safety,  or  it  may  be  of  danger,  because  of  the 
approach  of  an  automobile,  to  a  position  of  danger  upon  the  tracks 
of  the  defendant  company  on  which  the  car  was  running,  so  sud- 
denly as  to  make  it  impossible  for  the  motorman  to  stop  the  car  be- 
fore the  collision,  the  plaintiff  cannot  have  a  recovery  for  the 
resulting  injury  to  him  and  his  property ."' 

The  court  instructs  the  jury  that  if  the  plaintiff  was  negligently 
standing  near  the  defendant's  track,  in  a  position  of  danger,  at  and 
before  the  time  of  the  accident,  yet  if  the  motorman  saw,  or  by 
the  reasonable  use  of  his  senses  could  have  seen,  the  plaintiff  stand- 
ing in  a  dangerous  position,  in  time  to  stop  the  car  and  avoid  the 
accident,  it  was  his  duty  to  do  so,  and  if  he  failed  to  do  so,  the 
company  would  be  liable.'** 

The  jury  are  instructed  that  the  plaintiff  would  be  entitled  to 
recover,  notwithstanding  there  had  been  negligence  on  his  part,  if 
it  was  the  negligence  of  the  defendant  alone  that  was  the  proxi- 
mate and  immediate  cause  of  the  collision ;  if,  in  other  words,  not- 
withstanding any  previous  negligence  of  the  plaintiff,  the  company 
could  have  prevented  the  accident  by  the  use  of  ordinary  and  rea- 
sonable care,  your  verdict  should  be  for  the  plaintiff.  If  the  plain- 
tiff' had  negligently  gone  upon  the  track  upon  which  the  car  was 
approaching  without  looking,  and  was  so  there  at  the  time  of  the 
accident,  yet  if  the  motorman  saw,  or  by  the  reasonable  exercise 
of  his  senses  could  have  seen,  the  plaintiff's  wagon  on  or  near  the 
track  in  time  to  stop  the  car  and  avoid  the  accident,  it  was  his  duty 
to  do  so,  and  if  he  failed  to  do  so  the  company  would  be  liable. 
If,  however,  the  plaintiff*  moved  from  a  position  of  safety  to  a 
position  of  danger  near  or  upon  the  track  of  the  railway  on  which 
the  car  was  running  so  suddenly  as  to  make  it  impossible  for  the 
motorman  to  stop  the  car  before  the  collision,  the  defendant  can- 
not be  held  liable  for  the  resulting  injury  to  the  plaintiff  or  his 
property.  If  the  motorman,  after  he  saw,  or  by  the  exercise  of  rea- 
sonable care  could  have  seen,  the  plaintiff  in  a  position  of  danger, 
did  everything  that  a  reasonably  careful  and  prudent  person  would 
do  under  like  circumstances  to  prevent  the  accident,  the  defendant 
would  not  be  liable."* 

$  4891(6).     Indiana 

The  court  instructs  the  jury  that  it  is  also  the  duty  of  a  motor- 
man  operating  a  street  car  to  keep  a  lookout  in  front  of  his  car 
to  see  and  observe  persons  who  may  be  on  or  in  dangerous  prox- 
imity to  the  track.     And  in  this  case,  if  you  find  from  a  fair  pre- 

0  7  McGowan    v.    WilminKton    &    P.  "o  Clny  v.  Toople'.s  Ky.  Co.,  7G  A. 

Trnction  f'o.,  02  A.  101.").  .T  r.oycn.  281.       .''.10,  7  I'onncwill,  135. 

OS  I{ic«'io  V.  I'eople'.s  Ily.  Co.,  82  A. 
004,  3  Buycc.  2'.\Tk 
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ponderance  of  the  evidence  that  at  the  time  and  place  in  controversy 
the  plaintiff's  decedent  was  either  on  or  in  dangerous  proximity  to 
the  defendant's  street  railroad  tracks,  and  approaching  it,  and  that 
the  defendant's  motorman  saw  the  decedent  in  time  to  have  checked 
or  stopped  his  car  and  avoided  injuring  him,  and  failed  to  do  so, 
then  his  failure  constitutes  negligence  on  the  part  of  the  street 
car  company ;  and,  if  you  should  also  find  that  the  decedent,  when 
he  became  in  a  place  of  danger,  was  unconscious  or  unaware  of  his 
danger,  and  that  such  motorman  knew  that  he  was  in  danger, 
and  that  he  was  unaware  of  his  danger,  in  time  to  have  checked 
or  to  have  stopped  his  car  and  avoided  injuring  him,  but  failed  to 
do  so,  and  ran  against  him,  or  the  vehicle  in  which  he  was  riding, 
then  the  plaintiff  will  be  entitled  to  recover  in  this  action,  notwith- 
standing the  fact  that  her  decedent  may  be  chargeable  with  neg- 
ligence in  going  in  front  of  the  car.  The  doctrine  of  this  instruc- 
tion is  what  is  known  as  the  "law  of  the  last  clear  chance,"  and 
means  this :  That  although  an  injured  person  may  have  been  negligent 
in  going  upon  a  street  car  track,  yet  if  he  was  unconscious  and  un- 
aware of  his  danger,  and  the  motorman  in  charge  of  the  car  which 
struck  him  knew  of  his  danger,  and  that  he  was  unconscious  of 
and  unaware  of  his  danger,  in  time  to  have  avoided  the  injury,  then 
such  motorman  is  chargeable  with  negligence  in  failure  to  do  what 
he  could  have  done  by  the  exercise  of  reasonable  care.  And  in  such 
case,  his  negligence  being  negligence  at  a  later  time  than  the  neg- 
ligence of  the  injured  person,  such  later  negligence  is  in  law  held 
to  be  the  proximate  cause  of  the  injury,  and  the  prior  negligence 
of  the  injured  person  is  held  to  be  the  remote  cause  only,  and  for 
a  remote  cause  a  party  is  not  chargeable.  If  under  the  circum- 
stances above  named  the  motorman  after  seeing  the  peril  of  plain- 
tiff's decedent  could  not,  by  reasonable  care,  have  avoided  injur- 
ing him,  then  the  doctrine  of  the  last  clear  chance  will  not  apply.* 
You  are  instructed  that  if  you  find  that  at  some  appreciable  time 
before  the  accident  happened  plaintiff  was  in  a  place  of  imminent 
or  apparent  danger,  or  that  his  appearance  or  conduct  was  such 
as  to  indicate  to  a  man  of  ordinary  prudence  occupying  the  posi- 
tion of  motorman  on  defendant's  car  that  he  was  about  to  place 
himself  in  such  position,  and  that  during  the  time  which  intervened 
after  the  situation  arose  and  before  the  injury  the  motorman  could 
have  prevented  the  collision  by  the  exercise  of  due  care,  and  that 
he  failed  so  to  do,  such  failure  on  the  part  of  the  motorman  would 
constitute  actionable  negligence  on  the  part  of  the  defendant,  and 
this  would  be  true  even  though  you  should  find  that  the  plaintiff 
was  guilty  of  negligence  in  going  upon  the  track.*^ 

1  Indianapolis    &    Cincinnati   Trac-  2  Public  Utilities  Co.  v.  Iverson,  121 

tion  Co.  V.   Seuour  (App.)  122  N.  E.       N.  E.  33,  187  lud.  G72. 
772. 
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As  I  have  instructed  you,  if  you  find  from  the  evidence  that 
the  defendant's  motorman,  in  charge  of  said  car,  saw  and  knew, 
or  by  the  exercise  of  ordinary  care  could  have  seen  and  known, 
that  plaintiff,  as  he  approached  and  was  about  to  enter^  upon  said 
track,  was  unaware  and  unconscious  of  the  approach  of  said  car, 
and  was  thereby  placed  in  a  perilous  and  dangerous  position  and 
likely  to  be  injured  by  coming  in  contact  with  said  car,  and  you 
further  find  that  defendant's  motorman  saw  and  knew  plaintiff's 
peril  in  time  to  have  avoided  striking  him,  but  failed  to  do  so,  the 
motorman's  negligence  in  so  failing  would  be  the  last  negligence 
which  caused  the  injury.  I  also  instruct  you  that  in  such  case,  if 
the  motorman,  after  he  saw  the  plaintiff's  peril,  could  not,  by  the 
exercise  of  reasonable  care  and  effort,  have  avoided  striking  and 
injuring  the  plaintiff,  then  the  doctrine  of  last  clear  chance  would 
not  apply .^ 

I  instruct  you  that  in  a  case  of  this  kind  the  plaintiff  may  re- 
cover damages  for  an  injury  because  of  the  defendant's  negligence, 
notwithstanding  that  plaintiff's  own  negligence  exposed  him  to  the 
risk  of  injury,  if  such  injury  was  more  immediately  caused  by  the 
defendant's  omission,  after  becoming  aware  of  the  plaintiff''s  dan- 
ger, to  use  ordinary  care  for  the  purpose  of  avoiding  injury  to  him. 
The  right  to  recover  under  such  circumstances  is  based  upon  and 
invokes  the  doctrine  of  what  is  known  in  law  as  the  doctrine  of 
last  clear  chance.* 

You  are  instructed  that  the  doctrine  of  "last  clear  chance"  is 
that  the  defendant,  in  running  and  operating  a  street  car,  failed 
to  exercise  reasonable  care,  after  it  became  apparent  to  the  motor- 
man  of  the  car,  or  could  so  have  become  known  to  him,  by  the 
use  of  ordinary  care,  that  a  collision  was  likely  to  occur.  Now,  in 
such  case,  in  order  for  the  plaintiff'  to  recover,  plaintiff'  must  prove, 
by  a  fair  preponderance  of  the  evidence,  to  your  satisfaction  that 
under  the  circumstances  and  conditions,  as  shown  in  evidence  in 
this  cause,  it  ])ecame  apparent  to  the  motorman  on  the  defendant's 
car  that  a  collision  was  likely  to  occur  to  the  plaintiff";  and  that, 
after  it  so  became  apparent  to  him,  such  motorman  could,  by  the 
use  of  ordinary  care,  have  checked  or  stopped  his  car  in  time  to 
prevent  a  collision,  with  resulting  injury  to  plaintiff,  and  failed  to 
do  so.  In  such  event,  such  mot(jrman  would  be  chargeable  with 
negligence  in  failing  to  do  what  he  could  have  done  by  the  exer- 
cise of  rcasonal)le  care;  and,  his  negligence  l)eing  negligence  at  a 
later  time  than  the  negligence  of  the  injured  person  in  entering  or 
attempting  to  enter  u])on   said   track,  such   later  n(\gligence   is,   in 

8  Indlaiifi     I'liioii     Traclioii    Co.    v.  'Indiana     riiiou    Traction    Co.    v. 

Kraenier,  102  N.  E.  141,  55  Ind.  Ai)p.       Kracmer,  102  JS.  K.  Ill,  &5  lud.  App. 
I'M).  I'M. 
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law,  held  to  be  the  proximate  cause  of  the  injury,  and  the  prior 
neghgence  of  the  injured  person  is  held  a  remote  cause  only,  and 
for  the  remote  cause  a  party  is  not  chargeable.^ 

You  are  instructed  that  it  is  a  sound  doctrine  that,  when  one  who 
is  operating  a  street  car  or  interurban  car  sees  another  in  danger 
or  peril  from  which  such  other  is  unable. to  extricate  himself  by  the 
exercise  of  reasonable  care  and  prudence,  it  is  the  highest  duty 
of  such  person  so  operating  said  car  to  so  act  as  not  to  increase  the 
peril  or  danger,  and,  if  he  does  act  thereafter  in  a  manner  so  as  to 
increase  the  peril  or  danger  with  full  knowledge  of  the  facts,  it 
is  negligence  and  the  company  may  be  made  to  respond  in  dam- 
ages for  injury  caused  by  such  negligence.^ 

§  4891(7).    Kentucky 

You  are  instructed  that  it  was  the  duty  of  the  plaintifif,  as  he 
came  north  upon  the  occasion  mentioned  in  the  petition  toward 
the  street  car  with  which  the  collision  was  had,  to  exercise  ordi- 
nary care  for  himself,  and  to  exercise  ordinary  care  in  the  control 
of  the  horse  that  he  was  driving;  and  if  you  shall  believe  from  the 
evidence  that  he  failed  to  exercise  that  degree  of  care,  either  for 
his  own  safety  or  in  the  management  of  the  horse  that  he  was 
driving,  and  that  by  reason  of  that  fact  he  helped  to  cause  or  bring 
•about  the  injury  of  which  he  complains,  and  that  he  would  not 
have  been  injured  but  for  such  failure  upon  his  part,  or  that  con- 
tributory negligence  upon  his  part,  if  such  there  was,  then  the 
law  is  for  the  defendant,  unless  you  shall  further  believe  from 
the  evidence  that  the  defendant's  agents  in  charge  of  the  car — the 
motorman — could  by  the  exercise  of  ordinary  care  have  seen  the 
plaintiff's  peril  in  time  to  have  avoided  or  prevented  the  injury  by 
the  use  of  ordinary  care  to  that  end.  If  such  is  the  fact,  the  law 
is  for  the  plaintiff .' 

§  4891(8).     Maryland 

You  are  instructed  that,  even  if  the  jury  find  that  there  was  want 
of  ordinary  care  on  the  part  of  the  plaintifif,  yet  she  is  entitled  to 
recover,  provided  the  motorman  could  have  avoided  the  accident 
by  the  exercise  of  ordinary  care  after  he  saw,  or  by  the  use  of 
ordinary  care  might  have  seen,  that  the  plaintiff  was  approaching 
near  to  the  track  and  in  danger  of  being  struck  by  the  car.^ 

You  are  instructed  that,  even  if  the  jury  find  that  there  was  want 

5  Indiana  Union  Traction  Co.  v.  7  Louisville  Ey.  Co.  v.  Hutclicraft, 
Kraemer,  102  N.  E.  141,  55  Ind.  App.  105  S.  W.  983,  127  Ky.  531,  32  Ky. 
190.  Law  Rep.  429. 

6  Mortimer  v.  Daub,  98  N.  E.  845,  s  United  Rys.  &  Electric  Co.  of  Bal- 
52  Ind,  App.  30.  timore  v.  Kolken,  78  A.  383,  114  Md. 

160. 
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of  ordinary  care  on  the  part  of  the  plaintiff,  yet  he  is  entitled  to 
recover,  provided  that  the  motorman  could  have  avoided  the  acci- 
dent by  the  use  of  ordinary  care  after  he  saw,  or  by  the  use  of  or- 
dinary care  might  have  seen,  that  the  plaintiff  was  on  the  track, 
and  was  in  danger  of  being  struck  by  the  car." 

§  4891(9).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 
the  evidence  that  the  defendant  operates  a  s^^stem  of  electric  rail- 
ways between  and  ,  and  that  said  system  of  electric 

railways  runs  over  the  bridge  known  as  the Bridge  between 

and  ,  and  that  upon  said  bridge  are  streets  for  vehi- 
cle traffic  much  used  by  the  public  for  ordinary  purposes,  if  you 
so  find,  and  if  you  further  find  and  believe  from  the  evidence  that 

on  or  about  the  day  of ,  the  plaintiff  was  the  owner 

of  the  automobile  mentioned  in  evidence,  and  that  said  automobile 
was  at  said  time  being  driven  and  operated  -upon  and  over  said 
bridge  by  the  plaintiff,  if  you  so  find,  and  that  at  said  time  and 
place,  while  the  said  automobile  was  being  driven  and  operated  on  the 
railway  tracks  used  by  the  defendant  on  said  bridge,  it  was  in  a  position 
of  peril  and  danger  because  of  the  approach  of  the  street  car  men- 
tioned in  evidence,  if  you  so  find,  and  if  you  further  find  that  the 
driver  of  said  automobile  was  oblivious  to  the  peril  and  danger  be- 
cause of  the  approach  of  said  street  car  upon  said  tracks,  and  if  you 
further  find  that  the  defendant,  through  its  agents,  servants,  and  em- 
ployes operating  said  car  upon  said  track  at  said  time  and  place, 
knew  or  by  the  exercise  of  ordinary  care  could  have  known  of  the 
perilous  situation  of  plaintiff's  said  auto,  and  that  plaintiff's  driver 
was  unaware  of  said  danger,  if  you  so  find,  in  time  to  have  enabled 
said  agents,  servants,  and  employes  of  defendant  thereafter,  by  the 
exercise  of  ordinary  care  and  with  due  regard  to  the  safety  of  the 
passengers  on  said  car,  to  have  stopped  said  car  or  slackened  the 
speed  thereof,  and  to  have  thereby  avoided  striking  and  injuring 
plaintiff's  said  automobile,  and  negligently  failed  to  do  so,  if  you 
so  find,  and  that  by  reason  of  such  failure  to  stop  said  car  or  slacken 
the  speed  thereof,  plaintiff's  said  automobile  was  struck  and  injured, 
then  your  verdict  must  be  for  the  plaintiff  and  against  the  defend- 
ant, and  this  even  though  you  believe  the  plaintiff  to  have  been  guilty 
of  negligence  in  getting  into  such  situation  of  peril. ^® 

The  court  instructs  the  jury  that  if  you  find  and  believe  from 

the  evidence  that  on  or  about  ,  the  plaintiff  was  crossing 

strec't  at  the  intersection  of  said  street  and street,  and 

that  said  streets  were  public  highways  of  ,  and  that  as  she 

»  I'alllmorf;  TriU'tion  Co.  v.  Appcl,  '"Sollunaii  v.  Union  Depot  Bridj^e 

31  A,  UG4,  80  Md.  003.  iV  TtM-iiiiiuil  H.  Co.,  218  !S.  W.  879,  1.'03 

Mo.  App.  381. 
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was  crossing-  the  north  track  of  said  defendant,  at  the  intersection 

of and streets,  she  was  struck  by  a  west-bound  car 

of  said  defendant  and  violently  thrown  into  the  air  and  onto  the 
pavement,  and  by  reason  thereof  was  injured,  and  if  you  further 
lind  from  the  evidence  that  in  crossing  said  track  the  plaintiff  was 
in  a  perilous  position  arising  from  danger  of  being  struck  by  said 
car,  and  that  defendant's  motorman  saw,  or  by  the  exercise  of  or- 
dinary care  could  have  seen,  her  in  said  situation  of  danger,  and 
that  thereafter  said  motorman  was  negligent  in  that  he  failed  to 
exercise  ordinary  care  in  the  use  of  the  means  at  his  command  to 
avoid  said  collision  (if  you  find  he  so  failed),  and  that  said  motor- 
man  with  due  regard  to  the  safety  of  his  passengers,  could  with 
ordinary  care  in  the  use  of  said  means  have  avoided  said  colli- 
sion, and  that  as  a  direct  result  of  said  failure  (if  any)  said  plaintiff 
was  struck  and  injured  as  aforesaid,  then  your  verdict  should  be 
in  favor  of  the  plaintiff.  And  this  you  will  do  even  though  said 
plaintiff  was  negligent  in  crossing  or  going  upon  said  'track  with- 
out looking  or  becoming  aware  of  the  approach  of  said  car.^^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  defendant's 
motorman  in  charge  of  the  car  mentioned  in  the  evidence  to  ex- 
ercise ordinary  care  to  keep  a  vigilant  watch  out  ahead  for  per- 
sons and  vehicles  upon  or  approaching  the  track  upon  which  the 

car  in  question  was  running  at  the  crossing  of  and  

streets.  If,  therefore,  you  believe  from  the  evidence  that  the 
plaintiff  was,  at  the 'time  and  place  in  question,  in  a  position  of 
imminent  peril  of  being  struck  by  the  car  mentioned  in  the  evidence 
by  reason  of  the  fact  that  the  team  or  the  wagon  attached  thereto 

in  which  he  was  riding  was  upon  the  railroad  track  or  upon 

street,  and  approaching  the  track  upon  which  said  car  was  run- 
ning, and  that  the  motorman  saw  him  or  said  wagon  and  the  per- 
sons therein  in  such  position  of  danger,  if  any,  or,  by  the  exercise 
of  ordinary  care,  could  have  so  seen  it  or  them  in  time  to  have 
stopped  said  car  by  the  exercise  of  ordinary  care,  and  thus  have 
avoided  striking  the  wagon  and  injuring  the  plaintiff,  but  negli- 
gently and  carelessly  failed  to  do  so,  and  if  you  further  believe  from 
the  evidence  that,  by  reason  of  the  foregoing  careless  negligent 
acts  of  the  said  motorman,  if  you  find  them  to  have  been  careless 
and  negligent,  the  wagon  in  which  plaintiff  was  riding  was  struck 
and  plaintiff  was  thrown  out  of  the  same  and  injured,  then  your 
verdict  must  be  for  the  plaintiff",  even  though  you  believe  and  find 
from  the  evidence  that  the  plaintiff'  or  those  with  whom  he  was 
riding,  or  those  who  were  driving  said  wagon,  negligently  placed 
him  and  themselves  in  dangerous  proximity  to  the  street  car  men- 

11  Quinley   v.   Springfield   Tractiou   Co.,  165  S.  W.  346,  ISO  Mo.  App.  2S7. 
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tioned    in    the    evidence    at    said    crossing   of   and   

streets.^' 

The  court  instructs  the  jury  that,  even  though  you  may  find  and 
believe  from  the  evidence  in  this  case  that  plaintiff  was  negligent 
and  careless  in  driving  upon  defendant's  track,  under  the  facts  and 
circumstances  in  evidence,  still,  if  you  further  find  and  believe  from 
the  evidence  that  defendant's  motorman  saw,  or  by  the  exercise  of 
ordinary  care  and  caution  could  have  seen,  plaintiff  with  his  wagon 
in  a  perilous  position  upon  said  track,  and  in  a  position  upon  said 
track  where  his  horses  and  wagon  would  necessarily  be  struck  by 
an  east-bound  car,  within  reasonable  time  for  said  motorman  to 
thereafter  have  stopped  his  car,  with  due  regard  to  the  safety 
of  the  people  upon  said  car,  and  before  striking  plaintiff's  said 
horses  and  wagon,  and  thus  avoided  injuring  plaintiff,  but  that 
said  motorman  negligently  failed  to  do  so,  and  as  a  direct  result 
thereof  plaintiff's  horses  and  wagon  were  struck  by  said  car,  in  di- 
rect consequence  of  which  plaintiff  was  injured,  then  your  verdict 
must  be  for  the  plaintiff'. ^^ 

You  are  instructed  that,  if  you  find  from  the  evidence  that 

took  the  same  degree  of  care  of  the  child  on  the  occasion  in  ques- 
tion as  a  reasonably  prudent  person  ordinarily  would  under  the 
same  or  similar  circumstances,  then  she  was  not  guilty  of  such 
contributory  negligence  as  would  defeat  this  action ;  and  even  if 
you  should  believe  that  she  did  not  exercise  reasonable  care,  in  that 
the  child  escaped  from  her  grasp  and  ran  across  the  railroad  track 
as  shown  in  the  evidence,  yet  this  would  not  defeat  plaintiff's  re- 
covery, if  you  believe  that  the  motorman,  after  seeing  the  child, 
either  on  the  track  or  moving  toward  it,  and  on  the  first  appearance 
of  danger  to  such  child,  fa.iled  to  stop  the  car  within  the  shortest 
time  and  space  practicable,  consistent  with  the  safety  of  the  pas- 
sengers on  board  the  car,  and  that  such  failure  by  said  motorman 
occasioned  the  death  of  said  child.^* 

The  jury  are  instructed  that,  although  the  jury  should  believe 
and  find  from  the  evidence  that  the  plaintiff,  in  trying  to  get  his 
wagon  out  of  a  hole  in  the  street  (if  the  jury  find  that  the  wagon 
was  so  in  a  hole)  and,  in  driving  his  horses  attached  to  the  wag- 
on,  got   them    upon   defendant's   track   in   ,   yet   if    the   jury 

find  from  the  evidence  that  after  said  horses  were  so  tipon  said 
track  they  were  in  danger  of  being  struck  by  defendant's  south- 
bound car,  and  that  defendant's  motorman  saw  said  team  on  said 
track,  and  in  danger  of  being  struck  by  said  car,  and  that,  after 

<*  Taylor   v.    Motroimlitiin    St.    Ily.  i  *  Sponcor  v.  St.  Louis  Transit  Co., 

Co.,  im  S.  W.  :'.'J7,  li.-.C   Mo.  ]!»1.  121  S.  W.  lOS,  222  Mo.  310. 

13  Flvnn    V.    Mctroixiliiaii    SI.    IJy. 
Co.,  118  S.  W.  122,  lOG  JNIo.  App.  182. 
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said  motorman  saw  said  team  on  said  track  and  in  such  danger, 
he  could,  by  the  exercise  of  ordinary  care,  have  stopped  said  car  and 
prevented  said  car  from  striking  said  team,  and  neglected  to  do 
so,  and  caused  said  car  to  strike  said  team  and  injure  the  plain- 
tiff, then  plaintiff  is  entitled  to  recover,  even  if  the  jury  should  be- 
lieve that  he  did  not  exercise  ordinary  care  in  pulling  his  horses  on 
said  track. *^ 

§  4891  (10).     New  Mexico 

You  are^  further  instructed  that,  inasmuch  as  cattle  are  not  al- 
lowed to  run  at  large  in  the  city  of ,  the  defendant  company 

was  not  bound  to  anticipate  that  cattle  would  be  then  on  the 
track,  but  it  had  a  right  to  presume  that  the  track  was  clear  of 
cattle.  Although  you  may  believe  from  the  evidence  that  there 
was  contributory  negligence  on  the  part  of  the  plaintiff  in  the  fact 
that  the  cow  was  at  large,  still  if  you  further  believe  from  the  evi- 
dence that  by  the  exercise  of  due  care  on  the  part  of  the  defend- 
ant, its  agents  and  servants,  the  injury  to  the  cow  would  have 
been  avoided,  notwithstanding  the  negligence  of  the  plaintiff,  then 
the  plaintiff  has  a  right  to  recover.^® 

§  4891(11).    Rhode   Island 

The  jury  are  instructed  that  there  is  another  rule  of  law  which 
may  be  applicable  in  some  phases  of  this  case,  depending  some- 
what on  the  view  you  may  take  upon  the  facts,  and  that  is  this : 
'That,  even  if  the  plaintiff  b}^  some  negligent  act  of  his  did  put  him- 
self into  a  place  of  danger  by  his  own  negligence,  still  if,  after  he 
was  in  a  place  of  danger  through  his  negligence,  he  wa^  guilty 
of  no  further  negligence,  but  did  all  that  he  could  to  save  himself, 
all  that  he  might  be  reasonably  expected  to  do  to  avert  the  acci- 
dent, and  the  motorman,  if  such  be  the  case,  saw  the  plaintiff',  and 
appreciated  the  peril  in  which  he  was  placed  in  time  to  avert  the 
accident,  it  was  the  duty  of  the  motorman  to  avert  such  an  acci- 
dent, and  his  failure  to  do  so  would  become  the  proximate  cause 
of  the  injury,  and  the  defendant  would  be  liable  in  the  case,  not- 
withstanding the  original  negligence  on  the  part  of  the  plaintiff. 
The  rule  of  law  as  applicable  to  such  a  case  I  will  give  you  in  the 
following  form :  Even  if  the  plaintiff  was  guilty  of  negligence  in 
driving  too  close  to  the  track,  still  if,  after  having  done  so,  he  was 
guilty  of  no  further  negligence  and  did  all  he  could  reasonably  be 
expected  to  do  to  avert  the  accident,  it  was  the  duty  of  the  driver 
of  the  car,  if  he  saw  and  appreciated  the  peril  in  which  the  plain- 
tiff' was  placed  in  time  to  slacken  the  speed  of  the  car,  or  stop  it, 
and  avert  the  accident,  to  do  so,  and  neglect  on  his  part  to  do  so 

15  Rapp   V.   St.   Louis   Transit   Co.,  i«  Thompson  v.  Albuquerque  Trac- 

88  S.  W.  865,  190  Mo.  144.  tiou  Co.,  110  P.  552,  15  N.  M.  407. 
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under  those  circumstances  becomes  the  proximate  cause  of  the 
injury  and  renders  the  company  liable.  The  party  who  last  has  a 
clear  opportunity  to  avoid  the  accident,  notwithstanding  the  neg- 
lect of  the  person,  is  considered  solely  responsible.-^' 

§  4891(12).     Texas 

You  are  instructed  that,  if  the  defendants'  servants,  operating  and 
controlling  their  express  car  with  which  the  plaintiff's  automobile 
collided,  saw  the  same  when  it  was  reasonably  far  enough  away 
from  defendants'  track  to  have  stopped  in  time  to  have  avoided  a 
collision,  they  had  the  right  to  presume  that  the  plaintiff  would  stop 
the  same  before  it  collided  with  the  defendants'  car.  It  was  only 
after  the  defendants'  servants  and  agents,  operating  and  managing 
their  said  car,  realized  that  the  plaintiff  was  in  danger,  and  that  he 
could  not  or  would  not  stop  his  automobile  in  time  to  avoid  a  col- 
lision with  the  defendants'  car,  that  the  duty  devolved  upon  them 
to  use  all  the  means  in  their  power  and  at  their  command  consistent 
with  the  safety  of  defendants'  car  to  avoid  injuring  the  plaintiff'. 
And  if  you  find  and  believe  from  the  evidence  that  the  defendants' 
servants  who  were  then  operating  and  managing  their  said  car  at 
the  time,  after  they  saw  and  realized  that  plaintiff  could  not  or 
would  not  stop  said  automobile  in  time  to  avoid  such  collision,  did 
use  all  the  means  in  their  power  and  at  their  command  to  avoid 
injuring  the  plaintiff,  the  defendants  would  not  be  guilty  of  neg- 
ligence on  the  charge  of  discovered  peril,  and  on  this  issue  you' 
should  find  for  said  defendants ;  and  in  this  connection  you  are  told 
that,  if  -some  one  or  more  of  the  defendants'  servants  other  than 
the  one  or  ones  who  were  operating  and  managing  the  car  at  the 
time  in  question  saw,  or  could  have  seen,  the  plaintiff's  peril  sooner 
or  in  time  to  have  avoided  injuring  the  plaintiff,  then  the  failure  of 
such  servant  or  servants  who  were  not  engaged  in  operating  such 
car  at  the  time  to  give  notice  could  not  be  charged  or  considered 
as  negligence  on  the  part  of  the  defendants.^* 

§  4891(13).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  after  the  servants  of  the  defendant  in  charge  of  its  car  knew, 
or  in  the  exercise  of  ordinary  care  ought  to  have  known,  of  the 
danger  to  which  the  plaintiff's  intestate  was  exposed  in  crossing 
the  track  in  front  of  the  car,  they  could  have  avoided  the  accident 
by  the  exercise  of  ordinary  care,  but  failed  to  do  so,  and  that 
the  plaintiff  was  injured  thereby,  as  alleged  in  the  declaration, 
they  must  find  for  the  plaintiff,  whether  the  plaintiff's  intestate 

'7  fliiiiiiplin    V.    riiwcMhick    Valloy  is  Texas    Traction     Co.    v.    Wiley 

St.  Ky.  Co.,  82  A.   Ibi,  iJIJ  U.  1.  572.       (Civ.  Api).)  IGl  S.  W.  1028. 


5159  STREET   RAILROADS  §  4891(13) 

was  guilty  of  contributory  negligence  in  attempting  to  cross  the 
track  at  that  time  or  not.^^ 

The  court  instructs  the  jury  that  a  street  car  company  owes 
the  duty  of  foresight  to  persons  and  vehicles  crossing  its  tracks  in 
a  city,  and,  if  the  failure  to  keep  a  proper  lookout  was  the  proxi- 
mate cause  of  an  injury  inflicted  upon  a  person  crossing  its  tracks, 
the  street  car  company  is  liable,  notwithstanding  the  fact  that  the 
person  injured  was  guilty  of  negligence  in  going  upon  the  track.^® 

The  court  further  instructs  the  jury  that  though  the  plaintiff  may 
have  been  guilty  of  negligence,  and  although  that  negligence  may  in 
fact  have  contributed  to  the  accident,  yet  if  the  defendant  company 
could,  by  the  exercise  of  ordinary  care,  have  avoided  the  accident 
which  happened,  the  plaintiff's  negligence  will  not  excuse  the  de- 
fendant company,  and  they  must  find  for  the  plaintiff."^ 

The  court  instructs  the  jury  that,  although  you  may  believe  from 
the  evidence  that  the  plaintiff  was  guilty  of  want  of  ordinary 
care  in  going  upon  the  tracks  of  said  defendant  company  to  cross 
same  at  the  time  he  did,  still  if  you  believe  from  the  evidence  that 
the  motorman  could  have  avoided  the  accident  by  the  use  of  or- 
dinary care,  after  he  saw,  or  by  the  use  of  ordinary  care  could  have 
seen,  that  the  plaintiff  was  on  or  very  near  the  track  driving  toward 
said  track  and  in  danger  of  being  struck  by  the  car,  you  must  find 
for  the  plaintiff. ^^ 

The  jury  are  instructed  that,  if  they  find  that  the  plaintiff  was 
guilty  of  want  of  reasonable  and  ordinary  care  in  attempting  to 
cross  the  tracks  of  the  defendant  under  the  circumstances  referred 
to,  then  he  is  not  entitled  to  recover,  unless  they  believe  from  the 
evidence  that  the  motorman  could  have  avoided  the  accident  by  the 
use  of  ordinary  care  after  he  saw,  or  by  the  use  of  ordinary  care 
might  have  seen,  that  the  plaintiff"  was  on  the  track,  or  very  near 
thereto,  and  driving  towards  the  same,  and  was  in  danger  of  being 
struck  by  the  car;  and,  if  they  shall  so  believe,  then  they  must 
find  for  the  plaintiff.''^ 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
in  this  cause  that  the  plaintiff"  was  guilty  of  negligence,  and  al- 
though that  negligence  may  in  fact  have  contributed  to  the  accident, 
yet  if  the  defendant  could,  in  the  result,  by  the  exercise  of  ordinary 

19  Norfolk  &  P.  Ti-action  Co.  v.  For-  Young,  62  S.  E.  961,  108  Va.  783,  15 

rest's  Adm'x,  64  S.  E.  1034,  109  Va.  Ann.  Cas.  946. 

658.  22  Roanoke   Ry.   &   Electric  Co.   v. 
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Young,  62  S.  E.  961,  108  Va.  783,  15  Ann.  Cas.  946. 
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care  and  diligence,  have  avoided  the  mischief  which  happened,  the 
plaintiff's  negligence  will  not  excuse  it.^* 

§  4891(14).    Washington 

The  court  further  instructs  you  that  if  you  find  from  the  evidence 
that  the  agents  and  employes  of  the  defendant  company  in  charge 
of  the  street  car  that  collided  with  the  plaintiff's  truck  saw,  or,  by 
the  exercise  of  reasonable  care,  prudence,  and  diligence,  could 
have  seen,  said  truck  in  time  to  avoid  striking  and  injuring  it,  then 
your  verdict  should  be  for  the  plaintiff.^^ 

You  are  instructed  that  ordinary  care  is  such  a  degree  of  care  as 
an  ordinarily  prudent  person  would  exercise  under  similar  cir- 
cumstances and  conditions.  The  failure  to  exercise  such  a  degree 
of  care  is  negligence.  The  court  instructs  you  that  all  the  allega- 
tions of  negligence  set  up  in  plaintiff's  complaint  have  been  elimi- 
nated from  this  case,  except  the  following:  "The  failure  on  the 
part  of  the  agents  and  servants  of  said  defendant  to  use  reasonable 
care  and  caution  to  observe  plaintiff"  lying  upon  said  track  a  reason- 
able time  before  the  car  arrived  at  the  place  where  plaintiff  was 
lying,  and  within  which  distance  said  car  should  have  been  and 
could  have  been,  in  the  exercise  of  reasonable  care,  stopped  before 
injuring  plaintiff,  and  the  allegation  that,  after  defendant  discovered 
plaintiff's  perilous  position,  it  did  not  use  reasonable  care  to  avert  in- 
juring him."    Therefore  you  will  not  consider  any  of  the  allegations  of 

negligence  contained  in  section of  the  amended  complaint  nor  in 

the  first,  second,  third,  and  fourth  paragraphs  of  section of  the 

amended  complaint,  nor  the  defense  of  contributory  negligence  set  up  in 
defendant's  answer,  in  arriving  at  your  verdict.-** 

You  are  instructed  that,  if  you  find  in  this  case  that  plaintiff"  was 
lying  upon  the  defendant's  track,  as  alleged,  in  an  unconscious  con- 
dition, it  is  immaterial  whether  such  unconscious  condition  was 
brought  about  by  intoxication  or  from  some  other  cause,  and  that 
the  duty  of  defendant's  motorman  to  avoid  injuring  the  plaintiff 
would  be  the  same  irrespective  of  the  cause  which  might  have 
brought  about  plaintifl:'s  unconscious  condition.  A  motorman  of 
the  defendant  company,  in  operating  a  street  car,  has  a  right  to  pre- 
sume that  no  person  will  lie  down  or  be  lying  upon  the  track  in  an 
intrjxicatcd  or  unconscious  condition,  and,  while  it  is  his  duty  to 
keep  a  reasonable  outlook  for  persons  on  the  track  in  front  of  him,  he 
is  not  bound  to  continually  observe  the  track.  If,  however,  he  sees,  or 
by  the  exercise  of  reasonable  care  ought  to  have  seen,  a  person  upon  the 

21  I);iMvillc  Slrocl:  ('ar    Co.  v.  Wjit-  sn  ITorrick    v.    WashiriRton    Water 

kiiiH.  31   S.   K.  SHI,  <n  Vu.  7i:i.  Powor  Co.,  V-U  1\  JKM,  75  AVusli.  149, 

zr.  Orl(;ntal    Kxpress    Co.    v.    TuKot       48  L.  11.  A.  (N.  !5.)  GIO. 
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track  in  front  of  him  in  an  unconscious  condition,  it  then  becomes  his 
duty  to  exercise  ordinary  care  and  diligence  to  prevent  injury  to  such 
person.  No  ironclad  rule  can  be  laid  down  as  to  the  duties  of  the  mo- 
torman  in  this  regard,  further  than  to  say  that  he  is  bound  to  use  such 
care  as  an  ordinary,  reasonably  prudent  person,  placed  as  he  was  placed 
at  the  time  and  surrounded  by  the  circumstances  with  which  he  was 
surrounded,  would  exercise.^' 

You  are  instructed  that,  if  you  find  from  the  evidence  in  this  case 
that  defendant's  motorman,  who  was  operating  the  car  in  question, 
savv,  or  by  the  exercise  of  ordinary  care  ought  to  have  seen,  the 
plaintiff  lying  upon  the  track  of  the  defendant  in  front  of  him,  as 
alleged,  in  time,  by  the  exercise  of  ordinary  care  and  diligence  on  his 
part  to  have  prevented  the  car  from  running  over  or  striking  him, 
then  the  court  instructs  you  that  the  motorman  was  guilty  of  neg- 
ligence, and  the  plaintiff  will  be  entitled  to  recover,  if  you  find  that 
such  negligence  was  the  proximate  cause  of  the  injury  complain- 
ed of.28 

This  last  proposition,  however,  has  its  exceptions ;  and  I  in- 
struct you  in  this  connection  that,  if  you  believe  plaintiff  was  neg- 
ligent in  going  upon  the  defendant's  track  at  the  time  and  place 
and  manner  indicated  by  the  evidence,  still,  if  you  find  that  the  acci- 
dent might  have  been  prevented  by  the  use  of  ordinary  care  upon 
the  part  of  defendant's  employes  in  charge  of  the  car,  after  they 
discovered  the  plaintiff  upon  the  track,  and  if  you  find  that  they  did 
not  exercise  such  care,  but,  knowing  the  plaintiff's  danger,  if  he  was 
in  danger,  willfully  allowed  said  car  to  run  unimpeded  up  to  the 
time  when  a  collision  was  inevitable,  then  you  verdict  should  be 
for  the  plaintiff.^^ 

§  4892.     Same — negligence  of  traveler  continuing  up  to  moment 

of  accident 
§  4892(1).    Rhode  Island 

You  are  instructed  that,  if  deceased  failed  to  look  and  listen  for 
an  approaching  car,  and  did  drive  upon  the  track,  and  an  approach- 
ing car  was  at  a  distance  of  about from  him  when  he  drove  upon 

the  track,  and  the  motorman  at  that  time  observed  and  knew  that 
the  man  was  driving  upon  the  crossing  oblivious  of  the  fact  that  the 
car  was  approaching  and  that  unless  he  checked  the  speed  of  his 
car  the  deceased  would  be  injured,  it  was  his  duty,  after  he  dis- 
covered that  the  deceased  was  in  a  perilous  position  and  would  be 
injured  unless  he  took  some  measures  to  check  the  speed  of  the 

27  Herrick  v.  Washington  Water  Power  Co.,  134  P.  934,  75  Wash.  149, 
Power  Co.,  134  P.  934.  75  Wash.  149,       48  L.  R.  A.  (N.  S.)  640. 

48  L.  R.  A.  (N.  S.)  640.  29  Traver  v.   Spokane  St.   Ry.   Co., 

28  Herrick    v.    Wasliington    Water      65  P.  284,  25  Wash.  225. 
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car,  to  take  those  measures  if  he  could  reasonably  do  so  and  avert 
the  accident,  and,  if  he  failed  to  do  that,  in  that  case  the  negli- 
gence of  the  motorman  in  failing  to  prevent  the  accident,  after 
he  observed  the  peril  in  which  the  deceased  was  placed,  would 
become  the  proximate  cause  of  the  injury,  and  his  previous  neg- 
ligence, which  he  was  guilty  of  before  that  time,  would  not  be  a 
contributing  cause,  and  in  that  event  the  plaintififs  would  not  be 
precluded  from  recovering  by  reason  of  such  previous  negligence.^" 

§  4892(2).     Texas 

Gentlemen  of  the  jury:  The  court  in  its  main  charge  has  present- 
ed the  question  of  discovered  peril,  which  is  commonly  known  as  the 
humanitarian  doctrine,  which  means  that,  notwithstanding  plain- 
tiff's negligence  or  contributory  negligence  in  his  failure  to  exer- 
cise ordinary  care  in  approaching  and  attempting  to  cross  defend- 
ant's track,  if  the  person  in  charge  of  the  operation  of  the  street 
car  discovered,  the  impending  danger  of  collision  with  the  plain- 
tiff's wagon  in  time  to  have  avoided  danger  by  stopping  the  car  with 
the  means  and  appliances  at  hand,  a  new  duty  arose,  and  if  the  per- 
sons in  charge  of  the  street  car  did  realize  the  danger  and  peril,  and 
if  they  did  fail  to  utilize  the  means  at  hand  by  which  they  could 
have  stopped  the  car  and  averted  the  daager  before  the  plaintiff 
drove  upon  the  track,  in  front  of  the  moving  car,  then  the  defend- 
ant would"  be  liable  for  the  injury  inflicted  upon  plaintiff;  pro- 
vided, however,  that  if  you  believe  from  the  evidence  that  the  said 
plaintiff  failed  to  use  such  care  as  an  ordinarily  prudent  man 
would,  under  the  same  or  similar  circumstances,  in  approaching 
and  attempting  to  cross  defendant's  track,  then  the  said  plaintiff 
was  at  the  time  of  the  collision  engaged  in  an  act  of  negligence,  and 
concurrent  negligence  which  continued  so  far  as  he  was  concerned 
up  to  the  very  time  of  the  collision,  and  in  such  case  what 
is  known  as  the  rule  of  discovered  peril  does  not  apply,  and  you 
will  return  a  verdict  for  the  defendant.^^ 

§  4893.     Effect  of  contributory  negligence  where  defendant  guilty 
of  willful  or  wanton  conduct 

You  are  instructed  that,  even  if was  guilty  of  negligence 

which  proximately  helped  to  cause  his  own  death,  still  plaintiff 
would  be  entitled  to  a  verdict  if  the  jury  are  reasonably  satisfied 
from  the  evidence  that  the  second  count  is  true.     To  prove  the 

30  Underwood  v.  Old  Colony  St.  K.v.  doctrine  of  last  clear  chance,  if  his 

Co.,  HO  A.  .''.!»(},  ;j;j  U.  I.  :'>r.).     in  lliis  ne^liKcnce  continues  dowu  to  the  very 

case    tlie   court    cites    I'.ru^'jicniau    v,  nioniont  of  the  accident;. 
Kailroad  Co.,  IL'.'i  N.   \V.   1007,  to  the  :• '  Soutliern    Traction    Co.    v.    Wil- 

effoct  that  it  is  not  a  universal  rule  sou  (Civ.  App.)  1S7  fc>.  W.  53G. 
that  a  plaintiff  cannot  rely  upon  the 
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second  count,  it  is  not  necessary  to  prove  that  the  motorman  had 
any  actual  intent  to  injure or  anybody  else.^^ 

§  4894.     What  constitutes  willful  or  wanton  conduct  or  gross  neg- 
ligence precluding  defense  of  contributory  negligence 
§  4894(1).    Alabama 

The  court  instructs  the  jury  that  it  is  essential,  to  constitute 
wanton  negligence,  that  the  act  done  or  omitted  shall  be  done  or 
omitted  with  a  knowledge  and  certain  consciousness  that  injury  will 
probably  result,  and  this  knowledge  is  not  to  be  implied  from  the 
mere  knowledge  of  the  elements  of  a  dangerous  situation.  To 
constitute  wanton  negligence,  there  must  be  a  design,  purpose,  or 
intent  to  do  a  wrong,  or  reckless  indifference  or  disregard  of  the 
natural  or  probable  consequences  of  the  act  done.^^ 

The  court  charges  the  jury  that  the  mere  failure  on  the  part  of 
the  motorman  to  keep  a  lookout  ahead  does  not  constitute  wan- 
tonness.^* 

The  court  charges  the  jury  that  before  a  party  can  be  said  to 
be  guilty  of  willful  or  wanton  conduct  it  must  be  shown  that  the 
person  charged  therewith  was  conscious  of  his  conduct,  and 
conscious  from  his  knowledge  of  existing  conditions  that  injury 
would  likely  or  probably  result  from  his  conduct,  and  that  with 
reckless  indifference  to  consequences  he  consciously  and  intention- 
ally did  some  wrongful  act,  or  omitted  some  known  duty  which 
produced  the  injury.^"^ 

The  court  charges  the  jury  all  that  is  meant  by  wanton  or  willful 
or  intentional  negligence  is  the  conscious  failure  on  the  part  of 
the  motorman  to  use  reasonable  care  to  avoid  the  injury  after  dis- 
covering the  danger  to  the  wagon,  if  the  jury  believe  from  the 
evidence  that  there  was  such  failure  and  the  injury  resulted  there- 
from ;  and  in  such  case  any  negligence  on  the  part  of  the  plaintiff, 
whether  it  contributed  to  the  injury  or  not,  is  not  a  defense  or  ex- 
cuse to  the  defendant  for  injuring  the  plaintiff".^'* 

§  4894(2).     Michigan 

The  jury  are  instructed  that,  if  you  find  from  the  evidence 
that  the  defendant,  if  guilty  of  anything,  was  only  guilty  of  ordi- 
nary negligence,  and  was  not  guilty  of  willful  or  wanton  and 
reckless  conduct,  your  verdict  should  be  for  the  defendant,  as  the 
rule  is  that,  if  the  plaintiff  is  guilty  of  negligence  contributing  to 

32  Birmingham  Ry.,  Liglit  &  Power  ss  Montgomery  St.  Ry.  v.  Rice,  3S 
Co.  V.  Ryan,  41  So.  616,  148  Ala.  69.  So.  857,  142  Ala.  674. 

33  Merrill  v.  Sheffield  Co.,  53  So.  se  Birmingham  Ry.,  Light  &  Power 
219,  169  Ala.  242.  Co.  v.  Brantley,  37  So.  698,  141  Ala. 

34  Jaffe  V.  Birmingham  Ry.,  Light  &  614. 
Power  Co.,  52  So.  311,  166  Ala.  572. 
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the  destruction  of  its  property,  it  cannot  recover  unless  the  de- 
fendant was  guilty  of  gross  negligence,  and,  under  the  law  of  this 
state,  it  is  contributory  negligence  for  a  person  to  propel  and 
cross  a  railroad  track  with  a  traction  steam  road  roller  with  a  train 

of  four  wagons,  in  all  feet  in  length,  and  requiring  some 

minutes  to  cross,  without  sending  a  man  up  and  down  the  track 
to  flag  approaching  cars.  Now,  gentlemen,  this  is  a  question  for 
you  to  determine  from  all  the  facts  and  circumstances  in  evidence 
in  the  case.  You  may  consider  the  evidence  in  reference  to  the  dis- 
tance at  which  the  road  roller  could  be  seen  by  the  defendant  com- 
pany, the   degree   of  the  curve   in  the  track,   the  blowing  of  the 

whistle,  the  distance  in  which  a  car  can  be  stopped  running  at 

miles  an  hour,  the  distance  the  car  was  from  the  steam  roller  when 
the  defendant  company  anticipated,  or  should  have  anticipated,  dan- 
ger, and  its  ability  or  inability  to  avoid  the  collision  if  it  antici- 
pated, or  should  have  anticipated,  danger.  So  the  plaintiff  can- 
not recover  in  this  case  unless  you  find  by  the  fair  preponderance 
of  the  evidence,  as  above  described  to  you,  that  injury  occurred  by 
reason  of  the  gross  negligence  of  the  defendant.  But  it  is  not 
meant  that  the  motorman  must  have  actually  intended  to  do  the 
particular  wrong  complained  of.  By  gross  negligence  is  meant 
intentional  failure  to  perform  a  manifest  duty  in  reckless  disre- 
gard of  the  consequences  as  affecting  the  life  or  property  of  an- 
other, and  also  implies  a  thoughtless  disregard  of  the  consequences 
without  the  exercise  of  any  eft'ort  to  avoid  them.  Unless,  therefore, 
you  find  from  the  evidence  that  the  motorman,  after  he  saw  plain- 
tiff's steam  roller  upon  the  track,  and  when  he  had  no  reason  to 
believe  it  would  vacate  the  track  before  the  car  would  reach  the 
highway  crossing,  did  nothing  to  prevent  the  collision,  but  ran  on 
in  reckless  disregard  of  the  consequences,  you  cannot  find  a  ver- 
dict for  the  plaintiff,  and  must  find  for  the  defendant.^' 

C.  RuLits  OF  Evidence  and  Procedure  in  Actions  to  Recover 
FOR  Negligence  oe  Street  Car  Company 

§  4895.     Presumptions  and  burden  of  proof 
§  4895(1).    Alabama 

You  arc  instructed  that,  if  a  car  operated  by  a  street  car  com- 
pany upon  a  public  street  in  strikes  and  injures  the  prop- 
erty of  another,  there  is  a  prima  facie  presumption  that  the  street 
car  company  operating  the  car  was  guilty  of  negligence  in  so  in- 
juring the  projjcrty  of  another,  and  the  burden  of  proof  is  upon  the 
.street  car  company  in  that  event  to  acquit  itself  of  negligence.^* 

»7  fJood   Roads  Cojist.   Co.  v.    I'ort  «»*  I?iniiiu^'h:iin  Ky.,  Liglit  &  Tower 

Huron,  Mt.  C.  &.  M.  C.  Uy.  Co.,  lUa  Co.  v.  Duminius,  57  So.  -104,  3  Ala. 
N.  W.  'SM,  17^  Mich.  1.  App.  350. 


5165  STREET   RAILROADS  §  4895(5) 

§  4895(2).    Arkansas 

You  are  instructed  that  the  plaintiff  seeks  recovery  upon  three 
alleged  grounds  of  negligence  of  the  defendant's  employes  oper- 
ating the  street  car,  to  wit:  (1)  That  they  were  operating  the 
street  car  at  an  unlawful,  violent,  and  terrific  rate  of  speed,  and 
without  warning  by  bell  or  otherwise.  (2)  That  they  were  not 
keeping  a  proper  lookout  for  persons  and  property  upon  the  tracks. 
(3)  That  the  motorman,   after  he   had   discovered   the   dangerous 

and  perilous  position  of  the  automobile  in  which was  riding, 

failed  to  use  reasonable  efforts  to  stop  said  car  and  prevent  the  in- 
jury. Before  the  plaintiff  can  recover  he  must  establish  by  a  pre- 
ponderance of  the  testimony  that  the  defendant  was  guilty  of  some 
one  of  said  alleged  acts  of  negligence,  and  further  that  said  act  of 
negligence,  if  proved,  was  the  direct  cause  of  the  injury.^^ 

§  4895(3).    Delaware 

You  are  instructed  that  there  is  no  presumption  of  negligence, 
either  on  the  part  of  the  plaintiff  or  on  the  part  of  the  defendant 
company,  from  the  mere  fact  that  the  injuries  complained  of  re- 
sulted from  the  collision  between  the  car  and  the  team.^" 

You  are  instructed  that  the  fact  of  an  accident  by  which  injuries 
are  sustained,  does  not,  in  itself,  if  not  within  the  control  of  the 
defendant,  or  its  servants  charged  with  causing  the  accident,  es- 
tablish the  fact  that  such  injuries  were  caused  by  negligence. 
There  can  be  no  recovery  for  an  unavoidable  accident  or  an  acci- 
dent not  occasioned  by  negligence."*^ 

§  4895(4).     Indiana 

The  court  instructs  the  jury  that  the  burden  of  showing  that  the 
defendant  company  was  guilty  of  negligence  rests  upon  the  plain- 
tiff, and  the  burden  of  showing  that  the  plaintiff's  decedent  was 
guilty  of  contributory  negligence  rests  upon  the  defendant.  But 
in  determining  the  question  of  negligence,  either  on  the  part  of  the 
defendant  or  on  the  part  of  the  plaintiff's  decedent,  you  should  con- 
sider all  the  evidence  given  in  the  cause,  whether  it  was  introduced 
by  the  one  party  or  the  other.*^ 

§  4895(5).    Missouri 

You  are  instructed  that,  while  the  burden  of  proof  is  upon  the 
defendant  to  establish  its  plea  of  contributory  negligence  upon  the 
part  of  the  deceased,  yet  this  does  not  relieve  the  plaintiff  from 
establishing  by  a  preponderance  or  the  greater  weight  of  ,the  evi- 
dence that  the  sole  cause  of  deceased's  injury  was  the  negligence 

89  Ward  V.  Ft.  Smith  Light  &  Trac-  4i  McGowan    v.    Wilmington    &    P. 

tion  Co.,  185  S.  W.  1085,  123  Arlv.  548.       Traction  Co.,  92  A.  1015,  5  Boyce,  281. 

40  McGowan    v.    Wihnington    &    P.  42  Indianapolis  &  Cincinnati  Trac- 

Traction  Co.,  92  A.  1015,  5  Boyce,  281.       tion  Co.  v.  Senour  (App.)  122  N.  E. 

772. 
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of  the  defendant's  agent,  as  defined  in  the  other  instructions,  and, 
notwithstanding  defendant's  plea  of  contributory  negligence,  that 
the  burden  of  proof  rests  upon  the  plaintifif  throughout  the  trial  of 
the  case ;  and  if  the  jury  find  from  the  evidence  that  the  death  of 
the  deceased  was  caused  by  an  accident  for  which  neither  party  is 
responsible,  or  from  the  combined  and  concurring  negligence  of  the 
deceased  and  the  motorman  in  the  manner  set  out  in  the  instruc- 
tions, then  the  plaintiff  is  not  entitled  to  recover,  and  your  verdict 
must  be  for  the  defendant.*^ 

§  4896.     Burden  of  proof  with  respect  to  contributory  negligence 
See,  also,  ante,  §  4S95  (4,  5). 
§  4896(1).     United  States 

The  jury  are  instructed  that  the  defendant,  in  addition  to  deny- 
ing the  complaint,  interposes  the  defense  of  contributory  negli- 
gence; that  is  to  say,  it  alleges  that  plaintiff's  injuries,  if  any,  were 
caused  by  her  own  negligence  in  driving  in  front  of  said  car  so  close 
thereto  that  it  was  impossible  for  the  motorman  thereof  to  avoid 
a  collision  with  the  vehicle  in  which  she  was  driving,  when  by 
looking  she  might  have  seen,  or  by  listening  she  might  have  heard, 
said  approaching  car,  and  might  have  avoided  said  accident;  and 
the  burden  of  proof  is  on  the  defendant  to  show  by  the  weight  of 
the  evidence  that  she  was  guilty  of  contributory  negligence,  unless 
her  own  evidence  establishes  that  fact.** 

You  are  further  charged  that  if  the  defendant  relies  upon  the 
plaintiff's  contributory  negligence  to  defeat  her  right  of  recovery 
in  this  case,  the  burden  to  establish  such  contributory  negligence 
is  upon  the  defendant,  unless  the  existence  of  the  same  sufficiently 
appear  from  the  testimony  offered  by  the  plaintiff.*® 

§  4896(2).    Arkansas 

The  jury  are  instructed  that  contributory  negligence,  in  actions 
like  this,  is  a  defense  on  the  part  of  the  defendant:  But  contribu- 
tory negligence  is  never  presumed.  It,  like  any  other  fact,  must 
be  proved,  and  the  burden  of  proving  circumstances  or  facts  that 
])rove  plaintiff  herself  was  negligent,  is  upon  the  defendant,  which 
it  must  establish  by  the  evidence  fairly  preponderating  upon  this 
proposition,  unless  it  sufficiently  appears  to  you  from  the  evi- 
dence introduced  by  plaintiff,  and  should  you  find  from  the  evi- 
dence that  i^laintift'  herself  was  guilty  of  some  negligent  act  or 
acts  that  proximately  conlrilnited  to  cause  the  injuries  complained 

■•8  Eckhard  v.  St.  T>ouis  Transit  Co.,  S.  Ct.  84^,  101  U.  S.  572,  48  L.  Ed. 

80  S.  W.  nO'J,  100  .Mo.  TiO.*!.  ;{07. 

**  Southern     Elcrlric     liy.    Co.     v.  -r,  Norfolk  &   I'ortsniouth  Traction 

ir:i;:<'mjiii   (O.  C.  A.   Mo.)   IL'l  F.  2G2.  C!o.   v.    Kopliiin   (C.  C.  A.   Va.)  188  F. 

07  C.  C.  A.  .'{48,  certiorari  denied  21  1'7G,  HOC.  C.  A.  L'.j4. 
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of,  your  verdict  will  be  for  the  defendant,  unless  you  should  fur- 
ther find  from  the  evidence  that  defendant's  agent  or  servant  in 
charg-e  of  one  of  defendant's  cars  at  the  time  and  place  mentioned 
in  the  complaint  became  aware  of  the  negligence  of  plaintiff,  if 
there  was  any  such  negligence,  in  time,  by  the  exercise  of  ordinary 
care  and  diligence  upon  his  part,  to  have  avoided  injuring  plain- 
tiff, If  you  find  she  was  so  injured.'**' 

§  4896(3).     Maryland 

The  court  instructs  the  jury  that  the  burden  is  on  the  defend- 
ant to  prove  any  such  contributory  negligence  on  "the  part  of  the 
plaintiff  as  will  preclude  the  plaintiff  from  recovery,  but,  in  deter- 
mining whether  the  plaintiff  was  guilty  of  contributory  negligence 
or  not,  the  jury  should  consider  the  whole  evidence  in  the  case, 
including  the  plaintiff's  as  well  as  the  defendant's.*' 

§  4896(4).    New  York 

The  jury  are  instructed  that  plaintiff  was  bound  to  show  he  did 
not  contribute  to  the  injury,  and  that  he  did  not  do  anything  by 
which  it  took  place.  If  you  believe  from  the  evidence  he  did  any 
act  by  which  the  injury  sued  for  took  place,  then  he  cannot  re- 
cover.** 

The  jury  are  instructed  that  the  plaintiff,  in  order  to  recover, 
must  establish  affirmatively  that  the  deceased  was  not  guilty  of 
negligence.*® 

§  4896(5).     Virginia 

The  court  instructs  the  jury  that,  if  the  defendant  company  seeks 
to  relieve  itself  of  liability  by  reason  of  the  plaintiff's  having  been 
guilty  of  contributory  negligence,  the  burden  of  proving  such  con- 
tributory negligence  rests  upon  the  defendant,  unless  such  con- 
tributory negligence  is  disclosed  by  the  plaintiff's  evidence,  or  can 
fairly  be  inferred  from  the  circumstances.^" 

The  jury  are  instructed  that  the  burden  is  on  the  plaintiff  to 
prove  the  negligence  of  the  defendant  company  as  charged  in  the 
declaration ;  and  that,  if  the  defendant  relies  on  the  contributory 
negligence  of  the  plaintiff"  as  a  defense,  the  burden  is  on  the  de- 
fendant to  prove  such  contributory  negligence,  unless  it  is  dis- 
closed by  the  plaintiff's  evidence,  or  may  be  fairly  inferred  from 
all.  the  circumstances  of  the  case ;  and  in  the  absence  of  such  proof 

46  Ft.  Smith  Light  &  Traction  Co.  49  Button  v.  Hudson  River  E.  Co.. 
V.  Barnes,  96  S.  W.  976,  SO  Ark.  165.  18  N.  Y.  248. 

47  Baltimore  Traction  Co.  v,  Appel,  so  Roanoke  Ry.  &  Electric  Co.  v. 
31  A.  964,  SO  Md.  603.  Young.  62  S.  E.  961,  lOS  Va.  783,  15 

4  8  Riegelman  v.  Third  Ave.  R.  Co.,      Ann.  Cas.  946. 
9  Misc.  Rep.  51,  29  N.  Y.  S.  299. 
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and  inferences  from  the  circumstances  tlie  plaintiff  Is  presumed  to 
have  been  without  fault.^^ 

§  4897.     Matters  considered  in  determining  issues 
§  4897(1).    Indiana 

The  court  instructs  the  jury  that,  in  determining  the  question 
of  negligence  on  the  part  of  the  defendant,  or  contributory  negli- 
gence on  the  part  of  the  plaintiff's  decedent,  you  should  judge  the 
acts  of  each  under  all  conditions  surrounding  the  accident,  as  shown 
by  the  evidence.^^ 

§  4897(2).    Iowa 

The  court  instructs  the  jury  that,  in  determining  whether  the 
plaintiff  was  guilty  of  any  negligence  which  in  any  way  contrib- 
uted to  her  injury,  you  will  consider  the  definitions  of  "ordinary 
care,"  "negligence,"  and  "contributory  negligence"  elsewhere  given 
you  in  these  instructions,  and  you  will  consider,  as  shown  by  the 
evidence:  The  place  where  the  plaintiff  was  injured  and  the  sur- 
roundings thereabout;  where  the  plaintiff  came  from,  where  she 
was  going,  and  the  manner  thereof;  the  number  of  street  railway 
tracks  on  said  street  at  said  place ;  whether  plaintiff,  before  cross- 
ing said  tracks  from  the  south  to  the  north  side  thereof,  and  be- 
fore attempting  to  recross  said  tracks,  looked  to  the  westward; 
the  distance  a  car  approaching  from  the  west,  on  the  south  track, 
could  have  been  seen  from  the  place  where  plaintiff  was  at  and 
immediately  before  the  time  she  crossed  or  attempted  to  cross  said 
tracks ;  whether  plaintiff  did  or  did  not  see  the  car  approaching 
on  said  south  track  at  said  time ;  what  the  plaintiff  thereafter  did, 
and  the  length  of  time  which  thereafter  elapsed  before  her  injury; 
the  general  custom  and  usage,  if  any,  at  the  time  of  the  accident  in 
question,  of  motormen  on  moving  cars,  in  relation  to  sounding  the 
bell  or  gong,  or  slackening  the  speed  of  such  cars,  on  passing  a 
standing  car  loading  or  unloading  passengers,  or  a  car  just  start- 
ing from  a  stop,  at  street  intersections;  what  the  plaintiff  knew,  if 
anything,  in  relation  to  such  custom  and  usage,  if  any,  and  whether 
she  relied  thereon;  what  plaintiff  was  doing;  whether  the  plaintiff 
was  using  and  exercising  the  senses,  with  which  she  was  endowed 
by  nature,  as  required  in  the  exercise  of  ordinary  care;  what  the 
jjlaintiff  knew,  or  in  the  exercise  of  ordinary  care  should  have 
known;  what  the  plaintiff  did,  or  in  the  exercise  of  ordinary  care 
sliould  have  done;   together  with  any  other  facts  or  circumstances 

01  Kichmond    Passe ii^^cr    &    Power  r--'  Iiuliaiiapolis  »S:  Cincinnati  Ti-ac- 

Co.  V.  Gordon,  40  fci.  E.  772,  102  Va.       tion  Co.   v.  Senour  (App.)  122  N.  E. 
4J>8.  '  772. 


51G9  STREET    RAILROADS  §  4899 

shown  in  this  trial  showing,  or  tending  to  show,  whether  the  plain- 
tiff was  guilty  of  any  negligence  contributing  to  her  injury.^-* 

§  4898.     Effect  of  knowledge  acquired  after  the  accident 

The  court  instructs  the  jury  that  the  question  of  reasonable  care, 
with  respect  to  both  parties,  depends  wholly  upon  the  situation 
then  and  at  the  time  of  the  accident,  and  not  upon  anything  known 
or  discovered  afterward  which  could  not  with  reasonable  diligence 
have  been  known  or  discovered  before  the  occurrence  of  the  ac- 
cident. Or,  in  other  words,  in  the  consideration  of  the  evidence 
you  should  place  yourself  in  the  position  of  the  parties  at  the  time 
of  the  occurrence,  and  have  in  mind  what  eSch  knew,  or  ought  to 
have  known  in  the  exercise  of  reasonable  care  at  that  time.^* 

§  4899.     Right  to  recover  against  street  car  company,   although 
cotort-feasors  not  joined 
The  court  instructs  the  jury  that,  if  you  should  find  that  the 

death  of  was  caused  by  the  combined  negligence  of  the 

driver  of  the  automobile  and  the  street  car  operatives,  the  fact 
that  the  owner  of  the^  automobile  and  the  driver  thereof  are  not 
joined  as  defendants  will  not  defeat  the  right  of  the  plaintiff  to 
recover  against  the  defendant,  if  the  latter  was  negligent  as  herein 
defined,  if  you  find  under  the  other  instructions  that  plaintiff  is 
entitled  to  recover. ^^ 

53  Dow  V.  Des  Moines  City  Ry.  Co.,  tion  Co.  v.  Senour  (Ind.  App.)  122  N. 
12G  N.  W.  918,  14S  Iowa,  429.  E.  772. 

64  Indianapolis  &  Cincinnati  Trac-  55  Ward  v.  Ft.  Smitti  Light  6c  Trac- 

tion Co.,  185  S.  W.  1085,  123  Arli.  548. 
Inst.to  Jxtbies— 324 
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CHAPTER  CCLIX 
STREETS  AND  HIGHWAYS 

A.  Establishment  of  Highway 

§  4900.     How  created. 

4900(1).  Alabama. 
4900(2).  Delaware. 
4900(3).  Nebraska. 

4901.  Establishment  bv  user. 

4901(1).  Illinois. 
4901(2).  Nebraska. 

4902.  Extent  of  rights  acquired  by  prescription  or  public  use. 

4903.  Matters  considered  in  determining  whether  locus  in  quo  is  part  of 

highway. 

4904.  Measure  of  compensation  to  landowners  for  Injuries  caused  by  build- 

ing highway. 

4905.  Liability  for  unauthorized  deviation  from  course  prescribed  by  court. 

4906.  Same — Measure  of  damages. 

B.  Vacation  ob  Abandonment 

4907.  Authority  to  vacate  road — Necessity  of  petition, 

4908.  By  failing  to  open. 

C.  Criminal  IvIability  foe  Obstruction 

4909.  Public  character  of  place  obstructed. 

4909(1).  Delaware. 
4909(2).  Nebraska. 

4910.  Liability  for  acts  done  as  the  servant  of  another. 

4911.  Presumption  as  to  existence  of  highway. 

D.  Liability  foe  Injuries  to  Travelers  or  Vehicles   Caused   by   Defects 

IN  Streets 

1.  Liahilitij  of  Toicn  or  County 

4912.  Duty  to  keep  road  in  reasonably  safe  condition. 

4912(1).  Michigan. 
4912(2).  Wisconsin. 

4913.  Duty  to  guard  against  washouts. 

4914.  Duty  to  erect  barriers. 

4914(1).  Massachusetts. 
4914(2).  Michigan. 

1915.  Duty  with  resi)Oct  to  road  undergoing  repairs  or  Improvement 

491. 1(1).  Michigan. 
49ir>(2).  New  York. 

1916.  Contril)utor.v  negligence  of  traveler, 

4910(1).  Kansas. 
4910(2).  Michigan. 
4910(:{).  AViscoiisin. 

4917.  En'((  t  of  know  ledge  of  traveler  of  defects  in  highway. 

4918.  Negligciice  of  third  person  concurring  with  negligence  of  defendant 

to  <'MUsi'  injury. 

4919.  Burden  of  i)roof  as  to  contributory  negligence, 

4920.  Sutlicieucy  of  evidence  as  to  cause  of  injury. 
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2.  Liability  of  Private  Persons  or  Corporations 

§  4921.     Injuries  resulting  from  collision  with  electric  light  and  power  pole — 
Proximate  cause. 

4922.  Injuries  caused  by  falling  of  decayed  telegraph  pole. 

4923.  Care  required  to  avoid  holes  in  street. 

492,8(1).  Arkansas. 
4923(2).  Maryland. 

4924.  Duty  of  street  railroad  with  respect  to  bridge  across  street. 

4925.  Excavation  in  streets  by  public  service  companies  pursuant  to  proper 

authority. 

4926.  Obstructions — Liability  of  sidewalk  contractor. 

4927.  Same — Liability  of  street  car  company  for  permitting  snow  to  ac- 

cumulate. 

4928.  Lumber  piles. 

4929.  Duty  to  place  barriers  or  lights  around  excavation,  hole,  or  obstruc- 

tion. 
4929(1).  Arkansas. 
4929(2).  Delaware. 
4929(3).  Missouri. 
4929(4).  South  Carolina. 

4930.  Violation  of  ordinance. 

4930(1).  Indiana. 
49.30(2).  South  Carolina. 

4931.  Violation  of  ordinance  requiring  permit  to  excavate  as  negligence — 

Proximate  cause. 

4932.  Constructive  notice  of  defects. 

4933.  Negligence  of  others  than  defendant. 

4934.  Contributory  negligence  of  person  injured. 

4934(1).  Georgia. 
49.34(2).  Oklahoma. 
4934(3).  Oregon. 

4935.  Right  of  traveler  to  assume  that  street  is  safe. 

4936.  Duty  of  traveler  to  heed  warning  of  danger. 

4936(1).  Delaware. 
4936(2).  New  York. 

4937.  Knowledge  of  traveler  of  defects  in  streets. 

49.37(1).  Alabama. 
4937(2).  Indiana. 
4937(3).  Virginia. 
493S.     Effect  of  contributory  negligence. 

4939.  Presumptions  and  burden  of  proof. 

B.  Care  Required  in  Using  Highway  and  Duty  in  Operation  of  Vehicles 
TO  Avoid  Injury  to  Others 

1.  In  General 

4940.  Duty  to  avoid  frightening  horses. 

4940(1).  Iowa. 
4940(2).  Kentucky. 

4941.  Racing  horses  in  street. 

4W2.    Injuries  caused  by  runaway  horses. 
4942(1).  Alabama. 
4942(2).  New  York. 

2.  Care  Required  in  Operation  of  Vehicles  loith  Respect  to  Other  Vehicles 
and  Persons  Riding  Therein 

4943.     Unavoidable  accidents. 
4943(1).  Delaware. 
4943(2).  Michigan. 
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§  4944.     Reciprocal  rights  and  duties. 

4945.  Same — Operator  of  automobile  and  driver  of  hor.se  and  wagon. 

4945(1).  Delaware. 
4945(2).  Georgia. 

4946.  Care  required  in  general. 

4946(1).  Alabama. 
4946(2).  Colorado. 
4946(.3).  Delaware. 
4946(4).  Indiana. 
4946(5).  Maryland. 
4946(6).  Missouri. 
4946(7).  Wisconsin. 
4047.     Duty  of  motorist  to  sound  horn  or  other  signal  of  warning. 

4948.  Duty  to  carry  lights. 

4949.  Speed  -as  negligence. 

4950.  Care  required  as  to  bicycle  riders. 

4950ri).  Delaware. 
4950(2).  Missouri. 

4951.  Care  required  in  approaching  or  passing  street  car;?. 

4952.  Care  required  of  motorists  on  approaching  horse-drawn  vehicles. 

4952(1).  California. 
4952(2).  Delaware. 
4952(3).  Illinois. 
4952(4).  Iowa. 
4952(5).  Michigan. 
4952(6).  Missouri. 

4953.  Same — Care  required  as  dependent  upon  color  of  machine. 

4954.  Same — Duty  to  go  to  assistance  of  driver  of  frightened  horse, 

4955.  Violation  of  statute  or  ordinance  as  negligence. 

4956.  Same — Regulations  concerning  motor  vehicles. 

49.56(1).  Illinois. 
4956(2).  Iowa. 
4950(.3).  Michigan. 
4956(4).  Washington. 

4957.  Right  of  operator  of  vehicle  to  presume  that  others  will  not  violate 

speed  regulations. 

4958.  Negligence  as  proximate  cause  of  accident. 

3.  Law  of  the  Road 

4959.  Duty  to  keep  on  right  side  of  road. 

4960.  Circumstances  re<iuiring  use  of  left  side  of  road. 

4961.  Law  regulating  passing  of  one  vehicle  by  another. 

4901(1).  California. 
4961(2).  North  Carolina. 

4962.  Law  regulating  meeting  vehicles. 

4962(1).  Indiana. 
4962(2).  Iowa. 
40f;2(3).  Mis.souri. 
4962(4).  Ltah. 

4963.  Duty  on  tuniiug  into  another  street. 

4!»6:](1).  Alabama. 
AiWi'M'l).  California. 

4964.  Duty  on  turning  back  on  same  street. 
4905.     I'riority  of  (Jix-rator  of  vehicle  on  the  right. 

4J)65(1).  Califoniia. 

49<i5(2).  Delaware. 

49(;5(.*5).  Hhddc  Island. 

4900.     Vh^lalion  as  ])r()ximute  cause  of  accident. 

4906(1).  Alabama. 

4960(L').  Delaware. 

4960(.'5).  lowu. 
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4.  Iniuriea  hy  Vehicles  to  Pedestrians  or  Persons  Standing  or  Playing  in  street 

§  4!>67.     Liability  in  genernl. 

49i;7(l).  United  States. 
4907(2).  Caliiornia. 
49(17(3).  Delaware. 
4967(4).  Iowa. 
4967(5).  Mar3'land. 
4967(6).  Oregon. 
4967(7).  Washinjrton. 

4968.  Unavoidable  accident. 

4968(1).  Delaware. 
4968(2).  Maryland. 
4968(3).  Missouri. 
4968(4).  Texas. 
4968(5).  Washington. 

4969.  Respective  rights  of  pedestrians  and  travelers  in  vehicles. 

4969(1).  Delaware. 
4989(2).  Oregon. 

4970.  Eights  of  motorists. 

4971.  Duty  of  motorist  to  keep  lookout,  to  sound  signals,  and  to  keep  ma- 

cliine  under  controL 
4971(1).  Arkansas. 
4971(2).  California. 
4971(3).  Iowa. 
4971(4).  Kentucky. 
4971(5).  Missouri. 
4971(6).  Virginia. 
4971(7).  Washington. 

4972.  Same — Right  of  way  of  pedestrian. 

4973.  Duty  of  driver  of  vehicle  when  compelled  by  obstructions  to  proceed 

on  wrong  side  of  road. 

4974.  Care  required  as  to  children  playing  in  street. 

4975.  Duty  as  to  blind  persons. 

4976.  Violation  of  statute  or  ordinance. 

4976(1).  California. 
4976(2).  Delaware. 

4977.  Same — Rate  of  speed. 

4977(1).  Michigan. 
4977(2).  Washington. 

4978.  Proximate  cause. 

4979.  Same — Duty  of  motorist  to  carry  lights. 

5.  Contrihutory  'Negligence  of  Person  Injured 

4980.  Duty  to  exercise  ordinary  care. 

4980(1).  California. 
4980(2).  Iowa. 
4980(3).  Michigan. 
4980(4).  Missouri. 
4980(5).  Washington. 

4981.  Failure  to  carry  light  or  sound  signal. 

4982.  Speed  and  duty  to  keep  vehicle  under  control. 

4982(1).  Alabama. 
4982(2).  Maryland. 

4983.  Sudden  alteration  of  course  by  driver  of  vehicle  without  notice  or 

warning. 

4984.  Care  required  in  driving  horse  with  respect  to  automobiles. 

4984(1).  Michigan. 
4984(2).  Washington. 

4985.  Dozing  while  driving. 
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§  4986.     Using  horse  while  nervous  from  recent  fright. 
4987.     Violation  of  ordinance  or  statute. 

49S7(1).  Alabama. 

4987(2).  Delaware. 

4987(3).  Washint^ton. 
49S8.     Duty  of  pedestrians. 

4988(1).  California. 

4988(2).  Delaware. 

498.8(3).  Iowa. 

4988(4).  Kentucky. 

4988(5).  Missouri. 

4988(6).  Oregon. 

4989.  Duty  of  pedestrian  to  look  both  ways  before  crossing  street. 

4990.  Standing  in  street. 

4990a.     Care  required  from  person  while  waiting  to  board  street  ear. 

4991.  Care  required  from  spectator  at  horse  race  held  in  street. 

4992.  Right  of  pedestrian  to  cross  street  at  any  point. 

4993.  Duty  of  pedestrian  at  places  other  than  street  crossings. 

4993(1).  Iowa. 
4993(2).  Washington. 

4994.  Eight  of  traveler  to  assume  that  law  of  road  will  be  observed  or 

that  speed  will  not  be  excessive. 
4994(1).  Indiana. 
4994(2).  Missouri. 

4995.  Right  of  pedestrian  to  assume  that  motorists  will  observe  law. 

4996.  Acts  in  emergencies. 

4996(1).  California. 
4996(2).  Colorado. 

4997.  Same — Emergency   created  by  negligence  of  defendant. 

4998.  Care  required  from  children. 

4998(1).  California. 
4998(2).  Delaware. 
4998(3).  New  York. 

4999.  Care  required  from  blind  persons. 

5000.  Drunkenness  of  person  injured. 

5001.  Proximate  cause. 

5002.  Effect  of  contributory  negligence. 

5002(1).  Alabama. 
5002(2).  Delaware. 
5002(3).  Oregon. 

5003.  Effect   where   negligence  of  defendant  consists   in   violation  of  or- 

dinance. 

5004.  Doctrine  of  last  clear  chance. 

6.  Matters  Pertaining  to  Remedy  for  Injuries 

5005.  Confining  plaintiff  to  negligence  alleged  in  pleading. 

5006.  P'l-e-^nniptions  and  burden  of  proof. 

5006(1).  Alabama. 
5006(2).  California. 
500(;(:;).  Colorado. 
5(KK!(4).  Delaware. 
5006(5).  Towa. 
5006(6).  iMaryland. 
5006(7).  Missouri. 
5006(8).  Now  York, 
5006(9).  Virginia. 

5007.  Re.s  ipsa   loquitur. 

500S.  PreHnnii)tion  from  violation  of  statute. 
.5000.  Burden  of  i)ro()f  as  to  proximate  cause. 
5010.     Matters  considered  in  det(!rmining  issues. 

See,  also,  Bridges;    Municipal  Corporations. 
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A.    ESTABI.ISHMRNT   OF   HIGHWAY    • 

§  4900.     How  created 
§  4900(1).     Alabama 

I  charge  you  as  a  matter  of  law  that  there  are  only  three  ways 

in •  to  establish  a  public  road ;   that  one  is  by  board  of  revenue 

or  county  commissioners,  one  by  dedication,  and  one  by  prescrip- 
tion; To  establish  a  public  road  through  the  board  of  revenue  or 
county  commissioners  the  law  requires  that  an  application  must  be 
made  to  the  board  or  commissioners.  Such  application  must  be 
made  by  petition  and  at  least  30  days'  notice  of  the  intended  application 
must  be  given  by  advertisement  at  the  courthouse  door  and  at  three 
other  places  in  the  county,  two  of  which  should  be  in  the  immediate 
neighborhood  of  the  place  where  road  is  to  be  established.  The  court 
must  then  issue  a  notice  to  seven  disinterested  householders  of  the 
county  to  view  out  the  road  and  mark  out  the  route  for  such  proposed 
road  and  assess  the  value  of  the  lands  of  the  landowners ;  then  mark 
out  the  route  of  the  road  and  return  their  report  to  the  court  under 
oath,  and  a  day  is  set  for  the  hearing  of  the  same.  A  public  road  may 
be  dedicated  by  the  owner  of  the  land  through  which  it  passes.  A 
public  road  may  also  be  established  by  prescription — prescription  is 
the  claim  or  title  to  the  land  or  road  by  virtue  of  immemorial  use  or 
enjoyment — the  right  of  title  acquired  by  possession  during  the  time 
and  in  the  manner  fixed  by  law.-^ 
§  4900(2).    Delaware 

You  are  instructed  that  roads  are  made  for  public  convenience 
and  when  one  is  established  as  a  public  road,  any  obstruction  of 
it  whatever  is  made  a  misdemeanor  under  the  laws  of  this  state. 
Public  roads  may  exist  by  public  authority  or  by  private  dedica- 
tion. In  the  former  case  they  are  laid  out  by  order  of  the  court, 
in  the  latter  they  may  be  proved  by  long  usage  and  enjoyment.^ 
§  4900(3).     Nebraska 

The  jury  are  instructed  that,   if  the  portion  of  the  road  upon 
which  the  said  bridge  alleged  to  have  been  destroyed  was  placed 

had  not  been  totally  abandoned  as  a  road  for  a  period  of  

years  next  prior  to  the  crstruction  charged  against  the  defendant, 
then  you  may  find  that  said  part  of  the  road  was  a  public  road, 
provided  you  further  find  that  the  said  road  was  in  the  original 
instance   properly   established,   or   has   been   in   public   use   for   a 

period  of years  next  prior  to  the  alleged  destruction  of  said 

bridge.' 

1  Cross  V.  State.  41  So.  S75,  147  Ala.  s  O'Dea  v.  State,  16  Neb.  241,  20  N. 
125.                                                                     W.  299. 

2  State    V.    Brown,    97    A.    590,    6 
Boyce,  179. 
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§  4901.     Establishment  by  user 
§  4901(1).    Illinois 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  the  road  on  the  town  line  between  the  towns  of 


and ,  across creek,  had  been  ten  years  an  open  public 

road,  and  had  been  recognized  as  such  by  the  owners  of  land  over 
which  it  runs,  and  also  by  the  public  authorities  of  the  towns  of 

and  as  a  public  highway,  and  worked  and  repaired, 

and  bridges  built  across  the  stream,  by  said  authorities,  then  that 
is  sufficient  proof  of  the  existence  of  a  public  highway  in  this 
case.* 

The  jury  are  instructed  that  the  public  cannot  acquire  a  right 

by  prescription — that  is,  by  user  for  years — to  travel  over 

a  tract  of  land  generally.  The  travel  and  right  of  way  must  be 
confined  to  a  specific  line  or  way  that  could  properly  be  called  a 
road.  That  travel  may  slightly  deviate  from  the  thread  of  a  road 
to  avoid  an  obstruction,  and  still  not  change  the  road  itself.^ 

You  are  further  instructed  that,  if  the  various  and  distinct  lines 
of  travel  have  been  used  at  different  times  across  a  piece  of  land, 
the  time  during  which  the  different  lines  have  been  used  cannot 
so  be  computed  as  to  make  up  the  requisite years  to  estab- 
lish a  prescriptive  right  of  way  to  any  single  line  of  road.® 

§  4901(2).     Nebraska 

You  are  instructed  that  a  public  road  may  be  properly  estab- 
lished by  user,  and  if  the  county  attempted  to  establish  the  road 
in  question,  and  the  proceedings  were  void,  yet  if  the  said  road, 
or  the  part  thereof  upon  which  the  bridge  was  located,  was  used 
as  a  public  road,  with  the  knowledge  of  the  defendant,  for  the 

term  of  years  just  prior  to  the  alleged  destruction  of  said 

bridge,  then  the  said  road  was  properly  established.' 

§  4902.     Extent  of  rights  acquired  by  prescription  or  public  use 

The  jury  are  instructed  that  the  right  to  an  easement  of  com- 
mon and  public  highway  acquired  by  a  prescriptive  use  or  long 
use  of  the  road  is  confined  to  the  lines  and  width  of  the  road  as 

actually  used  for  and  at  the  end  of  the  period  of years,  and 

docs  not  extend  to  a  greater  width  beyond  the  width  of  the  road 
so  actually  used,  and  in  this  connection  the  jury  are  further  in- 
structcfl  that  the  planting  or  placing  of  the  boundary  stones  men- 

•*T'o;inl  of  Sn|i'r.s  of  Lopjan  Co.  v.  o  Town   of  I'lpasant  View  v.   Day, 

rcoi.Ic.  0  N.  R  475,  1]G  111.  4(J0.     In  155  111.  App.  120. 

this  case  the  exlsfonco  of  tlie  luKh-  7  O'Dea  v.  State,  16  Neb.  241,  20  N. 

way  was  only  frollalcrally  In  Issue.  W.  290. 

"Town    of   rica.sant   View   v.   Day, 
ir,5  111.   App.  120. 
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tioned  in  the  evidence,  if  the  same  occurred  within  years 

before  the  acts  complained  of,  which  are  in  evidence,  would  not 
extend  such  easement  by  prescription  beyond  the  lines  and  width 
of  such  actual  use.* 

§  4903.     Matters  considered  in  determining  whether  locus  in  quo  is 
part  of  highway 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
there  was  a  lane  or  road  over  the  land  of  the  plaintiffs'  testator, 
yet  if  from  the  evidence  you  believe  that  travel  over  said  lane  or 
road  originated  for  the  accommodation  of  some  prior  owner  or  own- 
ers of  that  tract  and  the  adjoining  tract,  or  either  of  said  tracts, 
and  of  those  deriving  title  from  or  under^  such  owner  or  owners 
of  either  or  both  of  said  tracts,  and  believe  that  said  lane  or  road 
was  never  surveyed,  platted  or  recorded  as  a  public  road  or  high- 
way, as  required  by  law,  and  believe  that  the  various  owners  of 
said  tract  of  land  by  mesne  conveyances  conveyed  the  same  from 
one  to  the  other,  with  covenants  of  warranty,  without  showing, 
mentioning,  or  excepting  any  lane  or  road  over  the  same,  either 
in  the  body  of  any  of  these  deeds  or  in  plats  annexed  to  any  of 
them,  and  believe  that  the  location  of  said  lane  or  road  or  part 
thereof  over  the  land  of  the  plaintiffs'  testator  was  changed  by 

,  a  prior  owner  of  said  land,  for  the  reason  that  he  wished 

it  further  from  his  house,  and  that  he  employed  and  paid  the  hands 

who  made  this  change,   and  believe   that  from  about  to 

about  the  time  of  the  conveyance  of ,  to  the  plaintiffs'  testa- 
tor gates  were  maintained  across  said  lane  or  road  by  the  owner 
or  owners  of  said  tract  or  their  tenants,  and  that  the  gateposts  of 
such  gates  continued  to  stand  for  some  time  after  the  gates  them- 
selves wore  out  or  disappeared,  and  stood  there  until  some  time 

in ,  after  the  late  war  had  commenced,  and  believe  that  taxes 

were  assessed  by  the  public  authorities  upon  and  paid  by  the  own- 
ers of  said  land  or  their  tenants  upon  said  tract  of  land  as  a  whole, 
including  land  within  the  limits  of  said  lane  or  road,  and  believe 
that  acts  of  ownership  over  the  land  within  the  limits  of  said  lane 
or  road  were  exercised  by  the  plaintiffs'  testator,  and  believe  that 
said  lane  or  road  was  not  repaired  by  the  public  authorities  un- 
til after  the  late  war,  or  recognized  by  the  public  authorities  as  a 
public  road  until  after  the  late  war,  or  if  you  believe  any  of  these 
facts,  then  you  are  instructed  that  these  facts,  or  any  of  them, 
which  you  may  believe  would  tend  to  prove  that  said  lane  or  road 
was  not  a  common  or  public  highway,  and  would  tend  to  rebut 
an}^  presumption  of  its  being  a  common  or  public  highway,  and 
any  and  all  such  facts,  if  believed  by  you,  are  to  be  considered  in 

8  Dist.  of  Columbia  v.  Eobinson,  180  U.  S.  92,  21  S.  Ct.  283,  45  L.  Ed.  440. 
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connection  with  the  other  evidence  in  the  case,  and  if  you  upon 
the  whole  evidence  beHeve  that  said  lane  or  road  was  not  such  a 
highway  at  the  time  of  the  acts  complained  of  which  have  been 
given  in  evidence,  and  was  not  a  highway  by  dedication,  then 
you  should  find  the  issue  joined  upon  the  defendant's  third  addi- 
tional plea  of  highway  in  favor  of  the  plaintiffs.^ 

§  4904.  Measure  of  compensation  to  landowners  for  injuries 
caused  by  building  highway 
The  jury  are  instructed  that  the  special  damage  which  the  de- 
fendants claim  will  so  result  is  alleged  in  their  grounds  of  appeal 
to  consist  in  the  fact,  as  claimed  by  defendants,  that  the  proposed 
new  road  did  or  will  practicall}^  ruin  the  lumber  yard  on  the  lands 
in  question,  by  excavating  through  it  and  rendering  it  too  small  for 
use  as  a  lumber  yard ;  that  in  building  such  new  road  the  land 
was  or  will  necessarily  be  excavated  to  a  depth  v-  several  feet, 
leaving  banks  on  each  side  of  the  road ;  that  thereby  great  loss  of 
custom  to  the  mill  on  such  lands  of  the  owner  will  result;  that 
the  building  of  such  road  did  or  will  destroy  the  water  power  on 
the  west  side  of  the  creek,  on  the  lands  of  such  owner,  by  causing 
deposits  of  sand  therein,  as  well  as  cause  loss  of  custom  to  the 
mill  on  the  east  side  of  the  creek,  by  high  embankments  on  such 
road ;  and  that  the  narrowing  of  the  stream  and  the  construction  of 
piers  and  abutments  to  the  bridge  by  the  county,  in  building  such 
new  road,  did  or  will  with  reasonable  certainty  cause  sand  to  col- 
lect around  the  wheel  of  the  mill,  on  -the  east  side  of  defendant's 
land  in  question,  and  did  or  will  with  reasonable  certainty  prac- 
tically destroy  the  mill,  for  any  useful  purpose.  Those  are  the 
allegations  for  the  defendants  here,  as  stated  in  those  grounds  of 
appeal,  and  that  is  the  issue  here  for  your  determination,  upon  that 
particular  point.  Now,  it  is  your  province  to  consider  the  evi- 
dence, which  may  have  been  ad,duced  in  support  of  these  allega- 
tions of  special  damage,  and  determine  whether  or  not  any  such 
special  damage  has  been  so  proven  by  evidence,  as  having  reason- 
ably, naturally,  and  proximately  resulted,  or  will  with  reasonable 
certainty  so  result  from  the  l:)uilding  of  such  new  road,  bridge, 
piers,  and  abutments,  through  the  lands  of  such  owner,  the  defend- 
ants here.  But  such  special  damage,  if  any,  must  be  diminished 
by  dcflucting  therefrom  any  special  l)encfit,  if  there  was  any  such, 
resulting  to  defendants  from  the  building  of  such  new  road,  and 
such  special  damage,  if  any,  must  also  be  diminished  by  deducting 
therefrom  the  value  of  the  old  road,  if  the  old  road  was  upon  the 
lands  of  the  defendants  here,  and  did  revert  to  the  defendants.^" 

0  DlHt.    of    Colnmbln    v.    Robinson,  i"  T'.oard     of    County     Oom'rs    for 

1^0  U.  S.  02,  21  S.  Ct.  28:j,  45  L.  VA.  I'ickcus  Coiinfy  v.  Freeman,  J>2  S.  E. 
440.  1041,  107  S.  C.  337. 
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§  4905.  Liability  for  unauthorized  deviation  from  course  pre- 
scribed by  court 

You  are  instructed  that,  in  opening  a  new  road,  the  person  en- 
gaged to  do  so,  no  less  than  a  road  overseer,  or  other 'person  in 
authority,  is  answerable  for  any  deviation  from  the  line  of  the 
road  returned  to  and  confirmed  by  said  court,  if  that  deviation  arises 
from  malice,  negligence  or  omission  to  exercise  his  best  skill  and 
judgment  in  the  performance  of  his  duty.  He  is  bound  to  follow 
the  courses  and  distances  contained  in  the  return  made  to  and  con- 
firmed by  the  court;  and,  in  the  absence  of  landmarks  set  up  by 
the  commissioners  appointed  to  lay  out  the  road,  it  is  the  duty  of  the 
person  opening  the  same  to  employ  a  competent  surveyor  to  ascer- 
tain the  route  according  to  the  courses  and  distances  as  shown 
by  such  return,  before  proceeding  to  open  the  road,  in  order  that 
he  may  discharge  his  duties  with  due  care  and  proper  regard  for 
the  rights  of  the  owner  of  the  fee.^^ 

You  are  instructed  that,  if  you  should  find  that  the  defendant  in 

opening  the  way  for  the  road   did   exceed  feet   in   width, 

and  that  he  did  so  carelessly  and  negligently,  without  the  exercise 
of  proper  precaution,  skill,  and  judgment,  such  as  we  have  indi- 
cated, he  would  be  liable  for  whatever  damages  the  plaintiff  has 
sustained  by  reason  of  any  cutting  of  timber,  etc.,  on  his  land,  in 
excess  of feet.^~ 

§  4906.     Same — Measure  of  damages 

The  measure  of  damages  for  such  injury,  if  you  find  it  was  com- 
mitted, would  be  the  difTerence  in  the  value  of  the  land,  in  excess 

of  the feet  required  for  the  road,  before  the  alleged  trespass 

and  the  value  thereof  after  the  alleged  cutting  and  removal  of  the 
timber.^^ 

B.    Vacation  or  Abandonment 

§  4907.     Authority  to  vacate  road — Necessity  of  petition 

You  are  instructed  that  the  county  commissioners  had  no  au- 
thority to  vacate  the  road  in  question,  unless  there  was  first  filed 
in  the  proper  office  the  petition  required  by  law,  properly  pub- 
lished or  posted,  and  any  order  they  might  make,  without  first 
filing  the  petition  and  the  publication  or  posting  of  the  required 
notice,  would  not  vacate  said  road.^* 

§  4908.     By  failing  to  open 

The  jury  are  instructed  that,  unless  they  believe  from  the  evi- 
dence that  the  road  in  question  was  open  to  the  public  for  travel 

11  Cowgill  V.  Hurley  (Del.)  86  A.  is  Cowgill  v.  Hurley  (Del.)  86  A. 
731,  4  Boyce,  151.                                           731.  4  Boyce,  151. 

12  Cowgill  V.  Hurley  (Del.)  86  A.  i*  O'Dea  v.  State,  16  Neb.  241,  20 
731,  4  Boyce,  151.                                          N.  W.  299. 
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the  entire  length  of  the  same  within  years  after  the  same 

was  laid  out  and  established,  then  said  road  is  vacated,  and  is  not 
a  public  highway,  and  cannot  be  opened  by  the  officers  of  said  town 
of  "after  the  expiration  of  said  years.^^ 

C.     Criminal  Liability  for  Obstruction 

§  4909.     Public  character  of  place  obstructed 
§  4909(1).    Delaware 

Gentlemen   of  the  jury,  the  defendant  is  charged  in  this  case 

with  obstructing  a  public  road  in  this,  county  leading  from  ■ 

to .    The  defendant  admits  that  he  did  obstruct  the  road  as 

alleged  in  the  indictment,  but  he  claims  that  it  was  not  a  public 
road  but  a  private  road  or  way,  and  that  he  had  the  right  to  put 
the  obstructions  on  the  road.  So  the  sole  question  for  you  to 
decide  is  was  the  road  a  public  or  private  one.  If  you  are  satisfied 
from  the  testimony  that  it  was  a  public  road  then  you  should  find 
a  verdict  of  guilty.  If  the  testimony  on  the  contrary  establishes 
the  fact  that  the  road  was  a  private  one,  then  you  should  find  a 
verdict  of  not  guilty. ^^ 
§  4909(2).     Nebraska 

The  jury  are  instructed  that,  if  you  shall  be  satisfied  beyond  a  rea- 
sonable doubt  that  the  portion  of  the  road  on  which  the  bridge  was 
placed  had  been  totally  abandoned  as  a  public  road  for  a  period  of 

years  next  prior  to  the  establishing  and  placing  thereon  of 

the  bridge  in  question,  then  it  ceased  to  be  a  public  road,  and  no 
conviction  can  be  had.^' 

§  4910.     Liability  for  acts  done  as  the  servant  of  another 

You  are  charged  that,  if  you  believe  from  the  evidence  in  this 
case  that,  at  the  time  the  defendant  is  charged  with  having  ob- 
structed the  road,  he  was  a  hired  hand  in  the  employ  of  his 
father,  A.,  and  by  virtue  of  said  employment  assisted  the  said 
A.  in  building  the  fence,  and  that  he  did  so  under  the  instructions 
of  his  father,  A.,  and  believed  that  his  father  had  a  right  to  build 
said  fence,  and  had  no  knowledge  of  any  criminal  intent  on  the 
part  of  his  father,  if  any,  to  unlawfully  and  willfully  obstruct  the 
public  road  by  building  said  fence,  you  will  find  the  defendant  not 
guilty."* 

§  4911.     Presumption  as  to  existence  of  highway 

You  are  instructed  that  if  the  prosecution  has,  by  such  proof 
as   is   mentioned    in   the  instruction,   raised   the   legal  pre- 

ir-  AVni^'i;  V.  Ponii  'I'l..,  01  111.  11,  :;t  i"  O'Dca  v.  Slate,  10  Neb.  241,  20 

Am.  ICf'i).  I'.m.  N.  W.  U'.il). 

10  Stair-    V.  Brown,    U7    A.    5'JO,    G  "Craighead    v.    State,    116    S.    Wj 

lioyce,  IT'J.  571),  55  Tox.  Cr.  II.  o39. 
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sumption  therein  mentioned,  then,  if  such  presumption  is  not  re- 
butted, a  highway  is  proved.  In  this  connection  you  are  instructed 
that,  if  the  jury  beheve  that  the  acts  and  proceedings  in  laying  out 
such  road,  introduced  in  evidence  to  you,  are  invalid  and  void,  then 
such  presumption  has  been  rebutted.^* 

You  are  instructed  that  if  you  believe,  from  the  evidence,  that 
a  public  road  was  laid  out  over  the  place  of  obstruction  in  ques- 
tion, that  it  was  used  and  traveled  by  the  public  as  such,  and  that  it 
was  recognized  and  kept  in  repair  as  such  by  the  public  author- 
ities, then  proof  of  these  facts  furnishes  a  legal  presumption,  liable 
to  be  rebutted,  that  such  road  is  a  public  highway.  In  this  con- 
nection you  are  instructed  that,  if  you  believe  that  the  acts  and 
proceedings  in  laying  out  such  road  introduced  in  evidence  are 
invalid,  then  such  presumption  has  been  rebutted.^® 

D.    Liability  for  Injuries  to  TraveIvErs  or  Vehicles  Caused 
EY  Defects  in  Streets 

1.     Liability  of  Town  or  County 

§  4912.     Duty  to  keep  road  in  reasonably  safe  condition 
§  4912(1).    Michigan 

You  are  instructed  that  if,  after  consideration  of  the  evidence, 
you  find  that  the  defendant  was  not  guilty  of  any  negligence  which 
was  the  proximate  cause  of  plaintiff's  injuries,  you  need  not  fur- 
ther consider  the  case;  that  is,  if  you  find  that  the  defendant  did 
perform  its  statutory  duty  to  make  and  keep  that  road  in  a  reason- 
ably fit  and  safe  condition  for  public  travel,  then  you  need  not  fur- 
ther consider  the  case,  for  if  you  find  that  the  defendant  did  make 
and  keep  the  road  in  a  reasonably  safe  and  fit  condition  for  public 
travel,  it  was  not  negligent,  and  if  it  was  not  negligent  the  plaintiff 
cannot  recover.'*^ 

You  are  instructed  that  if,  on  the  other  hand,  you  find  that  the 
defendant  was  guilty  of  negligence — that  is,  it  did  not  make  and 
keep,  the  road  in  a  reasonably  safe  condition  for  public  travel — 
and  that  such  negligence  was  the  proximate  cause  of  the  injury, 
the  plaintiff  can  recover  providing  he  himself  or  his  son  were  not 
guilty  of  any  negligence  which  contributed  in  any  degree  to  the 
injury ;  and  that  will  bring  you  to  the  consideration  of  the  sec- 
ond element  of  the  plaintift''s  case,  namely,  was  the  plaintiff  him- 
self or  by  his  son  guilty  of  any  negligence  which  contributed  to 
his  injuries?  Such  negligence  we  call  contributory  negligence.'^'' 

19  Daniels  v.  People,  21  111.  439.  22  Vinton  v.  Plainfield  Tp.,  175  N. 

20  Daniels  v.  People,  21  111.  439.  W.  403,  208  Mich.  179. 

21  Vinton  v.  PlalnsHeld  Tp.,  175  N. 
W.  403,  20s  Mich.  179. 
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§  4912(2).    Wisconsin 

The  jury  are  instructed  that  by  a  defect  in  the  highway  is  meant 
any  condition  that  renders  the  highway  not  reasonabh^  safe  for 
travelers  who  exercise  ordinary  care  in  traveling  upon  it.^^ 

§  4913.     Duty  to  guard  against  washouts 

The  jury  are  instructed  that  the  county  officers  are  not  required 
under  the  law  to  anticipate  unforeseen  or  unusual  occurrences,  such 
as  an  unusual  flood  or  freshet,  and  such  occurrences  in  the  law  are 
considered  to  be  the  acts  of  God,  which  county  officers  are  not 
required  to  guard  against.  So  the  first  thing  for  you  to  determine 
in  this  case  is  whether  or  not  this  washout  that  occurred  in  the 
street  was  one  which  ordinary  prudence  would  have  anticipated 
and  guarded  against.  If  ordinary  human  prudence  and  caution 
would  not  have  anticipated  and  guarded  against  it,  then  it  was  not 
negligence  on  the  part  of  the  county  that  the  washout  really  oc- 
curred. Under  these  circumstances,  it  would  be  considered  an  act 
of  God,  so  that  for  the  washout  itself  the  county  would  not  be 
responsible.  If,  however,  it  was  such  an  occurrence  that  human 
prudence  would  ordinarily  foresee  and  ordinarily  in  the  exercise 
of  reasonable  care  would  anticipate  and  guard  against,  then  it 
would  not  come  under  the  class  of  occurrences  known  as  the  act 
of  God,  and  it  would  be  negligence  on  the  part  of  the  county  not 
to  have  guarded  against  it  or  prevented  it.~* 

§  4914.     Duty  to  erect  barriers 
§  4914(1).    Massachusetts 

The  jury  are  instructed  that  the  way  in  question  was  on  the 
evidence  a  highway  which  the  defendant  was  bound  to  keep  in 
repair,  and  defendant  was  liable  to  the  plaintiff  if  he  was  injured 
by  a  defect  in  it  while  he  was  traveling  over  it  and  using  due  care. 
The  defendant  had  a  right  to  repair  the  road,  and  to  put  the  mound 
of  earth  where  it  was  for  that  purpose,  but  would  be  bound  to 
fence  or  guard  it  in  some  manner  so  as  to  prevent  travelers  from 
injury  by  means  of  it.  The  defendant  could  protect  travelers  from 
injury  and  the  town  from  liability  in  either  of  two  ways:  First, 
t>y  placing  and  keeping  a  sufficient  guard  or  barrier  at  the  place 
where  the  mound  was,  so  as  to  keep  travelers  away  from  it;  sec- 
ond, by  placing  and  keeping  a  suitable  and  sufficient  fence  or  bar- 
rier across  the  highway  at  the  end  of  the  part  that  was  being  con- 
structed, so  as  to  notify  travelers  that  the  way  was  not  for  use 
and  to  prevent  the  using  of  it.  If  the  defendant  placed  a  proper 
.ind  sufficient  fence  or  barrier  across  the  way  at  the  east  end.  the 

28  Kortoiidifk    v.    Town    of    W:itor-  2*  No(>l  v.  King  County,  102  P.  396, 

ford,  125  N.  W.  O'l.'j,  112  Wis.  ill',.  G.'i  Wash.  100. 


5183  STREETS  AND   HIGHWAYS  §  4914(2) 

direction  from  which  the  plaintiff  came,  sufficient  and  suitable  to 
notify  a  person  of  ordinary  prudence  that  the  way  was  not  for 
use,  and  such  fence  or  barrier  was  there  in  place  at  the  close  of 
the  day  of  the  accident,  the  defendant  would  not  be  liable.  It  is 
for  the  jury  to  say  whether  the  fence  which  was  placed  across  the 
way  at  the  east  end  was  suitable  and  sufficient.  If  the  town  at- 
tempted to  close  the  whole  road  by  barriers,  and  knew  or  had  rea- 
son to  know  that  those  barriers  had  been  constantly  and  repeated- 
ly taken  down,  or  left  down,  that  knowledge  is  to  be  considered 
by  the  jury  in  determining  whether  the  defendant's  precautions 
were  such  as  were  reasonable.^^ 

§  4914(2).     Michigan 

The  jury  are  instructed  that  by  statute  law  in  this  state  the  duty 
is  imposed  upon  townships  to  keep  their  highways  in  repair,  and 
if  you  find  that  the  road  in  question  when  the  injury  to  the  plain- 
tiff occurred  was  so  narrow  as  to  require  barriers  or  railings  to 
make  it  reasonably  safe  and  fit  for  public  travel,  and  that  the  de- 
fendant failed  or  neglected  to  cause  such  barriers  or  railing  to  be 
constructed  and  maintained  at  the  place  in  question,  and  that 
plaintiff',  without  fault  on  his  part,  suffered  injury  on  account  of 
such  neglect  or  failure,  then  defendant,  if  it  had  proper  notice  of 
such  defect,  would  be  liable  to  plaintiff  in  damages,  provided  such 
neglect  or  failure  of  the  defendant  was  the  proximate  cause  of  the 
plaintiff's  injury. ""^ 

The  jury  are  instructed  that  the  evidence  shows  that  this  ac- 
cident occurred  while  the  son  of  the  plaintiff  was  driving  down 
a  hill  where  it  is  claimed  the  traveled  way  was  narrow  and  where 
the  road  made  a  bend  around  a  hill,  and  plaintiff  claims  that,  owing 
to  the  narrowness  of  the  road  at  that  point  and  the  way  the  road 
was  constructed,  it  was  the  duty  of  the  defendant  to  have  erected 
some  barrier  to  prevent  a  team  from  going  over  the  bank,  and  that 
it  was  negligence  on  the  part  of  the  defendant  township  in  not 
erecting  such  barrier,  and  that  this  condition  had  existed  so  long 
that  the  township  officers  either  had  actual  or  constructive  notice 
of  this  unsafe  condition  of  the  highway  at  this  point. 

1  charge  you,  if  you  find  by  a  preponderance  of  the  evidence  in 
this  case  that  this  roadway  down  this  hill  at  and  near  the  place 
where  the  accident  occurred  was  so  narrow  that  it  required  bar- 
riers to  make  it  reasonably  safe,  then  it  became  the  duty  of  the  town- 
ship to  erect  such  barriers  on  the  east  side  of  the  highway  at  the  place 
in  question,  and,  failing  to  do  this,  it  would  be  negligence  on  the  part 
of  the  township;   and,  if  as  a  result  of  this  negligence,  after  the  town- 

2  B  Howard  v.  Inhabitants  of  Men-  2  6  Lubbers  v.  Manlius  Tp.,  137  N. 
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ship  had  actual  or  constructive  notice  of  the  fact  that  this  place  was  in 
an  unsafe  condition  for  public  travel,  plaintiff's  team  and  sleigh  and 
contents  went  over  the  bank  and  plaintiff  sustained  loss  therefrom,  and 
there  was  no  fault  or  negligence  on  his  part,  contributory  to  the  injury, 
then  the  defendant  township  would  be  liable  for  damage  in  this  case.^' 

You  are  instructed  that  it  appears  that  the  approach  to  this 
bridge  was  a  graded  or  raised  way.  It  is  the  law  that  where  a 
roadway  is  built  at  such  a  height  between  hills,  and  so  narrow  as 
to  require  barriers  or  railings  to  make  it  reasonably  safe  and  fit 
for  public  travel,  it  becomes  the  duty  of  the  proper  township  to 
erect  such  barriers,  and,  failing  to  do  so,  it  is  held  liable  for  in- 
juries which  result  from  such  neglect  of  duty.^* 

You  are  instructed  that  the  duty  of  the  township  to  erect  rail- 
ings, or  barriers,  along  a  highway  which  passes  over  an  embank- 
ment, depends  upon  the  width  of  the  traveled  way  somewhat,  and 
upon  the  facts  and  circumstances  attending  the  case  generally. 
And  it  becomes  a  question  of  fact  for  the  jury  to  say  whether  or 
not  the  barriers  should  be  erected  at  the  place  in  question.  The 
law  which  requires  them  to  keep  the  highway  reasonably  safe  and 
fit  for  public  travel,  requires  that  where,  under  the  facts  and  cir- 
cumstances of  the  case,  on  a  portion  of  a  road  crossing  a  ravine  or 
depression,  and  being  therefore  at  an  elevation,  it  is  necessary  to  put 
railings  or  barriers,  so  that  it  would  be  safe  and  fit  for  travel,  then  the 
township  should  do  so,  and  it  is  a  proper  question  of  fact  in  this  case 
for  you  to  determine  whether  or  not  barriers  were  necessary  in  that 
place  and  in  that  connection.  If  they  were  necessary,  but  were 
not  put  there,  and  the  injury  occurred  by  the  plaintiff,  who  was 
riding  with  her  mother,  going  over  this  embankment,  through  no 
fault  of  theirs,  then  the  township  would  be  liable  by  its  failure  to 
erect  those  barriers  which  were  necessary  to  keep  the  highway 
in  a  condition  reasonably  safe  and  fit  for  travel.-^ 

The  jury  are  instructed  that  you  will  first  consider  and  deter- 
mine the  question  whether  this  portion  of  the  highway  where  the 
accident  occurred  was  in  a  condition  reasonably  safe  and  fit  for 
travel,  and  in  this  case  that  question  will  depend  upon  your  solu- 
tion of  another  question,  viz.,  whether  or  not  suitable  railings  or 
barriers  along  the  sides  and  top  of  the  embankment  in  question 
were  necessary  to  render  the  highway  reasonably  safe  and  fit  for 
travel.^" 

27  Lul.lK  Ts   V.  Munllus  Tp.,  l^u   N.  20  Spock  v.   Bruce  Tp.,  132  N.  W. 
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§  4915.     Duty  with  respect  to  road  undergoing  repairs  or  improve- 
ment 

§  4915(1).    Michigan 

You  are  instructed  that  it  is  claimed  that  this  place  was  not  as 
safe  as  other  portions  of  the  road,  although  it  was  open  to  travel ; 
repairs  were  being  made  there,  or  had  been  a  short  time  before.  You 
are  instructed  that  the  fact  that  repairs  were  in  progress  there  would 
not  relieve  the  township  of  liability,  if  the  township  left  the  road  open 
for  travel  and  invited  the  public  to  use  it,  because  it  is  the  law  that 
when  it  becomes  necessary  to  repair  a  portion  of  the  road,  and  when 
repairs  which  are  necessary  to  be  made  make  the  road  unsafe  and  unfit 
for  travel,  then  it  is  the  duty  of  the  township  authorities  to  close  the 
road  tem-porarily  and  while  it  is  in  an  unsafe  condition  by  reason  of 
the  repairs  being  made.^^ 

§  4915(2).    New  York 

The  jury  are  instructed  that,  if  the  contract  for  the  improvement  of 
the  road,  including  the  approach  where  the  accident  occurred,  had  not 
been  fully  completed  and  the  road  accepted  by  the  proper  state  author- 
ities, having  the  power  to  accept,  prior  to  such  accident,  then  the  de- 
fendant, the  town  of  ,  is  not  liable  for  the  accident  alleged  to 

have  occurred.* 

§  4916.     Contributory  negligence  of  traveler 
§  4916(1).    Kansas 

The  jury  are  instructed  that  one  in  charge  of  an  automobile, 
driving  upon  a  dark  night  over  a  straight  stretch  of  strange  coun- 
try road  at  such  speed  that  he  is  unable  to  stop  within  such  dis- 
tance as  he  may  clearly  see,  under  any  circumstances  and  con- 
ditions, an  obstacle  in  the  highway,  is  negligent,  and,  if  such  ex- 
cessive speed  contributed  to  his  running  into,  or  being  injured 
by,  such  obstacle,  there  can  be  no  recovery  for  such  injury,^' 

§  4916(2).     JVHchigan       • 

You  are  instructed  that  the  law  requires  that  a  party  claiming 
to  be  injured  by  the  negligence  of  another  must  show  that  he 
himself  was  free  from  negligence  that  contributed  to  the  accident. 
It  must  appear  that  he  used  ordinary  care  for  his  own  safety.  In 
this  case  if  the  young  man  who  was  driving  the  team  was  negli- 
gent, his  negligence  would  be  imputed  to  his  father,  the  plaintiff. 
So,  in  determining  whether  the  plaintiff  was  negligent,  you  will 
also  consider  if  the  son  were  negligent.     Both  knew  of  the  condi- 

31  Speck  V.  Bruce  Tp.,  132  N.  W.  structiou  is  based  upon  a  statute  re- 
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tion  of  that  road,  and  the  law  would  require  of  them  that  they  use 
care  commensurate  with  the  dangers  known  to  them.  The  ques- 
tion is,  did  the  plaintiff  or  his  son,  knowing  the  condition  of  the 
road,  use  such  care  as  men  of  ordinary  prudence  would  have  used 
under  the  same  or  like  circumstances.^^ 

You  are  instructed  that  the  defendant-also  claims  that  an  ordi- 
narily prudent  man  would  have  used  breeching  on  his  horses  in 
driving  down  such  a  hill  as  this  was  with  such  a  load.  The  fact 
that  there  was  no  breeching  on  the  harness  would  not  be  material 
unless  you  find  that  the  lack  of  breeching  was  one  of  the  contribu- 
tory causes  to  the  injury.  The  question  is  not  whether  breeching 
were  necessary,  or  whether  you  think  it  would  have  been  safer. 
Whether  you  yourselves  think  it  would  be  safer  to  have  used 
breeching  might  be  a  matter  of  opinion  or  matter  of  judgment. 
A  man  would  not  be  negligent  if  he  used  his  best  judgment,  even 
though  his  judgment  was  wrong.  The  question  is  in  relation  to 
this  claim  of  negligence  as  I  have  explained  in  regard  to  the  other, 
did  he  use  such  care  as  an  ordinarily  prudent  man  wotild  have  used 
under  the  same  circumstances?  Considering  all  the  facts  and  cir- 
cumstances, the  question  is,  did  the  plaintiff  use  ordinary  care  for 
his  own  safety?  If  he  used  ordinary  care,  he  would  not  be  guilty 
of  negligence.  If  he  did  not  use  ordinary  care  commensurate  with 
the  dangers  as  he  understood  them,  he  would  be  guilty  of  con- 
tributory negligence ;  and  when  I  speak  of  the  plaintiff'  I  am  re- 
ferring also  to  the  son,  who  was  driving  the  horses,  and  whose  neg- 
ligence, as  I  told  3'ou,  if  he  were  guilty  of  any  negligence  would 
be  imputed  to  the  father.^* 

You  are  instructed  that  this  road  was  being  used  at  that  time 
according  to  the  undisputed  testimony,  and  you  are  instructed 
that,  although ,  who  was  driving  the  rig,  knew  that  the  ap- 
proach was  narrow  and  somewhat  dangerous,  yet,  if  it  was  open 
to  the  public  and  in  use,  and  he  knew  those  facts,  he  would  not  be 
guilty  of  negligence  simply  by  going  upon  that  portion  of  the 
road  and  trying  to  use  it.^'' 

You  are  instructed  that  it  would  not  be  negligence  for  her  to 
try  to  pass  over  this,  because  it  was  somewhat  narrow,  and  not  as 
safe  as  other  portions  of  the  road,  even  though  that  fact  was  well 
known  to  her.  For  it  was  a  public  highway,  open  to  the  public, 
and  in  use  by  others,  and  if  under  those  circumstances,  as  they 
appeared  to  her  at  the  time,  it  was  feasible  for  her,  exercising  due 
care,  to  cross  as  others  had,  she  would  not  be  guilty  of  negligence 

88  Vinton   V.   T'lainflold  Tp.,  175  N.  ^r,  Spock  v.   Rruco  Tp.,   132  N.  W. 
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simply  by  attempting"  to  cross.  But,  in  that  connection,  under 
those  circumstances,  and  with  such  knowledge  of  the  conditions, 
the  law  would  make  it  incumbent  upon  her  to  use  care  and  cau- 
tion and  prudence,  according  to  the  circumstances  as  known  by 
her,  and  as  they  presented  themselves  at  the  time.  In  the  first 
place  you  will  remember  that  if  you  find  that  the  road  in  question 
was  reasonably  safe  for  travel,  and  could  have  been  passed  over 
in  safety  by  a  person  using  ordinary  care,  then  the  township  would 
not  be  liable — would  not  be  guilty  of  negligence,  and  your  ver- 
dict should  be  for  the  defendant.  But  it  is  a  question  of  fact  for 
you  to  determine  whether  or  not  that  was  the  case.^® 

§  4916(3).    Wisconsin 

The  jury  are  instructed  that  if  the  plaintifif,  at  the  time  he  was 
injured,  failed,  even  in  a  slight  degree,  to  exercise  ordinary  care  in 
driving  over  the  rock  which  has  been  testified  to  in  this  case,  he 
cannot  recover.  The  meaning  of  this  instruction  is,  in  fact,  that 
he  must  use  ordinary  care,  and  must  not,  to  any  extent,  have  failed 
to  come  up  to  what  is  ordinary  care.  Since  it  is  asked,  I  will  say 
to  you  that  what  is  known  as  slight  negligence  in  the  law  will  not 
defeat  a  recovery.  Slight  negligence  means  a  want  of  that  care 
which  very  prudent  men  exercise.  That  is  what  the  law  terms 
slight  negligence.  Every  one  traveling  over  a  highway  is  required 
to  use  ordinary  care,  and  must  come  up  to  the  standard  of  ordi- 
nary care,  and  that  is  the  care  that  the  great  mass  of  people  use 
in  traveling  over  the  highways  of  the  country.  That  much  care 
must,  in  all  cases,  be  used.^' 

The  jury  are  instructed  that  the  plaintifif  was  bound  to  use  or- 
dinary care;  that  is,  such  care  as  the  great  mass  of  ordinarily  pru- 
dent persons  of  his  age  would  have  exercised  in  riding  along  the 
highway  under  the  like  circumstances ;  more  than  this  degree  of 
care  he  was  not  bound  to  use.  A  traveler  upon  a  highway  is  not 
bound  to  use  the  high  degree  of  care  that  extremely  cautious  men 
use,  who  constantly  fix  their  eyes  ahead  of  them.  Unless  the  trav- 
eler knows  of  a  defect  in  the  traveled  track,  he  has  the  right  to 
presume  that  it  is  reasonably  safe ;  and,  if  the  highway  be  along 
a  level  tract  of  country,  he  has  the  right  to  ride  or  drive  at  a  pace 
such  as  the  mass  of  ordinarily  prudent  persons  would  adopt  as  a 
safe  pace,  at  the  same  place,  or  under  like  circumstances.  If  a 
traveler  knows  of  a  defect  in  the  highway  over  which  he  is  trav- 
eling, he  is  bound  to  use  the  same  care  in  traveling  over  it  that 

36  Speck  V.   Bruce  Tp.,  132  N.  W,  37Doanv.  Town  of  Willow  Springs, 
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the  ordinarily  prudent  man,  having  the  like  knowledge,  would  do 
in  traveling  upon  it.^** 

§  4917.     Effect  of  knowledge  of  traveler  of  defects  in  highway 

See,  also,  ante,  §  4916(3). 

The  jury  are  instructed  that  it  appears  from  the  evidence  in  this 
case  on  the  part  of  the  plaintiff  that  his  son  had  frequently  traveled 
over  the  highway  in  question,  and  was  familiar  with  the  general 
condition  of  the  highway  on  this  hill.  Now,  I  charge  you  that 
that  fact  does  not  necessarily  forbid  or  preclude  a  recovery  on  the 
part  of  the  plaintiff;  but  it  did  impose  upon  his  son  the  obligation  to 
use  what  knowledge  he  had  and  to  act  upon  that  knowledge  in 
passing  over  this  highway,  and  it  placed  upon  him  the  duty  to 
exercise  that  degree  of  care  and  prudence  in  view  of  the  condition 
of  the  highway  that  an  ordinaril)^  careful  and  prudent  man  would 
have  exercised  in  viev/  of  all  the  circumstances  which  surrounded 
the  plaintiff's  son  at  the  time  of  the  alleged  accident.^^ 

§  4918.  Negligence  of  third  person  concurring  with  negligence 
of  defendant  to  cause  injury 
The  jury  are  instructed  that  if  the  county  was  not  negligent, 
the  county  would  not  be  responsible  at  all,  or  if  the  county  was 
negligent,  and  notwithstanding  that  fact  the  accident  happened 
entirely  by  the  negligence^  of  the  driver,  the  county  .would  not  be 
responsible.  If  the  county  was  negligent  and  the  negligence  of  the 
county,  in  connection  with  the  negligence  of  the  driver,  if  the  driver 
was  negligent,  combined  as  the  proximate  cause  of  the  injury  of  plain- 
tiff, if  she  was  injured,  why,  plaintiff  could  recover.*® 

§  4919.     Burden  of  proof  as  to  contributory  negligence 

The  sixth  question  is  "Was  the  plaintiff  guilty  of  any  want  of 
ordinary  care  which  contributed  to  produce  the  injury  received?" 
On  that  question  the  defendant  has  the  burden  of  proof.  In  your 
answer  to  that  question  you  must  find,  in  order  to  answer  it  by 
"Yes,"  that  the  plaintiff"  was  so  guilty  by  a  fair  preponderance  of  the 
evidence.  The  question  involves  whether  the  plaintiff',  or  anybody  act- 
ing for  her,  was  guilty  of  any  act  of  negligence  or  any  failure  to  act 
which  contributed  to  the  injury  received.  The  defendant  claims  in 
this  case  that  the  buggy  was  overloaded  ;  that  there  were  seven  persons 
and  a  keg  of  beer  in  it,  etc.,  and  that  it  was  so  overloaded  that  it  was 
dangerous  i)cr  se,  or  that  any  injury  was  likely  to  result  with  the  buggy 
so  overloadcfl.    It  is  also  claimed  by  the  defendant  that  the  driver,  the 

ssWnll   V.   Town    of   Ili^hlnnd,   30  4"  Latjinor  v.  Andorson  County,  78 
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an  Ijihl)orH   v.   IMjiiillns   Tp.,   l.'J7   N. 
W.  h()\,  172  .Mi'h.  ;i87. 
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son  of  the  plaintiff,  who  was  driving,  the  defendant  claims,  was 
negligent  in  driving.  You  have  heard  the  evidence,  on  that  sub- 
ject, and  it  will  be  for  you  to  determine  whether,  under  all  the  cir- 
cumstances of  the  case  which  have  developed,  the  driver  was  neg- 
ligent and  contributed  to  the  injury  which  the  plaintiff  received. 
If  the  driver  was^not  guilty  of  any  negligence  and  did  not  have  anything 
to  do  with  the  injury  plaintiff  received,  then  it  was  not  contributory 
negligence.  You  must  find  him  guilty  of  contributory  negligence 
which  contributed  to  the  injury  she  received,  before  you  can  answer 
that  question  by  "Yes."  " 

§  4920.     Sufficiency  of  evidence  as  to  cause  of  injury 

You  are  instructed  that  it  is  a  question  of  fact  for  you  to  deter- 
mine whether  the  narrowness  of  the  road,  the  want  of  railings  or 
barriers,  the  plank  or  material  on  the  approach,  the  depression  at 
the  bridge,  or  all  of  these  defects  combined,  was  the  cause  of  this 
injury.'*^ 

2,     Liability  of  Private  Persons  or  Corporations 
See,  also,  aute,  §§  3970-3972. 

§  4921.  Injuries  resulting  from  collision  with  electric  light  and 
power  pole — Proximate  cause 

I  instruct  you  that,  if  you  believe  from  the  evidence  in  this  case 
that  the  defendant  could  not  reasonably  have  anticipated  that  a  ve- 
hicle would  leave  the  traveled  portion  of  the  highway  and  come  in 
contact  with  its  power  pole,  and  by  reason  thereof  cause  the  said 
pole  to  break  and  fall,  it  was  not  called  upon,  as  a  matter  of  law, 
to  take  such  precautions  as  would  prevent  injuries  which  might 
result  from  such  contact,  and  that  any  accident  or  injury  caused 
thereby  cannot  be  said  to  have  been  caused  proximately  by  the  neg- 
ligence of  the  defendant.*^ 

If  you  believe  from  the  evidence  that  the  particular  pole  in 
question  here  was  in  such  condition  as  to  withstand  any  ordinary 
strain  put  upon  it  by  the  elements  and  weather  conditions,  and 
such  strains  as  might  be  occasioned  by  the  ordinary  use  of  the 
highway  by  travelers,  and  was  in  such  position  as  to  be  safe  from 
the  ordinary  danger  of  collision  from  vehicles  traveling  on  the  high- 
way, and  that  the  breaking  of  said  pole  was  caused  by  any  unusual 
circumstance  over  which  the  defendant  had  no  control,  and  which  it 
was  not  called  upon  to  reasonably  anticipate,  then  I  instruct  3^ou 
that  the  defendant  was  not  liable  because  of  such  breaking  and 
consequent  falling  of  the  power  wire  which  caused  the  power  wire 

41  Vollmer  v.  Town  of  Fairbanks,  114,  166  Mich.  5.50,  35  L.  R.  A.  (N.  S.) 
132  N.  W.  542.  140  Wis.  630.  203. 

42  Speck  V.  Bruce  Tp.,  132  N.  W.  ^s  Stewart  v.  San  Joaquin  Lisrht  & 

Power  Co.   (Cal.  App.)  186  P.  160. 
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to  come  in  contact  with  and  cause  the  death  of ,  and  your 

verdict  should  be  for  the  defendant.** 

§  4922.     Injuries  caused  by  falling  of  decayed  telegraph  pole 

The  court  instructs  the  jury,  as  to  the  defendant,  that  if  they 
shall  believe  from  the  evidence  that,  at  and  prior  Jo  the  happening 
of  plaintiff's  injury,  the  pole  by  which  he  was  injured  was  being 
used  by  the  said  defendant  as  a  guy  pole,  and  was  attached  by  a 

guy  wire  to  the  pole  on  the  corner  of  —  and  streets, 

to  which  said  pole  the  wires  of  the  said  defendant  were  then  at- 
tached, and  if  they  shall  further  believe  from  the  evidence  that  the 
said  guy  pole  was,  at  the  time  of  plaintiff's  injury,  in  a  decayed, 
rotten,  and  dangerous  condition,  and  that  its  decayed,  rotten,  and 
dangerous  condition  was  known  to  the  said  defendant  or  its  agents 
charged  by  it  with  the  care  and  inspection  of  its  poles,  or  could 
have  been  known  to  them,  or  to  any  of  them,  or  to  the  said  de- 
fendant, by  the  exercise  of  ordinary  care,  and  if  the  jury  shall 
further  believe  from  the  evidence  that  the  said  guy  pole,  by  reason 
and  because  of  its  unsound,  rotten,  and  decayed  condition,  if  it  was 
so  unsound,  rotten,  and  decayed,  fell  upon  plaintiff  on  the  occasion 
in  the  evidence  referred  to,  and  that  plaintiff  was  thereby  injured, 
then  the  law  is  for  the  plaintiff;  and  the  jury  should  so  find,  unless 
the  jury  find  as  set  out  in  No.  .*^ 

§  4923.     Care  required  to  avoid  holes  in  street 
§  4923(1).     Arkansas 

The  court  instructs  the  jury  that  if  you  find  that  the  plaintiff, 
without  any  carelessness  on  his  part,  while  walking  on  a  public 
highway,  stepped  into  a  hole  filled  with  hot  water  and  was  injured ; 
that  such  hole  was  made  and  filled  with  hot  water  by  steam  es- 
caping from  a  leak  or  defective  place  in  defendant's  pipe  under 
said  highway,  and  that  defendant  failed  to  use  ordinary  prudence 
to  keep  said  pipe  sound  and  free  from  leaks  or  other  defects,  you 
should  find  for  the  plaintiff.*^ 

§  4923(2).    Maryland 

The  court  instructs  the  jury  that,  if  they  find  that  the  plaintifif 

is  a  blind  man  years  old,  a  broom  sewer  by  trade,  and 

accustomed  to  going  about  the  streets  alone,  well  acquainted  with 

the  west  side  of  street  between  and  streets, 

the  particular  locality  mentioned  in  evidence  in  this  case,  and  was 

**  Stownrt  V.  San  Joaquin  Uglit  &  *°  Mullott    v.    Clarendon    Electric 

Power  Co.  (Cal.  Ai»p.)  ISO  T.  100.  LIkIiI   ^t  Ice  Co.,  174  S.  W.  500,  117 

•'•  Atncriciui  I>ist.  'I'dcmnpli  Co.  v.      Ark.  055. 
Oldham,  140  S.  W.  701,  1-lS  Ky.  320, 
Ann.  Cas.  1013E,  370. 
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lawfully  passing  along  the  footway  or  pavement  on  the  west  side 

of  street  between  ■ and  streets,  in  the  city 

of ,  and  was  using  ordinary  care,  such  as  a  reasonably  prudent 

man,  in  his  condition  as  to  sight,  would  be  expected  to  exercise, 
and  fell  into  a  hole  dug  in  the  said  footway  or  pavement  on  said 
street  by  the  defendant,  its  servants,  or  agents,  for  the  purpose  of 
planting  therein  a  telephone  pole,  and  the  said  hole  was  open  and 
unprotected,  and  the  said  plaintiff  suft"ered  injury  therefrom,  then 
their  verdict  should  be  for  the  plaintiff.^' 

§  4924.     Duty  of  street  railroad  with  respect  to  bridge  across  street 

The  jury  are  instructed  that,  if  vou  believe  from  the  evidence  that 

the  bridge  in  question  over  the  culvert  on  street,  in  the 

city  of ,  was  an  approach  to  and  a  necessary  part  of  the  cross- 
ing of  defendant's  road  over  said  street,  and  if  you  further 

believe  from  the  evidence  that  the  defendant  permitted  said  bridge 
to  become  and  remain  out  of  repair  to  such  an  extent  that  it  was 
not  reasonably  safe  for  use  b}^  the  public  to  travel  over,  and  that 
plaintiff's  injuries,  if  any  he  received,  were  proximately  caused  by 
said  bridge  being  out  of  repair,  and  if  you  find  from  the  evidence 
that  the  same  was  out  of  repair,  and  not  in  a  reasonably  safe  con- 
dition for  use  by  the  public,  then  you  will  find  for  the  plaintiff.^* 

§  4925.     Excavation  in  streets  by  public  service  companies  pur- 
suant to  proper  authority 
You  are  instructed  that,  under  the  law,  the  defendant  had  a 

right  to  place  its  poles  on  the  streets  of  the  city  of  .  and 

make  all  reasonable  excavations  therefor  under  the  direction  of 
proper  officers  of  said  city.  And  if  you  believe  and  find  from  the 
testimony  that  the  excavation,  which  is  alleged  to  have  been  the 
proximate  cause  of  the  injury  complained  of,  was  made  at  the  place 
designated  by  the  proper  officers  of  said  city,  then  such  excavation 
was  a  lawful  act  on  the  part  of  the  defendant,  and  the  only  duty  in- 
cumbent on  the  defendant  in  making  such  excavation  was  to  use 
ordinary  care  to  prevent  any  injury  liable  to  result  therefrom. 
And  you  are  further  instructed  that  the  ordinary  care  which  the 
law  enjoins  upon  every  person  in  the  discharge  of  a  lawful  act  is 
that  degree  of  care  which  an  ordinarily  prudent  person  would  ex- 
ercise under  a  like  situation  and  circumstances,  and  if  you  believe 
from  the  testimony  that  the  defendant,  in  excavating  and  covering 
the  hole  alleged  to  have  caused  the  injury  complained  of,  used  or- 

47  Chesapeake    &     Potomac    Tele-  4  8  Denison  &  P.  S.  Ry.  Co.  v.  Fos- 

pbone  Co.  of  Baltimore  City  v.  Lysli-  ter,  68  S.  W.  299,  28  Tex.  Civ.  App. 

er,  68  A.  619,  107  Md.  237,  126  Am.  57S. 
St.  Rep.  389. 
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dinary  care  as  defined  in  this  instruction,  then  your  verdict  must  be 
for  the  defendant.'*^ 

§  4926.     Obstructions — Liability  of  sidewalk  contractor 

You  are  instructed  that,  if  you  find,  from  the  evidence,  that,  at  the 
time  of  the  injury  complained  of,  defendant  had  no  control  over  the 
dirt  complained  of,  but  that  it  belonged  to  and  was  in  charge  of 
^nd  under  the  control  of  the  church  mentioned,  then  you  should 
find  for  the  defendant.  If,  however,  you  find  the  dirt  in  question 
was  in  control  of  the  defendant  at  the  time  of  the  injury,  and  the 
piling  of  the  dirt  at  the  point  testified  to  caused  the  injury  to  the 
plaintiff,  then  you  may  find  for  the  plaintiff,  provided  you  believe 
that  at  the  time  of  the  injury  he  was  exercising  ordinary  care  for 
his  own  protection.^" 

§  4927.     Same — Liability    of   street    car   company   for   permitting 
snow  to  accumulate 

The  jury  is  instructed  that  the  defendant  railway  company  was 
entitled,  under  its  charter  and  the  orders  made  by  the  board  of 

supervisors  of  county,   to   the   use   of   the   bed   of  

street  for  the  purposes  of  a  street  railway;  and,  if  its  tracks  were 
covered  with  snow,  it  had  the  right  to  remove  it  therefrom,  pro- 
vided that  in  doing  so  it  exercised  ordinary  care  and  prudence, 
and  where  the  snow  might  reasonably  have  been  deposited  so  as 
not  to  obstruct  the  way  of  pedestrians  passing  from  one  side  of  the 
street  to  the  other  at  street  crossings,  the  depositing  of  snow  at 
such  point  so  as  to  create  an  obstruction  is  a  negligent  act.^^ 

§  4928.     Lumber  piles 

The  court  instructs  the  jury  that  if  the  servants  of  defendant 
piled,  or  caused  to  be  piled,  the  lumber  mentioned  in  evidence,  near 
the  sidewalk,  at  the  place  in  question,  and  that  said  defendant, 
his  a.^ent,  servant,  or  employe,  piled,  or  caused  to  be  piled,  said  lum- 
ber in  such  manner  that  it  was  uneven  and  topheavy,  and  in  dan- 
ger of  falling  and  injuring  children  on  or  using  the  sidewalk,  and  if 
you  further  find  and  believe  from  the  evidence  that  it  was  negli- 
gent to  pile  said  lumber  in  said  manner,  if  you  find  it  was  so  piled, 
and  that  as  a  (hrect  result  of  said  negligence,  if  any,  said  lumber 
fell  uj)on  and  injured  the  plaintiff,  then  your  verdict  should  be  in 
favor  of  the  plaintiff.  Negligent  and  negligence,  as  used  in  these 
instructions,    means   the   aljsence   of   ordinary   care,   and   ordinary 

*o  Helena  C.uh  Co.  v.  IU);,'ers,  ]:!.')  S.  ni  Nowiiort    News    &    O.    P.    Ry.    & 

W.  00 «,  1)8  Ark.  41."..  Electric  (V).  v.  Bradford,  40  IS.  E.  900, 

r-n  I'  viiriH  V.  Ellel.soii,  100  8.  W.  759,  300  Va.  li.'Jl. 
82  Ark.  511. 
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care  means  such  care  as  a  reasonably  prudent  person  ordinarily  ex- 
ercises under  the  same  or  similar  circumstances.''^ 

§  4929.     Duty  to  place  barriers  or  lights  around  excavation,  hole, 

or  obstruction 
§  4929(1).     Arkansas 

The  court  instructs  the  jury  thr,t,  if  the  hole  in  which  plaintiff 
was  injured  was  on  a  public  highway  and  was  made  there  by 
steam  escaping  from  a  pipe  used  by  defendant  in  its  plant  and  was 
dangerous  to  travelers  on  the  highway,  and  defendant  became 
aware  of  the  existence  of  the  hole  and  of  its  dangerous  nature  in 
sufficient  time  before  the  injury  occurred,  it  was  its  duty  to  fill 
or  cover  the  hole  or  remove  the  cause  or  place  a  warning  or  do 
whatever  was  necessary  to  remove  the  danger  and  protect  the  pub- 
lic, and  if  it  failed  to  do  so,  it  is  guilty  of  negligence  for  which  plaintiff 
should  recover  in  this  suit.^^ 

You  are  instructed  that  the  burden  of  proving  negligence  rests 
upon  the  plaintiff,  and  in  this  case,  if  you  find  from  a  preponderance 
of  the  evidence  that  defendants  were  negligent  in  failing  to  fill  the 

excavation  made  by  them  at  the  intersection  of avenue  and 

street  in  the  city  of ,  and  thereby  make  the  same  in 

the  same  condition  as  it  was  prior  to  the  making  of  the  excava- 
tion„  and  further  find  from  the  evidence  that  such  place  was  for 
said  reason  a  dangerous  place,  and  that  it  was  left  by  defendants 
without  barriers  or  guard  or  warning  lights,  and  that  plaintiff", 
while  in  the  exercise  of  ordinary  care  for  his  own  safety,  rode  his 
horse  into  such  dangerous  place,  causing  him  to  be  thrown  from 
said  horse  and  to  sustain  a  broken  arm,  and  find  that  the  negligence 
of  defendants  was  the  proximate  cause  of  the  injury,  your  verdict 
should  be  for  the  plaintiff'."** 

§  4929(2).    Delaware 

You  are  instructed  that avenue,  as  one  of  the  streets  of 

this  city,  is  a  public  highway,  and  the  duty  rested  upon  the  de- 
fendant, when  making  an  excavation  in  said  highway,  to  use  all 
reasonable  care  and  take  every  reasonable  precaution  to  properly 
guard,  both  by.  day  and  night,  said  excavation.^" 

You  are  instructed  th*at,  even  though  all  testimony  respecting 
the  permit  be  eliminated,  you  are  still  to  carefully  consider  all  the 
remaining  evidence,  and  from  that  determine  whether  the  plaintiff's 

5  2  Cedarland  v.   Thompson,  209   S.  1G4  S.  W.  301,  111  Ark.  538.    This  in- 

W.  554/  200  Mo.  App.  GIS.  struction  does  not  place  the  burden 

53  Mullett  V.  Clarendon  Electric  on  plaintiff  to  show  lack  of  coutribu- 
Light  &  Ice  Co.,  174  S.  W.  5G0,  117  tory  negligence. 

Ark.  655.  5  5  Neely  v.  People's  Ry.  Co.,  SO  A. 

54  Patterson  v.  Roetzel  &  Cliipman,       211,  4  Boyce,  457. 
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injuries  were  or  were  not  caused  by  tlie  negligence  of  the  defend- 
ant. If  you  believe  from  such  evidence  that  the  excavation  and 
pile  of  earth  were  dangerous  to  persons  traveling  by  wagon  as  the 
plaintiff  was  traveling,  on  the  night  of ,  because  of  the  fail- 
ure of  the  defendant  to  give  proper  and  sufficient  warning  of  the 
excavation  and  pile  of  earth  by  lights  or  otherwise,  and  shall  also 
believe  that  the  plaintiff  could  not  by  the  exercise  of  reasonable  care 
have  avoided  the  accident,  your  verdict  should  be  in  favor  of  the 
plaintiff',  and  for  such  sum  as  will  reasonably  compensate  him  for 
his  injuries  including  his  loss  of  time,  his  pain  and  suffering  in  the 
past  and  such  as  he  may  hereafter  endure  as  the  result  of  his  in- 
juries, and  for  his  permanent  injuries  and  the  impairment  of  his 
ability  to  perform  the  duties  of  his  usual  occupation,  and  such 
reasonable  expenses  as  he  may  have  incurred  in  endeavoring  to  be 
cured  of  his  injuries.  But  if  you  believe  that  the  defendant  had 
used  due  and  reasonable  care  in  guarding  the  excavation  and  pile 
of  earth  by  proper  and  sufficient  notice  or  warning  of  danger,  or  if 
you  believe  that  the  plaintiff  could  by  the  exercise  of  reasonable 
care  have  avoided  the  accident,  and  that  his  own  negligence  con- 
tributed proximately  to  his  injuries,  your  verdict  should  be  in 
favor  of  the  defendant.  In  other  words,  if  you  are  satisfied  from 
the  evidence  that  the  plaintiff's  injuries  were  caused  by  the  de- 
fendant's negligence,  and  that  the  negligence  of  the  plaintiff  did 
not  contribute  proximately  thereto,  your  verdict  should  be  for  the 
plaintiff.  But  if  you  believe  that  said  injuries  were  not  caused  by 
the  defendant's  negligence,  or  believe  that  the  plaintiff's  own  neg- 
ligence proximately  contributed  thereto,  your  verdict  should  be  for 
the  defendant.^  , 

§  4929(3).     Missouri 

The  court  instructs  the  jury  that  if  you  believe  from  the  evi- 
dence that,  on  or  about  the day  of ,  defendant  caused 

an  excavation  or  obstruction  to  be  made  in  B.  avenue  at  or  near 

its  intersection  with  H.  avenue,  in  the  city  of ,  and  that  H. 

avenue  and  B.  avenue  at  that  point  were  public  streets,  and  that 
said  excavation  was  allowed  to  remain  open  during  the  night,  then 
it  was  the  duty  of  the  defendant  to  cause  said  excavation  to  be 

fenced  in  with  a  substantial  fence,  not  less  than feet  high,  and 

sd  i)laccd  as  to  prevent  persons  from  falling  into  said  excavation, 
and  it  was  also  the  duty  of  defendant  to  cause  one  red  light  to 
be  placed  on   the   said  excavation,  provided   said   excavation   did 

not  extend  more  than  feet  in  length,  and  if  said  excavation 

was  more  than feet  in  length  two  red  lights,  and  if  you  fur- 
ther find    from    the   evidiuce   that   defendant   failed   to   cause   said 

»•  Neoly  V.  Troiilr's  Uy.  Co.,  89  A.  I'll,    J   r.oycc,  457. 
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obstruction  to  be  so  fenced  in,  or  if  you  believe  from  the  evjdence 
that  defendant  failed  to  cause  lights  to  be  posted  and  kept  burn- 
ing as  aforesaid ;  and  if  you  further  believe  from  the  evidence  that 
on  the  date  aforesaid  plaintiff  was  crossing  B.  avenue  at  H.  ave- 
nue at  night,  and  by  reason  of  the  failure  of  defendant  to  cause 
such  excavation  to  be  fenced  as  aforesaid  (if  you  find  the  defend- 
ant failed  to  do  so),  or  if,  by  reason  of  the  failure  of  defendant  to 
cause  lights  to  be  posted  and  kept  burning  as  aforesaid  (if  you 
find  the  defendant  did  fail  to  do  so)  plaintiff  stepped  or  fell  into 
the  said  excavation  and  was  injured;  and  if  you  further  find  that 
plaintiff,  while  crossing  said  street,  was  using  reasonable  care  for 
his  own  safety — then  your  verdict  will  be  for  plaintiff.^' 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 

evidence  that  defendant Street  Railway  Company  threw  or 

piled  brick  near  or  upon  the  sidewalk  at  the  place  where  plaintiff's 
wife  fell  (if  you  find  she  fell),  and  that  said  brick  were  upon  or 
so  close  to  the  walk  used  in  public  travel  as  to  constitute  a  menace 

to  those  using  it,  then  it  was  the  duty  of  defendant  Street 

Railway  Company  to  light  said  pile  of  brick  so  as  to  warn  the 

public  of  its  presence;    and  it  was  the  duty  of  defendant  

Street  Railway  Company  to  place  a  red  light  in  such  position  as 
to  shed  its  light  upon  such  pile  of  brick  and  to  keep  such  light  burn- 
nig  from  sunset  to  sunrise."^ 

You  are  instructed  that  if  you  believe  and  find  from  the  evi- 
dence that  said  brick  were  piled  or  thrown  as  aforesaid  by  defend- 
ant    Street  Railway  Company,  and  permitted  by  it  to  re- 
main in  said  condition  for  a  long  and  unreasonable  time  prior  to 

the  night  of  ,  and  that  said  brick  were  a  menace  to  those 

using  said  walk,  and  that  on  said  night  no  lights  were  placed  on 
said  brick  at  the  place  in  question  so  as  to  warn  the  public  of  the 

presence  thereof,  then  defendant Street  Railway  Company 

was  negligent ;  and  if  you  further  believe  and  find  from  the  evi- 
dence that  plaintiff's  wife  while  in  the  exercise  of  ordinary  care  for 
her  own  safety  (if  you  so  find)  was  tripped  and  thrown  upon  said 
brick  and  injured,  and  that  as  a  direct  result  of  said  injury,  if 
any,  the  society,  assistance,  and  domestic  services  of  his  wife  to 
him  have  been  diminished,  you  should  find  for  plaintiff.^^ 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence, 
that  on  or  about ,  in  the  nighttime,  the  plaintiff,  while  walk- 
ing upon  and  along avenue,  at  its  intersection  with 

street,  in ,  and  while  in  the  exercise  of  ordinary  care  on  her 

57  Blair  v.  Union  Electric  Light  &  ss  Sntter   v.   Metropolitan    St.    Ey. 

Power   Co.,  213   S.   W.   976,  201   Mo.       Co.  (App.)  208  S.  W.  851. 
App.  571.  5  9  Sutter   v.    Metropolitan    St.    Ry. 

Co.  (App.)  208  S.  W.  851. 
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part,  ^11  into  a  ditch  in  said  avenue  and  sustained  injuries  to  her 
person  from  such  fall,  and  if  you  further  find  that  the  defendant 
had  dug  or  caused  to  be  dug  said  ditch,  and  had  left  the  same  open 
and  unguarded  and  had  failed  to  give  notice  of  the  existence  and 
location  of  said  ditch,  by  placing  reasonably  sufficient  danger  sig- 
nals upon  and  about  said  ditch,  and  that  by  reason  of  defendant's, 
failure  to  so  guard  said  ditch  by  such  danger  signals,  if  it  did  so 
fail,  plaintiff  fell  therein  and  was  injured,  then  your  verdict  should 
be  in  favor  of  the  plaintiff,  providing  you  find  that  plaintiff  was 
exercising  ordinary  care  on  her  part  for  her  own  safety. ^"^ 

The  court  instructs  the  jury  that  if  you  believe  from  all  the  evi- 
dence that avenue  and street,  at  the  times  and  places 

in  the  proof  mentioned,  were  public  thoroughfares  in  ,  then 

plaintiff  had  the  right  to  assume  that  the  same  were  then  and  there 
in  a  reasonably  safe  condition  for  public  travel  and  to  proceed  to 
use  the  same  under  that  assumption,  using  ordinary  care  in  so  do- 
ing, and  by  the  phrase  "ordinary  care"  as  used  in  these  instruc- 
tions is  meant  only  such  a  degree  of  care  as  would  be  used  by  or- 
dinarily prudent  persons  under  the  same  or  similar  circumstances.**^ 

§  4929(4).     South  Carolina 

You  are  instructed  that  any  party  who  makes  an  excavat'oir  in 
a  public  highway  or  street,  and  carelessly  and  negligently  fails  to 
provide  proper  safeguards  for  the  protection  of  the  public  passing 
along  said  highways  or  streets,  is  liable  in  damages  to  any  person 
injured  by  reason  of  such  excavations.^'* 

§  4930.     Violation  of  ordinance 
§  4930(1).     Indiana 

The  jury  are  instructed  that  if  you  find  that,  at  the  time  said 
track  was  placed  in  said  highway,  the  territory  at  the  point  in  con- 
troversy was  not  in  the  city  of ,  and  that  said  track  was  so 

placed  by  consent  of  and  contract  with  the  board  of  county  com- 
missioners, but  that  thereafter  said  territory  was  annexed  to  and 
became  part  of  said  city,  and  the  city  undertook,  by  ordinance,  to 
name  terms  and  conditions  for  the  maintenance  of  said  track  for 
the  purpose  of  preserving  the  public  highway  at  that  point  in  a 
rcas(jnably  safe  condition  for  public  use  and  travel,  and  said  street- 
railroad  com])any  accepted  the  terms  of  said  ordinance,  then  the 
ordinance  terms  would  be  binding  on  said  company,  and  any  vio- 
lation of  the  terms  of  said  ordinance  rendering  said  highway  dan- 
gerous to  travelers  would  be  negligence ;  and  if  said  condition  prox- 

00  liOwe    V.    M('troii<»litiUi    St.    Uy.  02  I',rnsinc;fon    v.    South    r.oiind    R. 

Co.,  l.'JO  S.  \V.  ]!!»,  1  ir.  Mo.  App.  248.  Co.,  40  S.  K.  G(J5,  U2  S.  C.  325,  SD  Am. 

61  Low  V.  Mclropoiiliin  St.  Uy.  Co.,  St.  Kcp.  005. 
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imately  caused  the  death  of ,  and  he  was  at  the  time  using 

due  care,  the  defendant  company  would  be  liable  therefor.*^"* 

§  4930(2).    South  Carolina 

You  are  instructed  that  it  is  a  question  of  fact  for  you  to  say, 
under  the  evidence  in  this  case,  whether  or  not  the  defendant  has 
violated  the  provisions  of  the  ordinance  giving  it  a  right  of  way 

through  certain  streets  of  the  city  of ,  or  in  fact  the  provisions  of 

any  of  the  ordinances  that  have  been  introduced  in  evidence.  I  charge 
you,  however,  that  if  you  find  from  the  evidence  that  any  of  the 
provisions  of  the  city  ordinances  have  been  violated,  and  that  the 
injury  complained  of  resulted  from  such  violation,  then  such  vio- 
lation is  a  circumstance  from  which  negligence  may  be  inferred.^ 

§  4931.     Violation  of  ordinance  requiring  permit  to  excavate   as 
negligence — Proximate  cause 

You  are  instructed  that  it  is  true,  as  stated  by  the  plaintifif, 
that  certain  things  are,  or  amount  to,  negligence  in  law  whether 
any  active  or  positive  negligence  be  proved  or  not.  It  has  been 
held  that  the  violation  of  a  statute  of  the  state,  or  of  a  city  ordi- 
nance, "is  of  itself  an  act  of  negligence  which  only  requires  to  be 
proved  to  render  a  wrongdoer  liable  for  any  injury  resulting  from 
such  misconduct.  This  principle  of  law  has  been  often  applied  to 
cases  where  the  accident  is  alleged  to  have  been  caused  by  the  ex- 
cessive and  unlawful  speed  of  a  train,  and  very  properly,  because 
there  may  be  a  causal  connection  between  the  unlawful  rate  of 
speed  and  the  accident.  It  may  be  a  fact,  and  you  may  believe,  that 
the  accident  could  not  have  occurred  except  for  the  unlawful  speed. 
But  in  a  case  where  there  manifestly  can  be  no  connection  between 
the  violation  of  the  statute  or  ordinance  and  the  accident,  we  think 
the  principle  of  negligence  per  se  contended  for  by  the  plaintiff 
does  not  apply.  In  the  present  case  how  could  the  failure  of  the 
defendant  company  to  obtain  a  permit  from  the  street  and  sewer 
department  to  make  the  excavation,  if  there  was  such  failure,  have 
caused  the  accident  complained  of?  The  accident  must  have  hap- 
pened as  it  did  if  the  permit  had  been  obtained.  There  could  be 
no  connection  between  the  failure  to  obtain  a  permit,  and  the  in- 
jury to  the  plaintiff  in  this  case,  and  we  hold,  therefore,  that  the 
question  of  permit  to  make  the  excavation  is  entirely  immaterial  to 
this  case,  and  you  are  to  consider  and  determine  the  case  just  as 
though  there  was  no  evidence  before  you  respecting  the  permit. 
And  so,  gentlemen  of  the  jury,  we  instruct  you  in  this  case  that  a 
failure  to  obtain  a  permit  from  the  street  and  sewer  department  to 

63  Citizens'    St.   R.   Co.   v.    Ballard,  6  4Brasington   v.    South    Bound   R. 

52  N.  E.  729,  22  lud.  App.  151.  Co.,  40  S.  E.  665,  62  S.  C.  325,  89  Am. 

St.  Rep.  905. 
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make  the  excavation  is  immaterial  to  the  question  of  the  defend- 
ant's negligence  towards  the  plaintiff.^^ 

§  4932.     Constructive  notice  of  defects 

The  jury  are  instructed  that  the  existence  of  a  defect  in  a  street 
for  a  very  short  time  may  be  sufficient,  to  charge  defendant  with 
constructive  notice  thereof,  considering  the  location  of  the  defect, 
the  character  of  it,  the  extent  to  which  the  street  is  used,  to  what 
extent  the  defect  or  obstruction  is  permanent  and  prominent,  and 
such  other  things  as  throw  light  on  the  question.  What  the  facts 
are,  and  the  reasonable  inferences  therefrom,  are  for  you  to  deter- 
mine, under  all  the  evidence  and  circumstances  considered  in  ac- 
cord with  the  court's  instructions.*'^ 

§  4933.     Negligence  of  others  than  defendant 

The  court  instructs  the  jury  that  the  defendant  in  this  case  is 
not  liable  for  any  negligence,  if  there  was  any  negligence,  on  the 

part   of  ,   who   was   driving  this   automobile    in   which   the 

plaintiff  was  riding  at  the  time  of  the  accident,  and  if  this  accident 

happened  solely  on  account  of  the  negligence  of ,  then  t"he 

plaintiff  is  not  entitled  to  recover.®' 

The  court  instructs  the  jury  that  there  has  been  some  evidence 
in  this  case  that  there  was  another  automobile  proceeding  in  a 
northerly  direction  on  this  hill  on  which  the  accident  happened, 
and  if  you  should  find  from  the  evidence  in  this  case  that  this  ac- 
cident happened  solely  on  account  of  the  negligence  of  the  auto- 
mobile that  was  proceeding  in  a  northerly  direction,  then  I  in- 
struct you  that  the  plaintiff  would  not  be  entitled  to  recover  in 
this  action,  or  if  you  find  from  the  evidence  that  this  accident  hap- 
pened solely  on  account  of  the  concurring  negligence  of  the  peo- 
ple who  were  in  the  automobile  going  in  a  northerly  direction  on 
the  hill  and  the  negligence  of  ,  who  was  driving  the  ma- 
chine, then  j'our  verdict  should  be  for  the  defendant.®* 

§  4934.     Contributory  negligence  of  person  injured 
§  4934(1).     Georgia 

I  charge  you  that  under  our  statute  no  person  shall  operate  a 
machine  on  any  of  the  highways  of  this  state,  as  described  in  this 
act,  at  a  rate  of  speed  greater  than  is  reasonal)le  and  proper,  hav- 
ing regard  to  the  traffic  and  use  of  such  highway,  or  so  as  to  en- 
danger the  life  or  limb  of  any  person  or  the  safety  of  any  prop- 
erty;   and    upon    ai)pi()aching   a   bridge,    dam,    high   embankment, 

8  0  Nfcly  V.   I',  npic's  Hy.  Co.  (I>cl.)  o"  Wliito  v.   Portland  Gas  &  Coke 

80  A.  211,  4  r.oycM-,  4r.7.  Co.,  ICf,  I'.  lOOn.  SI  Or.  643. 

fiocilizi-ris'    St.    It.   (■<!.    V.    I'.;ill;ir(l,  "^MVIiite  v.    rorthuid   (Jas  &  Coke 
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sharp  curve,  descent,  or  crossing  or  intersecting-  highways  and 
railroad  crossings,  the  person  operating  the  machine  shall  have  it 

under  control  and  operate  it  at  a  rate  not  greater  than  miles 

per  hour.  I  therefore  charge  you,  if  you  find  the  plaintiff  was 
violating  the  law  as  embraced  in  the  statute,  as  a  matter  of  law  the 
plaintiff  was  negligent.     If  you   find  the  plaintiff  at  the  time  of 

the  accident  was  approaching  the  intersection  of and 

streets  at  a  rate  of  speed  in  excess  of miles  an  hour,  and 

at  that  time  did  not  have  his  car  under  control,  then  under  the 
law  he  was  guilty  of  negligence,  and  if  you  find  that  that  negli- 
gence amounted  to  a  failure  to  exercise  ordinary  care,  and  that 
such  negligence  was  the  direct  and  proximate  cause  of  the  dam- 
age to  his  property,  I  charge  you  that  he  cannot  recover.**^ 

§  4934(2)     Oklahoma 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
plaintiff  was  injured  as  alleged  in  her  petition,  and  that  the  inju- 
ries, if  any,  sustained  by  her  were  caused  by  the  carriage  or  ve- 
hicle in  which  she  was  riding  being  driven  into  a  wire  owned  by 
the  defendant  company  and  strung  over  and  across  the  public  high- 
way upon  which  such  vehicle  was  being  driven ;  yet  if  plaintiff 
knew  of  the  existence  of  such  wire  at  such  place  and  that  its  posi- 
tion was  such  as  to  bring  it  in  contact  with  the  top  of  the  car- 
riage if  the  carriage  was  attempted  to  be  driven  past  or  under  it 
on  said  highway,  then  it  became  the  duty  of  the  plaintiff  to  exer- 
cise such  care  and  caution  in  approaching  the  wire  in  the  carriage 
as  an  ordinarily  prudent  person  would  exercise  under  the  same 
circumstances  to  avoid  injury  to  herself.  And  if  you  find  that  the 
plaintiff  in  approaching  said  wire,  with  knowledge  of  its  condition 
as  aforesaid,  failed  to  use  such  care  and  caution  for  her  own  safe- 
ty, and  that  such  failure  of  care  on  the  part  of  plaintiff  contributed 
to  the  injuries  sustained  by  her,  if  any,  then  plaintiff  cannot  re- 
cover, and  your  verdict  should  be  for  the  defendant,''^'* 

§  4934(3).     Oregon 

The  court  instructs  the  jury  that  contributory  negligence  is 
simply  the  failure  on  the  part  of  the  person  injured  to  exercise 
reasonable  and  ordinary  care  under  the  particular  circumstances. 
The  defendant  in  his  answer  has  set  forth  certain  allegations 
wherein  it  is  alleged  that  the  plaintiff  in  this  case  was  guilty  of 
contributory  negligence,  contributing  to  bring  about  the  accident, 
and  I  instruct  you  that  if  the  plaintiff  was  guilty  of  negligence 
contributing  proximately  to  bring  about  the  accident  and  injury 

69  Quarles  v.  Gem  Plumbing  Co.,  90  t^"  Pioneer   Teleplione  &  Telegraph 

S.  E.  92,  18  Ga.  App.  592.  Co.   v.  Kophart,  159   P.  355,  59  Okl. 
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in  any  of  the  particulars  set  forth  in  defendant's  answer,  then  the 
plaintiff  cannot  recover.'^ 

§  4935.     Right  of  traveler  to  assume  that  street  is  safe 

You  are  instructed  that  persons  lawfully  on  a  highway  have  a 
right  to  its  use  without  molestation  or  hindrance,  with  the  limita- 
tion that  such  use  is  subject  to  reasonable  interruption  for  pur- 
poses of  construction  and  repair.  If  the  traveler,  exercising  due 
care,  does  not  see  or  know  that  the  street  is  in  a  dangerous  condi- 
tion, he  has  the  right  to  assume  that  it  is  in  a  reasonably  safe  and 
passable  condition.''^ 

§  4936.     Duty  of  traveler  to  heed  warning  of  danger 
§  4935(1).    Delaware 

You  are  instructed  that  it  is  the  duty  of  a  person  using  the  pub- 
lic highways  of  a  city  to  employ  his  senses  and  exercise  all  reason- 
able care  to  avoid  accident ;  and  if  the  plaintiff  had  due  and  timely 
warning  of  danger,  the  defendant  would  not  be  liable  for  an  injury 
sustained  by  reason  of  a  disregard  of  such  warning.'^ 

You  are  instructed  that,  while  every  person  using  a  public  high- 
way of  a  city  has  the  right  to  assume  that  such  highway  is  in 
proper  condition  for  public  travel,  nevertheless,  if  proper,  adequate 
and  sufficient  warning  is  given  of  the  existence  of  danger,  it  is  the 
duty  of  travelers  to  use  ordinary  care  to  avoid  injury.'* 

You  are  instructed  that  if,  upon  approaching  the  place  where 
the  plaintiff  sustained  his  injuries,  there  was  anything,  either  a 
light  or  lights  or  a  pile  of  dirt,  that  was  sufficient  to  give  warning 
that  earth  had  been  excavated  at  such  point,  and  the  plaintiff  could 
by  the  exercise  of  due  care  have  observed  such  lights  or  pile  of 
dirt  in  time  to  avoid  accident,  and  he  failed  to  do  so  and  thereby 
contributed  to  his  own  injury,  he  cannot  recover;  that  is  to  sa}'-, 
if  you  believe  the  defendant  took  proper  precautions  to  notify  trav- 
elers of  the  existence  of  said  excavation,  and  that  the  plaintiff,  by 
the  exercise  of  reasonable  care  and  caution,  could  have  avoided  the 
accident,  then  your  verdict  should  be  for  the  defendant.'^-* 

§  4936(2).    New  York 

The  jury  are  instructed  that  the  lights  and  the  dirt  thrown  up  in 
the  excavation  of  the  trench  mentioned  in  the  evidence  indicated  that 
there  was  danger,  and  the  plaintiff  was  bound  to  exercise  unusual  care 

7iWliltc   V.    I'orlliiiKl   <;:is   &  Coke  7.i  Nooly  v.   People's  Ry.  Co.   (Del.) 
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in  passing  that  locality,  and  by  unusual  care  is  meant  greater  care 
than  would  be  required  in  passing  over  a  street  without  obstacles,  and 
in  which  excavations  do  not  appear.* 

§  4937-     Knowledge  of  traveler  of  defects  in  streets 
S  4937(1).    Alabama 

The  court  charges  the  jury  that  if  there  was  sufficient  light,  from 
the  street  lights  or  otherwise,  so  that  any  dangerous  or  unsafe  ex- 
cavation  in   the   street  at  the   intersection   of  and   

streets  would  have  been  revealed  by  said  lights,  and  they  shall  be- 
lieve from  the  evidence  that  plaintiff  knew  the  place  in  question 
or  had  reason  to  believe  that  it  did  exist,  then  it  was  her  duty 
under  the  law  to  be  on  the  lookout  to  watch  to  detect  it  and  avoid 
it,  and  if  she  failed  so  to  do  and  thereby  contributed  to  her  injury, 
she  cannot  recover."* 
§  4937(2).     Indiana 

The  jury  are  instructed  that  the  decedent  had  the  right  to  pre- 
sume, and  to  act  on  the  presumption,  unless  he  had  knowledge  to 
the  contrary,  that  the  street  was  in  a  reasonably  safe  condition 
for  travel  by  him  if  he  used  due  care ;  and  the  fact  that  he  knew 
or  had  reason  to  believe  the  street  unsafe  would  not  preclude  him 
from  using  the  street,  but  in  such  case  he  must  use  care  propor- 
tioned to  the  danger  of  which  he  knew  or  had  reason  to  apprehend ; 
and  if  he  did  not  know  or  have  reason  to  apprehend  danger,  or 
knew  it,  and  used  care  proportioned  to  the  known  or  reasonably 
apprehended  danger,  and  notwithstanding  such  care  was  injured, 
then,  so  far  as  contributory  negligence  was  concerned,  there  might 
be  a  recovery." 

§  4937(3).    Virginia 

The  court  instructs  the  jury  that,  though  they  may  believe  from 
the  evidence  that  the  plaintiff  saw  the  heap  of  snow  'alleged  to 
have  been  piled  or  thrown  up  by  the  defendant  company,  and  knew 
that  it  was  of  a  dangerous  character,  her  attempt  to  cross  the  same 
is  not  contributory  negligence,  provided  that,  under  all  the  facts 
and  circumstances  of  this  case,  in  making  such  attempt  she  was 
exercising  such  due  and  reasonable  care  as  persons  of  ordinary 
prudence  would  exercise  under  the  same  or  similar  circumstances.''*' 

§  4938.     Effect  of  contributory  negligence 

You  are  instructed  that,  if  the  injury  complained  of  is  the  result 
of  the  negligence  of  both  parties,  the  plaintiff  is  held  to  be  guilty 

*  Walsh  V.  Central  New  York  Tele-  77  Citizens'   St.   R.   Co.   v.   Ballard, 
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7s  Montgomery  St.  Ry.  Co.  v.  Smith,  Electric  Co.  v.  Bradford,  40  S.  E.  900, 

39  So.  757,  146  Ala.  316.  100  Va.  231. 
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of  contributory  negligence  and  cannot  recover,  as  the  law  will  not 
in  such  case  undertake  to  measure  and  balance  the  degrees  of  re- 
sponsibility attributable  to  each  of  the  parties.'** 

§  4939.     Presumptions  and  burden  of  proof 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the  de- 
fendant, however,  to  show  that  plaintiff  was  guilty  of  a  lack  of 
such  care  as  an  ordinarily  prudent  person  would  have  exercised 
under  the  same  or  similar  circumstances  in  the  manner  in  which 
he  approached  and  drove  on  said  bridge,  which  caused  or  contrib- 
uted to  cause  the  injuries,  if  any  were  received,  or  to  show  by  a 
preponderance  of  the  evidence  that  a  plank  was  removed  from  said 
bridge  by  some  third  person,  which  caused  the  injuries,  if  any,  re- 
ceived by  plaintiff.**" 

E.     Care  Required  in  Using  Highway  and  Duty  in  Operation' 
OE  Vehicles  to  Avoid  Injury  to  Others 

1.     In  General 
§  4940.     Duty  to  avoid  frightening  horses 
§  4940(1).     Iowa 

The  jury  are  instructed  that  the  defendant's  liability  depends 
wholly  upon  the  fact  of  his  negligence  in  the  use  of  the  highway ; 
that  if  he  saw  or  knew,  or  by  the  exercise  of  ordinary  care  could 
or  should  have  known,  that  his  wheel,  or  his  manner  of  riding  it, 
was  frightening  plaintiff's  team,  and  was  or  would  cause  them  to 
become  frightened  and  unmanageable  and  run  away  if  continued, 
it  became  his  duty  to  desist,  and,  if  he  did  not  do  so,  but  kept  doing 
that  which  was  frightening  said  team  and  causing  them  to  become 
unmanageable  and  run  away,  he  was  negligent." 

§  494a(2).    Kentucky 

The  court  instructs  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff's  horse  became  frightened  while  attempting 
to  pass  along  the  county  road  at  the  defendants'  steam  shovel, 
and  that  the  defendants,  their  agents,  and  servants  in  charge  of 
said  steam  shovel  and  train  knew  that  said  horse  was  frightened 
at  said  steam  shovel,  and  likely  to  run  upon  said  track,  or  by  the 
exercise  of  ordinary  care  on  their  part  could  have  known  of  same 
in  time  to  have  prevented  injuring  him,  it  was  the  duty  of  the  de- 
fendants to  use  reasonable  care  to  prevent  injuring  said  horse  by 
stopping  said  shovel  and  stopping  said  train,  and  if  you  believe 

7BNeely  V.  Prople'R  Hy.  Co.  (Dol.)  1<'r.  (IS  S.  W.  21)0,  28  Tox.  Civ.  App. 
89  A.  211,  4  Boycc,  4;-)?.  HTS. 

80  Denisou  &  1'.  fcj.  Ky.  Co.  v.  Fos-  "^  Mock   v.    Haitou,  UO  IS.   W.  177, 

12:j  lowii,  UOl. 
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from  the  evidence  that  defendants  had  said  knowledge  or  said 
means  of  knowledge  and  failed  to  stop  said  shovel  and  started  said 
train,  and  that  by  reason  of  which  plaintifif's  said  horse  was  in- 
jured, you  will  find  for  plaintiff,  and  fix  her  damages  as  in  instruc- 
tion No. .^2 

§  4941.     Racing  horses  in  street 

The  jury  are  instructed  that  the  racing  of  horses,  some  five  or 
six  in  number,  upon  the  streets  of  a  city,  where  great  crowds  of 
people  are  assembled  and  where  such  horses  are  placed  in  charge 
of  small  boys  who  are  unable  to  control  them,  is  such  a  danger- 
ous and  illegal  use  of  the  streets  as  would  render  the  person  con- 
ducting such  race  liable  to  a  traveler  upon  such  street  who,  with- 
out fault  on  his  part,  receives  injuries  from  one  of  the  horses  run- 
ning against  or  over  him.**^ 

§  4942.     Injuries  caused  by  runaway  horses 
§  4942(1).    Alabama 

The  court  instructs  the  jury  that  defendant  is  not  liable  in  this 
action,  unless  you  find  from  the  evidence  that  its  driver  is  guilty 
of  some  negligence  in  the  management  of  the  team,  and  that  this 
negligence  was  the  proximate  cause  of  plaintiff's  injury.^* 

The  court  instructs  the  jury  that  defendant  is  not  liable  to  plain- 
tiff in  this  action,  unless  you  find  from  the  evidence  that  its  driver 
did  something  which  a  reasonably  prudent  person  would  not  have 
done,  or  failed  to  do  something  which  a  reasonably  prudent  per- 
son would  do,  under  the  circumstances,  in  the  management  of  the 
team,  and  that  this  act  or  omission  proximately  caused  plaintiff's 
injury.*^ 

The  court  instructs  the  jury  that  the  mere  fact  that  the  wagon 
and  team  which  ran  into  plaintiff's  buggy  belonged  to  defendant 
does  not  authorize  the  jury  to  return  a  verdict  in  favor  of  plain- 
tiff, but  before  you  can  return  a  verdict  in  favor  of  plaintiff,  you 
must  be  reasonably  satisfied  from  the  evidence  that  defendant's 
driver  was  guilty  of  some  negligence  in  the  management  of  the 
team  which  proximately  caused  plaintiff  to  be  injured.*^ 

The  court  instructs  the  jury  that  you  are  not  authorized  to  award 
plaintiff"  any  damages  on  account  of  the  injury  to  her  buggy,  un- 
less you  find  from  the  evidence  that  defendant's  driver  in  charge 
of  the  team  was  guilty  of  some  negligence  in  the  management.*' 

82  Bromley  v.  Langhorne,  139  S.  85  j.  t.  Camp  Transfer  Co.  v.  Dav- 
W.  949,  144  Ky.  761.  enport,  74  So.  156,  15  Ala.  App.  507. 

83  Marth  v.  Kingfisher  Commercial  se  j.  t.  Camp  Transfer  Co.  v.  Dav- 
Club,  144  P.  1047,  44  Okl.  514,  Ann.  euport,  74  So.  156,  15  Ala.  App.  507. 
tas.  1917E,  235.  '^  ^  J.  T.  Camp  Transfer  Co.  v.  Dav- 

84  J.  T.  Camp  Transfer  Co.  v.  Dav-  enport,  74  So.  156,  15  Ala.  App.  507. 
enport,  74  So.  150,  15  Ala.  App.  507. 
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The  court  instructs  the  jury  that  the  driver  in  charge  of  the 
team  is  only  required  to  exercise  due  care  in  the  management  of 
the  same,  such  care  as  a  reasonably  prudent  person  would  exer- 
cise under  the  circumstances,  and  if  they  find  from  the  evidence 
that  defendant's  driver  exercised  such  care  in  the  management  of 
the  team,  then  they  are  not  authorized  to  find  that  he  was  guilty 
of  any  negligence,  and  in  that  event  the  jury  should  return  a  ver- 
dict in  favor  of  defendant.*^* 

§  4942(2).    New  York 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that  the 
defendant  did  not  exercise  the  care  of  an  ordinarily  prudent  man,  con- 
sidering the  situation,  but  used  a  defective  or  insufficient  strap  to  tie 
the  horse,  and  that  the  accident  occurred  in  consequence  thereof,  you 
have  a  right  to  find  that  he  was  negligent,  and  for  such  negligence  you 
may  hold  him  liable  for  the  consequences  resulting  therefrom.  If, 
however,  you  find  that  the  strap  would  have  been  sufficient,  but  for 
the  interference  of  the  boys,  and  that  their  misconduct  caused  the  in- 
jury, find  for  the  defendant.  In  other  words,  in  order  to  fasten  liability 
on  the  defendant,  you  must  be  satisfied  that  the  accident  was  caused 
by  the  negligence  of  the  defendant,  and  that  the  plaintiff's  husband 
was  free  from  fault.* 

2.     Care  Required  in  Operation  of  Vehicles  zvifh  Respect  to  Other 
Vehicles  and  Persons  Riding  Therein 

§  4943.     Unavoidable  accidents 
§  4943(1).     Delaware 

You  are  instructed  that  an  accident  which  could  not  be  prevent- 
ed by  the  exercise  of  ordinary  care  and  prudence  is  termed  an  un- 
avoidable accident,  and  if  you  should  believe  from  the  evidence 
that  the  collision  in  question  was  of  such  a  character  the  plaintiff 
is  not  entitled  to  a  recovery.** 

You  are  instructed  that  a  pure  accident  witliout  negligence  on 
the  part  of  the  defendant  is  not  actionable,  and  if  you  should  be- 
lieve from  the  testimony  that  the  collision  in  this  case  was  of  such 
a  character  it  would  come  under  the  head  of  unavoidable  accident, 
and  the  plaintiff  cannot  recover.**^ 

§  4943(2).    Michigan 

The  jury  are  instructed  that  it  does  not  follow  that  because 
there  was  an  accident  and  some  injury  there  can  l)e  a  recovery  by 
the  plaintiff  in  this  case.     It  must  have  been  an  injury  caused  by 

88  .7.  T.  raiiip  Tnmsfor  Co.  v.  Dnv-  «»  '^rnivcis  v.  Hartmiin,  92  A.  855,  5 

enport:.  74   So.  l.OiJ.   15  Ala.  App.  .507.  Boyco,  \W1. 

*  TlioinpHon   v.   I'lath,  (JO  N.  Y.  S.  "o  ranij)lioIl  v.  Walker,  78  A.  GOl, 

ii'll,  41   App.   Div.  2'Ji.  2  Boyce,  41. 


5203  STREETS  AND   HIGUWAYS  §  4945(1) 

some  actionable  negligence  of  the  defendant's  servant,  from  which 
plaintiff  was  free,  and  while  he  himself  was  guilty  of  no  negli- 
gence. And  you  must  also  find  that  the  injury  was  not  caused  by 
the  unlooked  for  and  unexpected  action  of ."^ 

§  4944.     Reciprocal  rights  and  duties 

You  are  instructed  that  the  plaintiff  and  the  defendant  had  each 
the  right  to  use  the  street  upon  which  the  accident  is  alleged  to 
have  occurred,  for  the  purposes  for  which  they  were  using  it  at 
the  time  of  the  accident,  each  being  required  to  use  the  same  in 
a  reasonable  and  careful  manner  for  the  safety  of  the  other.^^ 

§  4945.     Same — Operator  of  automobile  and  driver  of  horse  and 

wagon 
§  4945(1).     Delaware 

You  are  instructed  that  a  traveler  has  an  equal  right  to  employ 
an  automobile  as  a  means  of  transportation  and  to  occupy  the  pub- 
lic highways  with  other  vehicles  in  common  use,  and  the  operator 
of  such  automobile  has  the  right  to  assume  and  to  act  upon  the 
assumption  that  every  other  person  traveling  on  the  highway  will 
exercise  ordinary  care  and  caution  according  to  the  circumstances 
and  will  not  negligently  and  recklessly  expose  himself -to  danger 
and  will  make  an  attempt  to  avoid  it.^^ 

You  are  instructed  that  this  accident  happened  on  the  public 
highway,  which  was  open  in  all  its  length  and  breadth  to  the  rea- 
sonable, common  and  equal  use  of  the  people,  including  the  auto- 
mobile as  well  as  the  vehicle  in  question.  In  using  such  highway 
all  persons  are  bound  to  the  exercise  of  reasonable  care  to  prevent 
accidents.  Such  care  must  be  in  proportion  to  the  danger  in  each 
case.  For  instance,  greater  caution  is  required  at  street  crossings 
and  in  the  more  thronged  streets  of  a  city  than  in  the  less  ob- 
structed streets  or  in  the  country.  The  persons  operating  an  auto- 
mobile, and  the  driver  of  a  horse  hitched  to  a  wagon,  whether^ 
along  a  country  road  or  in  the  thronged  streets  of  the  city,  are 
both  required  to  use  such  reasonable  care,  circumspection,  prudence 
and  discretion  as  the  circumstances  require;  an  increase  of  care 
being  required  where  there  is  an  increase  of  danger.  Both  are 
bound  to  the  reasonable  use  of  all  their  senses  for  the  prevention  of 
accident,  and  the  exercise  of  all  reasonable  caution  as  ordinarily 
careful  and  prudent  persons  would  exercise  under  like  circum- 
stances.^^ 

91  Grogitzki  v.  Detroit  Ambulance  »3  Campbell  v.  Walker,  78  A.  601,  2 

Co.,  152  N.  W.  923,  186  Mich.  374.  Boyce,  41. 

9  2  Walls   V.    Windsor    (Del.)   92    A.  oi  Campbell  v.  Walker,  78  A.  601, 

9S9,  5  Boyce,  265.  2  Boyce,  41. 
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§  4945(2).    Georgia 

I  charge  you  that  an  automobile  has  an  equal  right  of  passage  on 
a  public  highway  with  a  buggy  or  any  other  conveyance.  It  does 
not  have  a  greater  right  to  the  highway  or  road  than  a  buggy  or 
conveyance,  but  it  has  the  same  right  to  go  along  the  road ;  yet  the 
driver  of  each  must  observe  towards  the  other  proper  caution — - 
each  must  observe  ordinary  care  and  caution.^^ 

§  4946.     Care  required  in  general 
§  4946(1).    Alabama 

The  court  charges  the  jury  that,  if  they  believe  from  the  evidence 
that  the  driver  of  the  automobile  of  defendant  was  running  at  a 
reasonably  prudent  rate  of  speed  and  attempted  to  turn  into  Avenue 

in  a  reasonably  prudent  manner  on  the  occasion  complained 

of,  you  should  return  a  verdict  for  defendant.^^ 

The  court  charges  the  jury  that  if  you  believe  from  the  evidence 
that  the  driver  of  defendant's  automobile  did  what  an  ordinarily 
prudent  man  would  have  done  under  similar  circumstances,  you 
cannot  find  for  plaintiff.^' 

§  4946(2),     Colorado 

The  court  instructs  the  jury  that  this  is  an  action  brought  by 
plaintiff  to  recover  $ from  the  defendant  for  damages  al- 
leged to  have  been  sustained  by  the  said  plaintiff  through  injuries 

to  his  horse  power  automobile,  on  the  evening  of 

,  which  damages  said  plaintiff  alleges  were  occasioned  by  the 

fault,   negligence,  and   carelessness   of   said   defendant's   chauffeur 

in  operating  said  defendant's horse  power automobile 

in  such  a  manner  as  to  strike  and  force  said  plaintiff's  automobile 
off  of  the  highway,  thereby  causing  it  to  be  overturned  and 
damaged.'"'^ 

You  are  instructed  that,  if  the  jury  believe  from  a  preponder- 
ance of  all  the  evidence  in  this  case  that  defendant,  by  any  act  or 
acts  of  negligence  with  which  he  is  charged,  as  explained  in  these 
instructions,  and  without  faidt  on  the  part  of  the  driver  of  plaintift''s 
automobile,  struck  and  forced  the  driver  of  plaintift''s  automobile  to 
run  such  automobile  off  of  the  aforesaid  highway,  and  that  the  same 
resulted  in  overturning,  breaking,  and  injuring  said  auto,  tlxen  the 
jury  should  find  the  defendant  guilty  and  assess  the  plaintift''s  dam- 
ages at  such  sum,  not  exceeding  $ ,  as  they  may  believe,  from 

all  the  evidence,  he  has  sustained."" 

IT' Slion;  V.  FcTKiisou,  8^  S.  E.  OlS,  »«lliinl(r    v.    Quaintance,    IGS    P. 

14L'  (Ju.  <;r.7.  918. 

i»o  Kar|)(,'l(.'H    V.    City    Ico    iJfilivory  »i' lIuiitcT    v.    (.iuaiuiLauce,    lUS    P. 

Co.,  7.".  So.  G42,  ]!)8  Ala.  449.  918. 

i»T  KiirfM'lcs    V.    City    Ice    Ik;liv<jry 
Co.,  7.'J  .So.  (Jlli,  198  Ala.  419. 
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The  court  instructs  you  that  it  is  the  duty  of  a  person  operating 
an  automobile  on  a  highway  to  move  it  at  such  a  rate  of  speed  as  is 
reasonable  under  the  circumstances,  and  so  as  not  to  endanger 
others  in  the  enjoyment  of  such  highway.  He  is  bound  to  anticipate 
that  he  may  meet  or  overtake  others  at  any  point  on  the  highway 
and  he  must  keep  a  proper  lookout  for  such  others  and  keep  his 
machine  under"  such  control  as  will  enable  him  to  avoid  a  col- 
lision with  or  injury  to  others,  in  the  observance  likewise  of 
proper  care  and  caution  on  their  part,  and,  if  necessary,  he  must 
slow  up  and  even^top  his  auto  to  accomplish  such  ends.^ 

§  4946(3),    Delaware 

You  are  instructed  that,  if  you  should  find  that  the  chauffeur  was 
driving  his  automobile,  in  respect  to  the  circumstances  and  sur- 
roundings, at  an  unlawful  rate  of  speed,  the  defendant  was  guilty  of 
negligence  per  se,  or  if  you  should  believe  that  the  chaufYeur  did 
not  do  what  a  reasonable  prudent  person  would  have  done  under  the 
circumstances  to  avoid  the  collision,  or  was  guilty  of  any  act  of  neg- 
ligence, as  charged  in  the  plaintiff's  declaration,  and  such  negli- 
gence or  negligence  per  se  on  the  part  of  the  defendant,  was  the 
proximate  cause  of  the  accident,  your  verdict  should  be  for  the 
plaintiffs.^ 

§  4946(4).     Indiana 

I  instruct  you  that  if  said  was  guilty  of  carelessness  or 

negligence  in  so  turning  his'wagon  to  the  north,  or  if  he  attempted 
to  get  to  the  north  side  of  the  street  car  tracks  in  a  careless  or  neg- 
ligent manner,  and  as  a  result  of  such  carelessness,  plaintiff's  horse 
was  struck  in  the  manner  stated,  and  injured,  and  such  injuries 
were  not  caused  by  negligence  on  the  part  of  plaintiff,  then  de- 
fendant would  be  liable  to  the  plaintiff  for  any  damages  he  suffered 
by  reason  of  such  injury  to  his  horse.^ 

§  4946(5),    Maryland 

The  court  instructs  the  jury,  if  they  find  from  the  evidence  that 
the  defendant,  on  the  occasion  of  the  accident  mentioned  in  the  evi- 
dence, and  upon  discovering  that  the  plaintiff  was  following  her  au- 
tomobile, extended  her  hand  out  on  the  left  side  of  her  car  (in  such 
manner  that  the  plaintiff  by  the* exercise  of  reasonable  diligence 
might  have  seen  it),  and  held  it  there  until  she  reached  the  drain 
mentioned  in  the  evidence  or  thereabout,  that  upon  reaching  the 
road  leading  to  the  defendant's  home  she  crossed  over,  and  entered 
said  road,  and  that  she  exercised  such  ordinary  care,  prudence, 

1  Hunter  v.  Quaintance,  168  P.  918.  3  Archer    v.    Ostemeier,    105  N,   E. 

2  Travers  v.  Hartman,  92  A.  855,  5      522,  56  Ind.  App.  3S5. 
Boyce,  302. 
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and  caution  as  the  ordinary  prudent  person  would  have  used  under 
the  circumstances,  then  their  verdict  must  be  for  the  defendant.* 

§  4946(6).     Missouri 

•  The  court  instructs  the  jury  that  any  person  operating  an  auto- 
mobile running  on,  upon,  along,  or  across  a  public  road,  street,  or 
highway,  or  place  much  used  for  travel,  is  required  to  use  the 
highest  degree  of  care  that  a  very  careful  person  would  use  under 
like  or  similar  circumstances  to  prevent  injury  or  death  to  per- 
sons on,  or  traveling  over,  upon,  or  across  such  public  road,  street, 
or  highway  or  place  much  used  for  travel.^ 

§  4946(7).    Wisconsin 

The  jury  are  instructed  that  it  is  the  duty  of  every  operator  or 
driver  of  a  vehicle  to  exercise  ordinary  care  to  keep  his  vehicle  un- 
der control,  with  a  view  of  avoiding  danger  or  injury  to  others. 
It  is  his  duty  to  keep  his  vehicle  under  such  control  as  will  be  ade- 
quate to  prevent  probable  injury  under  the  circumstances  then 
and  there  existing,  in  so  far  as  they  are  known,  or  ought,  in  the  ex- 
ercise of  ordinary  care,  to  be  known  or  to  be  anticipated  by  him, 
and  it  is  his  duty  to  operate  and  control  his  vehicle  in  such  manner 
as  not  to  fail  to  perform  any  duty  imposed  by  law,  or  not  to  vio- 
late any  of  the  laws  of  this  state,  and  you  will  understand  that  the 
operation  or  control  of  such  a  vehicle  in  such  a  manner  as  to  fail 
to  perform  any  such  duty,  or  as  to  violate  any  such  law,  constitutes 
negligence  or  a  want  of  ordinary  care  on  the  part  of  the  driver 
thereof.^ 

§  4947.     Duty  of  motorist  to  sound  horn  or  other  signal  of  warning 

You  are  instructed  that  the  plaintiff  contends  the  defendant  was 
guilty  of  negligence  in  not  sounding  a  horn  or  bell  when  approach- 
ing the  plaintiff  and  the  crossing.  Under  our  law,  every  automo- 
bile is  required  to  be  provided  with  a  suitable  bell,  horn,  or  other 
signal,  in  order  to  give  warning  to  others  of  the  approach  of  the 
machine.  It  is  the  duty  of  one  operating  an  automobile  to  sound 
such  bell,  horn,  or  other  signal,  when  approaching  a  crossing  in  a 
city  or  town  which  is  thickly  populated,  or  in  turning  a  corner  in 
such  a  place,  or  on  approaching  any  person  upon  the  public  high- 
way under  such  circumstances  as  would  make  such  act  necessary, 
in  order  to  give  timely  notice  and  warning  of  the  approach  of  the 
machine ;  and  a  failure  to  give  such  notice  would  constitute  negli- 
gence, for  which  the  defendant  would  be  liable,  if  you  further  be- 

♦  Win^'nrt  v.  Coliill,  110  A.  K",?,  l.'IC,  <>  Friedrich   v.  Boultou,  ISO  N.   VV. 

Md.  .'5!)!).  127. 

1  Ciu)]    V.   rpforscn,   175   JS.   W.   211, 
l.s;»  Mo.  Apjt.  717.     Ifiih,'  under  statute 
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Heve  from  the  evidence  that  such  negligence  was  a  contributing 
cause  of  tlie  accident  and  of  plaintiff's  injuries.' 

§  4948.     Duty  to  carry  lights 

The  jury  are  instructed  that  the  purpose  of  lights  on  an  automo- 
bile is,  not  only  to  enable  a  person  approaching  an  automobile  to 
see  it,  but  also  to  enable  the  driver  of  an  automobile  to  see  a  rea- 
sonable distance  in  the  direction  in  which  the  machine  is  going,  and 
that  the  lights  must  be  sufficient  for  this  purpose.* 

§  4949.     Speed  as  negligence 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  that  S.  avenue  is  a  public  street  in  the  city  of  , 

crossing  another  public  street  known  as  V.  avenue,  and  that  said 
streets  at  the  place  of  their  intersection  are  much  used  for  travel, 
and  if  you  further  find  and  believe  from  the  evidence  that  on  or 

about   the  day    of  ,   the   defendant  was   running   and 

operating  the  automobile  mentioned  in  the  evidence,  running  the 
same  upon  and  along  S.  avenue  in  an  eastwardly  direction  from  a 
point  west  of  V.  avenue,  and  if  you  further  find  from  the  evi- 
dence that  at  said  time  the  plaintiff'  was  lawfully  upon  said  S. 
avenue  and  attempting  to  cross  said  street  at  or  about  its  inter- 
section with  the  west  line  of  V.  avenue,  and  you  further  find  that 
at  said  time  and  place  the  defendant  approached  said  west  line  of 
Y.  avenue  in  his  automobile,  and  that  he  then  and  there  negligently 
and  carelessly  operated  said  automobile  by  running  it  at  an  exces- 
sive, high,  and  dangerous  rate  of  speed  and  by  failing  to  check  the 
speed  thereof  as  it  approached  said  west  line  of  V.  avenue,  or  by  care- 
lessly and  negligently  failing  to  give  a  warning  or  signal  of  the  ap- 
proach of  the  automobile  as  it  approached  said  west  line  of  V. 
avenue,  and  if  you  further  find  that  by  reason  of  such  acts  or  ei- 
ther of  them  the  defendant's  automobile  ran  into  or  against  plain- 
tiff and  injured  him,  and  if  you  further  find  from  the  evidence  that 
plaintiff  was  exercising  ordinary  care  for  his  own  safety,  then  your 
verdict  must  be  for  plaintiff.^ 

§  4950.     Care  required  as  to  bicycle  riders 
§  4950(1).    Delaware 

You  are  instructed  that  an  operator  of  an  automobile  and  a 
traveler  on  a  bicycle  have  equal  right  to  lawfully  use  the  public 
streets,  and  each  has  the  right  to  assume  and  act  upon  the  assump- 
tion that  the  other  will  exercise  ordinary  care  and  caution  according 

7  Cresswell  v.  Wainwright,  134  N.  9  Cool  v.  Petersen,  175  S.  W.  244, 
W.  594,  154  Iowa,  167.                                  1S9  Mo.  App.  717. 

8  Giles   V.   Ternes,  143   P.   491,   93 
Kan.  140. 
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to  the  circumstances,  and  will  not  negligently  and  carelessly  expose 
himself  to  danger  but  will  attempt  to  avoid  it.^** 

§  4950(2).    Missouri 

The  court  instructs  the  jury  that  if  you  find  and  believe  from  the 

evidence  in  this  case  that  on  plaintiff  was  riding  a  bicycle 

west  on  the  north  side  of street,  and  that  said street 

was  a  public   street  and  thoroughfare  in  at  said  date,  and 

that  as  plaintiff  got  within  a  few  feet  of  the  wagon  in  evidence 
the  driver  of  said  wagon  carelessly  and  negligently  turned  said 
wagon  out  into  the  street,  and  to  the  south  or  southwest  without 
looking  to  see  if  plaintiff  was  coming,  providing  you  further  find 
and  believe  from  the  evidence  that  a  failure  of  the  driver  to  so  look 
was  negligence  under  all  the  facts  and  circumstances  in  evidence, 
if  'any,  and  at  a  time  when  plaintiff  could  not  by  the  CNrercise  of 
ordinary  care  avoid  a  collision  with  said  horse  and  wagon,  and  that 
a  collision  between  said  horse  and  wagon  and  said  bicycle  did  then 
and  there  take  place,  and  that  plaintiff  was  thereby  injured,  and 
that  said  horse  and  wagon  belonged  to  defendant  and  that  the 
driver  thereof  was  in  the  employ  of  defendant  and  was  then  and 
there  in  the  discharge  of  his  duties  as  an  employe  of  defendant,  and 
if  you  further  find  and  believe  from  the  evidence  that  plaintiff  is 
a  minor  of  about years  of  age,  and  that is  legally  ap- 
pointed and  acting  as  his  next  friend  for  the  prosecution  of  this 
suit,  and  if  you  further  find  and  believe  from  the  evidence  that  at 
all  the  times  herein  mentioned,  and  especially  as  plaintiff  approach- 
ed said  horse  and  wagon  and  at  the  time  of  said  collision,  plaintiff 
was  himself  in  the  exercise  of  ordinary  care  and  caution  on  his  part, 
then  your  verdict  should  be  for  plaintiff  and  against  defendant.^^ 

§  4951.     Care  required  in  approaching  or  passing  street  cars 

You  are  instructed  that  the  defendant  was  not  called  upon  to 
drive  his  car  so  as  to  protect  passengers  on  the  street  car  who  might 
see  fit  to  jump  from  the  car  while  it  was  in  motion,  unless  and  un- 
til he  had  warning  that  the  passenger  did  intend  to  jump  from 
the  street  car  while  in  motion. ^^ 

§  4952.     Care  required  of  motorists  on  approaching  horse-drawn 

vehicles 
S  4952(1).     California 

You  are  instructed  that  by  statute  the  rule  of  the  road  in • 

is  that  every  person  having  control  of  a  motor  vehicle  on  a  public 

# 

10  Travels  v.  llartiiian,  "J2  A.  855,  12  Brown  v.  Brasliear,  133  P.  505, 
5   lio.vco,  .'502.                                                     22  Cal.  App.  135. 

11  Vaniiciiian    v.    WalUfr    Laundry 
Co.,  150  «.  W.  1128,  ItJU  Mu.  App.  085, 
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highway  approaching-  any  vehicle  drawn  by  a  horse  shall  operate 
the  motor  vehicle  in  such  manner  as  to  exercise  every  reasonable 
precaution  to  prevent  the  frightening  of  any  such  horse  and  to  in- 
sure the  safety  and  protection  of  any  person  driving  the  same.^^ 

§  4952(2).    Delaware 

You  are  instructed  that  driving  close  to  a  horse  upon  a  pub- 
lic highway  is  not  of  itself  evidence  of  negligence,  the  driver  being 
otherwise  in  the  exercise  of  due  and  reasonable  care.  If  you  find 
that  at  the  time  of  tlie  accident,  the  defendant  was  driving  his  auto- 
mobile in  a  careful  and  cautious  manner,  within  the  limits  of  the 
speed  law,  and  did  not  know,  or,  in  the  exercise  of  due  care,  could 
not  have  known,  that  his  automobile  was  causing  fright  to  the 
horse  of  the  plaintiff;  or  if  you  find  that  the  horse  of  the  plaintiff 
did  not  become  frightened,  if  frightened  by  the  automobile  of  the 
defendant,  until  after  the  automobile  had  passed  the  horse,  the 
plaintiff  cannot  recover.  If  you  find  that  the  defendant  as  he  ap- 
proached the  horse  in  his  automobile  saw,  or  by  the  exercise  of  his 
sense  of  sight,  might  have  seen  that  the  horse  appeared  to  be  un- 
manageable, it  was  his  duty,  if  the  occasion  required  it,  to 
stop.^-* 

§  4952(3).     Illinois 

The  jury  are  instructed  that  if  the  defendant,  by  himself  or 
agent,  was  running  or  driving  the  automobile  in  question,  and  that 
the  horse  which  was  drawing  the  buggy  in  which  plaintiff'  was 
riding  became  frightened  or  showed  that  it  was  about  to  become 
frightened  by  the  approach  of  such  automobile,  and  that  said  de- 
fendant either  knew  that  fact,  or  by  the  exercise  of  ordinary  care 
and  diligence  might  have  known  that  fact,  then  it  was  his  duty 
to  cause  such  automobile  to  come  to  a  full  stop  until  such  horse 
had  passed  such  automobile. ^^ 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  defendant  was  driving  the  automobile  along  the  public 
highway,  and  that  it  appeared  to  him,  or  might  by  the  exercise  of 
reasonable  diligence  on  his  part  have  appeared  to  him,  that  the  team 
of  mules  drawing  the  conveyance  in  which  the  plaintiff  was  rid- 
ing was  about  to  become  frightened,  and  if  they  further  find  that 
the  defendant  did  not  thereupon  cause  the  automobile  to  come  to 
a  full  stop  until  said  team  had  passed,  and  that  plaintiff  was  him- 
self exercising  reasonable  care  and  caution,  and  was  injured  by 
reason  of  the  failure  of  the  defendant  to  bring  the  automobile  to 

33  Freiburg  v.  Israel  (App.)  187  P.  is  Ward  v.  Meredith,  77  N.  E,  118, 

130.  220  111.  66. 

11  Walls  V.  Windsor,  92  A.  989,  5 
Boyce,  265. 
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a    full    stop,    then   the    defendant   is    liable   to    the    plaintiff    for    the 
loss  and  damage  sustained  by  him  by  reason  of  such  injuries. ■"' 
§  4952(4).    Iowa 

You  are  instructed  that,  if  you  find  that  the  accident  complained 
of  was  occasioned  by  the  defendant  in  the  operation  of  an  auto- 
mobile, the  next  inquiry  to  be  determined  is,  Was  the  defendant 
guilty  of  any  negligence  in  the  operation  of  said  automobile  which 
occasioned  said  accident?  The  mere  fact,  if  established,  that  the 
plaintiff's  team  was  frightened,  and  she  was  thereby  injured  by 
the  defendant's  automobile,  is  not  sufficient.  The  plaintiff  is  re- 
quired to  go  further  and  show  that  in  the  operation  of  said  auto- 
mobile the  defendant  was  guilty  of  some  negligence  which  occa- 
sioned the  said  injury.^'' 

You  are  instructed  that  the  plaintiff  claims  the  defendant  was 
guilty  of  negligence  in  not  stopping  his  said  machine,  or  slowing 
it  down,  when  he  saw,  or  in  the  exercise  of  reasonable  care  should 
have  seen,  that  the  horses  which  the  plaintiff  was  driving  were 
restive  and  becoming  unmanageable.  It  is  the  duty  of  one  operat- 
ing an  automobile,  when  approaching  another  person  on  the  high- 
way driving  a  team,  if  he  sees,  or  by  the  exercise  of  ordinary  care 
should  see,  that  the  team  which  he  is  approaching  is  restive  and 
becoming  unmanageable,  to  stop  his  automobile,  or  to  slow  it  down, 
if  by  so  doing  he  can  prevent  injury  to  the  person  driving  the  team. 
A  failure  to  stop  or  slow  down  under  such  circumstances  consti- 
tutes negligence,  for  which  the  defendant  would  be  liable  if  you 
further  believe  from  the  evidence  that  such  negligence  was  a  con- 
tributing cause  of  the  accident  and  of  plaintiff's  injuries.^* 

You  are  instructed  that  the  plaintiff  contends  that  the  defend- 
ant was  guilty  of  negligence  in  so  operating  his  said  machine  as 
to  make  an  alarming  noise,  calculated  to  frighten  and  alarm  horses. 
One  operating  an  automobile  must  take  notice  of  its  characteristics, 
and  if  it  is  noisy,  and  calculated  in  that  regard  to  frighten  horses, 
in  approaching  them  upon  the  highway,  he  should  so  operate  such 
machine  as  not  to  frighten  them,  if  he  can  do  so  in  the  exercise 
of  ordinary  care  and  caution.  A  failure  in  this  regard  would  con- 
stitute negligence,  for  which  the  defendant  would  be  liable  if  you 
further  believe  from  the  evidence  that  such  negligence  was  a  con- 
tributing cause  of  the  accident  and  of  plaintiff*'s  injuries.^^ 
§  4952(5).     Michigan 

You  arc  further  instructed  that  it  was  the  duty  of  the  defendant, 
when  approaching  plaintiff  and  his  rig,  to  slow  down  to  a  rate  of 

I'Thrlsty  V.  Elliott,  74  N.  E.  TO?,r.,  i8  Crcsswoll  v.  Will nw right,  134  N. 

210  III.  :•,],  1  L.  H.  A.  (N.  S.)  '215,  lOS  W.  C!}4,  ir,4  Iowa,  1G7. 

Am.  St.  nop.  ion,  :',  Ann.  Ctxa.  4S7.  i"  Crosswoll  v.  W.-iinwright,  134  N. 

17  CrcsHwcIl  V.  Wninwrlght,  134  N.  W.  G!)!,  154  Iowa,  1U7. 
W.  501,  154  Iowa,  1G7. 
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speed  not  exceeding miles  per  hour,  and  give  reasonable  warn- 
ing of  the  approach  of  his  automobile,  and  also  to  use  every  rea- 
sonable precaution  to  insure  safety  of  the  plaintiff  and  his  horse ; 
and  if  you  find  that  the  defendant  did  not  slow  down  to  a  speed 

of miles  per  hour  or  less,  upon  approaching  the  plaintifif,  and 

that  the  injury  to  plaintifif  resulted  from  his  failure  to  do  so  and 
without  any  negligence  upon  the  part  of  the  plaintiff ;  and  if  you 
find  that  the  defendant  did  not  use  every  reasonable  precaution  to 
insure  the  safety  of  the  plaintifif  and  his  horse  upon  so  approach- 
ing the  plaintifif,  and  that  the  injuries  resulted  from  defendant's 
failure  so  to  do  and  without  negligence  on  the  part  of  the  plaintifif 
— your  verdict  as  before  stated  would  be  in  favor  of  the  plaintifif. 
But  in  that  regard,  gentlemen,  you  should  bear  in  mind  that  the 
law  also  places  the  duty  upon  the  plaintifif  in  this  case  to  exercise 
the  same  degree  of  care  and  caution  as  he  approached  the  automo- 
bile from  the  one  direction  as  is  placed  upon  the  driver  of  the  auto- 
mobile under  the  circumstances  of  this  case.  In  other  words,  plain- 
tifif himself  was  bound  to  use  every  reasonable  means  to  avoid  a 
collision  between  the  two  approaching  vehicles."** 

You  are  instructed  that  if,  in  applying  these  rules  to  this  case, 
you  find  that  plaintiff's  claim  is  true,  namely,  that  his  horse  became 
frightened  at  defendant's  automobile,  and  that  he  and  his  com- 
panion,   ,  signaled  and  called  to  the  defendant,  and  that  de- 
fendant saw  or  should  have  seen  and  heard  them,  but  did  not  guide 
his  automobile  to  the  right  side  of  the  road  and  stop  it  and  give 
plaintifif  an  opportunity  to  pass,  he,  the  defendant,  would  be  guilty 
of  negligence,  and  if  such  neglig-ence  was  the  proximate  cause,  that 
is,  the  cause  which  produced  the  injury,  the  plaintiff  would  be 
entitled  to  recovery,  provided,  of  course,  as  I  have  stated,  that  he 
himself  was  not  guilty  of  any  negligence  that  contributed  to  the 
injury.  If  the  plaintifif  has  failed  to  show  by  a  fair  preponder- 
ance of  evidence  that  the  defendant  was  negligent,  and  that  such 
negligence  was  the  proximate  cause  of  the  injury — I  say,  if  the 
plaintifif  has  failed  to  show  that,  then  you  need  not  give  the  case 
further  consideration,  and  your  verdict  should  be  for  defendant."^ 

§  4952(6).    Missouri 

The  court  instructs  the  jury  that  while  the  defendant  and  the 
automobile  had  an  equal  right  to  the  street  and  road  with  the  de- 
ceased,   ,  and  the  horses  and  wagon,  the  law  required  that 

in  the  use  and  operation  of  the  automobile  the  defendant  exercise 

reasonable  care  corresponding  to  the  risk  of  injury  to ,  and 

others  on  the  public  highway,  and  it  was  the  further  legal  duty  of 

20  Jordan    v.    Wixson,    155    N.    W.  21  Chapman  v.   Strong,   127  N.  W. 

387,  189  Mich.  288.  741,  162  Mich.  623. 
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the  defendant  to  keep  vigilant  watch  for  vehicles,  carriages,  or 
wagons  drawn  by  animals  and  especially  vehicles,  carriages,  or 
wagons  driven  by  women  and  children,  and,  if  necessary  to  prevent 
injury  or  death  by  the  frightening  of  such  animal  or  animals,  to 
bring  said  automobile  to  a  stop  in  order  to  give  such  driver  or 
person  an  opportunity  to  alight  from  such  vehicle,  or  an  opportu- 
nity to  take  such  other  reasonable  action  as  might  be  necessary 
for  safety.  A  failure  to  perform  the  aforesaid  duties  is  negligence 
as  a  matter  of  law.  Therefore,  if  the  jury  believes  from  the  evi- 
dence that  the  deceased, -,  was  the  mother  of  plaintiff, , 

and  that  on  ,  at ,  the  deceased  had  driven*  a  team  and 

wagon  up  to  ,  and  had  stopped  there,  holding  said  horses, 

while  her  father  went  into  the  mill  to  sell  a  sack  of  corn  and  that 
the  defendant  then  and  there  approached  said  team  with  an  auto- 
mobile, and,  that  defendant  then  and  there  negligently  failed  to 
keep  a  vigilant  watch  for  plaintiff's  mother  and  said  team,  or  neg- 
ligently ran  and  operated  said  automobile  at  an  excessive  rate  of 
speed,  or  negligently  failed  to  stop  said  automobile  soon  enough 
to  prevent  frightening  said  horses,  or  negligently  permitted  said 
automobile  to  continue  making  an  unnecessary  and  horse  frighten- 
ing noise,  and  that  either  or  all  of  said  acts  of  defendant  caused 
the  runaway  of  said  horses  and  killing  of  plaintiff's  mother,  and 
that  she  was  then  and  there  in  the  exercise  of  ordinary  care  on  her 
part,  then  the  plaintiff  is  entitled  to  recover,  and  the  jury  must 
find  for  the  plaintiff.^^ 

You  are  instructed  that  under  the  law  it  was  the  legal  duty  of 
the  defendant  at  all  times  while  operating  his  automobile  upon 
the  public  streets,  roads,  or  highways  of  this  state  to  keep  a  vigi- 
lant watch  for  vehicles  drawn  by  animals,  and  especially  to  keep  a 
vigilant  watch  while  so  operating  his  automobile  upon  the  streets 

of  the  city  of for  vehicles,  carriages,  or  wagons  driven  by 

and  in  charge  of  women  or  children,  and,  if  the  jury  believe  from 
the  evidence  that  defendant,  by  the  exercise  of  such  vigilant  watch 
and  observation,  could  have  seen  and  observed  the  team  the  de- 
ceased was  driving  and  in  charge  of,  and  could  have  stopped  said 
automobile  and  the  noise  thereof  in  time  to  have  prevented  the  in- 
jury and  death  of ,  and  that  defendant  negligently  failed  to 

keep  such  vigilant  watch,  and  that,  by  reason  of  such  failure  to 
keep  such  vigilant  watch,  the  horses  were  frightened  and  ran  away 

and  killed  while  she  was  in  the  exercise  of  ordinary  care, 

then  the  defendant  is  liable  and  tlie  jury  should  so  find.  And  in 
this  connection  the  court  says  to  the  jury  that  even  if  the  jury 
should  believe  from  tiie  evidence  that  the  defendant  stopped  his 

»2  Sapp  V.  Iliiiitcr,  115  S.  VV.  40.'j,  V.ii  IMo.  App.  085. 
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automobile,  and  even  the  noise  thereof,  when  or  as  soon  as  he  be- 
came aware  of  the  condition,  situation,  or  fright  of  said  team,  this 
alone  would  not  excuse  him  in  laW.  But  if  he,  by  the  keeping  of 
a  vigilant  watch,  might  have  seen  and  observed  said  team  and  its 
condition  prior  t6  the  time  he  did  so  observe  the  same,  and  prior 
to  the  time  he  did  so  stop,  if  he  did  stop  said  automobile  and  its 
noise,  then  it  was  his  duty  to  have  so  seen  said  team,  and  a  failure 
to  keep  such  vigilant  watch  would  be  negligence.'^^ 

§  4953.  Same — Care  required  as  dependent  upon  color  of  machine 
You  are  instructed  that  the  plaintiff  contends  that  the  defendant 
was  guilty  of  negligence  in  driving  a  car  which  was  painted  a 
vivid  and  glaring  red  color.  The  color  of  a  car  is  a  matter  of  taste 
with  the  owner  or  user.  The  law  does  not  require  any  particular 
color  to  be  used.  If,  however,  the  jury  find  from  the  evidence  that 
the  defendant's  car  was  painted  a  vivid  and  glaring  red  color,  and 
such  as  would  have  a  tendency  to  frighten  and  alarm  horses,  great- 
er care  w^ould  be  required  in  the  management  of  such  car  than 
one  whose  color  and  appearance  was  not  so  likely  to  alarm  and 
frighten  horses.  One  in  charge  of  a  machine  must  always  have  in 
mind  the  particular  characteristics  of  his  car,  and  govern  himself 
accordingly.  A  failure  to  use  reasonable  care  in  the  management 
of  such  a  machine,  under  circumstances  calculated  to  frighten  a 
team,  would  constitute  negligence,  for  which  the  defendant  would 
be  liable,  if  you  further  believe  from  the  evidence  that  such  negli- 
gence was  a  contributing  cause  of  the  accident  and  of  plaintifif's 
injuries."* 

§  4954.     Same — Duty  to  go  to  assistance  of  driver  of  frightened 
horse 

You  are  instructed  that  it  is  claimed  by  the  plaintiff  that  the  de- 
fendant was  guilty  of  negligence  by  not  rendering  assistance  to 
the  plaintiff.  One  operating  an  automobile,  when  he  sees,  or  in  the 
exercise  of  ordinary  care  should  see,  that  a  team  upon  the.  highway 
which  he  is  approaching  is  becoming  restive  and  unmanageable, 
should  not  only  stop  his  own  machine,  but  go  to  the  assistance  of 
the  person  driving  the  frightened  team,  if  by  so  doing  he  can  pre- 
vent injury  to  the  said  person  driving  said  team.  A  failure  in  this 
regard  constitutes  negligence,  for  which  the  defendant  would  be 
liable,  if  you  further  believe  from  the  evidence  that  such  negligence 
was  a  contributing  cause  of  the  accident  and  of  plaintiff's  injuries.-^ 

23  Sapp  V.  Hunter,  115  S.  W.  463,  25  Cresswell  v.  Wainwright,  134  N. 

134  Mo.  App.  685.  W.  594,  154  Iowa,  167. 

2  4  Cresswell  v.  Wainwright,  134  N. 
W.  594,  154  Iowa,  167. 
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§  4955.     Violation  of  statute  or  ordinance  as  negligence 
See,  post,  §  4987(3). 

You  are  instructed  that  it  is  admitted  by  the  defendant  that  he 
approached  the  wagon  in  which  the  plaintiff  was  riding  from  the 
rear  and  that  in  undertaking  to  pass  the  wagon  he  turned  to  the 
right  thereof.  In  so  doing  we  say  to  you  that  he  was  guilty  of 
negligence.  And  if  you  should  find  from  the  evidence  that  the 
defendant  did  not  give  reasonable  warning  of  his  approach,  as  is 
provided  by  section  ,  such  failure  on  his  part  was  negli- 
gence."*' 

§  4956.     Same— Regulations  concerning  motor  vehicles 
§  4956(1).     Illinois 

The  jury  are  instructed  that  the  statutes  of  this  state  provide 
that  it  shall  be  unlawful  for  any  person  to  drive,  run,  conduct,  or 
propel  any  automobile,  whether  propelled  by  steam,  gasoline,  or 
electricity,  or  any  other  mechanical  power,  at  a  rate  of  speed  in 

excess  of  miles  an  hour  upon  any  road  or  highway  in  the 

state,  unless  the  same  is  within  some  village  or  city  where  such 
speed  is  allowed  by  ordinance,  and  if  they  find  from  the  evidence 
that,  at  the  time  the  injuries  in  question  occurred,  the  defendant 

was  driving  an  automobile  at  a  rate  of  speed  in  excess  of  

miles  an  hour  upon  a  public  highway  as  described  in  the  declara- 
tion, and  that  on  account  of  the  defendant  so  driving  such  auto- 
mobile, the  plaintiff  was  injured,  as  alleged  in  the  first  count  of 
the  declaration,  and  was  then  and  there  exercising  reasonable  care 
and  caution  in  that  behalf,  they  should  find  for  the  plaintiff.^' 

§  4956(2).     Iowa 

You  are  instructed  that  it  is  the  law  of  this  state  that  no  per- 
son shall  operate  an  automobile  on  a  public  highway  at  a  rate  of 
speed  greater  than  is  reasonable  and  proper,  having  regard  to  the 
traffic  and  use  of  the  highway,  or  so  as  to  endanger  the  life  or 

limb  of  any  person,  and  not  at  a  greater  average  rate  than 

miles  per  hour.  You  are  instructed  that  the  statute  expressly 
authorizes  the  use  of  automobiles  on  the  highway  and  confers  on 
the  operators  of  such  vehicles  the  same  rights  in  the  road  as  are 
accorded  to  the  drivers  of  other  vehicles,  and  you  are  instructed  that 
if  the  defendant  operated  his  automobile  with  such  care  as  an 
ordinarily  cautious  and  prudent  man  would  use  under  like  circum- 
stances, having  a  regard  for  the  use  of  the  road  at  the  time  by 
others  (he  being  bound  to  know  that  people  were  likely  to  be 
traveling  upon  the  same),  and  using  reasonable  and  ordinary  care 
under  all  of  the  circumstances,  there  can  be  no  recovery,  and  you 

snCanir.liHl  v.  ^Vulkcr  (Del.)  78  A.  2^  Cliristy  v.  Ellidtt,  74  N.  E.  1035, 

COl,  2  lioyce,  41.  21G  111.  ;;i,  1  L.  K.  A.  (x\.  S.)  215,  108 

Am.  St.  i:eiJ.  19<J,  3  Aiiu.  Cas.  4S7. 
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are  instructed  that,  while  a  party  operating  an  automobile  at  an 

average  speed  of  more  than  miles  per  hour  is  prima  facie 

guilty  of  negligence,  yet  this  may  be  overcome  by  evidence  or  the 
facts  and  circumstances  surrounding  the  case  as  stated  above.  All 
that  is  required  is  that  he  should  use  such  care  as  an  ordinarily 
cautious  and  prudent  person  would  use  under  like  circumstances, 
having  a  regard  for  the  use  of  the  road  at  the  time  by  others,  and, 
if  he  did  so,  he  would  not  be  guilty  of  negligence.'^* 

You  are  instructed  that  the  plaintiff  contends  that  the  defendant 
was  guilty  of  negligence  in  running  the  said  automobile  at  the 
time  complained  of  at  an  unlawful,  high,  and  dangerous  rate  of 
speed.  Under  our  law,  no  person  shall  operate  an  automobile  on 
a  public  highway  or  street  at  a  rate  of  speed  greater  than  is  rea- 
sonable and  proper,  having  regard  to  the  traffic  and  use  of  such 
highway  or  street,  or  so  as  to  endanger  the  life  or  limb  of  any 
person,  or,  in  any  event,  in  the  closely  built-up  portion  of  a  city 

or  town  at  a  greater  rate  than mile  in minutes.     Upon 

approaching  a  crossing  of  intersecting  highways  or  streets,  a  person 
operating  an  automobile  shall  have  it  under  control  and  operate  at 

a  rate  of  speed  less  than mile  in minutes,  and  in  no  event 

greater  than  is  reasonable  and  proper,  having  regard  to  the  traf- 
fic then  on  said  highway  or  street,  and  the  safety  of  others.  A 
failure  in  any  of  these  requirements  constitutes  negligence,  for 
v/hich  the  defendant  would  be  liable,  if  you  further  believe  from 
the  evidence  that  such  negligence  was  a  contributing  cause  of  the 
accident  and  of  plaintift''s  injuries.-^ 

§  4956(3).     IVIichigan 

1  think  at  the  outset  it  is  advisable  for  me  to  read  to  you,  from 
the  motor  vehicle  statute,  portions  which  may  apply  to  the  issue 
which  is  to  be  submitted  to  you,  and  the  material  portions  of  which 
are,  in  substance,  as  follows:  "Every  motor  vehicle  operated  and 
driven  upon  the  public  highways  of  this  state  shall  be  provided 
with  adequate  brakes  sufficient  to  control  the  vehicle  at  all  times 
and  a  suitable  adequate  bell,  horn,  or  other  device  for  signaling. 
Whenever  a  person  operating  a  motor  vehicle  shall  meet  on  the 
highway  any  other  persons  riding  or  driving  a  horse  or  horses 
or  other  draft  animal  or  any  other  vehicle  the  person  operating 
such  motor  vehicle  shall  seasonably  turn  the  same  to  the  right  of 
the  center  of  the  traveled  portion  of  the  highway  while  the  per- 
son approaching  shall  likewise  turn  from  the  center  of  the  traveled 
portion  of  the  highway  so  as  to  pass  the  motor  vehicle  on  the  op- 
posite side  of  the  center  of  the  highway  to  which  the  motor  ve- 

2  8  Scott  V.  O'Leary,  13S  N.  W.  512,  29  Cresswell  v.  Wainwright,  134  N. 
157  Iowa,  222.                                                W.  594,  154  Iowa,  167. 
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hide  is  being  turned.  No  person  shall  operate  a  motor  vehicle 
upon  the  public  highway  at  a  rate  of  speed  greater  than  is  rea- 
sonable and  proper,  having  regard  to  the  traffic  and  the  use  of  the 
highway,  or  so  as  to  endanger  the  life  or  limb  of  any  person  or 
the  safety  of  any  property  and  shall  not  in  any  event  while  upon 

any   highway    run    at    a    higher    rate    of    speed    than    miles 

per  hour.  Upon  approaching  a  person  walking  in  the  roadway  of 
a  public  highway  or  a  horse  or  horses  or  other  draft  animals  be- 
ing led,  or  driven  thereon,  the  person  operating  the  motor  vehicle 

shall  slow  down  to  a  speed  not  exceeding  miles  an  hour  and 

give  reasonable  warning  of  its  approach  and  use  every  reasonable 
precaution  to  insure  the  safety  of  such  person  or  animal."  If  you 
find  from  the  evidence  in  this  case  that  the  defendant  did  not  com- 
ply with  this  duty,  and  the  injury  resulted  from  his  failure  to  do 
so  without  any  negligence  on  the  part  of  the  plaintiff  concurring, 
then  plaintiff  would  be  entitled  to  a  verdict.^" 

§  4956(4).    Washington 

You  are  instructed  that  the  ordinance  of  the  city  of lim- 
its  the   speed   of  automobiles,   and   motor  vehicles   along  

street,  as  far  south  as  the  south  side  of  street,  to  a  rate  of 

speed  not  to  exceed miles  per  hour,  except  at  street  cross- 
ings, and  the  laws  of  the  state  of set  the  maximum  rate  of 

speed  at  which  a  vehicle  may  proceed  over  street  crossings,  such 

as  the  crossing  at  and  streets,  at  miles  per 

hour  when  a  person  is  on  the  crossing;  so  if  you  find  in  this  case, 
that  the  defendant  was  propelling  his  automobile  southward  along 

street  at  a  rate  in  excess  of  miles  an  hour,  and  in 

excess  of  miles  per  hour  on  the  intersection  of  the  two 

streets,  when  there  was  another  person  on  the  crossing,  then  you 
will  find  the  defendant  guilty  of  negligence,  and  if  you  find  that 
the  defendant  was  exceeding  the  speed  limit,  as  I  have  defined 
above,  and  that  that  was  the  proximate  cause  of  the  collision,  and 
if  you  further  find  that  the  plaintiff  was  not  himself  guilty  of 
contributory  negligence,  then  your  verdict  shall  be  for  the  plain- 
tiff.3^ 

§  4957.  Right  of  operator  of  vehicle  to  presume  that  others  will 
not  violate  speed  regulations 
The  court  instructs  the  jury  that  the  driver  of  defendant's  au- 
tomobile l)cfore  turning  into  avenue  had  a  right  to  pre- 
sume that  any  automobile  or  motorcycle  coming  from  the  oppo- 
site direction  would  not  attempt  to  go  over  tlie  crossing  at 

«•>  Jordnn    v.    Wlxson,    155    N.    W.  3i  Aiidorson     v.     Kinncar,     141     P, 

3.S7,  ]S;)  Midi.  28S  1151,  80  Wa.sh.  G3S. 
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avenue  at  a  g^reater  rate  of  speed  than miles  per  hour,  and 

if  you  believe  from  the  evidence  that  the  motorcycle  upon  which 
plaintiff's  intestate  was  riding  attempted  to  make  the  crossing  at 
a  greater  rate  of  speed  than  this,  and  that  this  act  was  the  sole 
proximate  cause  of  the  collision,  and  of  plaintiff's  intestate's  death, 
your  verdict  will  be  for  defendant.^'^ 

§  4958.     Negligence  as  proximate  cause  of  accident 

You  are  instructed  that,  in  order  to  entitle  the  plaintiff  to  a  ver- 
dict against  the  defendant,  plaintiff  must  show,  and  you  must 
find,  by  a  preponderance  of  the  evidence,  that  the  defendant  was 
guilty  of  negligence,  that  is,  want  of  care,  as  explained  in  these  in- 
structions and  you  must  further  find  by  such  preponderance  of 
the  evidence  that  the  negligence  was  the  proximate  cause,  that  is, 
the  direct  and  not  the  remote  cause  of  the  injury .^^ 

3.     Lazv  of  the  Road 

§  4959.     Duty  to  keep  on  right  side  of  road 
See,  also,  post,  §  4976(2). 

The  court  instructs  the  jury  that  the  plaintiff  in  this  action  can- 
not avail  herself  of  the  mere  fact  that  the  defendant  was  on  the 
wrong  side  of  the  road,  inasmuch  as  she  Eerself  was  on  the  wrong 
side  of  the  road,  and  she  cannot  be  heard  to  complain  of  the  de- 
fendant doing  an  act  which  she  herself  was  doing,  and  the  jury  is 
instructed  that  under  such  circumstances  no  presumption  is  to  be 
raised  against  this  defendant  in  this  action.^* 

§  4960.     Circumstances  requiring  use  of  left  side  of  road 
See,  also,  post,  §  4973. 

You  are  instructed  that  both  the  plaintiff  and  defendant  were 

traveling  lawfully  and  rightfully  upon  the  east  side  of street, 

and  each  had  an  equal  right  to  be  on  the  east  side  of  the  street.^^ 

§  4961.     Lavi7  regulating  passing  o£  one  vehicle  by  another 
See,  also,  ante,  §  4955. 
§  4961(1).    California 

The  court  instructs  the  jury  that  the  statute  is  positive  and  man- 
datory that  an  automobile  approaching  and  attempting  to  pass  a 
vehicle  from  the  rear  must  pass  such  vehicle  on  the  left-hand  side 
thereof,  while  the  driver  of  the  vehicle  to  be  passed  must,  as  soon 

32  Karpeles  v.  City  Ice  Delivery  34  Raymond  v.  Hill,  143  P.  743,  168 
Co.,  73  So.  642,  198  Ala.  449.  Cal.  473. 

33  Hunter  v.  Quaintance  (Colo.)  168  ss  Raymond  v.  Hill,  143  P.  743,  168 
P.  918.  Cal.  473. 
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as  practicable,  turn  to  the  right  so  as  to  allow  free  passage  on  the 
left.^« 

I  instruct  you  that  one  who  violates  a  rule  of  law  governing  the 
use  of  a  public  highway,  or  fixing  how  the  passing  of  a  vehicle 
shall  be  conducted,  or  the  side  upon  which  they  shall  pass  each 
other,  is  guilty  of  negligence,  and  the  one  so  violating  any  of  these 
rules,  or  attempting  to  pass  a»  vehicle  on  a  side  other  than  is  pro- 
vided and  prescribed  by  law,  assumes  the  burden  of  his  experi- 
ment, and  is  liable  for  any  injury  that  takes  place  by  reason  of  or 
through  such  violation  of  law,  provided,  however,  that  the  party 
who  has  sustained  the  injury  has  not  contributed  to  the  injury.^' 

§  4961(2).     North  Carolina 

The  court  instructs  the  jury  that  the  defendant  was  required; 
under  the  law,  to  exercise  the  care  that  a  reasonably  prudent  man 
would  to  avoid  injury  to  the  plaintiff;  and,  if  the  defendant  failed 
to  do  so,  having  turned  to  the  right  of  the  road  instead  of  turning 
to  the  left,  the  defendant  would  be  guilty  of  negligence,  and  if  that 
was  the  proximate  cause  of  the  injury,  it  would  be  your  duty  to 
find  the  first  issue,  "Yes."  But  if,  by  the  conduct  of  the  plaintiff,  the 
defendant,  as  the  party  operating  the  machine,  the  owner  of  it, 
had  reasonable  grounds  to  believe,  and  believed  that  the  safe  way 
to  do  was  to  pass  to  the  right  and  it  was  unsafe  to  attempt  to  pass 
by  going  to  the  left,  then  it  would  not  be  negligence  upon  the  part 
of  the  defendant  to  pass,  or  attempt  to  pass,  turning  to  the  right. 
Was  the  defendant  excusable  from  going  to  the  left  by  reason  of 
the  conduct  of  the  plaintiff?    This  is  a  question  of  fact  for  you.^* 

The  court  instructs  the  jury  that,  if  you  answer  the  first  issue, 
"Yes,"  then  it  becomes  necessary  to  answer  the  second  issue,  and 
find  from  the  evidence  whether  or  not  the  plaintiff  turned  to  the 
left,  he  on  his  bicycle  and  they  in  their  car,  and  did  the  defendant 
have  reason  to  believe  that  if  they  proceeded  on  the  left,  there 
would  be  a  collision,  and  that,  if  they  turned  to  the  right,  they 
would  be  safe?  And  did  the  plaintiff,  after  he  turned  to  the  left, 
realize  that  he  had  made  a  mistake  in  regard  to  the  rules  of  the 
road  and  then  attempt  to  turn  to  the  right  without  seeing  the  dan- 
ger he  was  approaching,  and  ran  in  front  of  the  car,  and  was  that 
the  proximate  cause  of  his  injury?  If  you  so  find,  it  Avill  be  your 
duty  to  answer  the  second  issue,  "Yes."  But.  if  you  fail  to  so  find, 
it  would  be  your  duty  to  answer  it,  "No."  ■''"* 

88  WGnv*>r  V.  Cartor,  ]."»2  P.  32.'?,  28  ss  Cooke  v.   .Terome.  DO  S.   E.   7G7, 

Cal.  App.  241.  172  N.  C.  020. 

3  7  Weaver  v.  Curler,  152  1'.  32:5,  28  ^»  Cooke    v.   Jeruuie,   00   S.   E.   707, 

Cal.  App.  241.  172  N.  C.  02G. 
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§  4962.     Law  regulating  meeting  vehicles 
§  49G2(I).    Indiana 

You  ar6  instructed  that  if  you  find,  from  the  preponderance  of 
the  evidence,  that  the  plaintiff  was  riding  his  motorcycle  properly 

and  with  due  care  along  that  side  of  street  which  was  on 

his  right-hand  side,  and  was  so  proceeding  on  said  street 

over  its  intersection  with street,  and  that,  at  the  same  time, 

the  defendant  was  driving  his  automobile  along  said  street 

in  tae  opposite  direction  to  that  in  which  plaintiff  was  traveling, 
then  I  instruct  you  that  under  such  circumstances  the  plaintiff  had 
the  right  to  assume  that  defendant  would  keep  to  his  right  in  meet- 
ing and  passing  the  plaintiff,  and  that  if  he  had  occasion  to  turn 

his  automobile  out  of  said street  into  said  street  at 

said  intersection  thereof,  he  would  so  turn  into  said  street 

to  the  right  side  as  he  passed  the  plaintiff.*" 
§  4962(2).     Iowa 

You  are  instructed  that  it  is  the  law  of  this  state  that  vehicles 
meeting  each  other  on  the  public  road  shall  give  one-half  of  the 
same,  turning  to  the  right,  and  a  failure  in  this  regard  shall  make 
the  delinquent  liable  for  all  damages  resulting  therefrom.  You 
are  instructed  that  the  phrase  "vehicles  meeting  each  other"  does 
not  mean  merely  vehicles  passing  each  other  while  going  in  oppo- 
site directions,  but  it  implies  a  coming  together  in  such  manner 
that  there  would  be  an  actual  collision  or  apparent  danger  of  one 
if  they  should  pursue  their  course  without  change  of  direction.  If 
one  person  or  vehicle  travel  along  one  side  of  a  highway  and  an- 
other passes  along  the  other  side,  there  is  no  meeting  within  the 
meaning  of  the  statute  and  no  violation  of  its  provisions,  and  that 
would  be  true  even  though  each  person  or  vehicle  would  be  on  the 
left  side  of  the  highway.*^ 
§  4962(3).    Missouri 

You  are  further  instructed  that  whenever  a  person  operating  a 
motorc3^cle  or  automobile  shall  meet  on  the  public  highway  any 
other  person  riding  or  driving  on  said  highway,  the  person  so 
operating  such  motorcycle  or  automobile  shall  reasonably  turn  the 
same  to  the  right  of  the  center  of  such  highway  so  as  to  pass  with- 
out interference;  that  is,  each  party  shall  meet  and  turn  to  the 
right.^2 
§  4962(4).     Utah 

You  are  instructed  that,  if  the  condition  of  the  road,  its  nar- 
rowness, or  other  physical  conditions,  are  such  as  to  make  it  diffi- 

40  Reitz  V.  Hodgkins,  112  N.  E.  3S6,  42  Edwards    v.    Yarbrough     (App.) 
1S5  Ind.  163.                                                    201  S.  W.  972. 

41  Baker  v.  Zimmerman,  161  N.  W. 
479.  179  Iowa,  272. 
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cult  to  determine  what  the  duty  of  the  person  is,  in  order  to  com- 
ply with  these  two  sections  of  the  statute,  then  a  person  upon 
whom  the  obligations  rest  to  comply  with  them  must  honestly  ex- 
ercise his  best  judgment  according  to  the  circumstances  as  they 
appear,  and  if,  in  endeavoring  to  do  so,  he  acts  as  a  reasonable 
person  of  ordinary  prudence  would  do  under  such  conditions,  then 
he  cannot  be  held  responsible  for  the  consequence.** 

§  4963.     Duty  on  turning  into  another  street 
§  4963(1).    Alabama 

The  court  instructs  the  jur}^  that  the  driver  of  an  automobile, 
when  turning  from  one  street  to  another,  has  the  right  to  presume 
that  all  other  persons  using  the  street  will  conform  to  the  laws  of 
the  city,  and  such  driver  has  the  right  to  presume  and  act  thereon, 
until  it  otherwise  appears.** 

The  court  charges  the  jury  that  the  driver  of  the  automobile  in 

question,  when  he  attempted  to  turn  into  avenue,  had  the 

right  to  presume  that   riders  on  motorcycles  would   not  attempt 

to  cross  the  intersection  of street  and  avenue  at  a 

rate  of  speed  greater  than" miles  per  hour.*^ 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  south  side  of avenue,  by  reason  of  its  use  as 

a  team  track,  was  not  open  to  ordinary  traffic,  then  I  charge  you 
that  it  was  no  violation  of  the  ordinance  for  the  driver  of  defend- 
ant's car  to  turn  into  avenue,  after  having  passed  the  cen- 
ter of  the  intersection  of  street,  and  that  part  of  

avenue  which  is  open  to  ordinary  traffic.*** 

§  4963(2).     California 

The  court  instructs  the  jury  that  section of  the  city  ordi- 
nance referred  to  in  previous  instructions  provides  that  the  driver 
of  any  vehicle  in  or  upon  any  street  shall,  in  turning  to  the  left 
into  another  street,  pass  to  the  right  of  and  beyond  the  center  of 
the  street  intersection  before  turning.  Under  the  provisions  of 
this  ordinance,  if  you  find  from  the  evidence  that  the  defendant 
driving  the  delivery  wagon  in  question  intended  to  and  started  to 

turn  from  avenue,  proceeding  easterly,  into avenue, 

proceeding  northerly,  the  court  instructs  you  that  it  was.  his  duty 
to  pass  to  the  right  of  the  point  which  indicates  the  center  of  the 
intersection  of  those  streets,  and  if  you  find  from  the  evidence  that 
the  defendant  was  making  this  turn  with  the  intention  aforesaid, 
and  that  he  did  not  pass  to  or  beyond  the  center  of  the  intersec- 

<n  Rojrcs  V.   Clii.vton,   rjl  P.   7,  40  4  5  Karpolos    v.    City    Ice    Delivery 

T'tnh.  .".S9.  Co.,  T-i  So.  042,  198  Ala.  449. 

**  Karpclofl    v.    City    Ice    Delivery  'o  Karpcles    v.    Citv    Ice    Delivery 

Co.,  ?.'{  So.  (512,  19S  AIM.   119.  Co.,  73  So.  642,  198  Ala.  449. 
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tion  of  these  streets,  and  was  keepinc^  the  center  on  his  right,  then  you 
will  find  that  he  was  guilty  of  negligence,  and  if  you  find  that  such 
negligence  was  the  proximate  cause  of  the  injuries  to  plaintiff,  and 
that  plaintiff  was  not  guilty  of  negligence  proximately  causing  his 
own  injuries,  then  the  verdict  shall  be  in  favor  of  the  plaintiff.^' 

§  4964.     Duty  on  turning  back  on  same  street 

The  jury  are  instructed  that  you  are  to  take  all  the  evidence,  all 
the  circumstances,  and  determine  whether  he  was  doing  anything 
he  ought  not  to  have  done  under  all  the  circumstances.  He  had 
the  right  to  make  that  turn.  He  had  a  right  to  use  any  part  of 
the  street  that  he  was  coming  into,  subject  only  to  the  rights  of 
other  people  who  might  be  there.  If  two  vehicles  meet  in  a  street, 
it  is  the  duty  of  each  one  of  them,  as  seasonably  as  they  can,  to 
get  each  on  his  own  right-hand  side  of  the  traveled  way  of  that 
street.  But  that  law  does  not  compel  a  man  always  to  be  on  the 
right  side.  He  can  use  any  part  of  the  street,  so  long  as  he  is  not 
interfering  with  the  rights  of  other  people,  and  the  fact  that  this 
happened  on  the  right-hand  side  of  the  street  is  only  another  piece 
of  evidence  to  be  considered  by  you.    You  are  to  consider  whether 

was  endeavoring,  in  making  a  turn,  to  get  on  the  right-hand 

side  near  the  hydrant,  where,  under  certain  circumstances,  he  prop- 
erly belonged.** 

§  4965.     Priority  of  operator  of  vehicle  on  the  right 
g  4965(1).    California 

The  court  instructs  the  jury  that,  while  the  law  gives  to  the 
operators  of  vehicles  on  the  right  what  is  generally  termed  the 
"right  of  way,"  still  it  does  not  follow  as  a  matter  of  law  that,  upon 
the  happening  o^  a  collision  between  two  vehicles  at  the  intersec- 
tion of  two  public  highwa3'S,  the  operator  of  tlie  vehicle  on  the 
left  is  necessarily  guilty  of  negligence.  All  the  facts  and  circum- 
stances surrounding  the  happening  of  the  accident  must  be  con- 
sidered in  determining  whether  such  operator  was  in  fact  negli- 
gent. In  other  words,  the  law  governing  the  operation  of  vehicles 
must  be  applied  to  the  facts  and  circumstances  of  the  case,  and 
the  law  which  gives  to  the  operator  of  a  vehicle  on  the  right  the 
so-called  "right  of  way"  also  contemplates  that  such  operator  of 
such  vehicle  is  himself  operating  his  vehicle  in  a  careful  and  pru- 
dent manner,  and  with  due  regard  to  the  safety  of  others.*^ 

47  Squier  v.  Davis  Standard  Bread  4  9  Lawrence  v.  Goodwill  (App.)  1S6 

Co.,  185  P.  391,  181  Cal.  53-3.  P.  781. 

4  8  .Johnson  v.   Sliaw,  90  N.  E.  518, 
204  Mass.  165. 
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§  4965(2).     Delaware 

You  are  instructed  that  a  traveler  who  is  proceeding,  with  due 
care  and  caution,  on  the  right  side  of  a  street,  is  justified  in  assum- 
ing that  another  traveler  coming  in  the  opposite  direction  on  the 
wrong  side  of  the  street  will  do  all  that  a  reasonably  prudent  per- 
son under  all  the  circumstances  would  do  to  avoid  a  collision,  and 
if  they  should  collide  with  each  other,  the  traveler  on  the  right 
side  of  the  street  should  not  be  held  responsible,  if  he  did  all  that 
a  reasonably  careful  and  prudent  person  would  have  done  to  pre- 
vent the  accident.^" 

§  4965(3).    Rhode   Island 

The  court  instructs  the  jury  that,  if  you  find  that  at  the  time 

of  the  accident  the  plaintiff  was  riding  upon  •  street  on  his 

right  side  of  the  highway,  and  was  in  the  exercise  of  ordinary  care, 
and  the  driver  of  the  auto  truck  of  the  defendant  company  sud- 
denly drove  his  truck  to  the  left  side  of  the  highway  in  an  effort 
to  pass  a  team  in  front  of  him,  and  the  plaintiff  was  unable  to  get 
out  of  the  way  of  the  auto  truck  owing  to  the  suddenness  of  de- 
fendant's approach  in  front  of  him,  by  the  exercise  of  ordinary 
care,  then  the  defendant  company  is  liable  for  the  injuries  received 
by  the  plaintiff.®^ 

§  4966.     Violation  as  proximate  cause  of  accident 
§  4966(1).    Alabama 

The  court  instructs  the  jury  that,  before  plaintiff  will  be  en- 
titled to  recover  on  account  of  any  violation  of  the  ordinance  with 
reference  to  turning  from  one  street  into  another,  such  violation  of 
the  ordinance  must  have  been  the  direct  cause  of  the  action,  and 
if,  when  the  driver  made  his  turn,  the  motorcycles  were  not  then 
in  view,  but  thereafter  ran  into  the  automobile  at  a  high  rate  of 
speed,  defendant  would  not  be  liable  for  the  violation  of  such  ordi- 
nance, even  if  there  was  a  violation.^"' 

The  court  instructs  the  jury  that,  if  ,  the  driver  of  the 

motorcycle,  was  racing  the  motorcycle  across  avenue  and 

ran  into  the  automobile  of  defendant,  because  of  the  great  speed 
at  which  the  motorcycle  was  moving,  and  that  this  was  the  sole 
and  proximate  cause  of  the  action,  your  verdict  should  be  for 
dcfcnrlant.''^'' 

§  4966(2).    Delaware 

You  are  instructed  that  the  defendant  is  not  liable  for  such  neg- 
ligent act  or  acts  however,  unless  you  are  satisfied  from  the  evi- 

BOTravfTS  v.  Ilnrdnim,  1)2  A.  S."5,  02  Karpdos    v.    City    Ice    Delivery 

5  r.oyci',  .".Oli.  Co..  7:5  So.  <M2,  19S  Ala.  449. 

01  llil)!iH  V.  Itovcre  Kiibbcr  Co.,  Dl  ^'-^  Kiiriiolcs    v.    City    Ice    Delivery 

A.  58,  37  U.  I.  ISO.  Co.,  lli  Ho.  G42,  108  Ala.  449. 
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dence  that  the  violation  of  the  statute — that  is,  the  failure  to  give 
reasonable  warning  of  his  approach,  in  one  instance,  and  the  turn- 
ing to  the  right  instead  of  the  left,  in  the  other — caused  the  acci- 
dent complained  of;  nor  would  he  be  liable  in  any  event  if  the 
injury  was  caused  by  the  negligence  of  the  plaintiff,  herself,  or  if 
her  own  negligence  contributed  thereto.^* 

§  4966(3).     Iowa 

You  are  instructed  that  the  failure  of  one  party  to  give  one-half 
of  the  road  by  turning  to  the  right  in  meeting  a  vehicle  only  ren- 
ders him  liable  for  damages  when  his  failure  to  give  one-half  of 
the  road  by  turning  to  the  right  is  the  direct  and  proximate  cause 
of  the  injury  or  damages  to  the  other,  if  any.  In  other  words,  the 
simple  fact  that  a  man  drives  on  the  left-hand  side  of  the  road  and 
fails  to  turn  out  to  the  right  upon  meeting  another  vehicle  does 
not  render  him  liable  for  damages,  if  any,  to  the  other  person,  un- 
less his  failure  to  turn  out  was  the  direct  and  proximate  cause  of 
the  injury  or  damage  to  the  other,  if  any.^ 

4.     Injuries  by  Vehicles  to  Pedestrians  or  Persons  Standing  or  Play- 
ing in  Street 

§  4967.     Liability  in  general 
§  4967(1).    United  States 

The  jury  are  instructed  that  it  was  the  duty  of  the  driver  to  be 
on  the  lookout  for  persons  crossing  that  street,  and  to  apprehend 
that  people  would  be  or  might  be.  crossing  it,  and  hence  it  was 
his  duty  to  approach  the  crossing  at  such  a  rate  of  speed  and  with 
such  care  as  would  enable  him,  so  far  as  reasonably  possible,  to 
avoid  injuring  persons  lawfully  crossing  the  street  and  exercising 
care  on  their  part  to  avoid  injury.  Neither  had  a  right  of  way 
as  against  the  other,  but  both  were  under  obligations  to  be  watch- 
ful and  cautious  and  to  exercise  ordinary  care  at  the  cross-walk 
and  in  going  upon  and  using  the  same,  such  as  the  circumstances 
of  the  case  demanded.  Greater  care  was  required  if  circumstances 
demanded  it,  and  the  greater  the  danger  seen  or  apprehended  or 
reasonably  to  be  apprehended,  the  greater  the  care  required  of  both 
the  plaintiff  and  the  driver.  If  the  defendant's  driver  saw  the 
plaintiff  crossing  the  street,  then,  notwithstanding  the  fact  that  the 
plaintiff  was  himself  negligent  in  attempting  to  cross  the  street 
ahead  of  the  defendant's  team,  if  he  was,  it  was  the  driver's  duty 
to  do  everything  within  his  power  to  stop  or  turn  one  side  so  as 
to  avoid  doing  the  plaintiff  injury.  A  person  on  foot  desiring  to 
cross  a  city  street  has  a  right  to  cross  not  only  at  the  cross-walk, 

5  4  Campbell  v.  Walker,  78  A.  GOl,  ss  Pakcr  v.  Zimmerman,  161  N.  W. 

2  Boyee,  41.  479,  179  Iowa,  272. 
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but  wherever  he  pleases,  and  one  driving  horses  upon  the  street 
is  bound  to  be  watchful  at  all  points  as  well  as  at  the  cross-walks 
so  as  not  to  injure  a  person  crossing-.^® 

§  4967(2).     California 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
plaintiff  at  the  time  of  the  collision  in  question  was  upon  the  south 

side  of street  in  the  city  of ,  proceeding  in  an  easterly 

direction  thereon  and  that  the  said  collision  between  defendant's 
automobile  and  the  plaintiff  occurred  upon  the  soutli  side  of  the 
said  street  when  defendant's  automobile  was  proceeding  in  a  wes- 
terly direction  on  said  street  and  upon  and  along  the  south  side 
thereof,  then  you  are  instructed  that  the  plaintiff  was  upon  the 
side  of  the  street  where  he  was  entitled  to  be  when  proceeding  in 
an  easterly  direction  upon  and  along  said  street.^' 

You  are  instructed  that,  in  determining  whether  the  defendant's 
chauffeur  was  guilty  of  negligence  resulting  in  plaintiff's  injury, 
you  should  consider  all  the  facts  of  the  case,  the  direction  in  which 
the  car  was  traveling,  the  rate  of  speed  it  traveled,  whether  the 
chauffeur  gave  any  signal  or  warning  before  turning,  or  while 
traveling  backwards,  the  condition  of  the  street,  the  situation  and 
surroundings  of  the  parties,  the  manner  in  v/hich  plaintiff  was 
crossing  the  street,  and  what  observation,  if  any,  the  chauffeur 
made  while  backing  his  car.*^** 

The  jury  are  instructed  that  pedestrians  have  in  general,  and 
under  reasonable  restrictions  as  to  exercise  of  care  by  them,  a 
right  to  travel  anywhere  upon  a  public  highway,  and  it  is  negli- 
gence for  a  driver  of  a  vehicle  upon  a  public  highway  to  reck- 
lessly run  upon  a  pedestrian  who  is  standing  or  walking  with  his 
back  toward  him.°^ 

§  4907(3).    Delaware 

Gentlemen  of  the  jur}',  if  you  believe  from  a  preponderance  of 
the  evidence  in  this  case  that  the  defendant,  at  the  time  of  the 
accident,  was  the  owner  of  the  automobile  that  caused  the  injury 
to  the  plaintiff,  and  that  the  machine  or  the  person  operating  it 
was  under  the  direction  and  control  of  the  defendant,  and  shall 
also  believe  that  the  injuries  to  the  plaintiff  were  caused  by  the 
negligent  running  and  operation  of  the  machine,  and  the  plaintiff 
himself  was  free  from  any  negligence  that  contributed  to  the  ac- 
cident, your  verdict  should  be  in  favor  of  the  plaintiff.*^® 

68  IIoaKlJiiHl   V.   Cniifif'M    (C.   C.  N.  no  Raymond  v.  Hill,  143  V.  743,  168 

Y.)  100  1<\  H(;.  Cal.  473. 

B7  naiIIJiry;<-on  v.  Myers,  182  P.  37,  «"  (Jricr    v.    Samuel,    80   A.    209,   4 

180  fa  I.  r,()\.  Boyce,  106. 

s«  SJioldon  V.  JajiKs.   ICO  P.  8,  175 
fal.  474,  -2  A.  L.   IC.    1  l!>3. 
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The  jury  are  instructed  that  the  driver  of  a  horse  upon  a  pub- 
lic highway  must  use  ordinary  care  in  its  management,  and  is  lia- 
ble for  all  damages  occasioned  by  his  careless  driving.  Greater  care 
is  required  of  one  driving  along  a  crowded  street  or  thoroughfare 
within  a  town  or  city  than  upon  an  ordinary  public  road,  where 
there  is  no  such  crowded  condition.  Therefore,  if  the  jury  believe 
from  the  evidence  in  the  case  that  the  defendant  was  driving,  at 
the  time  of  the  accident,  negligently  and  recklessly,  and  without 
ordinary  care,  taking  into  consideration  all  the  facts  and  circum- 
stances surrounding  the  accident,  and,  as  a  result  of  such  want  of 
ordinary  care,  inflicted  upon  the  plaintiff  the  injuries  complained 
of,  the  verdict  should  be  for  the  plaintiff.*'^ 

The  jury  are  instructed  that  ordinary  care  in  driving  a  horse 
and  vehicle  means  such  care  as  prudent  men  ordinarily  use  in  like 
circumstances,  taking  into  consideration  the  time,  the  place,  the 
condition  of  the  highway,  the  possible  dangers,  the  known  obstruc- 
tions, and  the  damage  likely  to  result  from  driving  carelessly  at 
that  particular  time  and  place.*^^ 

The  jury  are  instructed  that,  if  the  evidence  shows  that  the  de- 
fendant knew  of  the   excavation  upon   the  side  of  street, 

upon  which  he  was  then  driving,  he  was,  in  passing  by  such  ex- 
cavation, bound  to  use  greater  care  than  would  have  been  required 
of  him  at  some  point  at  which  there  was  no  such  place  of  danger.®^ 

The  jury  are  instructed  that,  if  the  jury  believe  from  all  the  evi- 
dence in  the  case  that  the  defendant  was  driving  his  horse  in  a 
run,   and  racing  with  a   bicycle  at  a  dangerous   and  unnecessary 

speed,  upon  one  of  the  streets  of  the  city  of  ,  that  would 

constitute  negligence;  and,  if  the  jury  further  believe  that  the  in- 
juries complained  of  were  received  by  plaintiff  as  the  direct  re- 
sult of  such  negligence  on  the  part  of  the  defendant,  the  plaintiff 
is  entitled  to  recover  in  this  suit.'''* 

§  4967(4).     Iowa 

The  jury  are  instructed  that  the  law  requires  that  the  driver  of 
an  automobile  upon  the  public  streets  and  highways  must  use  rea- 
sonable care  and  caution  for  the  safety  of  others,  and  what  is  rea- 
sonable care  in  this  case  is  to  be  determined  by  the  circumstances 
as  shown  by  the  evidence.''^ 

61  Ford  V.  Whiteman,  45  A.  543,  2  e4  Ford  v.  Whiteman,  45  A.  543,  2 

Pennewill,  355.  Pennewill,  355. 

6  2  Ford  V.  Whiteman,  45  A.  543,  2  es  McLaughlin  v.  Griffin,  135  N.  W. 

Pennewill,  355.  1107.  155  Iowa,  302. 

6  3  Ford  Y.  Whiteman,  45  A.  543,  2 
Pennewill,  355. 
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§  4967(5).    Maryland 

The  court  instructs  the  jury  that,  if  the  jury   find  that  on   or 

about  the day  of ,  the  plaintiff  was  injured,  and  that 

said   injury  was   caused  by  a   truck  belonging  to  the  defendants 

while  traveling  upon street  at  or  about  its  intersection  with 

street,  public  thoroughfares   of  the  city  of  ,  if  the 

jury  so  find,  and  that  said  injury  resulted  directly  from  the  want 
of  ordinary  care  and  prudence  of  the  driver  or  servant  of  the  de- 
fendants in  handling  and  managing  said  truck,  and  not  from  the 
want  of  ordinary  care  and  prudence  on  the  part  of  the  plaintiff 
directly  contributing  to  the  injury,  then  the  plaintiff  is  entitled  to 


recover 


G« 


§  4967(6).     Oregon 

You  are  instructed  that  if  this  occurrence  w^as  a  pure  accident, 
that  is,  if  it  could  not  have  been  avoided,  why  nobody  is  respon- 
sible. If  it  resulted  from  the  negligence  of  the  employes  of  the 
creamery  company,  without  contributory  negligence  on  the  part 
of  the  plaintiff,  then  the  company  is  liable.^' 

§  4967(7).    Washington 

You  are  instructed  that,  if  you  find  that  the  deceased,  at  the 
time  and  place  alleged  in  the  complaint,  was  standing  by  his  ve- 
hicle in  the  public  highway  in  the  act  of  taking  a  rope  therefrom 
in  full  view  of  the  defendant,  and  while  so  standing,  without  chang- 
ing his  position,  said  defendant  negligently  and  carelessly  drove 
the  automobile,  or  negligently  and  carelessly  permitted  it  to  run 
against  him,  without  exercising  reasonable  care  to  avoid  him,  and 
thereby  caused  injuries  from  which  he  died,  she  would  be  guilty 
of  negligence,  and  the  plaintiff  would  be  entitled  to  a  verdict.  In 
this  connection  I  also  instruct  you  that,  even  though  you  may  not 
be  convinced  from  the  evidence  that  the  deceased  sustained  the 
injuries  from  which  he  died  in  the  manner  alleged  and  set  forth  in 
the  complaint,  but  are  convinced  that  the  deceased  had  turned 
from  his  vehicle  and  was  in  the  act  of  going  away  from  it,  and  was 
run  into  by  said  automobile  without  negligence  on  his  part,  as  I 
will  hereafter  refer  to,  and  that  his  being  run  into  by  said  automo- 
bile was  the  result  of  carelessness  and  negligence  upon  the  part  of 
the  defendant,  the  plaintiff  would  nevertheless  be  entitled  to  a  ver- 
dict.«« 

66  Epstein    V.    liupport,   90   A.   08.5,  es  Sfcplionson    v.    Parton,    155    P. 

120  M(].   l.'IU.  117,  SO  Wash.  U53. 

07  iK'l(ivn;,'('  V.   Old   Oroj^on   Cronm- 
t'ly  Co.,  117  1*.  .'i'Jli,  7U  Or.  I'M. 
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§  4968.     Unavoidable  accident 
§  4963(1).     Delaware 

The  jury  are  instructed  that,  if  the  jury  shall  believe  from  the 
evidence  that  the  horse  was  running  away,  and  beyond  the  con- 
trol of  the  defendant,  such  running  away  not  being  occasioned  by 
any  fault  of  the  defendant,  the  case  comes  under  the  head  of  un- 
avoidable accident,  and  the  plaintiff  cannot  recover.  Again,  if 
the  jury  shall  believe  from  the  evidence  that  the  defendant  did  all 
that  a  reasonably  prudent  man  should  have  done  under  the  cir- 
cumstances to  avert  the  accident,  the  plaintiff  cannot  recover.*'^ 

§  4968(2).    Maryland 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  the  plaintiff  stepped  or  jumped  in  the  way  of  the  automobile 
of  the  defendants  when  it  could  not  be  arrested  in  its  course,  and 
under  circumstances  where  with  ordinary  care  on  the  part  of  the 
chauffeur  in  charge  of  said  automobile  the  automobile  could  not 
be  brought  to  a  pause  early  enough  to  save  the  plaintiff  from  in- 
jury, the  defendants  are  not  liable,  and  the  verdict  of  the  jury  must 
be  for  the  defendants.'" 

The  court  instructs  the  jury  that  if  they  find  from  the  evidence 
in  the  case  that  the  infant  plaintiff  stepped  or  ran  in  the  wa}''  of  the 
'automobile  of  the  defendant  when  it  could  not  be  arrested  in  its 
course,  and  under  circumstances  where  with  ordinary  care  on  the 
part  of  the  chauffeur  the  car  could  not  be  brought  to  a  pause  early 
enough  to  save  the  infant  plaintiff  from  injury,  the  defendant  is 
not  liable,  and  the  verdict  of  the  jury  must  be  for  the  defendant.'^ 

§  4968(3).     Missouri 

The  court  instructs  the  jury  that,  if  3^ou  find  and  believe  from 
the  evidence  that  the  car  driven  by  M.  was  standing  in  or  near  the 
middle  of  the  public  highway,  and  the  plaintiff  had  gotten  out  of 
said  car  and  was  standing  on  the  opposite  side  from  that  on  which 
the  defendant  passed,  or  in  the  rear  of  said  car,  so  as  to  be  hidden 
from  the  view  of  the  defendant,  and  that  the  defendant  used  due 
care  and  caution  in  passing  the  car  of  M.,  and  that  plaintiff  stepped 
across  from  behind  such  car,  in  front  of  defendant's  car,  so  close 
that  defendant  could  not  stop  said  car  before  striking  plaintiff,  then 
defendant  is  not  liable  for  the  injuries  suft'ered  by  plaintiff",  even 
though  defendant  did  not  signal  with  horn,  bell,  or  other  device. 
"Due  care  and  caution,"  as  used  in  these  instructions,  means  the 

69  Ford  V.  Whiteman,  4-5  A.  543,  2  Md.  "^iQ.      In    this    case   defendant's 

Pennewill,  355.  theory   was    that   plaintiff   ran   from 

7  0  Epstein   v.   Ruppert,   99   A.   6S5,  the  sidewalk  so  suddenly  and  unex- 

129  Md.   432.  pectedly    that    it    was    impossible   to 

71  Sullivan  v.  Smith,  91  A.  456,  123  avoid  striking  her. 
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highest  degree  of  care  that  a  very  careful  person  would  use  under 
the  same  or  similar  circumstances,'^ 

§  4968(4).    Texas 

You  are  charged  that,  if  you  believe  from  the  evidence  that  the 
plaintiff  was  struck  by  the  defendants'  automobile  by  accident,  you 
will  find  for  the  defendants.  By  accident  is  meant  such  an  unex- 
pected catastrophe  as  occurs  without  any  one  being  to  blame  for 
it ;  that  is,  without  anybody  being  guilty  of  negligence  in  doing  or 
permitting  to  be  done  or  omitting  to  do  the  particular  thing  that 
caused  such  casualty.'^ 

§  4968(5).    Washington 

You  are  instructed  that,  if  you  believe  from  a  fair  preponderance 
of  the  evidence  in  this  case  that,  at  the  time  of  the  collision  be- 
tween the  two  automobiles,  the  defendant  R.  was  driving  the  auto- 
mobile in  his  control  in  a  reasonably  careful  manner  and  at  a  rea- 
sonable and  lawful  rate  of  speed,  and  with  proper  and  sufficient 
lights  thereon,  and  that,  by  reason  of  the  circumstances  existing  at 
the  place  of  the  collision,  he  did  not  see  the  automobile  of  the  de- 
fendant M.,  and  that  he  should  not  be  charged  with  the  conse- 
quences, under  the  circumstances  of  not  having  seen  the  automo- 
bile, and  that  after  the  collision  between  the  two  automobiles,  the 
said  R.  was  thrown  from  his  seat,  and  as  a  result  of  his  being  so 
thrown  his  foot,  or  other  part  of  his  body,  came  in  contact  with 
the  lever  that  controls  the  speed  of  the  automobile  without  design, 
purpose,  or  fault  on  his  part,  and  as  a  result  thereof  the  automobile 
in  which  he  was  riding  suddenly  acquired  a  greater  speed  and  was 
beyond  his  control,  and  as  a  result  thereof  ran  over  the  plaintiff, 
then  you  will  find  a  verdict  in  favor  of  the  defendants  W.  and  R.'''* 

§  4969.     Respective  rights  of  pedestrians  and  travelers  in  vehicles 
S  4969(1).    Delaware 

The  court  instructs  the  jury  that  a  traveler  on  foot  has  the  same 
right  to  the  use  of  the  public  streets  of  a  city  as  a  vehicle  of  any 
kind.  In  using  any  part  of  the  streets  all  persons  are  bound  to  the 
exercise  of  reasonable  care  to  prevent  collisions  and  accidents.  Such 
care  must  be  in  proportion  to  the  danger  or  the  peculiar  risks  in 
each  case.  It  is  the  duty  of  the  person  operating  an  automobile,  or 
any  other  vehicle,  upon  the  public  streets  of  a  city  to  use  ordinary 
care  in  its  operation,  to  move  at  a  reasonable  rate  of  speed,  and 
cause  it  to  slow  up  or  to  stop  if  need  be,  where  danger  is  imminent 

72  Anflor.son  V.  Vooltz  (App.)  200  S.  74  .7.,,|,iilli    v.    Woidon,    1.12    P.    .3.*^, 

W.  r,Hi.  73  VViisli.  DID,  -lb  L.  R.  A.  (N.  S.)  S27. 

7'i  VoHper   V.   T>]ivc'inl('r    (Civ.   App.) 
140  S.  W.  r!77. 
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and  could,  by  the  exercise  of  reasonable  care,  be  seen  or  known  in 
time  to  avoid  accident.  Greater  care  is  required  at  street  crossings 
and  in  the  more  thronged  streets  of  a  city  than  in  the  less  ob- 
structed' streets  in  the  open  or  suburban  parts.  There  is  a  like  duty 
of  exercising  reasonable  care  on  the  part  of  the  pedestrian.  The 
person  having  the  management  of  the  vehicle  and  the  traveler  on 
foot  are  both  required  to  use  such  reasonable  care  as  the  circum- 
stances of  the  case  demand ;  an  exercise  of  greater  care  on  the  part 
of  each  being  required  where  there  is  an  increase  of  danger.  The 
right  of  each  must  be  exercised  in  a  reasonable  and  careful  man- 
ner, so  as  not  unreasonably  to  abridge  or  interfere  with  the  rights 
of  the  other;  and  both  are  bound  to  the  reasonable  use  of  all  their 
senses  for  the  prevention  of  accident,  and  the  exercise  of  all  such 
reasonable  caution  as  ordinary  careful  and  prudent  persons  would 
exercise  under  like  circumstances.'*^^ 

§  4969(2).     Oregon 

You  are  instructed  that  a  pedestrian  and  travelers  in  wagons 
have  equal  rights  in  the  street,  and  while  the  sidewalk  is  the  place 
for  pedestrians  alone,  yet  they  have  the  right  also  to  walk  across  or 
along  the  street,  and  it  is  the  duty  of  both  pedestrian  and  travelers 
by  vehicle  to  recognize  the  right  of  each  to  be  upon  the  street,  and 
it  is  the  duty  of  each  to  exercise  reasonable  care  under  the  circum- 
stances.'^ 

You  are  instructed  that  pedestrians  and  vehicles  of  all  kinds 
have  equal  rights  on  the  street.  Whatever  the  rule  may  be  in  the 
country,  on  a  paved  street,' in  the  city,  people  have  a  right  to  cross 
and  recross  and  go  along  the  street  without  reference  to  vehicles, 
except  that  they  must  exercise  reasonable  care  under  the  circum- 
stances under  which  they  move,  and  the  vehicle  must  al-so  exer- 
cise reasonable  care  under  the  circumstances  in  which  it  moves. 
The  parties  owe  each  other  reciprocal  duties  of  reasonable  care 
commensurate  with  the  situation,  and  with  their  respective  ages 
and  intelligences." 

§  4970.     Rights  of  motorists 

The  court  instructs  the  jury  that  the  owner  of  an  automobile 
has  the  same  right  as  the  owner  of  other  vehicles  to  use  the  high- 
ways or  streets  of  a  city,  and  like  them  he  must  exercise  reasonable 
care  and  caution  for  the  safety  of  others.'* 

7  5  Griei;  v.    Samuel,   86  A.   209,   4  7  7  Delovage  v.  Old  Oregon  Cream- 

Boyce,  106.  ery  Co.,  147  P.  392,  76  Or.  430. 

7  6  Delovage  v.  Old  Oregon  Cream-  '«  Grier  v.  Samuel  (Del.)  86  A.  209, 

ery  Co.,  147  P.  392,  76  Or.  430.  4  Boyce,  106. 
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§  4971.     Duty  of  motorist  to  keep  lookout,  to  sound  signals,  and 

to  keep  machine  under  control 
§  4971(1).    Arkansas 

You  are  instructed  that  the  defendants  had  the  right  to  run 
their  car  upon  the  highways,  but  in  so  doing  they  must  use  due  care 
and  diligence  not  to  injure  other  persons  using  the  highway  at  the 
same  time.  It  is  the  duty  of  a  person  operating  an  automobile 
upon  the  highways  to  use  due  care  to  keep  his  automobile  upori  the 
highways  ;  to  use  due  care  to  keep  his  automobile  under  control,  and 
he  must  possess  reasonable  skill  in  operating  an  automobile  before 
he  undertakes  to  operate  said  automobile  upon  the  public  thorough- 
fares or  highways ;  if  he  fails  to  possess  reasonable  skill  in'operating 
the  car  or  fails  to  exercise  due  care  in  operation  of  the  car,  that 
constitutes  negligence.  Due  care  is  such  care  as  an  ordinary  per- 
son would  use  in  operating  an  automobile  upon  the  highway,  and 
lack  of  this  due  care  is  negligence.  Negligence  is  the  failure  to 
exercise  that  degree  of  care  which  an  ordinarily  careful  person 
would  use  under  the  same  or  similar  circumstances."^ 

§  4971(2).     California 

You  are  Instructed  that,  if  the  jury  find  from  the  evidence  that 
the  person  in  charge  of  defendant's  automobile  was  driving  the 

same  backward  in  a  northerly  direction  on  the  west  side  of 

street,  and  did  not  look  in  the  direction  that  said  auto  was  running 
to  ascertain  if  any  one  was  traveling  upon  or  crossing  said  street  in 
his  immediate  vicinity,  and,  in  consequence,  ran  into  and  injured  the 
plaintiff,  then  the  defendant  was  guilty  of  negligence.*^ 

You  are  instructed  that  ordinary  care,  or  its  opposite,  neglect,  are 
not  absolute  terms,  but  they  have  reference  to  times,  places, 
and  circumstances,  and  where  a  plaintiff  is  a  foot  passenger,  cross- 
ing a  street  where  vehicles  are  numerous,  it  is  his  duty  to  look 
both  ways,  and  the  same  duty  was  imposed  on  defendant's  driver  in 
driving  the  car  backward.** 

§  4971(3).    lowa 

The  jury  are  instructed  that  the  signal  of  the  traffic  officer,  by 
reason  of  which  defendant  claims  to  have  moved  his  car  westwardly 
across  the  intersection  in  question,  did  not  relieve  him  of  the 
duty  of  sounding  the  horn  of  his  machine  or  otherwise  exercj,sing 
reasonable  care  for  the  safety  of  persons  in  the  crowd  waiting  for 
the  street  car  at  the  time  in  question.*" 

7  0  llnRjicv    V.    LciiiiDX.    21  n    S.  W.           si  Sholrlon  v.  James,  166  P.  8,  175 

:'.-Si,  1  t'J  Ai'k.  r.!)."..  Cnl.  474.  2  A.   L.  It.   1493. 

NO  Sholilon  V.  .IntiK's,   H;o  P.  8,  175           **-  Wjiliiicr-Ilobuits    V.    Hennessey, 

Cal.  474,  2  A.  L.  K.  li'Xi.  ISl  N.  W.  708. 
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§  4971(4).     Kentucky 

You  are  instructed  that  the  public  hig-hwa3'-s  are  for  the  use  of 
the  public  generally,  including  those  who  operate  autombiles ;  that 
the  term  "public  highways"  applies  to  and  includes  the  streets  of 
our  cities  ;  that  every  operator  of  an  automobile  on  a  public  highway 
or  street  must  drive  the  same  in  a  careful  and  prudent  manner, 
and  at  such  a  rate  of  speed  as  not  to  endanger  the  limb  or  life  of 
any  person ;  that  one  driving  an  automobile  upon  approaching  a 
pedestrian  upon  any  part  of  a  traveled  highway,  and  not  upon  a 
sidewalk,  owes  a  duty  to  the  public  to  slow  down  and  give  timely 
signal  with  a  horn  or  other  device;  and  that  a  failure  to  do  so  would 
constitute  negdigence.^^ 

The  court  instructs  the  jury  that  it  was  the  duty  of  Miss , 

who  was  operating  the  automobile  at  the  time  in  question,  to  run 
the  autombile  at  a  reasonable  rate  of  speed,  to  keep  a  reasonable 
lookout  for  persons  upon  the  street  in  front  of  the  automobile,  or  so 
near  in  front  of  it  as  to  be  in  danger  of  being  struck  by  the  automo- 
bile, and  at  such  place  or  places  as  she  had  reasonable  grounds  to 
anticipate  that  persons  would  be  upon  the  carriage  way  of  the  street 
in  front  of  the  machine,  or  so  near  thereto  as  to  be  in  danger  of 
being  struck  by  the  machine,  to  give  timely  warning  of  the  approach 
of  the  automobile  to  such  place  by  sounding  the  horn,  and  to  keep 
the  automobile  under  reasonable  control,  and  to  exercise  ordinary 
care  to  so  operate  the  automobile  as  to  avoid  coming  into  collision 
with  persons  on  the  street ;  and  if  you  believe  from  the  evidence  in 
this  case  that  she  failed  to  perform  such  duties,  or  any  of  them, 

and  thereby  caused  the  automobile  to  collide  with   Mrs.  , 

and  her  death  resulted  therefrom,  then  the  law  of  the  case  is  for 

the  plaintiff  and  against  the  defendant,  ,  and  yoU'  should  so 

find.  But,  unless  you  so  believe  from  the  evidence,  the  law  of  the 
case  is  for  the  defendant,  and  you  should  so  find.** 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
that  plaintift''s  decedent,  while  in  a  position  of  safety,  saw  the  de- 
fendant's car  approaching,  then  I  instruct  you  that  the  duty  did  not 
rest  upon  the  operator  of  the  machine  to  sound  a  warning  there- 
after.^^ 

§  4971(5).    Missouri 

The  jury  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  M.  street,  between  and  streets,  was  on 

the  day  of  a  public  street  much  used  for  travel  in 

83  Collinson  v.  Cutter,  170  N.  W.  85  Bruce's  Adni'x  v.  CallabaD,  213 
420,  186  Iowa.  276.                                        S.  W.  557,  1S5  Ky.  L 

84  Bruce's  Adm'x  v.   Callahan,  213 
S.  W.  557,  185  Ky.  1. 
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the  city  of ,  and  if  you  further  find  from  the  evidence  that 

about  o'clock  p.  m.  on  the  said  day  of  the 

defendant  was  in  charge  of,  and  operating,  the  car  mentioned  in 
the  evidence,  running  the  same  upon  and  along  said  M.  street  in 

an  easterly  direction  between  said  and  streets,  and 

if  you  further  find  from  the  evidence  that  at  said  time  plaintiff  was 
walking  in  an   easterly   direction  upon  and  along  said   M.   street 

between  said  and  streets,  and  if  you  further  find 

from  the  evidence  that  at  said  time  and  place  the  defendant,  in 
charge  of  and  operating  said  car,  approached  said  plaintiff,  and  that 
he  then  and  there  failed  to  use  the  highest  degree  of  care  that  a 
very  careful  person  would  use  under  like  or  similar  circumstances  to 
prevent  injury  to  persons  traveling  upon  said  street,  but  that  he 
then  and  there  negligently  and  carelessly  operated  said  car,  by 
failing  to  keep  a  vigilant  watch  for  persons  traveling  on  said  street, 
or  that  defendant  was  operating  said  car  at  a  dangerous  rate  of 
speed,  or  carelessly  and  negligently  operated  said  car  in  the  night- 
time, and  while  it  was  dark,  and  without  giving  any  warning  to 
plaintiff  of  his  approach,  and  that  plaintiff'  had  no  warning  of  the 
approach  of  defendant's  car,  and  if  you  further  find  from  the  evi- 
dence that  by  reason  of  such  acts,  or  either  of  them,  said  car, 
operated  by  defendant  ran  into  or  against  and  injured  plaintiff', 
and  if  you  further  find  from  the  evidence  that  plaintiff  was  exer- 
cising ordinary  care  for  his  own  safety,  then  your  verdict  must  be 
for  the  plaintiff.*^ 

§  4971(6).    Virginia 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant,  while   driving   her   electric   car   or   automobile   along 


street  on  the  day  of  the  alleged  accident,  to  use  ordinar}^  care:  (1) 
To  keep  the  said  car  at  all  times  under  reasonable  control  by  the  use 
of  the  steering  lever,  brakes,  and  current  controller  with  which 
the  same  was  equipped.  (2)  To  observe  and  obey  the  provisions  of 
such  traffic  ordinances  as  the  evidence  shows  were  then  in  force  in 
the  city  of ,  regulating  the  rate  of  speed  of  electric  automo- 
biles, and  other  like  vehicles  on  street,  and  regulating  the 

manner  in  which  parties  driving  such  vehicles  and  going  in  the 
same  direction  should  pass  each  other.  And  if  the  jury  believe  from 
the  evidence  that  the  said  defendant  failed  to  use  ordinary  care  to 
l)erform  any  one  or  all  of  the  foregoing  duties,  and  that  by  reason 
thereof  the  car  which  she  was  driving  left  the  driveway  of  said 
street,  and  ran  partially  or  wholly  upon  the  sidewalk,  and  struck 
and  killed  the  decedent,  while  he  was  either  standing  or  walking  on 

86  MofTutt  V.  Link,  li'J'J  S.  W.  830.     This  Is  uudor  a  statutory  provision. 
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said  sidewalk,  then  the  defendant  was  guilty  of  negligence,  and  if 
the  jury  further  believe  from  the  evidence  that  such  negligence 
was  the  proximate  cause  of  the  death  of  the  decedent,  they  must 
find  for  the  plaintiff.*'^ 

The  court  instructs  the  jury  that,  even  if  they  believe  from  the 
evidence  that  an  automobile  struck  the  defendant's  machine  in 
passing,  yet,  if  they  further  believe  from  the  evidence  that  at  the 
time  said  machine  was  struck  the  defendant  failed  to  have  her  car 
under  reasonable  control  by  not  using  her  steering  lever,  brakes, 
and  current  controller,  or  that  at  the  time  her  machine  was  struck 
the  defendant  was  exceeding  miles  per  hour,  or  was  driv- 
ing at  such  a  speed  that  her  machine  could  not  be  promptly  and 
quickly  stopped  under  the  conditions  of  traffic  existing  at  that  time. 

^ven  though  said  speed  was  less  than miles  per  hour,  and 

that  the  defendant's  failure  to  keep  her  machine  under  control,  or 
the  speed  at  which  she  was  going,  efficiently  contributed  to  the  run- 
ning of  the  defendant's  machine  onto  the  pavement  of  — '■ street, 

then  she  was  guilty  of  negligence,  and  you  should  find  for  the 
plaintifif.^* 

§  4971(7).    Washington 

I  instruct  you  that,  if  you  find  from  the  evidence  in  this  case  that 
the  servant  of  the  defendant  did  approach  said  crossing,  and  did 

run  over  and  upon  and  injure  said ,  and  did  fail  and  neglect  to 

sound  any  gong,  bell,  or  whistle,  so  as  to  warn  said  of  the 

approach  of  said  automobile,  the  defendant  was  guilty  of  such 
negligence  in  that  behalf  as  to  render  him  responsible  to  the  plain- 
tiff for  damages,  unless  you  should  find  that  said was  injured 

b}^  reason  of  his  own  contributory  negligence,  as  hereinatter  de- 
fined.«3 

§  4972.     Same — Right  of  way  of  pedestrian 

You  are  instructed  that  a  pedestrian  crossing  a  public  street  at  a 

public  crossing  is,  by  the  ordinance  of  the  city  of  ,  in  the 

absence  of  a  clear  and  plain  warning  not  to  do  so,  entitled  to  the 
right  of  way,  and  cannot  be  held  liable  for  failure  to  observe  con- 
tinuous and  extraordinary  care  and  observation  to  avoid  vehicles 
using  such  street  when  the  street  is  open  and  unobstructed,  and 
the  driver  or  drivers  of  such  vehicles  have  equal  opportunity  to 
observe  and  notice  pedestrians  using  said  crossing  at  the  time.     If 

you   find   that  the  plaintiff   was,   on   the  ,   crossing  

street,  at  a  public  crossing,  to  board  a  street  car  running  upon  said 

8  7  Trauerman    v.     Oliver's    Adm'r  ss  Moy  Quon  v.  M.  Furuya  Co.,  143 

(App.)  99  S.  E.  647,  125  Va.  458.  P.  99,  81  Wash.  526. 

8  8  Trauerman     v.     Oliver's     Adm'r 
(App.)  99  S.  E.  647,  125  Va.  458. 
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street,  and  had,  previous  to  attempting  such  crossing,  received  no 
notice  or  warning  of,  or  danger  from,  the  immediate  approach  of 
defendant's  taxicab,  the  plaintiff  had  the  right  of  w^ay  upon  such 
crossing,  and,  in  the  absence  of  such  previous  warning,  was  not 
required  to  exercise  continuous  observation  to  ascertain  or  dis- 
cover the  approach  of  such  taxicab  to  avoid  colhsion  with  the 
same ;  but  it  was  the  duty  of  the  driver  of  the  taxicab,  in  approach- 
ing a  crossing  where  street  cars  stopped  to  discharge  or  receive 
passengers,  to  avoid  collision  with  all  persons  using  such  cross- 
ing for  the  purpose  of  boarding  such  street  cars.^** 

§  4973.  Duty  of  driver  of  vehicle  when  compelled  by  obstructions 
to  proceed  on  wrong  side  of  road 
The  jury  are  instructed  that  in  turning  to  the  left  and  proceed- 
ing up  the  avenue  at  this  time  in  question  northerly,  it  was  his 
duty  to  be  on  the  alert,  use  his  eyes,  his  ears,  his  senses,  to  exer- 
cise care  and  caution,  to  look  carefully  ahead  and  proceed  with 
caution,  and  also  with  reduced  speed,  unless  he  could  see  that  there 
were  no  persons  on  the  west  side  of  the  avenue  and  no  conditions 
demanding  it  with  whom  he  was  liable  to  come  in  contact ;  and 
you  are  authorized  to  find,  gentlemen,  that  on  crossing  to  and  in 
proceeding  on  the  left-hand  side  going  northerly  reasonable  and 
due  care  and  caution  required  him  to  consider  that  persons,  or 
even  vehicles,  might  be  there,  hidden  from  his  view  by  the  cars, 
the  street  cars,  either  going  south  or  crossing  the  street  easterly  or 
westerly,  who  were  relying  on  the  fact  that  there  were  no  vehicles 
to  the  south  of  them,  nearby,  moving  northerly  on  the  west  side, 
and  that  to  come  upon  or  to  pass  to  that  side  suddenly  from  the 

east  side,  and  at  or  near  the  south  end,  that  is,  within  or 

feet  of  it — the  south  end  of  the  car  then  on  the  south-bound 

track — and  to  proceed  northerly  at  a  rapid  rate  of  speed  would  be 
a  careless  and  negligent,  or  even  a  dangerous  thing  to  do ;  and 
you  are  authorized  to  find,  you  are  not  directed  to  find,  but  the 
evidence  in  this  case  and  the  law  will  justify  you  in  finding,  if  you 
believe  that  there  was  negligence  within  the  rule  stated,  that  his 
so  crossing  and  moving  on  north  was,  under  the  existing  and  ob- 
vious conditions — that  is,  the  conditions  known  to  him  and  seen 
by  him — a  negligent  act,  or  constituted  negligence.  You,  gentle- 
men, are  to  find  what  the  obvious  conditions  were.®^ 

§  4974.     Care  required  as  to  children  playing  in  street 

You  are  instructed  that,  if  you  believe  and  find  from  the  evi- 
dence that  the  ])laintiff  was,  on  -; ,  the  sole  surviving  parent 

»"  Yannse    v.     S'-attlo    T.-ixirnb    &  "'New    York   Trnnsp.    Co.   v.   Gar- 

Tran.sfer  Co.,  157  V.  107G,  01  Wusli.  side  (f\  C.  A.  N.  Y.)  157  F.  521,  85  C. 
415.  C.  A.  285. 
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of  ,  a  minor,  and  that  the  said  minor  came  to  his  death  by 

reason  of  a  collision  with  the  automobile  mentioned  in  evidence, 
and  if  you  further  believe  and  find  from  the  evidence  that  said 
automobile  was  the  property  of  defendant,  and  the  driver  thereof 
the  employe  of  said  defendant,  and  at  said  time  was  acting-  within 
the  scope  of  his  employment,  and  that  said  minor  was  just  before 

said  collision  rapidly  coasting  down street  and  approaching 

street,  and  in  imminent  danger  of  being  struck  by  said  auto- 
mobile, and  that  the  driver  of  said  automobile  saw,  or  by  the  ex- 
ercise of  ordinary  care  might  or  would  have  seen,  said  minor  ap- 
proaching the  intersection  of  the  streets  mentioned  in  evidence  and 
in  a  position  of  imminent  peril,  if  you  find  and  believe  from  the 
evidence  he  was  in  a  position  of  imminent  peril,  in  time  thereafter, 
by  the  exercise  of  ordinary  care  on  his  part  and  by  means  of  the 
appliances  at  hand,  and  with  reasonable  safety  to  the  occujsants 
of  said  automobile,  to  have  stopped  the  said  automobile  or  to  have 
changed  the  course  thereof,  and  thereby  to  have  averted  the  colli- 
sion with  said  minor,  and  negligently  failed  to  do  so,  and  that  by 
reason  and  as  a  direct  result  thereof  the  said  minor  was  killed,  then 
your  verdict  will  be  for  the  plaintiff  nnd  against  defendant,  even 
though  you  may  further  find  from  the  evidence  said  minor  was 
guilty  of  negligence  on  his  part  which  directly  contributed  to  his 
death.^'^ 

§  4975.     Duty  as  to  blind  persons 

The  jury  are  instructed  that,  if  you  find  that  the  plaintiff  was 
blind,  and  that  this  fact  could  have  been  discovered  by  the  defend- 
ant by  the  use  of  ordinary  care  before  the  plaintifif  was  struck  by 
the  automobile,  then  it  was  the  duty  of  the  defendant  to  stop  his 
machine  upon  discovering  such  fact,  in  order  to  prevent  the  acci- 
dent, and,  if  he  failed  to  do  so,  he  would  be  guilty  of  such  negli- 
gence as  would  make  him  liable  in  this  action.^^ 

§  4976.     Violation  of  statute  or  ordinance 
§  4976(1).    Caiifornia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  a 
violation  of  said  ordinance  was  the  proximate  cause  of  said  acci- 
dent and  plaintiff's  injuries,  and  that  plaintiff  was  not  guilty  of 
any  negligence  on  his  part  that  contributed  to  said  accident  or  to 
his  said  injuries,  then  it  becomes  your  duty  to  return  a  verdict  in 
favor  of  the  plaintiff  and  against  the  defendant.  If  the  plaintiff 
was  guilty  of  negligence  that  contributed  proximately  to  the  col- 
lision, then  plaintiff'  cannot  recover.^* 

9  2  Honfinger   v.    Young   (Mo.   App.)  0  4  Baillargeon  v.  Myers,  182  P.  37, 

179  S.  W.  747.  180  Cal.  504. 

93  McLaughlin  v.  Griffin,  135  N.  W. 
1107,  155  Iowa,  302. 
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You  are  instructed  that  failure  to  comply  with  a  municipal  ordi- 
nance, or  to  perform  a  duty  which  is  imposed  by  a  municipal  ordi- 
nance, is  neg-ligence  in  itself;  therefore,  if  you  find  that  defend- 
ant, at  the  time  of  the  alleged  accident,  was  operating  his  automo- 
bile in  the  city  of in  violation  of  any  ordinance  of  said  city, 

that  in  itself  establishes  negligence  on  the  part  of  the  defendant, 
and  it  is  not  necessary  that  the  plaintiff  make  any  further  showing 
of  negligence  in  defendant  in  order  to  recover."^ 
§  4976(2).     Delaware 

The  court  instructs  the  jury  that  the  violation  of  a  statute  is  an 
act  of  negligence  per  se,  and  if  the  jury  believe  that  the  defendant, 
by  his  servant,  was  violating  either  provision  of  the  statute  refer- 
red to,  then  the  defendant  would  be  liable  in  this  action,  provided 
such  negligence  was  the  cause  of  the  accident  and  the  plaintiff's 
own  negligence  did  not  contribute  thereto.^^ 

The  court  instructs  the  jury  that  if  the  defendant's  servant  drove 
his  automobile  on  the  left  or  wrong  side  of  the  public  highway, 
contrary  to  the  statute,  and  the  injury  resulted  therefrom  without 
fault  of  the  plaintiff,  then  the  defendant  is  liable.^' 

§  4977.     Same — Rate  of  speed 
§  4977(1).    Michigan 

I  charge  you  that  it  is  the  duty  of  the  person  operating  a  motor 
vehicle,  on  approaching  an  intersecting  highway,  and  also  in  tra- 
versing an  intersecting  highway,  to  have  said  motor  vehicle  under 
control  and  operated  at  such  speed  as  is  reasonable  and  proper, 
having  regard  to  the  traffic  then  on  the  highway  and  the  safety 
of  the  public.  If  you  find  that  defendant,  upon  the  night  in  ques- 
tion, while  proceeding  along  avenue  in  his  motor  vehicle 

and  approaching street,  did  not  have  his  motor  vehicle  un- 
der control,  and  did  not  operate  it  at  such  speed  as  was  reasonable 
and  proper,  having  regard  to  the  traffic  then  on  the  highway  and 
the  safety  of  the  public,  then  said  defendant  violated  the  law  of  the 
state  and  would,  in  law,  be  deemed  to  be  negligent.  Those  are  some 
of  the  elements  that  would  make  the  defendant  negligent  on  his 
part.»8 
§  4977(2).    Washington 

You  are  instructed  that  if  you  find,  from  a  fair  preponderance 
of  the  evidence  in  this  case,  that  the  defendant  R.  at  the  time  of 

OB  Fcnn    v.    Clark,   10^.   P.   914,    11  »«  Crior   v.    Samuel,    SO    A.    209,    4 

Cal.  A  pp.  79.     Tills  is  proper  in  ooii-  Boyco,  lOG. 

ncction     with     instruclious     making  "^  Grler   v.    Samuel,    8G   A.    209,    4 

jilnin   tiiat  the  lU'tcliyonrc  of  the  de-  Boyco,  106. 

JVndnnt  must   Iiave  boon    Iho  proxi-  »«  Bouma  v.  Dubois,  135  N.  W.  322, 

mate  oauHe  of  tlio  nrchU'nt  and  tliat  109  Mich.  422. 
plaintiff  must  not  Ijavc  hccii  guilty  of 
rontriliiitory  negligence. 
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the  collision  of  the  automobile  he  was  using-  with  the  automobile 
of  defendant  M.,  was  in  charge  of  such  automobile  on  a  street  in 

the  city  of  ,  and  at  a  place  on  said  street  which  was  within 

a  thickly  settled  portion  of  said  city  of and  was  at  the  time 

and  place  driving  such  automobile  at  a  rate  of  speed  faster  than 

miles  per  hour,  and  that  by  reason  thereof,  and  on  account 

thereof,   you   further   find    that   the   plaintiff   was   injured  because 

of  such  rate  of  speed  being  faster  than  miles  per  hour  at 

such  a  place,  then  you  are  instructed  that  the  defendants  W.  and 
R.  would  be  liable  for  the  consequences  of  such  rate  of  speed  at 
such  a  place.'''^ 

You  are  instructed  that  no  person,  driving  or  in  charge  of  any 
automobile  on  any  public  street,  has  a  legal  right  to  drive  the  same 
at  any  speed  greater  than  is  reasonable  and  proper,  having  re- 
gard to  the  traffic  and  use  of  the  street  by  others,  or  so  as  to  en- 
danger the  life  and  limb  of  any  person ;  and  if  you  find  from  a 
fair  preponderance  of  the  evidence  in  this  case  that  the  defendant 
R.,  at  the  time  the  automobile  he  was  using  collided  with  the  auto- 
mobile of  defendant  M.,  was  driving  the  automobile  in  his  charge 
at  a  speed  greater  than  was  reasonable  and  proper,  having  regard 
to  the  traffic  and  use  of  said  street,  where  he  was  then  driving  said 
automobile,  by  other  persons  and  the  public,  or  was  then  and  at 
that  place  driving  such  automobile  at  such  a  rate  of  speed  as  to  en- 
danger the  life  and  limb  of  any  other  person,  and  'because  of  such 
rate  of  speed  you  further  find  that  the  plaintiff  was  injured,  then 
you  are  instructed  that  the  defendants  W.  and  R.  would  be  liable 
for  the  consequences  of  such  rate  of  speed  at  such  time  and  place. ^ 

§  4978.     Proximate  cause 

The  jury  are  instructed  that,  even  should  you  find  from  the  evi- 
dence that  the  horse  driven  by  the  defendant  at  the  time  of  the 
accident  became  at  the  time  and  place  of  the  accident  unmanage- 
able, and  beyond  the  control  of  the  defendant,  yet,  if  you  further 
find  from  the  evidence  that  the  defendant's  loss  of  control  of  the 
horse  was  due  to  the  rapid  and  careless  driving  thereof  by  the  de- 
fendant, then  for  such  careless  and  reckless  driving  on  the  part  of 
the  defendant  the  plaintiff  is  entitled  to  recover.^ 

§  4979.     Same — Duty  of  motorist  to  carry  lights 

You  are  instructed  that  the  failure  to  provide  the  lights  required 
by  this  ordinance,  if  you  find  from  the  evidence  the  defendants  did 
fail  to  provide  them — and  that  is  a  question  of  fact  for  you  to  de- 

9  9  Jaqiiith  v.  Worden,  132  P.  33,  73  2  Ford    v.    Whiteman    (Del.)    45    A. 

Wash.  349,  48  L.  R.  A.  (N.  S.)  827.  543,  2  Peunewill,  355. 

iJaquith  v.  Worden,  132  P.  33,  73 
Wash.  349,  48  L.  R.  A.  (N.  S.)  827. 
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termine — would  not  constitute  liability  on  the  part  of  the  defend- 
ants unless  the  failure  to  provide  the  lights  was  the  proximate  cause 
of  the  accident;  and  if  you  find  from  the  evidence  that  the  plaintiffs, 
as  they  crossed  the  street,  had  actual  knowledge  of  the  approach  of 
the  machine,  whether  from  observation  or  any  other  kind,  of  light 
on  the  machine,  or  from  any  sound  emitted  from  the  machine,  if 
you  find  that  these  plaintiffs  had  actual  knowledge  of  the  approach 
of  the  machine,  or  ought  to  have  had  such  knowledge  in  the  exer- 
cise of  reasonable  care  on  their  part,  in  season  to  avoid  the  colli- 
sion that  occurred,  then  the  negligence  of  the  defendants,  if  any, 
would  not  be  a  reason  for  holding  them  liable  for  damages,  and 
the  plaintiffs  could  not  recover.^ 

5.     Contributory  Negligence  of  Person  Injured 

§  4980.     Duty  to  exercise  ordinary  care 
§  4980(1).     California 

You  are  instructed  that  you  cannot  find  in  this  case  that  the  plain- 
tiff was  guilty  of  fault,  carelessness,  or  negligence  that  contributed 
to  or  caused  his  injuries,  unless  you  believe  from  the  evidence  that 
he  did  something  which  an  ordinarily  careful  and  prudent  person 
of  the  same  age  and  experience,  acting  under  the  same  or  similar 
circumstances,  would  not  have  done,  or  that  he  failed  to  do  some- 
thing which  an  ordinarily  careful  and  prudent  person  of  his  age  and 
experience  would  have  done  under  those  circumstances.^ 

You  are  instructed  that  the  plaintiff  must  be  presumed  to  have 
had  such  discretion  and  to  have  taken  such  notice  of  patent  and 
obvious  dangers  at  the  time  of  the  accident  complained  of  as  would 
be  reasonably  expected  of  a  person  of  his  age  and  experience ;  there- 
fore, if  you  believe  that  he  was  injured  partially  through  a  failure. 
on  his  part  to  take  such  care  of  himself  as  a  person  of  his  age  and 
experience  would  ordinarily  exercise,  then  you  must  return  a  ver- 
dict in  favor  of  the  defendant.® 

§  4980(2).     Iowa 

You  are  instructed  that  if  the  defendant,  after  turning  the  cor- 
ner toward  the  north,  swung  his  car  over  to  the  west  side  of  the 
highway  and  then  in  the  traveled  way  near  its  center  and  there- 
after turned  to  the  left  on  the  left  half  of  the  traveled  way  and  to- 
ward plaintiff's  car,  instead  of  on  the  right  balf  of  such  way,  and 
in  consequence  of  so  doing  collided  with  ])laintiff's  car,  then  he 
would  be  liable  unless  some  negligence  on  the  part  of  plaintiff  con- 

3T()ok(«r  V.  I'crkln.s,  ir.O  P.  1138,  SC  r.  iJaillnrKPOU  v.  Myers,  182  P.  37, 

Wash.  r,i;7.  180  Cal.  504. 

♦  I'.nillnrtrcon   v.  Myers,  1S2  P.  37, 
180  Cal.  GOi. 
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tributed  thereto.  On  the  other  hand,  if  the  defendant  in  turning 
to  the  north  swung  his  autoniol)ile  to  the  left  side  of  the  highway, 
and,  owing  to  the  proximity  of  plaintiff's  car  in  the  traveled  way 
and  its  speed,  proceeded  north  along  the  west  side  of  the  highway 

on  the  grass,  and,  when  so  moving,  about feet  south  of  where 

plaintiff's  car  was  coming,  the  latter  swerved  to  the  right  out  of 
the  traveled  way  toward  defendant's  car  and  a  collision  resulted,  it 
is  for  the  jury  to  say  whether  in  view  of  the  situation  plaintiff 
acted  as  an  ordinarily  prudent  and  careful  person  in  changing  the 
course  of  his  car  toward  that  of  defendant,  instead  of  continuing 
on  in  the  traveled  way,  and  if  he  did  not,  then  he  was  negligent  not- 
withstanding defendant  was  driving  along  the  left  side  of  the  trav- 
eled way.  Whether  defendant  was  negligent  in  being  where  he 
was  necessarily  depended  on  whether,  in  turning  so  as  to  swing 
his  car  near  the  west  side  of  the  highway,  and  continuing  there, 
in  view  of  the  situation,  he  acted  with  reasonable  care.® 

§  4980(3).     Michigan 

The  jury  are  instructed  that,  if  you  find  that  there  was  negli- 
gence on  the  part  of  the  defendant  in  the  manner  in  which  he 
drove  and  operated  his  automobile,  and  that  the  plaintiff  was  in- 
jured, still  the  defendant  is  not  liable  if,  by  using  ordinary  care, 
the  plaintiff  might  have  avoided  the  automobile  and  the  collision 
and  the  injury,  tf  you  find  that  On  the  occasion  in  question  the 
plaintiff  did  not  use  ordinary  care,  or  was  herself  guilty  of  negli- 
gence, which  negligence  contributed  to  the  injury,  then  plaintiff 
cannot  recover  in  this  case.  To  entitle  the  plaintiff  to  recover  damages 
for  the  injuries  sustained  by  reason  of  the  accident  in  question,  she 
must  show  the  injuries  to  have  been  attributable  to  the  misconduct  of 
the  defendant,  and  under  such  circumstances  as  to  exonerate  herself 
from  all  negligence  on  her  part.' 

§  4980(4).    Missouri 

The  court  instructs  the  jury  that  the  plaintiff  was  only  required 
to  exercise  ordinary  care  for  his  own  safety  in  being  upon  or  cross- 
ing over  a  public  street  or  highway  in  said  city  of .* 

§  4980(5).     Washington 

I   instruct  you   that  the  plaintiff,   v/hile  walking  on  the  public 

streets  of  the  city  of ,  at  the  time  and  place  of  the  accident 

in  question,  was  required  to  make  reasonable  use  of  his  senses  in 
order  to  avoid  impending  danger,  and  if  he  failed  so  to  do,  and  was 
injured  by  reason  of  such  failure,  he  is  guilty  of  such  negligence 

6  Baker  v.  Zimmerman,  161  N.  W.  s  Cool  v.  Petersen,  175  S.  W.  244, 

479,  179  Iowa,  272.  ISO  Mo.  App.  717. 

■'  Bouma  v.  Dubois,  135  N.  W.  322, 
169  Midi.  422. 
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as  will  preclude  a  recovery  by  him  for  the  injuries,  if  any,  sus- 
tained by  him.  Such  reasonable  use  of  the  senses  means  such  use 
as  an  ordinarily  prudent  and  careful  person  would  have  used  under 
like  circumstances  and  conditions,  and  so  in  the  case  before  you, 
if  you  find  that  the  plaintiff  observed  the  automobile  of  the  defend- 
ant before  the  collision,  or  by  reasonable  use  of  his  senses  could 
have  observed  the  said  automobile  in  time  to  avoid  a  collision,  then 
he  cannot  recover  damages  from  the  defendant  in  this  case,  and 
your  verdict  must  be  for  the  defendant.^ 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  has  been  introduced  that  both  the  plaintiff  and  the  defendant 
were  guilty  of  negligence  (that  is,  did  not  use  the  degree  of  care 
which  an  ordinarily  prudent  person  would  use  under  the  circum- 
stances and  conditions  in  which  they  were  situated),  then  and  in 
that  event  your  verdict  should  be  for  the  defendant.  A  good  guide 
to  determine  whether  the  plaintiff  was  guilty  of  negligence  con- 
tributing to  the  injury  is :  Would  there  have  been  no  accident  and 
no  injury  to  the  plaintiff  but  for  the  negligence  of  the  plaintiff? 
And,  finally,  did  plaintiff',  under  all  the  circumstances  of  the  case, 
exercise  that  degree  of  care  which  an  ordinarily  prudent  man  would 
have  used  under  the  same  circumstances?  If  you  find  that  the 
plaintiff'  did  not  use  such  degree  of  care,  then  he  cannot  recover 
in  this  action.^" 

§  4981.     Failure  to  carry  light  or  sound  signal 

In  the  matter  of  carrying  a  light  or  the  failure  to  carry  a  light, 
the  matter  of  ringing  a  bell  or  not  ringing  a  bell,  you  are  instruct- 
ed that  the  failure  to  carry  a  light  or  failure  to  ring  a  bell  is  not 
conclusive  proof  that  plaintiff  was  guilty  of  contributory  negli- 
gence; but  these  facts,  like  the  other  evidence  in  the  case,  should 
be  taken  into  consideration  by  you  in  reaching  your  conclusion 
regarding  the  circumstances  and  surroundings  of  the  accident.-^^ 

§  4982.     Speed  and  duty  to  keep  vehicle  under  control 
^  4982(1).    Alabama 

You  are  instructed  that,  if  you  believe  the  motorcycle  was  be- 
ing operated  at  a  speed  in  excess  of miles  an  hour  at  the 

time  of  the  collision,  you  cannot  find  for  the  plaintiff  under  the 
first  or  second  counts  of  the  complaint.^'^ 

You  arc  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff  was  operating  the  motorcycle  at  a  rate  of  speed  in  excess 

"  Moy  Quon  v.  M.  Fiiniyu  Co.,  143           ^i  Cook  v.  Fofiaity,  72  N.  W.  G77, 

P.  <.)U,  81    VVusli.   ~,2r,.  10.'}  Iowa,  r)00,  ;{<.)  L.  K.  A.  488. 

1"  AiidcrHon     v.     Kinncar,  141     P.           i- Kowdcll  v.  Beasley,  82  So.  40,  17 

1151,  80  Wash.  U38.  Ala.  App.  100. 
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of  miles  an  hour  at  the  intersection  of  and  


streets,  then  I  charge  you  that  as  a  matter  of  law  the  operation  of 
said  motorcycle  at  such  speed  was  negligence  on  his  part.^^ 

The  court  instructs  the  jury  that,  even  if  the  jury  should  be- 
lieve from  the  evidence  that  defendant's  agents  or  servant  was  neg- 
ligent in  or  about  the  operation  of  defendant's  automobile  at  the 
time  and  place  alleged,  yet  their  verdict  must  be  for  defendant  if 
they  further  find  from  all  the  evidence  that  the  sole  proximate 
cause  of  the  collision  and  consequent  death  of  plaintiff's  intestate 
was  the  high  rate  of  speed  of  the  motorcycle  on  which  plaintiff's 
intestate  was  riding  at  or  near  the  place  of  the  collision.^* 

§  4982(21.     Maryland 

The  court  instructs  the  jury  that  it  is  the  duty  of  one  running 
an  automobile  to  keep  it  under  control,  especially  at  road  inter- 
sections and  bridges,  and  if  the  jury  find  that  the  defendants  auto- 
mobile in  moving  toward  the  intersecting  road  leading  to  defend- 
ant's home  had  proceeded  far  enough  away  from  the  south  head- 
wall  of  the  drain  mentioned  in  the  evidence  to  enable  the  plaintiff's 
automobile  to  pass  between  her  car  and  the  said  south  headwall 
when  he  reached  the  point  of  said  headwall,  then  the  verdict  of  the 
jury  must  be  for  the  defendant,  even  though  they  find  that  the 
plaintiff  ran  his  car  into  the  said  headwall,  and  that  it  was  dam- 
aged thereby.^^ 

§  4983.  Sudden  alteration  of  course  by  driver  of  vehicle  without 
notice  or  warning 
The  court  charges  the  jury  that  if  they  believe  from  the  evi- 
dence that  the  plaintiff  negligently  pulled  his  horse  suddenl}-  to  the 
left  without  notice  or  warning  to  the  driver  of  the  automobile, 
while  said  automobile  was  so  close  to  the  buggy  as  not  to  admit 
of  a  change  in  direction  by  the  driver  of  the  automobile,  and  with- 
out reasonable  opportunity  upon  the  part  of  the  driver  of  the  auto- 
mobile to  avoid  the  collision,  then  you  cannot  find  for  plaintiff 
under  the  first  count.^'' 

§  4984.     Care  required  in  driving  horse  with  respect  to  automo- 
biles 
§  4984(1).    Michigan 

You  are  instructed  that,  if  you  find  that  the  defendant  was  guilty 
of  negligence  that  caused  the  injury,  you  will  then  consider  the 
second  question,  namely,  was  the  plaintiff  himself  guilty  of  any 

13  Dowdell  V.  Beasley,  82  So.  40,  17  is  Wingert  v.  Cohill,  110  A.  857, 
Ala.  App.  100.  136  Md.  399. 

14  Karpeles  v.  City  Ice  Delivery  is  Morrison  v.  Clark,  72  So.  305, 
Co.,  73  So.  642,  198  Ala.  449.  196  Ala.  670. 
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negligence  that  contributed  to  the  injury?  The  plaintiff  is  held  to 
the  exercise  of  ordinary  care  for  his  ov/n  protection,  such  care  as 
an  ordinarily  prudent  man  would  use  for  his  own  protection  under 
the  same  circumstances.  This  care  should  be  commensurate  with 
the  apparent  danger.  Did  the  plaintiff*,  at  the  time  of  this  acci- 
dent use  ordinary  care  in  protecting  himself  against  danger?  In 
determining  this  fact  you  must  consider  the  nature  and  disposition 
of  the  horse  as  shown  by  the  evidence  and  the  plaintiff's  knowl- 
edge of  it.  Also  the  danger  as  it  appeared  to  him  at  the  time,  the 
character  of  tlie  hill  and  road,  and  the  appearance  of  the  automo- 
bile, are  all  important  matters  'for  you  to  consider  in  determining 
whether  the  plaintiff"  used  ordinary  care  in  avoiding  every  appar- 
ent danger.^' 

You  are  instructed  that  if  the  plaintiff's  horse  was  fractious,  and 
plaintiff  knew  it,  and  if  he  believed  that  defendant  would  exercise 
ordinary  care  in  managing  his  automobile,  and  yet  danger  to  him 
was  apparent,  he  would  be  negligent  in  driving  toward  the  auto- 
mobile under  such  circumstances.  But  plaintiff  had  a  right  to  drive 
down  the  hill,  and  that  act  would  not  be  negligent,  providing  he 
exercised  ordinary  care  for  his  own  safety  in  doing  so.  The  plain- 
tiff had  a  right  to  assume'  that  the  defendant  would  obey  the  law 
and  stop  his  machine  when  requested,  or  when  he  saw  evidence  of 
fright  in  the  horse,  and  so  plaintiff  had  a  right  to  continue  down 
the  hill  if  he  believed  he  could  safely  do  so  by  the  exercise  of  ordi- 
nary care.^* 

§  4984(2).    Washington 

You  are  instructed  that  one  who  goes  upon  a  highway,  knowing" 
that  the  animal  he  is  driving  is  easily  scared  or  frightened  by  auto- 
mobiles, and  when  so  is  dangerous  and  uncontrollable,  must  exer- 
cise such  care  and  caution  as  persons  of  ordinary  prudence,  skill, 
and  foresight  would  use  under  the  same  or  similar  circumstances 
to  avoid  accidents  and  injuries  to  himself.  And  in  this  case,  if 
you  find  from  the  evidence  that  the  horse  which  the  plaintiff's  were 
driving  was  known  by  them  to  be  likely  to  become  scared  or  fright- 
ened at  automobiles,  and  when  so  was  liable  to  become  dangerous 
and  unsafe,  then  it  was  their  duty,  when  they  observed,  or  should 
have  observed,  the  approach  of  defendant's  automobile,  to  exercise 
such  care  and  caution  as  persons  of  ordinary  prifdcnce  and  fore- 
sight would  have  used  under  the  same  or  similar  circumstances  to 
avoid  injury  to  themselves;  and,  if  you  find  from  the  evidence 
that  the  plaintiffs  did  not  use  such  ordinary  care,  and  by  reason  of 
their  failure  to  do  so  the  plaintiff  was  injured,  then  in  such  case, 

17  f'lKipinnn    v.    Strong,   J27  N.   W.  is  Cli.ipin.'in   v.    Stronjj,   127  N.   W. 

711,  KJli  Midi.  OL'.J.  711,  KJl^  Mich.  62.'j. 
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if  you  so  find,  the  plaintiffs  would  be  guilty  of  negligence,  and  can- 
not recover  in  this  action.^'* 

§  4985.     Dozing  while  driving 

The  jurv  are  instructed  that,  if  plaintiff  was  sleeping  or  nodding, 
he  was  guilty  of  contributory  negligence,  and  cannot  recover.-" 

§  4986.     Using  horse  while  nervous  from  recent  fright 

The  court  instructs  the  jury  that  the  evidence  shows,  without 
controversy,  that  after  the  collision  the  horse  was  stopped  and  un- 
der control  for  a  sufficient  length  of  time  for  plaintiff  to  have 
alighted  from  the  buggy,  had  she  elected  to  do  so.  If,  therefore, 
you  find  from  the  evidence  that  the  plaintifif  knew  and  appreciated 
the  dangers  incident  to  the  trip  home  with  said  horse  and  bugg}% 
or  if,  in  the  exercise  of  ordinary  care,  she  should  have  known  and 
appreciated  such  danger,  and  disregarding  the  same  she  elected  to 
pursue  her  journey  in  such  manner,  you  will  be  justified  in  finding 
that  she  assumed  the  risk,  and  in  that  event  the  plaintiff  cannot 
recover.''^* 

§  4987.     Violation  of  ordinance  or  statute 
§  4987(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  motorcycle  upon  which  plaintift''s  intestate  was  rid- 
ing was  running  at  a  greater  rate  of  speed  at  the  time  of  the  col- 
lision between  it  and  defendant's  automobile  than  is  permitted  by 

the  ordinances  of  the  city  of ,  and  that  such  excessive  rate 

of  speed  was  the  sole  proximate  cause  of  plaintiff's  intestate's  inju- 
ries and  death,  your  verdict  must  be  for  defendant."^ 

§  4987(2).     Delaware 

You  are  instructed  that  a  violation  of  a  statute  or  a  city  ordi- 
nance amounts  to  negligence  in  law,  whether  any  positive  or  ac- 
tive negligence  be  proved  or  not.  It  is  what  is  commonly  known 
in  law  as  negligence  per  se.  The  above  statute  law  and  ordinances 
are  to  be  considered  by  you  in  determining  whether  at  the  time  of 
the  accident  the  infant  plaintiff  or  defendant  or  both  were  guilty 
of  negligence  of  this  character.  If  you  should  find  from  the  evi- 
dence that  at  and  immediately  prior  to  the  time  of  the  accident 
was  riding  his  bic3xle  in  a  northerly  direction  on  the  west- 
erly side  of street — that  is,  on  the  left-hand  side  of  the  street, 

19  Ross    V.    Rose,    186   P.    892,    109  21  Herdman  v.    Zwart,   149   X.   W. 

Wash.  273.  631,  167  Iowa,  500. 

-u  Grogitzki  v.  Detroit  Ambulance  --  Karpeles    v.    City    Ice   Delivery 

Co.,  152  N.  W.  923,  186  Mich.  374.  Co.,  73  So.  642,  198  Ala.  449. 
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considering  the  direction  in  which  he  was  going — his  conduct  in 
this  respect  was  contrary  to  one  of  the  ordinances  of  the  city  of 

,  and  he  was  guilty  of  negligence  per  se ;  if  you  should  believe 

that  at  the  time  of  the  accident  the  infant  Avas  capable  of  violating 
said  ordinance — that  is,  if  you  should  find  that  the  boy  was  at  the 
time  of  the  accident  capable  of  violating  and  did  violate  any  of 
the  above  ordinances — he  was  guilt}"  of  negligence  per  se,  or  if 
you  should  find  that  considering  his  age,  degree  of  intelligence, 
activity,  prudence  and  discretion  he  was  at  the  time  of  the  accident 
guilty  of  contributory  negligence,  and  you  should  further  believe 
that  such  negligence  per  se  on  his  part  constituted  the  proximate 
contributory  cause,  or  one  of  the  proximate  contributory  causes 
of  the  accident,  the  plaintiffs  cannot  recover.^^ 

You  are  instructed  that,  in  determining  whether  the  plaintiff 
was  guilty  of  contributory  negligence  you  should  consider  this 
provision  of  the  statute  with  respect  to  the  duty  of  the  driver  of 
this  wagon.  If  you  find  from  the  evidence,  as  the  defendant  con- 
tends, that  the  wagon  was  on  the  left  side  of  the  road  and  failed  to 
go  to  the  right  side  after  the  plaintiff  knew,  or  by  the  exercise  of 
reasonable  caution  should  have  known,  that  he,  the  defendant,  was 
approaching  in  an  automobile  from  the  rear  and  desired  to  pass,  such 
conduct  on  the  part  of  the  plaintiff  would  be  negligence ;  and  if 
such  failure  on  his  part  to  observe  the  statute  contributed  to  and 
entered  into  the  accident  he  cannot  recover.^* 

§  4987(3).    Washington 

You  are  instructed  that  section of  Ordinance  No. 

of  the  city  of ,  which  was  in  effect  at  the  time  of  the  accident, 

provides :  "Drivers  shall  look  for  and  give  the  right  of  way  to 
vehicles  simultaneously  approaching  a  street  intersection  from  their 
right."  And,  as  the  direction  in  which  each  party's  automobile 
was  proceeding  was  an  undisputed  fact  of  the  case,  it  was  the 

duty  of  *s  driver  to  look  out  for  and  give  the  right  of  way 

to  's  car,  if  they  were  simultaneously  approaching  the  in- 
tersection    where     the     accident     occurred,     because     's     car 

was  on  the  right  of  's  car,  and  to  violate  the  provisions  of 

the  ordinance  was  of  itpelf  negligence,  and  if  the  jury  believe  from 
the  preponderance  of  the  evidence  that  's  driver  did  so  vio- 
late the  ordinance,  and  such  violation  was  the  proximate  cause  of 
the    injury    to   's    car,    then    their   verdict    must    be    for    the 


23  Travors  v.  Ilnrtman,  02  A.  85.5,  2n  Chilhors  v.  I'arsous,  186  P.  272, 

a  V.oycv,  r'.OL'.  109  Wash.  00. 

2*  C'Miiipbfll  V.  Walker,  78  A.  001,  2 
Boyce,  41. 
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§  4988.     Duty  of  pedestrians 
§  4988(1),    California 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  at  the  time  of  the  accident  the  defendant  was  driving  his  au- 
tomobile in  a  careful  and  prudent  manner,  and  if  the  jury  further 
believe  from  the  evidence  that  defendant  saw  the  plaintiff  in  front 
of  him,  and  that  she  was  then  walking  close  to  the  track,  and  not  in 
a  line  directly  in  front  of  said  automobile,  the  said  defendant  had 
the  right  to  assume  that  the  plaintiff  would  continue  on  in  the 
same  direction  in  which  she  was  then  going,  and  had  the  right  to  as- 
sume that  she  would  not  turn  to  the  left  so  as  to  be  in  front  of  the 
automobile,  and  you  are  further  instructed  that  if  you  believe  from 
the  evidence  that  the  plaintiff  did  turn  toward  the  left  without 
stopping  and  looking  around  to  see  if  vehicles  were  coming  up  be- 
hind her,  then  she  was  guilty  of  such  contributory  negligence  as 
will  defeat  her  right  of  action  herein,  and  your  verdict  should  be  for 
the  defendant.^^ 

§  4988(2),     Delaware 

The  court  instructs  the  jur}-  that  a  person  crossing  a  public  street 
of  a  city  is  required  to  make  reasonable  use  of  all  his  senses  in 
order  to  observe  an  impending  danger,  and  if  he  fails  to  do  so,  and  is 
injured  by  reason  of  such  failure,  he  is  guilty  of  such  negligence  as 
will  prevent  any  recovery  for  the  injury  sustained.  Such  reason- 
able use  of  the  senses,  however,  means  such  use  as  an  ordinarily 
prudent  and  careful  person  would  have  used  under  like  circum- 
stances. And  so  in  the  case  before  you,  if  the  plaintiff  saw  the 
automobile  before  it  struck  him,  or  by  the  reasonable  use  of  his 
senses  could  have  seen  it  in  time  to  avoid  the  injury,  he  could  not 
recover.  But  if  he  could  not,  under  the  conditions  and  circum- 
stances existing  at  the  time  of  the  accident,  by  the  exercise  of  rea- 
sonable care  have  avoided  it,  he  would  not  be  guilty  of  such  negli- 
gence as  would  defeat  his  right  to  recover.-' 
§  4988(3).    Iowa 

The  court  instructs  the  jury  that  a  person  crossing  a  public  street 
of  a  city  is  required  to  make  reasonable  use  of  all  his  senses  in  order 
to  observe  an  impending  danger,  and  if  he  fails  so  to  do,  and  is  in- 
jured by  reason  of  such  failure,  he  is  guilty  of  such  negligence  as 
will  prevent  any  recovery  for  the  injury  sustained.  Reasonable  use 
of  the  senses  means  such  use  as  an  ordinarily  prudent  and  careful 
person  would  have  used  under  the  circumstances.^* 

26  Raymond  v.  Hill,  143  P.  743,  16S  2  8  Livingstone  v.   Dole,  167  ^^  W. 

Cal.  473.  639,  184  Iowa,  1340. 

2  7  Grier   v.    Samuel,   86   A.   209,   4 
Boyce,  100. 


§  4988(4)  INSTRUCTIONS   TO  JURIES  5248 

§  4988(4).     Kentucky 

The  court  instructs  the  jury  that  it  was  the  duty  of  Mrs. 


to  exercise  ordinary  care  to  avoid  coming  into  collision  with,  or 
being  struck  by,  an  automobile  on  the  street,  and  if  you  believe 
from  the  evidence  in  this  case  that  she  failed  to  exercise  such  care, 
and  her  failure,  if  any,  so  contributed  to  cause  or  bring  about  her 
injury  that  but  for  her  failure  she  would  not  have  been  struck  by 
the  automobile  nor  injured,  the  law  of  the  case  is  for  defendant,  and 
you  should  so  find,  although  you  may  believe  from  the  evidence 
that  the  operator  of  the  automobile  failed  in  one  or  more  of  her 
duties  as  submitted  to  you  in  the  first  instruction.'^ 

The  court  instructs  you  that,  if  you  believe  from  the  evidence 

that  the  place  where  plaintiff's  decedent  was  crossing street, 

in  the  light  of  all  conditions  and  circumstances  which  you  believe 
from  the  evidence  are  proven  in  the  case,  was  unusually  dan- 
gerous, to  the  knowledge  of  the  deceased,  then  I  instruct  you  that 
plaintiit's  decedent,  Mrs.  ,  was  required  to  exercise  in- 
creased care  for  her  own  safety  commensurate  with  said  increased 
danger,  if  there  was  any,  and  if  she  failed  to  exercise  said  increased 
care,  and  by  reason  thereof  she  was  struck  and  lost  her  life,  the 
law  of  the  case  is  for  the  defendant,  and  you  should  so  find,  al- 
though you  may  believe  from  the  evidence  that  defendant's  daugh- 
ter, who  was  driving  the  automobile,  failed  in  any  one  or  more  of 
her  duties  as  submitted  in  the  first  instruction.^" 

§  4988(5).    Missouri 

You  are  instructed  that  it  is  the  duty  of  any  person  about  to 
step  upon  or  across  a  street  where  vehicles  ma)'^  be  expected  to , 
be  passing  to  look  for  the  approach  of  such  vehicles,  and  if  you 
believe  from  the  evidence  that  the  plaintiff  stepped  upon  the 
street  without  looking  for  the  approach  of  vehicles,  and  if  you 
further  find  that,  if  plaintifif  had  looked,  he  could  have  seen  de- 
fendant's car  approaching  in  time  to  avoid  being  struck,  you  will 
find  the  issues  for  the  defendant,  even  though  you  may  believe  from 
the  evidence  that  defendant  was  guilty  of  negligence  in  failing  to 
exercise  the  highest  degree  of  care  a  highly  careful  and  pru- 
dent person  would  have  used  under  like  circumstances  at  said  time 
and  ijlace.^* 

§  4988(6).     Oregon 

You  arc  instructed  that  the  failure  of  a  pedestrian  to  look  and 
listen  for  approaching  teams  as  he  passes  over  a  crosswalk  at  a 

20  P.nico'R  Adm'x  v.  Calliih.in,  21:^  m  Lowrv  v.  .Smilh,  IDS  S.  W.  437, 

S.  W.  557,  18;-)  Ky.  1.  lli'J  Mo.  App.  1U3. 

•I"  r.nioft'H  Aditi'x   V.   Cullaliuu,  '21',i 
a.  W.  557,  185  Ky.  1. 
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junction  of  two  streets  is  not  necessarily  such  negligence  as  will 
prevent  recovery  if  he  is  run  over  by  a  passing  team.^'^ 

You  are  instructed  that-  a  pedestrian  has  the  legal  right  to 
travel  on  foot  upon  the  traveled  way,  but  whether  he  acts  with 
reasonable  care  in  leaving  the  sidewalk  or  the  traveled  way  at  any 
time  depends  upon  whether  his  conduct  under  the  circumstances 
conforms  to  that  of  an  ordinarily  prudent  person  under  the  circum- 
stances.^^ 

§  4989.     Duty  of  pedestrian  to  look  both  ways  before  crossing 
street 

I  charge  you,  gentlemen,  while  says  she  did  look  both 

ways,  and  she  saw  nothing  coming  from  the  south  at  this  time, 
and  that  she  looked  up  north  and  saw  what  she  did,  I  charge  you 
that,  even  if  she  did  not,  she  was  not  as  matter  of  law  required  to 
look  both  ways.  She,  in  passing  there,  not  knowing  of  the  ob- 
struction, not  knowing  of  the  tie-up,  if  that  is  the  truth,  would 
have  no  reason,  perhaps,  to  believe  that  automobiles,  or  other 
vehicles,  would  come  northerly,  on  the  westerly  side  of  the  ave- 
nue, and  so  the  degree  of  caution  and  care  required  of  her  would 
not  be  as  great  as  it  would  have  been  had  she  known  of  a  block. 
If  she  did  not  know  of  it — it  is  for  you  to  say  whether  she  did  or 
not,  taking  all  the  evidence  into  consideration — the  degree  of  care 
demanded  by  the  conditions  in  her  knowledge  would  not  have  been 
as  great  as  it  v/ould  have  been  had  she  known  of  that  block,  and 
that  vehicles  might  pass  up  on  the  westerly  side.  All  that  you  will 
consider  in  determining  what  her  actions  were.^* 

§  4990.     Standing  in  street 

The  jury  are  instructed  that,  where  one  knows  of  danger  which 
threatens  injury  to  himself,  or  where  one  voluntarily  places  him- 
self in  a  dangerous  place,  as  in  a  public  street  where  horses  and 
vehicles  pass,  and  he  can  avoid  such  danger  by  reasonable  exertion, 
his  negligent  failure  to  do  so  wHl  prevent  his  recovery  for  an  in- 
jury so  incurred. ^^ 

The  jury  are  instructed  that  to  stand  in  a  public  street,  knowing 
that  it  is  where  wagons  and  horses  are  liable  to  pass,  and  especially 
to  stand  in  such  a  place  at  night,  and  to  pay  no  heed  to  the  dan- 
ger of  so  standing,  and  take  no  care  to  avoid  the  danger  of  such 

32  Delovage  v.  Old  Oregon  Cream-  34  jsew  York  Transp.  Co.  v.  Gar- 
ery  Co.,  147  P.  392,  76  Or.  430.                   side  (C.  C.  A.  N.  Y.)  157  F.  521,  85 

33  Delovage  v.  Old  Oregon  Cream-       C.  C.  A.  285. 

ery  Co.,  147  P.  392,  76  Or.  430.  ss  Evans  v.  Adams  Exp.  Co.,  23  N. 
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E.  1039,  122  Ind.  362,  7  L.  R.  A.  678. 
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a  place,  is  not  exercising  reasonable  care  to  protect  one's  self  from 
the  danger  of  such  a  place.^^ 

§  4990a.     Care  required  from  person  while  waiting  to  board  street 
car 

The  jury  are  instructed  that  the  plaintiff  had  a  right  to  walk 
out  from  the  curb  to  the  car  track  in  anticipation  of  the  approach- 
ing car  at  the  place  in  question,  and  if  she  took  a  position  in  the 
street  near  the  car  track,  along  with  a  number  of  other  persons  at 
the  place  where  the  car  customarily  stopped,  and  where  passengers 

for  customarily  boarded  it,  with  the  intention  of  boarding 

the  approaching  car,  she  was  not  absolutely  required  to  keep  a 
lookout  for  automobiles  at  that  point.  She  was  not  entitled  to 
take  a  position  a  few  feet  from  the  car  track  and  remain  oblivious 
of  her  surroundings  nor  did  she  have  the  exclusive  right  to  the 
street;  but  she  would  not  be  guilty  of  contributory  negligence 
simply  because  she  did  not  look  and  did  not  see  or  hear  the  ap- 
proaching machine.^'' 

§  4991.     Care  required  from  spectator  at  horse  race  held  in  street 

You  are  instructed  that,  if  you  find  from  a  fair  preponderance 
of  the  evidence  in  this  case  that  the  defendants,  or  other  persons, 

advertised  an  onion  carnival  at  the  town  of ,  to  be  held  on 

,  and  as  one  of  the  attractions  of  said  carnival  advertised  a 

horse  race  to  be  run  thereat,  and  that  the  plaintiff  then  lived  in 

,  and  saw  and  read  said  advertisement,  and  went  from  his 

said  residence  to  said  town'  to  visit  as  a  spectator  said  carnival 
and  said  horse  race,  and  if  when  the  plaintiff  reached  said  town  of 

,  and  before  said  horse  race  was  run,  he  learned  that  said 

horse?  race  was  to  be  run  on  what  is  commonly  called  the  

road,  and  if  he  knew  that  said road  was  a  public  highway, 

and  the  principal  street  in  said  town,  and  if  you  further  find  that 
the  plaintiff  knew  that  said  horse  race  was  to  be  a  contest  of  speed, 
and  that  therefore  the  horses  participating  therein  would  be  run  at 
the  greatest  speed  of  which  they  were  capable,  and  if  you  further 
find  that  the  plaintiff  went  to  the  vicinity  of  the  intersection  of 

street  and  said ■  road  expressly  to  see  said  horse  race, 

and  that  the  plaintiff  paid  no  admission  or  fee  for  the  privilege  of 
seeing  said  horse  race,  and  that  the  plaintiff  saw  that  there  were  no 
ropes  or  barriers  separating  the  place  where  he  was  from  that  por- 
tion of  the  said  road  where  said  horse  race  was  to  be  run, 

and  if  you  further  find  that  the  ])]aintift'  tlien  knew  that horses 

were  to  run  in  said  horse  race,  and  that  said  race  was  to  be  started 

8«  Evans  v.  Adams  Kxp.  Co.,  2.3  N.  "MValmer-Koberts     v.     lleiiuessey 

E.  10:jy,  12'J.  IruJ.  ;j(J2,  l  L.  II.  a.  aiS.    '    (lowa)  Ibl  N.  W.  798. 
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in   said  road   somewhere  between  and  feet 

northwest  of  where  plaintiff  then  was,  and  that  said  horses  were  to 

run  southeasterly  on  said  road  and  past  the  point  where 

plaintiff  was,  and  if  you  find  that  plaintiff  saw  one  or  more  of  the 
horses  in  said  horse  race  pass  him,  and  the  plaintiff  went  a  short 

distance  into  said road  when  said  horse  race  was  being  run, 

and  was  watching  the  horses  in  said  race  which  had  passed  him, 
and  paid  no  attention  to  the  horses  in  said  race  which  were  still  to 
come  from  the  direction  of  the  starting  point,  and  if  you  further 
find  that,  if  the  plaintiff  had  looked  in  the  direction  of  said  starting 
point,  he  would  and  could  have  seen  other  horses  in  said  horse  race 
which  had  not  yet  passed  him  and  were  coming  toward  him  from 
the  starting  point  of  said  race,  and  could  have  avoided  any  injury 
to  him  from  said  horses  by  the  exercise  of  such  care  and  caution 
as  a  reasonably  prudent  and  cautious  man  would  have  exercised 
under  like  circumstances,  and  in  the  situation  that  plaintiff  was  then 
in,  as  shown  by  the  evidence,  and  if  you  further  find  that  by  reason 
of  plaintiff's  failure  to  exercise  such  care  and  caution  one  of  the 
horses  running  in  said  race  ran  against  and  struck  him,  and  in- 
jured him  as  shown  by  the  evidence,  then  I  instruct  you  that  the 
plaintiff  cannot  recover  in  this  suit,  and  your  verdict  ought  to  be 
for  the  defendants,  and  this  is  true  even  if  said  horse  race  was  run 
upon  a  public  highway .^^ 

§  4992.     Right  of  pedestrian  to  cross  street  at  any  point 

You  are  instructed  that  a  pedestrian  has  the  right  to  cross  a 
street  at  any  point,  exercising  reasonable  care  for  his  own  safety. 
So  he  has  a  right  to  cross  a  street  between  its  regular  crossings, 
but  he  is  bound  when  doing  so  to  be  reasonably  careful.^^ 

§  4993.     Duty  o£  pedestrian  at  places  other  than  street  crossings 
§  4993(1).     Iowa 

The  court  instructs  the  jury  that  a  person  has  the  right  to  cross 
a  public  street  or  highway  at  a  point  other  than  the  one  provided 
for  pedestrians,  but  such  person  in  attempting  to  cross  a  public 
street  or  highway  at  a  point  other  than  the  one  provided  for  pedes- 
trians is  required  to  use  greater  care  than  when  such  person  crosses 
at  a  point  provided  for  pedestrians.  This  constitutes  and  is  ordi- 
nary care  as  herein  defined,  but  you  are  instructed  that  ordinary 
care  is  a  relative  term,  and  always  has  reference  to  the  circum- 
stances of  the  case.^" 

3  8  Frazure    v.    Ruckles.    113   N.    E.  4o  Livingstone  v.  Dole,  167  N.  W. 

730,  63  Ind.  App.  53S.  639,  1S4  Iowa,  1340. 

3  9  Delovage  v.  Old  Oregon  Cream- 
ery Co.,  147  P.  392,  76  Or.  430. 
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§  4993(2).    Washington 

You  are  instructed,  under  the  city  ordinance  requiring-  pedestrians 
to  cross  streets  at  street  intersections,  that  at  other  places  than  at 
crossings  the  law  places  upon  the  pedestrian  the  necessity  of  con- 
tinuous observation  and  avoidance  of  injury.*^ 

§  4994,     Right  of  traveler  to  assume  that  law  of  road  will  be  ob- 
served or  that  speed  will  not  be  excessive 

§  4994(1).     Indiana 

You  are  instructed  that  what  is  commonly  known  as  "the  law 
of  the  road"  requires  conveyances,  traveling  on  a  public  street  or 

highway    in  ,    on  meeting  another  vehicle  on  the  same  street 

or  highway,  to  keep  to  the  right  of  the  traveled  portion  of  the 
road.  A  traveler,  driving  a  vehicle  along  a  public  street,  has  a 
right  to  presume  that  one  whom  he  sees  approaching  from  the 
opposite  direction  will  keep  to  the  right  of  the  traveled  portion  of 
the  road,  and  will  not  be  precluded  from  recovering  damages  sus- 
tained by  him  in  a  collision  resulting  from  the  other's  want  of  care 
and  skill,  merely  because  when  first  seeing  the  approaching  trav- 
eler the  injured  party  had  ample  space  to  pass  in  safety.*^ 

§  4994(2).    Missouri 

The  court  instructs  the  jury  that  the  plaintiff  had  a  right  to  pre- 
sume that  no  automobile  would  be  run  or  driven  upon  a  public 
street  or  highway,  much  used  for  travel,  at  a  rate  of  speed  that 
would  be  dangerous  to  people  who  may  be  crossing  said  street  or 
highway  at  any  usual  or  customary  place  for  pedestrians  to  be 
crossing  said  public  street  or  highway.*^ 

§  4995.     Right  of  pedestrian  to  assume  that  motorists  will  observe 
law 

You  are  instructed  that  a  street  sweeper,  or  a  pedestrian  who 
undertakes  to  use  the  street  in  the  line  of  his  employment  where 
it  is  frequently  used  by  automobiles  or  other  vehicles,  has  the 
right,  without  looking  and  listening,  to  presume  that  drivers  of 
automobiles  are  observing  the  law,  and  they  will  so  reduce  or 
gauge  their  speed  and  are  so  conducting  themselves  as  to  meet 
the  obligations  which  circumstances  demand  of  them  at  such 
place.'*'* 

§  4996.     Acts  in  emergencies 
§  4996(1).     California 

You  are  instructed  that,  when  a  person  is  in  imminent  danger, 
he  is  not  called  upon  to  exercise  that  intelligence  and  judgment 

41  Crowl  V.  West  Coast  Steel  Co.,  ^a  Cool  v.  I'eterseu,  175  S.  W.  244, 
IHC,  V.  SCO,  109  Wash.  42r,.                            ISf)  Mo.  Ap]).  717. 

42  ijci)'/,  V.  Jlodgkina,  112  N.  E.  "  l\'rf,nisxjn  v.  Reynolds,  17G  P. 
380,  180  lud.  1G;J.                                          207,  52  Utah,  583. 
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he  would  be  expected  to  exercise  were  he  not  in  danger.  So  if  a 
party  in  imminent  danger  has  two  ways  open  to  him,  but  has  not 
the  time  to  stop  and  investigate  and  determine  which  is  the  right 
or  safe  way  and  which  is  the  wrong  or  unsafe  Avay,  his  choosing 
the  latter  is  not,  under  the  circumstances,  negligence  on  his  part. 
So  if  you  should  find  from  the  evidence  in  the  case  that  deceased 
found  himself  in  imminent  danger  or  had  reasonable  ground  to 
believe  that  he  was  in  such  danger,  and  had  not  time  to  stop  and 
consider  and  determine  the  better  course  to  pursue,  then  you  are 
instructed  that  his  choosing  to  turn  one  way  instead  of  the  other 
in  such  emergency  was  not  negligence  on  his  part,  even  though, 
in  so  doing,  he  may  have  ridden  right  against  the  approaching  team 
or  wagon  instead  of  away  from  it.*'^ 

You  are  instructed  that  the  act  of  a  pedestrian  on  a  public  high- 
way in  running  in  front  of  an  automobile,  as  the  result  of  fright  or 
terror,  caused  by  the  sudden  discovery  of  the  automobile  near  him, 
or  by  a  noise  caused  by  the  automobile,  does  not  necessarily  con- 
stitute contributory  negligence  on  his  part,  or,  in  other  words,  if 
the  act  of  the  defendant  caused  fear  and  loss  of  presence  of  mind 
on  the  part  of  the  plaintiff,  so  as  to  impel  her  to  rush  into  danger, 
as  stated  before,  her  mere  error  or  mistake  of  judgment  in  so  act- 
ing shall  not  be  taken  by  you  to  be  contributory  negligence  on  her 
part.^® 
§  4996(2).    Colorado 

The  court  instructs  the  jury  that  if  you  believe  from  the  pre- 
ponderance of  the  evidence  that  defendant  or  his  chauffeur,  by  neg- 
ligently attempting  to  pass  plaintiff's  automobile,  if  you  so  find  that 
he  was  negligent  in  said  respect,  placed  said  automobile  in  a  posi- 
tion of  imminent  peril,  defendant  cannot  complain  if  the  driver  of 
plaintiff's  automobile  committed  an  error  of  ju(^gment,  if  you  find 
he  did  so  commit  the  same,  in  not  instantaneously  choosing  the 
best  course  to  pursue,  and  in  such  event  the  error  in  judgment  cannot, 
in  law,  be  imputed  to  him  as  contributory  negligence.*'^ 

§  4997.     Same — Emergency  created  by  negligence  of  defendant 

The  jury  are  instructed  that,  notwithstanding  the  plaintiff  might 
not  have  been  injured  if  the  buggy  had  not  been  driven  out  of 
the  road  and  upon  the  bank,  yet,  if  the  plaintiff  was  put  in  sudden 
peril  by  the  negligence  of  the  defendants'  driver,  and  the  buggy  was 
driven  on  the  bank  under  a  reasonable  apprehension  that  a  colli- 
sion would  have  occurred  if  it  had  remained  in  the  road,  and  the 

*5  Slaxishter  v.  Goldbers  Bowen  &  -it  Hunter    v.    Quaintance,    16S    P. 

Co.,  147  P.  90,  26  Cal.  App.  318.  918. 

4  6  Raymond  v.  Hill,  143  P.  743,  16S 
Cal.  473. 
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plaintiff's  driver  acted  as  a  reasonably  prudent  man  would  have 
acted  under  the  circumstances  in  the  effort  to  extricate  himself 
from  sudden  peril,  and  the  plaintiff  was  thereby  thrown  from  the 
bugg}^  and  injured,  then  the  plaintiff's  injury  would  be  the  direct 
consequence  of  the  defendants'  negligence."** 

§  4998.     Care  required  from  children 
§  4998(1).     California 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
accident  would  not  have  happened  if  the  plaintiff  had  exercised  such 
care  for  his  own  safety  as  may  fairly  be  expected  from  the  average 
person  of  his  age  and  capacity,  then  you  will  return  a  verdict  in  favor 
of  defendant.*^ 

You  are  instructed  that  the  question  as  to  whether  or  not  the 
plaintiff'  himself  was  guilty  of  negligence  is  one  of  fact  to  be  deter- 
mined by  the  jury  from  all  the  evidence  in  the  case,  taking  into 
consideration  the  age  and  capacity  of  the  plaintiff  and  all  the  other 
facts  and  circumstances  appearing  in  the  evidence.  You  are  fur- 
ther instructed  that  the  law  requires  of  a  child,  suing  for  personal 
injury,  care  and  prudence  equal  to  its  capacity,  and  if  you  find 
from  the  evidence  in  this  case  that  the  plaintiff  was  a  boy  of  ordi- 
nary intelligence  and  understanding  for  one  of  his  years,  and  was 
aware  that  it  was  dangerous  to  pla}^  around  an  excavation  of  the 
character  described  by  the  testimony  in  this  case,  and  knowing  that 
fact  and  the  hazards  and  dangers  thereof,  if  any,  in  consequence, 
did  so  continue  to  play,  and  was  injured  as  a  result,  then  your  verdict 
will  he  for  the  defendant.^® 

§  4998(2).    Delaware 

You  are  instructed  that  it  is  claimed  by  the  defendant,  and  not 

denied,  that  ,  the  infant  plaintiff",  was  over  years  of 

age  at  the  time  of  the  accident  and  prior  thereto  he  was  normal 
in  all  respects.  The  law  presumes  as  a  general  rule  that  an  in- 
fant, after  reaching  the  age  of years,  has  sufficient  discre- 
tion and  understanding  to  be  responsible  for  his  wrongs,  to  be 
sensible  of  danger  and  have  power  to  avoid  it,  and  this  presump- 
tion exists  until  it  is  rebutted  by  evidence  to  your  satisfaction.^^ 

You  are  instructed  that,  in  determining  the  question  whether  the 
infant  plaintiff  was  himself  guilty  of  contributory  negligence,  you 
arc  to  consider  whether  he  was  exercising  that  degree  of  care  and 
caution  which  a  reasonably  prudent  person  of  his  age,  general  de- 
velopment and  maturity  would  exercise  under  like  circumstances. 

*8Crani|.ton  v.  Ivio,  .'{2  S.  E.  9GS,  oo  Fminld  v.  Eaton  &  Smith  (App.) 

124  N.  C.  r.!)].  180  P.  9 It,   10  Cnl.  App.   IDS. 

■»o  Hnilliii-Kiou  V.  Myora,  182  P.  37,  r-i  Tnivers  v.  llartiiian,  92  A.  855,  5 

180  Cal.  00  i.  Boyce,  302. 
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While  the  rule  as  to  contributory  negligence  is  modified  in  favor 
of  children,  nevertheless  it  is  the  duty  of  children  to  exercise  that 
degree  of  care  to  avoid  injuries  which  children  of  the  same  age 
are  accustomed  to  exercise  under  like  circumstances,  and  the  ma- 
turity and  capacity  of  the  infant,  his  ability  to  understand  and 
appreciate  the  danger,  and  his  familiarity  with  the  surroundings  in 
each  particular  case,  are  all  matters  to  be  taken  into  consideration 
in  determining  this  question.^~ 
§  4998(3).    New  York 

The  jury  are  instructed  that,  from  the  evidence  regarding  the  ca- 
pacity of  the  deceased  boy,  you  have  the  right  to  find  that  the  said  boy 
was  capable  of  some  care  in  conducting  himself  in  the  public  streets, 
and  if  you  conclude  that,  in  the  exercise  of  the  care  he  was  capable 
of,  he  would  have  seen  and  avoided  the  automobile,  and  nevertheless 
did  not  exercise  that  care,  and,  by  reason  of  such  failure,  was  killed, 
then  plaintiff  cannot  recover.* 

§  4999.     Care  required  from  blind  persons 

The  jury  are  instructed  that  a  blind  person  has  the  same  rights 
on  the  public  street  as  any  other  person,  and  it  is  not  ordinarily 
negligence  for  a  blind  person  to  go  upon  the  streets  unattended,  if 
such  person  use  ordinary  care  as  defined  in  these  instructions ;  but, 
if  you  believe  from  the  evidence  that  the  plaintiff  was  blind,  that 
fact  would  not  excuse  him  from  his  obligation  to  use  due  care. 
He  was  nevertheless  bound  to  exercise  that  degree  of  care  that  an 
ordinarily  prudent  person  would  have  exercised  under  the  circum- 
stances as  shown  by  the  evidence,  and  the  fact  that  he  was  blind 
not  only  did  not  excuse  him  from  the  exercise  of  ordinary  care, 
but  required  of  him  the  greater  use  of  his  other  senses  to  discover, 
if  possible,  whether  any  vehicle  was  approaching  the  street  over 
which  he  was  crossing,  and,  if  he  failed  to  exercise  such  care,  he 
cannot  recover;  but  if  you  find  that  he  did  exercise  such  care, 
and  he  was  injured  on  account  of  the  defendant's  negligence,  then 
you  should  find  for  the  plaintift".^^ 

§  5000.     Drunkenness  of  person  injured 

The  court  instructs  the  jury  that,  if  you  are  reasonably  con- 
vinced that  at  the  time  of  the  accident  plaintiff  was  drunk,  and  be- 
cause of  this  fact,  if  it  be  a  fact,  the  accident  occurred,  and  that  it 
would  not  have  occurred  but  for  plaintiff'  being  drunk,  your  verdict 
should  be  for  defendant.^* 

52  Travers  v.  Hartman,  92  A.  855,  54  Stewart  v.  Smith,  78  So.  724,  16 

5  F.oyce,  302.  Ala.  App.  461.     In  this  case  a  mule, 

*  Buschei"  V.  New  York  Transp.  Co.,  which     plaintiff     was     driving,     was 

90   N.   Y.   S.   673,  114  App.   Div.   85.  scared  by  defendant's  machine. 

"3  McLauschlin  v.  Griffin,  135  N.  W. 
1107,  155  Iowa,  302. 
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The  court  instructs  the  jury  that,  if  you  find  that  plaintiff  was 
drunk  or  asleep  in  his  buggy  and  going  along  the  public  highway, 
this  constituted  negligence  on  the  part  of  plaintiff,  and  if  you 
further  find  that  defendant  was  negligent  in  operating  his  automo- 
bile along  the  public  highway,  but  that  the  injuries  complained  of 
by  plaintiff  would  not  have  been  inflicted,  but  for  the  fact,  if  it 
be  a  fact,  that  plaintiff  was  drunk  or  asleep  in  his  buggy,  going 
along  the  public  highway,  then  your  verdict  must  be  for  defend- 
ant.^^ 

§  5001.     Proximate  cause 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that  plaintiff's  intestate  ran  his  motorcycle  across 

avenue  on  the  occasion  complained  of  at  a  high  and  dangerous 
rate  of  speed,  and  that  this  was  negligence  on  his  part,  and  was 
the  sole  proximate  cause  of  the  injury,  your  verdict  must  be  for 
defendant.^*' 

§  5002.     Effect  of  contributory  negligence 

§  5002(1).     Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
plaintiff*  was  operating  the  motorcycle  at  a  rate  of  speed  in  excess 

of miles  an  hour  at  the  intersection  of  and 

streets,  then  I  charge  you  that  as  a  matter  of  law  such  operation 
was  negligent,  and  if  you  believe  from  the  evidence  that  such  neg- 
ligence on  plaintift''s  part  contributed  proximately  to  his  injuries, 
then  you  cannot  find  for  the  plaintiff  under  the  first  count  of  the 
complaint. ■'*'' 

I  charge  you  that  under  the  evidence  in  this  case  plaintiff  was 
negligent  as  a  matter  of  law  in  operating  the  motorcycle  at  a  rate 

of  speed  in  excess  of  miles  an  hour  at  the  intersection  of 

and  streets,  and  if  you  believe  from  the  evidence 

that  such  negligence  contributed  proximately  even  in  the  remotest 
degree  to  his  injuries,  you  cannot  find  for  the  plaintiff'  under  the 
third   count  of  the  complaint.°^ 

§  5002(2).    Delaware 

You  arc  instructed  that,  if  you  should  believe  that  both  the  in- 
fant plaintiff  and  defendant  were  negligent,  and  the  negligence  of 
both  operated  at  the  time  and  proximately  entered  into  the  acci- 
dent, the  plaintiffs  are  not  entitled  to  a  recovery.'*" 

PB  Rtownrt  v.  Smith,  78  So.  7L'l,  IG  bs  Dowdell  v.  Beasley,  82  So.  40,  17 

Alu.  Apfi.  4<;i.  Ala.    Api).    100. 

c"  Kari)r'l('S    v.    <'ity    Ifo    Dolivory  r-"  Travor.s  v.  Ilartmuii,  92  A.  855, 

Co.,  7.'i  So.  (542,  ins  A  In.  4  10.  D  Boyce,  302. 

"  Dowilc'il  V.  I'.casluy,  82  So.  40,  17 
Alu.  App.   JOO. 
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§  5002(3).     Oregon 

You  are  instructed  that  contributory  negligence,  under  the  law 
of  this  state,  is  an  absolute  defense,  without  reference  to  the  de- 
gree of  it.**" 

§  5003.     Effect  where  negligence  of  defendant  consists  in  viola- 
tion of  ordinance 

The  jury  are  instructed  that,  if  you  should  find  from  the  evi- 
dence that  the  plaintiff,  immediately  before  he  started  to  cross  the 
street,  failed  to  look  north  to  observe  whether  there  were  ap- 
proaching vehicles,  and  if  you  should  find  that  such  failure  to  look 
north  amounted  to  negligence,  that  is,  it  was  the  failure  to  exer- 
cise ordinary  care  on  his  part,  yet,  if  you  further  find  that  he  had 
reached  a  place  on  the  street  where,  if  the  defendant  had  operated 
its  motor  truck  in  accordance  with  the  provisions  of  the  city  ordi- 
nance, he  would  have  been  out  of  the  danger  zone,  then  his  failure 
to  look  north  at  the  time  when  he  started  to  cross  the  street  would 
not  preclude  a  recovery,  because  of  his  right  to  rely  upon  the  use 
of  the  street  by  the  defendant  in  a  lawful  manner,  and  of  his  right 
to  expect  the  automobile  truck  to  be  at  a  place  where  under  the 
ordinance  it  had  a  right  to  be.^^ 

§  5004.     Doctrine  of  last  clear  chance 

You  are  instructed  that,  in  connection  with  the  alleged  negli- 
gence upon  the  part  of  the  deceased  and  upon  the  part  of  the  de- 
fendant, there  is  another  rule  of  law  which  has  a  twofold  applica- 
tion, commonly  known  as  the  doctrine  of  "last  clear  chance."  In 
the  application  of  this  doctrine  I  instruct  you  that  if  you  believe 
from  the  evidence  that  the  deceased  was  negligent  in  failing  to  see 
the  approaching  automobile  and  move  out  of  the  way  so  that  it 
could  pass  in  safety,  or  negligently  attempted  to  cross  the  road  in 
front  of  the  on-coming  automobile,  such  negligence  on  his  part 
would  not  defeat  the  plaintiff's  right  to  recover,  if  the  said  de- 
fendant in  driving  said  automobile  actually  saw  that  he  was  in 
danger  and  should  have  appreciated  the  fact  that  he  was  in  dan- 
ger, if  you  so  find,  in  time  to  have  avoided  running  into  him,  by 
the  exercise  of  reasonable  care  and  negligently  failed  to  exercise 
such  care.  The  other  application  of  the  doctrine  is  that  if  you  be- 
lieve that  the  deceased  was  negligent  in  failing  to  see  the  ap- 
proaching automobile  and  move  out  of  the  way  so  that  it  could 
pass  in  safety,  or  negligently  attempted  to  cross  the  road  in  front 
of  the  on-coming  automobile,  and  if  you  believe  that  his  negli- 
gence had,  prior  to  the  instant  of  injury,  terminated  or  culminated 

60  Delovage  v.  Old  Oregon  Cream-  6i  Mosso  v.  E.  H.  Stanton  Co.,  148 

ery  Co.,  147  P.  392,  7G  Or.  430.  P.  594,  85  Wash.  499. 
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by  placing  him  in  a  situation  of  danger  such  that  the  exercise  of 
ordinary  care  on  his  part  alone  would  not  thereafter  have  avoided 
the  injury  w^ithout  the  co-operation  of  ordinary  care  on  the  part  of 
said  defendant,  and  that  she,  by  keeping  a  reasonably  vigilant 
lookout,  could  have  seen  and  appreciated  the  exposed  condition  of 
the  deceased  in  time  to  have  avoided  the  injury,  by  the  exercise  of 
reasonable  care,  and  negligently  failed  to  keep  such  lookout  or  to 
exercise  such  care,  then  the  deceased's  prior  negligence  would  not 
bar  the  plaintiff's  right  of  recovery. ^^ 

6.     Matters  Pertaining  to  Remedy  for  Injuries 

§  5005.     Confining  plaintiff  to  negligence  alleged  in  pleading 

The  court  instructs  the  jury  that  the  burden  is  upon  the  plaintiff 
to  establish  her  case.  The  plaintiff  must  recover,  if  at  all,  by 
proving  to  your  satisfaction  by  a  preponderance  of  the  testimony 
that  the  defendant  w-as  negligent  in  one  or  more  of  the  ways  in 
which  plaintiff  alleges  in  her  petition  that  the  defendant  was  negli- 
gent. She  cannot  recover  for  an}^  other  or  different  acts  of  neg- 
ligence than  those  alleged  in  her  petition,  and  it  must  appear,  fur- 
ther, that  in  consequence  of  this  negligence  she  was  injured.^^ 

§  5006.     Presumptions  and  burden  of  proof 
§  5006(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  under  the  issues  in 
this  case  the  burden  is  by  the  law  placed  on  the  plaintiff  to  prove 
by  the  evidence  to  your  reasonable  satisfaction  every  material  al- 
legation contained  in  one  of  the  counts  in  the  plaintiff's  complaint, 
and  if  the  plaintiff  has  failed  to  do  this  you  should  return  a  ver- 
dict for  the  defendant.^* 

The  court  instructs'the  jury  that,  before  it  could  be  said  that  the 
defendant  was  guilty  of  any  negligence  at  all,  the  burden  of  proof 
is  on  the  plaintiff  to  satisfy  the  jury  reasonably  from  the  evidence 
that  the  defendant  did  some  act  which  a  reasonably  prudent  man 
would  not  have  done,  or  left  undone  something  a  reasonably  pru- 
dent man  would  have  done,  which  proximately  resulted  in  the 
death  of  the  deceased."'* 

The  court  instructs  the  jury  that,  the  burden  of  proof  is  upon 
plaintiff  to  show  that  the  proximate  cause  of  plaintiff's  injuries 
and  death  was  the  negli!.,'ence  of  the  driver  of  defendant's  automobile; 
if  you  are  not  raisonably  satisfied  from  all  the  evidence  that  plaintiff" 

"2  Sloplu'iisftn  V.  Partoii.  1,^5  1*.  Ill,  oi  Callowiiy  v.  Perkins,  73  So.  950, 

80  Wnsli.  cm.  ms   Ala.    G5S. 

03  I'ldf'ock  V.  West,  lOi:    a.  K.  300,  «•'  (Jallovvay  v.  Perkins,  73  So.  956, 

24  Ga.  App.  7S5.  198  Ala.  658. 
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has  proven  such  negligence  on  the  part  of  defendant's  driver  of  the 
automobile,  your  verdict  must  be  for  defendant.^^ 

§  5006(2).     California 

You  are  instructed  that  the  happening  of  the  accident  raises  no 
presumption  either  of  negligence  on  the  part  of  the  defendant  or 
of  negligence  on  the  part  of  the  plaintiff.  Each  of  these  must  be 
proven  and  proven  by  a  preponderance  of  the  evidence.  As  I  have 
said,  the  burden  of  proving  negligence  on  the  part  of  the  defend- 
ant rests  on  the  plaintifif.  On  the  other  hand,  the  burden  of  prov- 
ing contributory  negligence  of  the  plaintiff  rests  upon  the  defend- 
ant. If  upon  either  issue  the  proof  is  equally  balanced,  then  the 
party  having  the  burden  of  making  proof  by  a  preponderance  of 
the  evidence  has  not  sustained  the  burden  that  the  law  imposes 
upon  him.®'^ 

You  are  instructed  that  by  this  action  the  plaintiff  seeks  to  re- 
cover compensatory  damages  for  injuries  which  the  plaintiff  al- 
leges he  sustained  as  a  direct  or  proximate  result  of  negligence  on 
the  part  of  the  defendant.  The  burden  is  on  the  plaintifif  to  prove 
by  a  preponderance  of  the  evidence  that  the  defendant  through  his 
chauffeur  was  negligent  at  the  time  and  place  in  the  controversy, 
and  likewise  to  prove  by  a  preponderance  of  the  evidence  that  such 
negligence  was  a  proximate  cause  of  the  collision  and  of  the  in- 
jury to  the  plaintiff.  Unless  he  make  such  proof  in  both  of  these 
particulars,  he  is  not  entitled  to  your  verdict.  If  he  has  proven 
by  a  preponderance  of  the  evidence  that  the  defendant  was  negli- 
gent and  that  such  negligence  was  a  proximate  cause  of  the  col- 
lision and  of  injury  to  the  plaintiff,  then  the  plaintiff  is  entitled  to 
your  verdict  unless  it  shall  also  have  been  established  by  a  pre- 
ponderance of  the  evidence  that  the  plaintiff  was  himself  guilty  of 
negligence  which  contributed  directly  or  proximately  in  some 
manner  or  degree  to  the  collision  and  to  the  injury.*'* 

You  are  instructed  that,  where  the  evidence  is  as  consistent  with 
a  neglect  of  duty  or  care  on  the  part  of  the  injured  person  as  it  is 
with  a  neglect  of  duty  or  care  on  the  part  of  the  person  charged 
with  causing  the  injury,  the  injured  party  cannot  recover  in  an 
action  for  damages  for  the  injuries  sustained.^* 

§  5006(3).    Colorado 

The  jury  is  instructed  that  the  ground  of  plaintiff's  suit  against 
the  defendant  is  negligence,  and  that  negligence  is  not  to  be  pre- 
sumed by  you  from  the  mere  fact  that  this  accident  occurred,  but 

66  Karpeles   v.    City    Ice    Delivery  ^8  Baillargeon  v.  Myers,  182  P.  37, 

Co.,  73  So.  642,  198  Ala.  449.  ISO  Cal.  504. 

6  7  Baillargeon  v.  Myers,  182  P.  37,  eo  Sheldon  v.  James,  166  P.  8,  175 

ISO  Cal.  504.  Cal.  474,  2  A.  L.  E.  1493. 
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it  must  be  established  by  the  plaintiff  by  what  is  known  as  a  pre- 
ponderance of  evidence.''^'' 

The  court  instructs  the  jury  that  plaintiff's  complaint  and  right 
to  recover  anything  against  the  defendant  is  based  upon  the  spe- 
cific allegation  that  "by  reason  of  said  carelessness  and  negligence, 

defendant's  automobile  struck  and  forced  plaintiff's  

automobile  off  the  aforesaid  highway" ;  and  the  burden  of  proving 
this  particular  allegation  is  upon  the  plaintiff,  and  unless  you  find 
from  a  preponderance  of  the  evidence  that  defendant's  said  auto- 
mobile did  strike  and  force  plaintiff's  said  automobile  off  said  high- 
way so  as  to  cause  the  injury  complained  of,  "by  reason  of  said 
carelessness  and  negligence,"  then  your  verdict  must  be  for  the 
defendant.'^ 
§  5006(4).     Delaware 

You  are  instructed  that  the* fact  of  an  accident  by  which  an  in- 
jur}^ is  sustained  does  not,  in  itself,  if  not  within  the  control  of  the 
person  charged  with  causing  the  accident,  establish  the  fact  that 
the  injury  was  caused  by  negligence.  And  there  can  be  no  recov- 
ery in  this  case  unless  the  injury  complained  of  was  occasioned  by 
the  negligence  of  the  defendant.  Negligence  is  never  presumed, 
but  must  be  proved,  and  the  burden  of  proving  negligence  as  al-  ' 
leged,  rests  upon  the  plaintiff'.'^ 

You  are  instructed  that  the  basis  and  gist  of  this  action  is  neg- 
ligence, and  before  a  recovery  can  be  had,  by  the  plaintiff's,  it  must 
be  shown  that  the  defendant  negligently  violated  some  duty  which 
he  owed  to  the  infant  plaintiff.  Negligence  has  often  been  defined 
by  this  court  to  be  the  want  of  ordinary  care ;  that  is,  the  want  of 
such  care  as  a  reasonably  prudent  and  careful  person  would  exer- 
cise under  similar  circumstances.  Negligence  is  never  presumed. 
It  must  be  proved,  and  the  burden  of  proving  to  the  satisfaction  of 
the  jury  that  the  accident  in  question  was  caused  by  the  negli- 
gence of  the  defendant  rests  upon  the  plaintiff.  For  the  plaintiffs 
to  recover  in  these  actions  it  must  appear  from  the  evidence  not 
only  that  the  accident  was  caused  by  the  negligence  of  the  de- 
fendant, but  also  that  the  infant  himself  was  free  from  negligence 
which  contrilnited  approximately  to  the  accident,  for  if  it  should 
appear  that  the  boy  was  not  so  free,  then  he  wotild  be  guilty  of 
contributory  negligence,  in  which  case  the  plaintiff  would  not  be 
entitled  to  recover,  for  the  reason  that  the  law  will  not  attempt  to 
measure  or  apportion  the  negligence  attributable  to  each  party  to 
an  accident.'-' 

Toiiniilcr    V.    <Jii!iintimco,    108    P.  72  Walls  v.   Windsor,  02  A.  989,  5 

918.  r.oyco,  2(;n. 

Ti  Hunter  V.  Qiialiitaucc,  1(JS  r.  918.  ^iiTravcrs  v.  Uartman,  92  A.  855, 

5  Boycc,  302. 
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The  court  instructs  the  jury  that  this  case  is  based  upon  the 
negligence  of  the  defendant,  and  in  order  that  the  plaintiff  may 
recover  he  must  satisfy  you  by  a  preponderance  of  the  evidence 
that  there  w^as  negligence  on  the  part  of  the  defendant  or  his  serv- 
ant in  the  operation  of,  the  automobile  and  that  his  injuries  re- 
sulted therefrom.  Negligence  is  not  presumed,  but  must  be  proved, 
and  the  burden  of  making  such  proof  is  upon  the  plaintiff.'* 

§  5006(5).     Iowa 

The  jury  are  instructed  that  the  burden  of  proof  is  on  the-  plain- 
tiff to  establish  by  a  preponderance  of  the  evidence  that  he  v^as 
not  guilty  of  contributory  negligence.  By  contributory  negligence 
is  meant  such  negligence  on  the  part  of  the  plaintiff'  as  helped  to 
produce  the  injuries  complained  of,  and  if  you  find  from  the  evi- 
dence that  plaintiff  was  guilty  of  any  degree  of  carelessness  which 
co-operated  in  producing  the  injury  complained  of,  or  that  the 
plaintiff*  has  not  established  by  a  preponderance  of  the  evidence 
his  freedom  from  contributory  negligence,  you  should  find  for  the 
defendant.'''^ 

§  5006(6).     Maryland 

The  court  instructs  the  jury  that  the  mere  happening  of  the  ac- 
cident complained  of  raises  no  presumption  of  negligence  on  the 
part  of  the  chauffeur  of  the  defendants  operating  the  automobile 
referred  to  in  the  evidence,  but  the  burden  is  upon  the  plaintiff  to 
establish  by  a  fair  preponderance  of  affirmative  evidence  that  neg- 
ligence on  the  part  of  said  chauffeur  caused  said  accident,  and  if 
the  minds  of  the  jury  are  left  by  the  evidence  in  a  state  of  even 
balance  as  to  the  existence  of  such  negligence,  then  the  verdict  of 
the  jury  must  be  for  the  defendants.''' 

§  5006(7).    Missouri 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  defendant  to  show  the  plaintiff  was  guilty  of  contributory  neg- 
ligence ;  and,  unless  he  does  so  by  a  preponderance  or  greater 
weight  of  the  evidence,  then  you  should  find  for  the  plaintiff'  on 
that  point.'' 

§  5006(8).    New  York 

The  jury  are  instructed  that  the  burden  of  proof  is  upon  the  plaintiff 
to  satisfy  the  jury  that  he  was  free  from  any  negligence  contributing 
to  the  injunes  for  which  he  sues.* 

74Grier   v.    Samuel,   86   A.   209,   4  ^e  Epstein  v.   Ruppert,   99  A.  685, 

Boyce,  106.  129  Md.  432. 

75  McLaushlin  v.  Griffin,  135  N.  W.  ^7  Cool  v.  Petersen,  175  S.  W.  244, 

1107,  155  Iowa,  302.  189  JMo.  App.  717. 

*  Welling  V.  Judge,  40  Barb.  193. 
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§  5006(9).    Virginia 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  was  killed  by  defendant's  automobile  while  he' 

was  standing  on  the  sidewalk  on street,  the  burden  of  proof 

is  upon  the  defendant  to  show  by  a  preponderance  of  evidence 
that  she  did  everything  that  a  reasonably  prudent  person  would 
do,  under  all  the  facts  and  circumstances  of  the  case,  to  prevent 
killing  him,  and  unless  she  did  this  she  is  guilty  of  negligence,  and 
you  must  find  for  the  plaintiff.'* 

§  5007.     Res  ipsa  loquitur 

The  court  instructs  the  jury  that  the  mere  happening  of  the  ac- 
cident complained  of  raises  no  presumption  of  negligence  on  the 
part  of  the  servant  of  the  defendant  operating  the  automobile  re- 
ferred to  in  the  evidence,  but  the  burden  is  upon  the  plaintiff  to 
establish  by  a  fair  preponderance  of  affirmative  evidence  that  neg- 
ligence on  the  part  of  said  servant  caused  said  accident,  and  if  the 
minds  of  the  jury  are  left  by  the  evidence  in  a  state  of  even  balance 
as  to  the  existence  of  such  negligence,  then  the  verdict  of  the  jury 
must  be  for  the  defendant.'^ 

§  5008.     Presumption  from  violation  of  statute 

The  court  instructs  you  that  in  an  action  brought  to  recover 
damages,  either  to  the  person  or  property,  caused  by  running  an  au- 
tomobile propelled  by   mechanical   power   in   the   public   highway 

at  a  greater  rate  of  speed  than miles  per  hour,  the  plaintiff 

is  deemed  to  have  made  out  a  prima  facie  case  by  showing  the  fact 
that  he  or  she  has  been  injured,  and  that  the  person  running  such 
automobile,  either  by  himself  or  his  agent,  was  at  the  time  of  the 

injury  running  the  same  at  a  speed  in  excess  of miles  per 

hour.**" 

§  5009.     Burden  of  proof  as  to  proximate  cause 

The  jury  are  instructed  that  the  burden  of  proof  is  not  upon  the 
defendant  to  show  by  a  preponderance  of  the  evidence  the  fact, 
set  up  by  the  defendant,  that  plaintiff's  horse  was  frightened  by 
the  windmill.**^ 

§  5010.     Matters  considered  in  determining  issues 

You  are  instructed  that,  in  determining  whether  the  defendant 
was  guilty  of  negligence  at  the  time  the  automobile  he  was 

7n  TriniciniJiii     v.     Olivor's     Adm'r  pcctcdly    tlmt    it    \A-as    impossible    to 

(Ai»p.)  J>!>  S.  E.  <'.J7,  12'>  Va.  458.  avoid  striking  her. 

70  Sullivan  V.  Sinltli,  iU  A.  4nr.,  123  ««  W:ird  v.  Meredith,  77  N.  E.  118, 

Md.    54(;.      In    this    case    defendant's  220  111.  (id. 

theory    was    tlial    plaintH'C    lau    Iroin  t^'Sldiii'    v.    I'endktou,   4U   A.    G4;5, 

the  sidewalk  so  suddenly   and   nnex-  1^1  U.  I.  .j32. 
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then  using'  collided  with  the  automobile  of  defendant  ,  you 

may  take  into  Consideration  the  rate  of  speed  he  was  then  driving 
such  automobile,  the  manner  in  which  he  was  operating-  the  same, 
whether  he  had  proper  and  reasonable  lights  thereon  to  enable 
him  to  see  objects  that  might  and  did  come  in  the  path  and  course 
he  was  traveling  in  time  to  avoid  colliding  with  and  hitting  them, 
and  whether  he  could  see  objects  or  obstructions  ahead  of  him  on 
account  of  any  light  that  might  be  shining  or  thrown  in  his  face, 
and  whether  he  was  driving  such  automobile  at  a  faster  rate  of 
speed  than  he  could  bring  said  automobile  to  a  standstill  within 
the  distance  that  he  could  plainly  see  objects  and  obstructions 
ahead  of  him,  together  with  all  other  facts  and  circumstances 
shown  by  the  evidence  and  testimony  of  this  case.'^ 


CHAPTER  CCLX 
SUBROGATION 

§  5011.     Right  of  buyer  on  paying  mortgage  as  part  of  purchase  price. 

§  5011.     Right  of  buyer  on  paying  mortgage  as  part  of  purchase 
price 

You  are  instructed  that,  if  you  find  that  the  defendant  purchased 

the  stock  in  controversy  from in  good  faith,  and  as  a  part  of 

the  purchase  price   paid   off  the   chattel   mortgage   to  the  

Bank,  then  I  instruct  you  that,  if  you  find  said  mortgage  was  a 
valid  lien  upon  said  stock,  the  defendant  would  be  subrogated  to 
the  rights  of  said  mortgagee  to  the  extent  to  which  he  paid  said 
mortgage.* 

8  2  Jaquith  v.  Worden,  132  P.  33,  73  i  H.    Sinning    v.    Surapter,    121    P. 

Wash.  349,  48  L.  R.  A.  (X.  S.)  827.        332,  86  Kan.  454. 
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CHAPTER  CCLXI 
SUBSCRIPTIONS 

§  5012.     Failure  of  consideration. 

§  5012.     Failure  of  consideration 

The  jury  are  instructed  that  it  is  well-settled  law  that  a  party 
who  agrees  to  perform  an  act  and  fails  to  keep  his  agreement 
must  pay  compensation  for  all  injuries  that  naturally  and  proxi- 
mately result  from  the  breach.  So  far  as  the  plaintiffs  in  this 
suit  and  those  they  represent  are  concerned,  it  does  not  appear, 
and  is  not  claimed  by  the  defendant  company,  that  there  is  any 
other  consideration  for  the  payment  of  the  money  subscribed  by 
them  to  the  donation  fvmd  than  the  agreement  for  the  removal  of 
that  part  of  the  manufactory  of  the   defendant  company  for  the 

manufacture  of  the  Jenney  arc  lamp  and  dynamo  from  to 

•;  and  a  failure   to  perform   that  stipulation   operates   as   a 

failure  of  consideration  for  the  money  so  paid.  In  cases  of  that 
kind,  where  the  defendant  has  received  money  of  the  plaintiff 
upon  a  consideration  which  has  failed,  or  where  the  defendant  has 
money  of  the  plaintiff  which,  in  equity  and  good  conscience,  he 
ought  to  refund  in  the  absence  of  any  allegation  of  special  dam- 
ages and  proof  hereof,  the  plaintiff,  in  general,  is  entitled  to  re- 
ceive the  money  back,  and  lawful  interest  thereon  from  the  time 
of  payment  up  to  the  time  of  recovery.  Therefore,  in  this  case, 
if  the  jury  believe  from  the  evidence  that  the  consideration  upon 
which  the  plaintiffs  and  those  they  represent  in  this  suit  paid 
their  money,  and  upon  which  the  defendan.t  company  received  it, 
has  failed,  there  being  no  allegation  of  special  damages,  the  measure 
of  damages  would  be  the  several  amounts  paid,  with  interest 
thereon  from  the  time  of  payment  up  to  this  date  at  the  rate  of 
per  cent,  per  annum. ^ 

1  1^.  Wayne  Electric  Lisht  Co.   v.  Miller,  30  N.  E.  2.3.   131  Ind.  499,  14 
L.  R.  A.  804. 
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CHAPTER  CCLXII 
SUNDAY 
§  5013.     Prohibition  against  keeping  store  open  on  Sunday. 

§  5013.     Prohibition  against  keeping  store  open  on  Sunday 

I  have  read  to  you  the  statute,  that  no  person  shall  keep  open 
his  store,  or  shop,  or  warehouse.  This  is  the  gravamen  of  the 
charge,  that  they  should  not  be  kept  open  to  invite  customers  in 
as  on  weekdays,  but  should  be  closed.  That  is  apart  from  the 
second  clause  which  says  he  shall  not  do  business  except  works  of 
necessity  or  charity.  It  is  immaterial  under  the  first  clause  what 
kind  of  business  he  intends  to  do  when  he  gets  in  there.  It  is 
immaterial  whether  he  intends  to  do  the  ordinary  business  exclu- 
sively which  he  does  on  weekdays.  It  is  immaterial  whether  that 
business  includes  drugs  or  not.  He  is  prohibited  from  keeping 
open  his  store  in  the  ordinary  course  of  business  as  on  weekdays 
even  for  the  purpose  of  selling  drugs.  He  might  open  his  store 
and  enter  it  for  the  purpose,  of  filling  a  prescription  for  a  medicine 
v/hich  was  required  for  the  treatment  of  disease,  that  would  be  a 
matter  of  necessity  or  charity,  but  he  cannot  keep  open  his  store 
for  the  purpose  of  selling  drugs,  including  all  kinds  of  merchandise 
during  the  day  as  on  weekdays.  That  is  the  thing  which  is  not  to 
be  permitted  by  the  statute;  it  is  what  is  prohibited  by  the  stat- 
ute, and  I  cannot  ignore  it,  and  you  violate  your  oaths  if  )'0U  ignore 
it;  Now  the  state  says  there  can  be  no  reasonable  doubt,  therefore, 
that  this  defendant  kept  his  store  open  on  that  day"  for  the  purpose 
of  doing  business  generally,  including  the  sale  of  drugs,  if  anybody 
called  for  drugs,  also  including  all  other  kinds  of  merchandise 
which  are  not  drugs,  and  which  do  not  involve  the  doing  of  any 
business  of  necessity  or  charity,  although  I  tell  you  distinctly, 
for  the  purpose  of  this  trial,  that  he  has  not  a  right  to  keep  open 
his  store  in  the  ordinary  course  of  business  even  for  the  purpose 
of  selling  drugs  although  that  should  be  his  primary  purpose.  It 
is  immaterial  whether  the  business  be  deemed  one  of  necessity  or 
charity ;  he  has  no  right  to  keep  open  his  store  for  that  purpose. 
That  is  what  the  law  prohibits.^ 

1  State  Y.  Morin,  80  A.  751.  108  Me.  place  of  business  on  Sunday  for  the 

303.      This    instruction,    taken    as    a  purpose  of  inviting  trade,  but  whicli 

wtiole,  correctly  sets  out  the  purpose  does  not  preclude  entering  it  for  the 

of  the  statute,  which  is  intended  to  purpose  of  doing  an  act  of  necessity 

prevent   one  from   keeping  open   his  or  charity, 

Inst.to  Juries— 330 
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CHAPTER  CCLXIII 

TAXATION 

§  5014.     Duty  of  taxpayer  with  respect  to  description  of  land  for  purpose  of 
assessment. 

5015.  Forfeiture  for  failure  to  have  lands  assessed. 

5016.  Forfeiture  for  failure  to  have  property  assessed  in  name  of  life  ten- 

ant. 

5017.  Sale  of  lands  for  nonpayment  of  taxes — Publicity  and  competition. 
oOlS.     Liability  of  tax  collector  for  wrongful  sale  of  land  for  taxes. 

§  5014.  Duty  of  taxpayer  with  respect  to  description  of  land  for 
purpose  of  assessment 
The  jury  are  further  instructed  that  if  a  person  has  his  land 
charged  upon  the  land  books  in  a  large  tract  that  covers  all  his 
smaller  tracts,  or  any  of  his  smaller  tracts,  it  is  not  necessary  for 
him  to  have  it  charged  to  him  in  the  small  tracts,  and  no  forfeiture 
can  accrue  to  those  small  tracts  by  reason  of  their  not  being  so 
charged  as  small  tracts  if  they  are  included  in  the  large  tracts. 
In  other  words,  coterminous  tracts  of  land  belonging  to  the  same 
person  for  the  assessment  and  payment  of  taxes  are  the  same  as  one 
tract.^ 

§  5015.     Forfeiture  for  failure  to  have  lands  assessed 

The  jury  are  further  instructed  that  forfeitures  are  deemed  odious 
in  law,  and  will  never  be  presumed,  but  must  be  strictly  proved  by 
the  party  relying  on  the  same.  And,  before  the  defendants  can  have 
the  benefit  of  the  forfeiture  claimed  by  them,  or  any  of  them,  for 
a  failure  of  the  plaintiffs  or  those  under  whom  they  claim  to  have 

had  the  land  in  controversy  placed  upon  the  land  books  in  

county  and  to  pay  the  taxes  thereon  for successive  years  after 

the  year  ,  the  defendants  must  clearly  prove  that  the  said 

land  or  any   part  thereof   in  controversy  has   not  been  upon   the 
land  books  for  those  years,  neither  in  large  tracts  nor  small  ones.~ 

§  5016.     Forfeiture  for  failure  to  have  property  assessed  in  name 
of  life  tenant 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence  that 
prior  to  and  at  the  time  of  the  institution  of  this  suit  the  plain- 
tiff had  a  life  estate  in  the  premises  in  controversy,  and  that  dur- 
ing the  time  she  so  had  such  life  estate  she  permitted  the  defend- 
ant to  enter  upon  said  premises,  and  become  her  tenant  therein, 
then  the  jury  are  instructed  that  an  assessment  of  said  property 

I  .Mnxwr'll  v.  ('iiiitrnij^lKUii,  40  S.  10.  '-' Maxwell  v.  Cunningham,  40  S.  E. 

490,  50  W.   Va.  liUS.  409,  50  W.  Va.  298. 
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in  the  name  of  the  defendant,  the  tenant  aforesaid,  and  the  pay- 
ment of  the  taxes  on  the  projjerty  by  such  defendant  while  such 
tenancy  continued,  and  before  the  plaintiff  had  any  notice  of  a 
hostile  holding  of  the  premises  by  the  defendant,  would  be  a  pay- 
ment of  the  taxes  for  the  plaintiff,  and  would  inure  to  her  benefit, 
and  prevent  a  forfeiture  of  said  land  for  failure  to  assess  in  her 
name.^ 

§  5017.     Sale  of  lands  for  nonpayment  of  taxes — Publicity   and 
competition 

The  jury  are  instructed  that,  if  you  find  that  the  purchaser  and 
holder  of  the  certificate  of  purchase  prior  to  the  time  of  the  alleged 
sale  made  a  private  bargain  with  the  treasurer,  by  which  he  was 
to  take  the  lands,  and  that  in  pursuance  of  such  private  arrange- 
ment a  certificate  was  made  out  to  him,  without  said  lands  ever 
having  been  offered  publicly,  so  that  competition  was  or  could  have 
been  had,  and  that  it  was  essentially  and  entirely  private,  then 
there  was  no  public  sale,  or  such  a  sale  as  would  convey  to  the 
alleged  purchaser  the  title  to  the  same.  And  if  you  find  the  facts  to 
be  that  there  was  no  sale,  and  that  the  defendants  had  title  to  the 
land  at  the  time  of  the  alleged  sale,  or  that  their  grantor  did,  then 
you  will  find  for  the  defendants.* 

§  5018.     Liability  of  tax  collector  for  wrongful  sale  of  land  for 
taxes 

The  court  instructs  the  jury  that  the  plaintiff  was  the  owner  of 

the  lands  involved  in  this  suit  on  the  day  of  ,  and 

continued  to  be  the  owner  thereof  up  to  the day  of , 

and  that  the  defendant  was  the  collector  of  the  revenue  of 

county,  state  of ,  during  the  years , and , 

and  if  the  jury  believe  from  the  evidence  that  as  such  collector 
he  caused  a  suit  for  back  taxes  to  be  brought  against  the  plaintiff 
herein  for  the  taxes  alleged  to  be  due  on  said  lands  for  the  year 

,  in  the  circuit  court   of   said   county,   and  that  service   of 

process  in  said  suit  was  had  on  this  plaintiff  by  an  order  of 
publication,  and  that  this  plaintiff  had  no  actual  notice  of  the  pen- 
dency of  said  tax  suit,  until  after  a  judgment  in  said  tax  suit  had 
been  rendered  and  the  pretended  sale  of  said  land  for  taxes  had, 
and  if  you  further  find  and  believe  from  the  evidence  herein  that 
said  lands  were  advertised  to  be  sold  for  said  taxes  and  costs ; 
and  that  said  defendant,  intending  to  cheat  and  defraud  the  plain- 
tiff out  of  said  lands,  and  to  procure  the  title  thereto  in  himself, 
at  the  time  said  lands  were  to  be  sold,  told  the  bidders  assembled 

3  McDoiigal  V.  Musgrave,  33  S.  E.  *  Cbandler  v.  Keeler,  46  Iowa,  596. 

2S1,  46  W.  Va.  509. 
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at  said  sale,  or  any  of  them,  that  said  lands  had  been  "paid  out"  by 
the  owner,  and  the  same  would  not  be  sold  at  said  sale,  and  that 
said  statement  was  false;  or  if  you  find  and  believe  from  the  evi- 
dence herein  that  defendant  announced  at  said  sale  to  the  bidders 
that  he,  the  defendant,  had  instructions  from  the  owner  of  said 
lands,  either  not  to  sell  the  same  or  to  buy  the  same  in  for  the 
benefit  of  the  owner,  when  in  truth  and  in  fact  he  had  no  such  in- 
structions from  the  owner ;  and  if  you  further  find  and  believe  from 
the  evidence  herein  that  the  bidders  or  prospective  bidders  upon 
said  lands,  relying  upon  the  aforesaid  statements,  or  either  of 
them,  if  you  find  that  said  statements,  or  either  of  them,  were  made, 
made  no  further  efforts  to  purchase  said  lands,  and  if  you  further 
find  and  believe  from -the  evidence  herein  that  this  defendant,  still 
intending-  to  cheat  and  defraud  the  plaintiff  out  of  said  lands, 
procured  from  the  sheriff  of  said  county  a  sheriff's  deed  to  said 
lands,  purporting  to  convey  the  same  to  himself,  defendant  herein, 
and  if  you  further  find  and  believe  from  the  evidence  herein  that 
defendant  cut  or  had  cut  and  removed  from  the  said  lands  the  tim- 
ber thereon,  arid  afterwards  conveyed  said  lands  to  one  , 

so  that  the  title  to  said  lands  is  wholly  gone  from  the  plaintiff, 
then  your  verdict  herein  will  be  for  the  plaintiff.^ 

B  Garrett  v.  Limes  (Mo.  App.)  209  S.  W.  295. 
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CHAPTER  CCLXIV 

TELEGRAPHS  AND  TELEPHONES 

A.  Construction  and  Maintenance  and  Liability   fob    Injuries  to 
Plant  or  Equipment 

§  5019.     Liability  for  injuries  to  traveler  by  running  against  wire. 
5010(1).  Iowa. 
5019(2).  Kentucky. 

5020.  Same — Proximate  cause. 

5021.  Liability  for  injuries  caused  by  falling  of  telegraph  pole — Proximate 

cause. 

5022.  Recovery  for  injuries  to  line — Measure  of  damages. 

5023.  Criminal  liability  for  cutting  wires. 

B.  Duty  to  Furnish  Service 

5024.  In  general. 

5025.  Damages  for  failure  to  furnish  service. 

C.  Liabilities   for   Delay   or  Default   in  Transmission  of  Messages 

5026.  Liability  for  delav  in  transmitting  messages. 

5026(1).  North  Carolina. 
5026(2).  South  Carolina. 
5026(3).  Texas. 

5027.  Same — Duty  to  use  reasonable  care  to  transmit  promptly. 

5027(1).  Arkansas. 
5027(2).  Texas. 

5028.  Same — Distinction  between  commercial  and  life  and  death  messages, 

5029.  Notice  of  importance  of  prompt  transmission. 

5029(1).  United  States. 
5029(2).  Arkansas. 
5029(3).  Texas. 

5030.  Duty  where  message  received  after  office  hours, 

50.30(1).  Arkansas. 
5030(2).  North  Carolina. 

5031.  Duty  to  furnish  night  service. 

5032.  Duty  where  addressee  of  telegram  lives  without  free  delivery  limits, 

5033.  Duty  where  addressee  lives  in  country — Mailing  telegram. 

5034.  Duty  not  to  receive  messages  when  unable  to  transmit  promptly. 

5035.  Liability  for  failure  to  deliver  telegram  or  for  misdelivery. 

5035(1).  Alabama. 
5035(2).  Arkansas. 
5035(3).  North  Carolina. 
5035(4).  Texas. 

5036.  Diligence  required  in  finding  sendee  of  message. 

5036(1).  Arkansas. 
5036(2).  North  Carolina. 
5036(3).  Texas. 

5037.  Excuses  for  failure  to  deliver — Mistake  in  address. 

5038.  Same — Place  of  residence  of  addressee. 

5039.  Negligence  of  sender  in  giving  incorrect  or  insufficient  address. 

5039(1).  Alabama. 
5039(2).  Texas. 

5040.  Negligence  of  plaintiff  in  failing  to  act  on  telegram  when  received  or 

on  knowledge  already  in  his  possession. 

5041.  Right  of  recovery  by  one  causing  message  to  be  sent  by  others. 


5019  INSTRUCTIONS   TO  JURIES 


5270 


§  5042.     Limitation  of  liability  by  contract. 

5042(1).  Illinois. 

5042(2).  Texas. 
5043.    Limitation  of  time  for  presenting  claims  for  damages. 
5(544.     Presumptions  and  burden  of  proof. 

5045.  Damases  for  negligence  with  respect  to  transmitting  telegram. 

5045(1).  Alabama. 
5045(2).  Texas. 

5046.  Same — Recovery  for  mental  anguish. 

5046(1).  Alabama. 
5046(2).  Arkansas. 
5046(:j).  Kentucky. 
5046(4).  North  Carolina. 
5046(5).  Texas. 

5047.  Same — Delay  in  sending  message  announcing  death  of  one  not  re- 

lated to  sendee. 

5048.  Damages  for  delay  in  transmitting,  or  in  failing  to  transmit,  tele- 

grams on  business  matters. 
5048(1).  Arkansas. 
5048(2).  Texas. 

.5049.     Same— Damages  for  delay  in  delivery  of  telegram  for  purchase  of 
stock. 

5050.     Recovery  of  special  damages  for  breach  of  contract  to  deliver  tele- 
gram— Necessity  of  notice  of  special  circumstances. 

.5051.     Duty  of  plaintiff  to  minimize  damages. 

5052.     Liability  as  dependent  on  whether  message  interstate. 

A.     Construction  and  Maintenance;  and  Liability  for  Injuries 
TO  Plant  or  Equipment 

§  5019.     Liability  for  injuries  to  traveler  by  running  against  wire 
§  5019(1).    Iowa 

The  court  instructs  the  jury  that,  if  there  was  a  place  of  ingress 
and  egress  to  the  plaintiff's  farm  at  the  place  where  he  attempted 
to  go  in  on  the  day  in  controversy,  and  the  defendant  knew  of  the 
same,  or  could  by  reasonable  diligence  have  discovered  such  con- 
dition, then  the  plaintiff  is  not  bound  to  look  to  discover  whether 
or  not  the  telephone  wires  of  the  defendant  would  in  any  way  in- 
terfere with  his  so  entering  his  property,  and  the  fact,  if  it  be  a 
fact,  that  this  wire  was  down  as  complained  of,  and  that  he  did  not 
see  it  or  look  for  it,  would  not  make  him  guilty  of  contributory 
negligence.  On  the  other  hand,  if  there  was  no  place  of  ingress  or 
egress  at  the  point  in  question,  or  the  defendant  could  not  by  rea- 
sonable diligence  have  discovered  such  place,  then  it  would  be 
the  duty  of  the  plaintiff'  to  use  that  degree  of  care  and  diligence 
which  an  ordinarily  reasonable  and  cautious  person  would  exercise 
under  like  circumstances  to  discover  whether  his  way  was  ob- 
structed, and  if  on  using  said  degree  of  care  and  diligence  he  failed 
to  discover  the  wire,  he  would  not  be  guilty  of  contributory  negli- 
gence; but  if  he  did  not  use  said  degree  of  care  and  diligence  as 
above  explained,  and  did  not  see  the  wire  because  of  his  failure  to 
use  said  degree  of  care  and  diligence  as  above  explained,  then  he 
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would  be  guilty  of  contributory  negligence  such  as  to  defeat  his 
action.^ 

§  5019(2).     Kentucky 

The  court  instructs  the  jury  that  if  they  shall  believe  from  the 
evidence  that  the   defendant  company  negligently   maintained  its 

telephone  line  along  the  and  public   road  in  such  a 

dangerous  condition  that  said  public  road,  by  reason  of  said  line 
being  so  maintained  along  said  road,  was  not  reasonably  safe  for 
public  travel,  and  if  the  jury  shall  further  believe  from  the  evidence 
that  the  said  telephone  line  fell  in  the  public  road  on  the  occasion 
in  controversy  by  reason  of  the  negligent  manner  in  which  the 
same  was  maintained  by  the  defendant  company  and  as  the  direct 
and  natural  result  thereof,  and  if  the  jury  shall  further  believe 
from  the  evidence  that  the  buggy  in  which  the  plaintiff  was  driving 
on  the  occasion  in  controversy  collided  with  the  defendant  com- 
pany's said  line,  and  that  plaintiff  was  thrown  from  said  vehicle 
by  the  force  of  said  collision  and  injured,  then  and  in  that  event  the 
jury  should  find  for  the  plaintiff  such  compensatory  damages,  if 
any,  as  they  may  believe  from  the  evidence  was  thereby  caused 
to  him,  not  exceeding  $ ,  the  amount  claimed.^ 

You  are  instructed  that,  unless  the  jury  shall  believe  from  the 
evidence  that  the  defendant  company's  telephone  line  fell  in  the 
public  highway  at  the  place  in  controversy  as  the  direct  and  nat- 
ural result  of  the  negligence  of  defendant  company  in  maintaining 
the  same  in  such  a  dangerous  condition  that  said  public  highway 
was  not  reasonably  safe  for  public  travel,  then  and  in  that  event 
the  jury  should  find  for  the  defendant.^ 

§  5020.    Same — Proximate  cause 

The  court  instructs  the  jury  that,  in  determining  whether  or  not 
the  defendant's  negligence,  if  the  same  has  been  proved,  was  the 
proximate  cause  of  the  injury  suffered  by  plaintiff,  the  test  in  law 
is  this:  Was  the  injury  complained  of  of  such  kind  or  character 
as  might  reasonably  have  been  foreseen  or  expected  as  the  natural 
result  of  the  acts  of  the  defendant  which  are  complained  of?  The 
question  is  not  as  to  whether  the  particular  injury  complained  of  in 
this  case  might  reasonably  have  been  foreseen  or  expected,  but 
whether  some  injury  of  the  kind  or  character  of  the  one  complained 
of  might  have  been  foreseen  or  expected  as  the  natural  result  of 
the  acts  or  omissions  which  plaintiff  charges  as  negligence  of  the 
defendant.* 

1  Wegner  v.  Kelly,  165  N.  W.  449,  3  Burton  v.  Cumberland  Telephone 
182  Iowa,  259.  &  Telegraph  Co.,  118  S.  W.  287. 

2  Burton  v.  Cumberland  Telephone  *  Wegner  v.  Kelly,  165  N.  W.  449, 
&  Telegraph  Co.,  118  S.  W.  287.  182  Iowa,  259. 
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§  5021.  Liability  for  injuries  caused  by  falling  of  telegraph  pole — 
Proximate  cause 
The  jury  are  instructed  that  it  is  a  fact  that  the  cutting  down 
of  the  tree,  the  contact  of  the  tree  with  the  wires,  precipitated  the 
falhng  of  the  pole,  and  that  was  therefore  a  proximate  cause  of 
the  injury  to  the  plaintiff;  it  was  the  efficient  cause.  But  where 
an  injury  is  suffered  and  a  combination  of  circumstances  has 
brought  about  that  injury,  that  occurrence,  so  that  there  is  more  than 
one  efficient  cause,  and  if  one  of  those  efficient  causes  was  a  wrong- 
ful act,  then  the  injured  person  has  a  riglit  to  claim  compensation 
from  that  wrongdoer,  even  though  his  wrongful  act,  or  his  negli- 
gence in  combination  with  other  acts  without  which  the  injury 
would  not  have  happened,  produced  the  result.  It  will  be  for  the 
jury  to  consider  in  this  case  whether  the  falling  of  the  tree  would 
not  have  caused  the  pole  to  fall  and  injure  the  plaintiff  if  the  pole 
had  been  a  sound  timber,  and  if  there  had  been  no  negligence  on 
the  part  of  the  defendant  in  the  case  with  respect  to  suffering  that 
pole  in  a  defective  condition  to  support  its  wires  there  by  the  high- 
way. If  the  pole  had  been  sound  and  safe,  as  it  should  have  been^ 
and  the  defendant  guilty  of  no  negligence  in  the  matter,  and  still 
it  would  have  fallen  by  reason  of  the  falling  of  the  tree  upon  the 
wires,  there  is  no  liability  on  the  part  of  the  defendant.  If,  how- 
ever, you  find  that  there  was  negligence  on  the  part  of  the  defend- 
ant with  respect  to  that  pole,  and  that  the  injury  would  not  have 
happened  by  reason  of  the  cutting  down  of  the  tree — if  the  defend- 
ant had  been  free  from  the  negligence  charged  in  this  complaint — 
then  you  will  be  justified  in  finding  that  the  negligence  of  the  de- 
fendant was  a  concurring  cause  which  would  render  the  defendant 
liable  for  consequential  injuries  to  the  plaintiff.  The  jury  should 
take  into  account  all  that  has  been  proved  by  the  evidence  with 
respect  to  the  size  and  weight  of  the  pole  and  its  condition  of  sound- 
ness or  unsoundness,  the  support  which  it  had  by  being  connected 
in  a  line  with  the  wires,  by  the  wires,  any  defect  which  the  evi- 
dence shows  by  reason  of  the  absence  of  a  guy  wire,  the  length  of 
time  that  had  elapsed  after  the  pole  became  in  that  condition,  sc 
as  to  judge  of  whether  there  was  carelessness  or  negligence  on  the 
part  of  the  defendant;  and  you  are  to  judge  from  a  consideration 
of  the  facts  proven  whether  there  was  negligence;  whether  there 
was  that  degree  of  disregard  of  the  conditions  of  this  property 
which  constitutes  negligence  and  the  omission  of  duty  on  the  part 
of  the  defendant  under  all  the  circumstances.  If  there  is  no  neg- 
ligence, there  is  no  liability,  and  the  phiintiff  cannot  recover.  If 
there  was  negligence,  it  is  still  a  question  of  whether  that  negli- 
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gence  was  an  efficient  cause  of  the  injury;  if  so,  the  defendant  is 
liable,  notwithstanding  that  there  was  another  cause.^ 

§  5022.     Recovery  for  injuries  to  line — Measure  of  damages 

You  are  instructed  that  in  the  event  you  find  for  the  plaintiff  and 
believe  from  the  evidence  that  it  is  practicable  to  rebuild  the  tele- 
phone line  where  it  was  injured  or  destroyed,  if  it  was  injured  or 
•destroyed,  the  measure  of  plaintiff's  damage  is  the  reasonable  cost, 
as  shown  by  the  evidence,  of  replacing  the  line  in  the  condition  it 
was  in  before  the  injury,  at  the  same  place  or  approximately  the 
same  place;  and  such  further  sum,  if  au}^,  as  you  may  believe  from 
the  evidence  will  reasonably  compensate  plaintiff  for  the  loss,  if 
any,  of  the  value  of  the  use  to  him  of  the  telephone  line  from  the 
date  its  use  was  stopped  by  the  destruction,  if  any,  of  its  poles 

or  line  by  defendant's  servants  at  or  in ,  until  such 

time  as  the  line  could  or  might,  by  reasonable  diligence  and  des- 
patch, be  so  rebuilt  as  to  be  restored  to  use.  If,  however,  you 
should  find  for  the  plaintiff,  and  believe  from  the  evidence  that  it 
is  impracticable  to  rebuild  the  line  at  the  same  place  or  approxi- 
mately the  same  place  where  it  was  injured  or  destroyed,  if  it 
was  injured  or  destroyed  by  defendant,  the  measure  of  plaintiff's 
damage,  if  any,  is  the  reasonable  market  value,  if  any,  of  the  tele- 
phone line  from  to  plaintiff's  residence,  at  the  time  of  the 

destruction  of  its  use  by  the  acts,  if  any,  of  defendant's  servants 
complained  of;  but  in  no  event  should  the  damages  allowed  plain- 
tiff under  this  instruction,  if  any  are  allowed  him,  exceed  the 
amount  claimed  in  the  petition,  viz.,  $ .® 

§  5023.     Criminal  liability  for  cutting  wires 

You  are  instructed  that  if  you  find  from  all  of  the  evidence  in 

the  case  that  the  poles  and  wires  of  the  Telephone  Company 

were  erected  and  constructed  in  a  careful,  skilled,  and  workman- 
like manner,  and  as  provided  by  law  and  so  as  to  offer  security  to 
life  and  property  in  the  operation  of  the  railroad,  and  that  the  wires 
thereof  crossed  the  right  of  way  of  the  railroad  company,  that  they 
were  not  interfering  with  the  use  of  the  railroad  company  in  its  use  and 
occupancy  of  its  right  of  way,  and  that  said  telephone  line  at  the 
point  of  said  intersection  was  in  good  condition  and  in  a  good  state 
of  repair  at  the  time  it  is  charged  that  said  wires  were  cut,  and 
that  they  were  occupying  a  legally  established  highway  in  said 
county  at  a  point  crossed  by  said  railroad  company,  then  said  rail- 
road company  would  not  have  the  right  to  cut  and  remove  the  wires 

"  Pacifle    Telephone    &    Telegrapli  e  Louisville  &  N.  R.  Co.  v.  Gillespie, 

Co.   V.   Parmeuter   (C.  C.   A.,   Wasli.)       177  S.  W.  451,  165  Ky.  575. 
170  F.  140,  95  C.  C.  A.  3S2. 
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of  the  telephone  company,  nor  could  the  railroad  legally  authorize 
any  of  its  employes  to  cut  or  molest  the  said  wires.' 

B.     Duty  to  Furnish  Service; 

§  5024.     In  general 

You  are  instructed  that  defendant's  business  is  one  which  is 
affected  with  a  public  use,  and  the  company  is  a  public  service 
corporation,  with  certain  well-defined  rights  and  duties,  among  the 
latter  of  which  is  to  give  to  each  and  all  of  its  patrons,  and  to  those 
who  desire  to  become  patrons,  courteous  and  prompt  service  in 
the  transmission  of  messages ;  and  it  is  the  duty  of  the  defendant 
to  be  sure  that  it  is  strictly  within  its  rights  before  it  undertakes 
to  deprive  one  of  the  public  of  the  rights  of  its  service.* 

§  5025.     Damages  for  failure  to  furnish  service 

You  are  instructed  that,  if  you  believe  there  has  been  a  loss,  as 
the  plaintiff  contends  for,  in  his  business,  on  account  of  loss  of  cus- 
tomers, on  account  of  his  having  to  come  to  market,  and  the  amount 
is  shown  you  with  sufficient  certainty,  under  the  instructions  al- 
ready given,  you  may  consider  that  from  the  date  of  the  alleged 
wrong  up  to  this  date,  the  time  of  this  trial.^ 

C.       LrlABIIJTiDS  FOR  DET-AY  OR  DEFAUI.T  IN  TRANSMISSION  OF  MFJS" 

SAGFS 

§  5026.     Liability  for  delay  in  transmitting  messages 
§  502G(I).    North   Carolina 

The  court  instructs  the  jury  that  it  is  the  duty  of  a  telegraph 
companv  to  be  diligent  in  transmitting  and  delivering  messages 
which  are  received  by  it,  and  a.ny  failure  of  this  duty  on  its  part 
would  be  negligence,  and  if  damage  results  from  such  negligence, 
cither  to  the  sender  or  the  sendee  of  such  message,  it  would  be 
actionable  negligence.^*' 

§  5026(2).     South  Carolina 

I  charge  you  as  a  matter  of  law  that  it  was  the  duty  of  the 

Telegraph   Company,   the   defendant   here,   to   receive   this 

message  when  it  was  tendered,  when  the  party  offered  to  pay  rea- 
sonable charges  exacted  of  him  by  the  defendant  company;  that 
it  was  the  duty  of  the  defendant  company  to  transmit  that  mes- 
sage fr(jm  llie  point  at  which  it  was  received  to  its  destination.     It 

7  Alt  V.    State,   120  N.   W.   4.32,   88  »  Soiiliicrn  T?cll  Teloplione  &  Tele- 

Nch.  2.".;),  .",.")  Jv.  It.  A.  (X.  S.)  1212.  ^TJipli  <'u.  v.  Earlo,  4.5  S.  E.  .'Ui),  118 

«  (.'MniiiohMcl  V.  Sonth(!rn  Boll  T(>1(!-  (In.  HOC. 

I)hoiie  A:  'rclck'rapli  <"(•.,  78  S.  10.  ."tOT,  ".  Kivott    v.    W(,'s(oni    TTnioii    TcIp- 

102  N.  C.  ;{.'j:i,  Aim.  Cas.  l!Jir>A,  D8."J.  graph  Co.,  72  S.  E.  .'J88,  150  N.  C.  290. 
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was  their  duty  to  observe  due  care  in  properly  transmitting  and 
delivering  that  message.  It  was  their  duty  to  receive  it  and  trans- 
mit it  when  the  plaintiff  paid  them  the  charges  they  exacted,  and 
it  was  their  duty  to  exercise  the  same  care  and  diligence  that  an 
ordinarily  prudent  person  would  be  expected  to  exercise  under  sim- 
ilar circumstances.^^ 

§  5026(3).    Texas 

You  are  instructed  that,  if  you  find  and  believe  from  a  preponder- 
ance of  the  evidence  that  the  telegram  set  out  in  plaintiff's  peti- 
tion was  delivered  to  and  accepted  by  the  defendant,  the  

Telegraph  Company,  for  transmission  and  delivery  to  Mrs.  , 

the  wife  of  the  plaintiff,  at  the  town  of  ,  at  the  time  and 

under  the  circumstances  alleged  in  said  petition,  and  that  the  de- 
fendant was  guilty  of  negligence,  as  that  term  has  hereinbefore  been 
defined,  in  the  transmission  and  delivery  of  the  same,  and  that  as 
the  proximate  and  direct  result  of  said  negligence,  if  any,  plain- 
tiff's wife  was  prevented  from  being  present  at  the  funeral  of  her 

father,  ,  and  that  but  for  such  negligence  she  could   and 

would  have  been  present  at  the  funeral  of  her  said  father,  you 
will  find  for  the  plaintiff;  otherwise,  you  will  find  for  the  defend- 
ant and  so  state  in  your  verdict.^^ 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  that 

,  as  agent  for  the  plaintiff,  on ,  delivered  to  the  agent 

of  the  defendant  at  ,  a  message,  directed  to  the  plaintiff', 

,  at  ,  purporting  to  be  signed  by  to  the  effect 

following:      "Come   to-night;    — is    no  better,"    and    that    said 

message  was  accepted  by  said  company,  to  be  transmitted  to  the 
plaintiff,  and  that  the  person  referred  to  was  the  son  of  plaintiff, 

who  at  that  time  was  seriously  sick  at ,  and  who  afterwards 

died,  and  you  find  that  the  defendant  company,  by  such  message, 
was  informed  of  its  importance,  and  that  it  was  urgent  that  it  be 
delivered  with  diligence,  and  that  if  it  had  been  transmitted  with 
diligence  and  delivered  to  plaintiff,  he  could  and  would  have  gone 
to  his  son  and  could  and  would  have  seen  him  and  been  with  him 
before  his  death,  and  you  find  that  the  company  did  not  with  dili- 
gence transmit  and  deliver  the  message  until  it  was  too  late  for 
plaintiff  to  see  his  son  before  his  death,  and  that  by  such  delay 
plaintiff  was  deprived  of  being  with  his  son  before  his  death,  and 
you  find  that  the  message  was  delivered  to  the  plaintiff'  too  late  for 
him  to  see  his  son  before  his  death  and  such  delay  was  negligence 
on  the  part  of  the  defendant  company,  and  from  which  plaintiff 
was  caused  to  suffer  mental  distress,  and  anguish  because  of  the 

iiTinsley  v.  Western  Union  Tele-  12  Western  Union  Telegraph  Co.  v. 

graph  Co.,  51  S.  E.  1)13,  72  S.  C,  350.       Gest  (Civ.  App.)  172  S.  W.  183. 
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fact  of  his  inability  to  see  his  son  before  his  death  and  be  with 
him  in  the  hour  of  his  death,  you  may  then  find  for  him  such  dam- 
ages as  will  reasonably  compensate  him  for  such  mental  anguish 
suffered  by  plaintiff,  by  reason  of  his  failure  to  see  his  son  before 
his  death  and  be  with  him  at  the  time  of  his  death.  It  is  for  you 
to  say,  from  all  the  facts  and  circumstances  before  you  in  evidence, 
what  sum  will  reasonably  compensate  the  plaintiff  for  the  mental 
suffering  and  anguish  he  has  endured  thereby,  if  any ;  but  you  can- 
not assess  any  damages  against  the  defendant  as  a  punishment  of 
said  company  for  negligence,  if  any,  but  only  such  sum  as  will  rea- 
sonably compensate  plaintiff  for  his  mental  suffering,  if  any,  by 
reason  of  his  failure  to  see  his  son  before  his  death. ^^ 

§  5027.     Same — Duty  to  use  reasonable  care  to  transmit  promptly  • 
§  5027(1).     Arkansas 

You  are  instructed  that  telegraph  companies  are  not  insurers  of 
the  prompt  transmission  of  telegrams  intrusted  to  them,  but  are 
only  bound  to  use  the  ordinary  care  of  a  reasonably  prudent  person 
under  the  circumstances  to  effect  the  prompt  transmission  and 
delivery  of  such  messages ;  and  you  are  instructed  that  in  this  case 
the  defendant  was  not  required  to  attempt  to  deliver  the  message 

in  suit  until  opening  of  its  office  on  ,  and  if,  thereupon,  it 

used  the  reasonable  efforts  of  an  ordinarily  prudent  person  un- 
der the  circumstances  to  effect  a  delivery  of  the  telegram  to  plain- 
tiff, but,  notwithstanding  these  efforts,  the  telegram  could  not  be 
delivered  to  plaintiff  until  it  was  too  late  for  her  to  take  the  train 

that  morning  from or  to  travel  by  other  conveyance  that  would 

have  reached  earlier  than  she  did,  your  verdict  will  be  for 

the  defendant.^* 
§  5027(2).    Texas 

You  are  instructed  that,  if  you  find  from  the  evidence  that  on 

the  date  in  question  the  agent  of  the  company  at ,  when  he 

received  the  message,  agreed  that  it  should  be  delivered  promptly 
that  night,  then  it  was  the  duty  of  the  agent  of  the  company  at 

to  use  ordinary  diligence  to   deliver  the  message   to  the 

plaintiff  with  reasonable  promptness,  and  a  failure  to  do  so  would 
be  negligence,  entitling  the  plaintiff  to  recover,  provided  the  mes- 
sage could  have  been  delivered  with  the  use  of  ordinary  diligence 
in  time  for  the  plaintiff  to  have  reached  his  sister's  bedside  before 
her  death,  and  you  find  that  under  the  circumstances  plaintiff 
would  have  gone  to  her  bedside  before  her  death,  had  the  message 
been  so  delivered. '° 

13  Western  T'liioii  Tclo;^riiitli  Cit.  v.  i'«Wos(orn  T'liion  Telegraph  Co.  V. 

Gniiiii   (Civ.   Api>.)   JIJO  fcJ.   W.  UiU,  Ui       Cilli.s,  I'M  S'.  W.  .S:5:j,  97  Ark.  22G. 
Tex.  Civ.  Ayp.  177.  '•'  Western  Union  ']'eloi;rapli  Co.  v. 

Siuinion.s  (Civ.  Ai)p.)   U2  H.   W.  UOO. 
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You  are  instructed  that  all  that  can  be  lawfully  required  of  a 
telegraph  company  in  respect  to  the  transmission  and  delivery  of  a 
message  is  that  it  shall  exercise  reasonable  care  to  forward  and 
deliver  same  promptly.  There  is  no  absolute  duty  resting  on  a 
telegraph  company  in  the  transmission  and  delivery  of  messages 
within  what  is,  under  ordinary  circumstances,  a  reasonable  time, 
when  the  action  of  men  acting  unlawfully,  such  as  strikers,  and  the 
like,  interferes  with  the  transmission  of  messages  over  its  lines 
through  no  fault  on  its  part.  Its  only  duty  under  such  circum- 
stances, if  not  otherwise  at  fault,  is  to  use  reasonable  care  and  dili- 
gence to  overcome  the  obstacles  interposed,  and  to  forward  such 
messages  as  promptly  as  reasonable  diligence  and  care  permit  and 
require.  If,  therefore,  you  believe  that  there  was  an  unusual  de- 
lay on  the  part  of  the  defendant  in  the  transmission  and  delivery 
of  the  message  in  question,  but  that  such  delay  was  caused  as 
pleaded  by  the  defendant,  by  strikers  among  its  employes  or  sym- 
pathizers, and  that  defendant  exercised  reasonable  diligence  and 
care  to  overcome  the  obstacles  interposed  by  such  strikers  and 
sympathizers,  and  that  said  delay  was  not  caused  by  the  doing  or 
the  omission  to  do  on  the  part  of  defendant  anything  which  a 
reasonably  prudent  man  would  have  done  or  would  not  have  omit- 
ted to  do,  as  the  case  may  be,  under  the  same  or  similar  circum- 
stances, to  facilitate  the  transmission  and  delivery  of  his  own  mes- 
sage, you  will  then  find  in  defendant's  favor  on  this  issue.^® 

You  are  instructed  that,  where  a  telegraph  company  receives  a 
message  for  transmission  and  agrees  to  do  so  for  the  charges  made 
for  the  same,  the  law  implies  that  it  will  transmit  and  deliver  the 
same  within  a  reasonable  time.  What  is  such  reasonable  time  is 
not  susceptible  to  definition,  further  than  to  say  that  it  is  such  time 
as  a  man  of  reasonable  diligence  and  prudence  would  require  for 
the  transmission  of  his  own  message,  under  the  same  or  similar 
circumstances.  And  a  failure  to  use  such  diligence  would  consti- 
tute negligence  on  the  part  of  the  telegraph  company  so  receiving 
such  message,  as  above  stated.^' 

§  5028.  Same — Distinction  between  commercicil  and  life  and  death 
messages 
The  jury  are  instructed  that  circumstances  alter  cases.  If  a  tel- 
egraph company  receives  a  message  on  a  mere  matter  of  business, 
wh}^  they  will  take  into  consideration  the  circumstances.  This 
message  may  go  to-morrow  as  well  as  to-day,  and  nobody  suffer 
any  hurt  by  it,  or  several  hours  thence  will  make  no  material  dif- 

16  Western  Union  Telegraph  Co.  v.  i^  Western  Union  Telegraph  Co.  v. 

Guiuu  (Civ.  App.)  130  S.  W.  616,  61       Guinn   (Civ.  App.)  130  S.  W.  616,  61 
Tex.  Civ.  App.  177.  Tex.  Civ.  App.  177. 


§  5029  INSTRUCTIONS  TO  JURIES  5278 

ference ;  but,  if  they  receive  a  life  and  death  message,  that  is  a  very 
difterent  thing.  They  must  then  be  more  circumspect  and  more 
careful  than  they  would  in  the  other  case.-'* 

§  5029.     Notice  of  importance  of  prompt  transmission 
§  5029(1).     United  States 

The  jury  are  instructed  that  the  defendant  was  engaged  in  trans- 
mitting messages  by  wire,  and,  while  it  was  not  an  insurer,  it  was 
required  to  use  reasonable  care  and  diligence  in  the  performance 
of  this  public  duty  which  it  had  assumed  when  it  received  the  dis- 
patch at  and  undertook  to  send  it  to  .     It  failed  in 

this  regard,  and  is  therefore  guilty  of  negligence,  for  the  defendant 
does  not  contend  that  the  dispatch  was  actually  delivered  until 
.  Whether  it  is  liable  to  the  plaintiff  beyond  nominal  dam- 
ages depends  upon  two  propositions:  (1)  That  it  was  sufficiently 
advised  of  the  importance  to  the  plaintrft'  of  the  message ;  that 
must  so  appear  in  order  to  entitle  plaintiff  to  substantial  damages. 
You  have  a  right  in  determining  that  question  to  consider  what,  if 
any,  notice  was  given  to  the  sending  office,  and  what,  if  any,  notice 
was  given  or  inquiry  made  at  the  receiving  office  concerning  the 
telegram,  in  order  to  ascertain  whether  the  defendant  had  actual 
notice  of  its  importance,  and  the  consequences  which  might  be 
expected  to  flow  from  the  failure  to  deliver  it,  or,  under  all  the  circum- 
stances, whether  it  had  sufficient  notice  to  put  a  reasonably  prudent  per- 
son on  inquiry  concerning  those  consequences.  If  you  find  from 
the  evidence  that  notice  was  given  at  the  sending  office  that  the 
dispatch  was  important,  and  inquiry  was  repeatedly  made  at  the 

office  in by  the  plaintiff  concerning  the  dispatch,  and  that 

those  in  charge  here  were  repeatedly  notified  by  the  plaintiff  that 
the  dispatch  was  important,  coupled  with  the  notice  which  the 
dispatch  imparted,  that  would  be  sufficient  to  justify  a  finding  on 
your  part  that  the  defendant  did  have  such  notice  as  would  charge 
it  with  the  consequences  which  might  ensue  to  the  plaintiff  from  a 
failure  to  deliver.  (2)  If  your  finding  is  against  the  plaintiff  in 
this  regard,  then  the  case  would  end.  On  the  other  hand,  if  you 
find  that  the  defendant  did  have  reasonable  notice  of  the  impor- 
tance of  the  prompt  delivery  of  the  dispatch,  or,  under  the  cir- 
cumstances, should  have  inquired  of  it,  then  you  should  ascer- 
tain what,  if  any,  damage  has  resulted  to  the  plaintiff.^* 

IS  Rolton   V.   Western   Union  Tole-  lo  Western  Union  Telegraph  Co.  v. 

graph  Co.,  65  S.  E,  937,  81  S.  C.  G7.       Lawson  (C.  C.  A.,  Waah.)  ISli  F.  369, 

105  C.  C.  A.  451. 
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§  5029(2).    Arkansas 

You  are  instructed  that  the  contents  of  the  telegram  is  of  itself 
sufficient  to  charge  the  defendant  company  with  notice  of  damages 
which  might  result  from  negligence  in  delivering  the  same.'^" 

§  5029(3).     Texas 

You  are  instructed  that  if  the  agent  knew  of  the  importance  of 
the  prompt  transmission  and  delivery  of  the  message,  or  could 
have  discovered  it  from  the  terms  of  the  telegram,  or  from  other 
telegrams  in  reference  to  the  same  matter,  the  defendant  would 
be  chargeable  with  knowledge  of  the  fact.^^ 

§  5030.     Duty  where  message  received  after  office  hours 
§  5030(1).    Arkansas 

You  are  instructed  that  defendant  has  the  right  to  establish  rea- 
sonable office  hours  for  the  transaction  of  its  business,  and  that 
office  hours  from  7  a.  m.  to  7  p.  m.  in  the  town  of are  rea- 
sonable office  hours.  After  defendant's  office  hours  it  is  not  re- 
quired to  either  receive  messages  by  telegraph  or  attempt  to  de- 
liver messages  which  have  been  received  shortly  before  closing 
hours,  and  if  defendant  did  receive  the  telegam  after  its  office 
hours,  it  was  not  required  to  deliver  that  telegram  before  the 
opening  hours  next  day.'*^ 

§  5030(2).     North  Carolina 

The  court  charges  the  jury  that  it  was  the  duty  of  the  sender 
to  have  guaranteed  all  charges,  including  transmission  and  deliv- 
ery charges,  but  that  if  he  failed  to  guarantee  all  charges  for  trans- 
mission and  delivery,  still  if  the  message  was  received  at  7 :30  p. 
m.,  showing  that  a  father  was  dying,  and  the  operator  at  J.  knew  where 
the  addressee  lived,  and  that  the  telegram  was  transmitted  from  L. 

through  the  and  offices,  and  they  stayed  open  all 

night,  and  messages  under  usual  conditions  could  be  transmitted 
in  an  hour,  it  was  the  duty  of  the  operator  down  at  J,  to  send  an 
office  message  that  night  and  ask  L.  if  the  delivery  charges  were 
guaranteed,  and  if  the  operators  at  the  two  points,  L.  and  J.,  had 
time  to  get  information  and  deliver  the  messages  in  time  for  the 
plaintiff  to  go  to  the  funeral,  and  failed  to  do  so,  and  did  not  de- 
liver the  message,  that  would  be  actionable  negligence  for  which 
the  defendant  would  be  liable,  provided  the  plaintiff  was  damaged 
thereby  ."'^^ 

20  Western  Union  Telegraph  Co.  v.  22  Western  Union  Telegraph  Co.  v. 
Wilson.  133  S.  W.  845,  97  Ark.  198.  Gillis,  133  S.  W.  833,  97  Ark.  226. 

21  Erie  Telegraph  &  Telephone  Co.  23  Edwards  v.  Western  Union  Tele- 
V.  Grimes,  17  S.  W.  831,  82  Tex.  89.  graph  Co.,  00  S.  E.  900,  147  N.  C.  126. 
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§  5031.     Duty  to  furnish  night  service 

You  are  instructed  that  it  was  not  the  duty  of  the  defendant 

telegraph  company  to  have  a  messenger  in  its  service  in  

to  carry  and  deliver  messages  during  the  night,  and  that  its  fail- 
ure to  have  such  messenger  on  the  night  in  question  was  not  neg- 
ligence,^* 

§  5032.  Duty  where  addressee  of  telegram  lives  without  free  de- 
livery limits 
You  are  further  charged  that  it  was  the  duty  of  the  defendant 
to  use  ordinary  care  and  diligence  in  the  delivery  of  said  message 
after  receiving  the  same  for  transmission  and  delivery,  whether 
the  same  was  to  be  delivered  within  or  without  the  free  delivery 
limits  of  the  town  of ."^ 

§  5033.     Duty  where  addressee  lives  in  country — Mailing  telegram 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

the  defendant  exercised  ordinary  care  to  promptly  transmit  the 

message  in  question  to  its  agent  at -. — ,  and  that,  when  it  was 

received  by  the  defendant's  agent  at  ,  he  went  out  in  the 

town  and  made  inquiries  of  various  people  for  him,  and  went  to  the 
hotel,  and  looked  and  inquired  for  him,  and  that  he  found  out 

from  some  person  in that  the  plaintiff  lived  several  miles  in 

the  country,  and  that  he  then  mailed  said  message  a  short  time 
after  he  received  it  to  the  plaintiff  by  depositing  it  in  the  post  of- 
fice at ,  addressed  to  plaintiff,  and  that  he  then  on  the  same 

afternoon  sent  a  service  message  to  the  plaintiff's  agent  at 

and  stated  that  the  message  was  not  delivered,  that  the  party  lived 
in  the  country,  and  that  he  had  mailed  same,  and  if  you  believe- 
that  the  defendant's  said  agent  in'  so  doing  exercised  such  care  as 
an  ordinary  prudent  person  would  have  exercised  under  the  same 
or  similar  circumstances,  then,  in  case  you  so  believe,  you  will  re- 
turn your  verdict  in  favor  of  defendant.^® 

§  5034.  Duty  not  to  receive  messages  when  unable  to  transmit 
promptly 
You  are  instructed  that  if  there  was  wire  trouble,  of  which  de- 
fendant knew  or  ought  to  have  known,  and  on  that  account  the 
defendant  could  not  promptly  transmit  and  deliver  the  telegram, 
it  was  defendant's  duty  not  to  receive  the  message ;  and  if  it  knew 
at  the  time  it  received  the  message,  or  could  and   should  have 

2<  Western  T'nion  TeloKraph  Co.  v.       Timinons,  125  S.  W.  37G,  59  Tex.  Civ. 
Trice,  ]*2G  S.  W.  1100,  137  Ky.  758,  20       A). p.  110. 
L.  II.  A.  (N.  S.)  .s;'.(5.  -'•  \V(>sl:orn  Union  Tolcsjrnph  Co.  v. 

25  Western  Uuiou  Telegraiili  Co.  v.       'riinnions,  125  S.  W.  370,  50  Tex.  Civ. 

A  pp.  110. 
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known,  of  its  inability  to  transmit  the  same,  it  should  have  informed 
the  sender.^' 

Did  the  telegraph  company  know  when  it  received  the  telegram, 
or,  under  all  the  circumstances  ought  it  to  have  known,  that  the 
wires  were  down?  If  it  knew  that  the  wires  were  down  and  it 
couldn't  send  the  telegram,  it  ought  not  to  have  received  the  paper, 
because  its  duty  when  it  receives  the  paper  is  not  to  hold  it,  but 
to  transmit  it.  Whether  or  not  it  knew  that  its  wires  were  down 
is  "a  question  for  the  jury,  and  you  must  decide  it  from  the  testi- 
mony, and  if  it  did  not  know  its  wires  were  down  at  the  time  it 
received  the  telegram  and  was  not  bound  under  all  the  circum- 
stances to  know  that  they  were  down,  and  if  a  storm  came  and 
blew  down  its  wires  so  as  to  make  it  unable  to  send  the  telegram 
over  its  wires,  or  if  you  believe  that  is  so,  if  you  give  credit  to 
the  witnesses  who  have  testified,  then  I  charge  you  there  is  no 
proof  of  willfulness,  because  the  delay  is  then  explained.  I  charge 
you  that  as  a  matter  of  law  and  leave  for  you  to  say  whether  or 
not  it  knew  the  wires  were  down.^^ 

§  5035.     Liability  for  failure  to  deliver  telegram  or  for  misdeliv- 
ery 
§  5035(1).    Alabama 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff's  brother,  ,  as  her  agent  and  on  her  be- 
half and  for  her  benefit,  delivered  to  defendant  at ,  the  tele- 
gram described  in  the  complaint,  and  paid  the  charges  for  trans- 
mitting same  to  plaintiff  at ,  and  that  defendant  negligently 

failed  to  deliver  said  telegram  to  plaintiff,  your  verdict  must  be  in 
favor  of  plaintiff."'' 

§  5035(2).     Arkansas 

You  are  instructed  that,  if  you  believe  from  a  preponderance  of 
the  evidence  that  a  message  signed  by  the  plaintiff's  brother-in-law, 
■ ,  of  ,  and  addressed  to  the  plaintiff  at  ,  notify- 
ing him  that  his  wife  was  not  expected  to  live,  and  asking  him  to 

come  home,  came  to  the  defendant's  office  on  the  forenoon 

of  ,  and  that  by  the  exercise  of  reasonable  diligence   said 

message  could  have  been  delivered  to  the  plaintiff  on  said  day,  and 
that  if  it  had  been  delivered  to  him  on  said  day  he  could  and  would 
have  gone  to  his  wife  and  been  with  her  at  her  death,  funeral,  and 
burial,  and  that  said  message  was  not  in  fact  delivered  to  plaintiff, 
and  that  by  reason  thereof  he  was  deprived  of  the  opportunity  of 

27  Galloway  v.  Western  Union  Tele-  29  Western  Union  Telegn'aph  Co.  v. 
graph  Co.,  85  S.  E.  309,  101  S.  C.  159.       Manker,  41  So.  850,  145  Ala.  418. 

28  Galloway  v.  Western  Union  Tele- 
graph Co.,  85  S.  E.  309,  101  S.  C.  159. 

Inst.to  Jueies— 331 
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attending  his  wife  in  her  last  moments  and  of  attending-  her  funeral 
and  burial,  then  you  will  find  for  the  plaintiff  and  assess  his  dam- 
ages at  whatever  sum  you  conclude  resulted  from  the  negligent 
failure  to  deliver  said  message,  if  you  should  find  there  was  a  neg- 
ligent failure  to  deliver  the  same.^® 

§  5035(3).    North  Carolina 

You  are  instructed  that,  if  you  find  from  the  evidence  of  the 

telegraph  agent,  ,  that  he  sent  the  message  to  W.  F.  S.  on 

the ,  and  that  he  failed  to  call  for  an  answer  to  the  message, 

this  was  negligence,  and  entitles  the  pl«.intiff  to  your  verdict  on  the  first 

issue ;  and,  if wired  said  telegraph  agent, ,  that  there  was 

''no  answer,"  this  was  sufficient  to  put  him  on  guard,  and  it  was  incum- 
bent on  him  to  find  out  from why  there  was  no  answer.    In  this 

state  of  the  case  the  plaintiff  is  entitled  to  recover.^^ 

You  are  instructed  that  a  delivery  of  the  message  at  to 

S.,  as  testified  to,  is  negligence  in  the  defendant,  and  entitles  the 
plaintiff"  to  your  verdict  on  the  first  issue.^*^ 

You  are  instructed  that,  if  you  should  find  from  the  evidence 

that  the  sender  did  not  give  the  post-office  address  of  ,  the 

person  to  whom  the  message  was  sent,  and  the  exact  spot  where 

he  lived,  to  the  operator  at ,  and  that  the  operator  did  not 

require  as  full  and  explicit  directions  as  he  had  the  opportunity  to 
obtain,  and  that  both  were  guilty  of  negligence  at  that  time,  never- 
theless, if  the  message  arrived  safely  to  the  operator  at  , 

and  you  should  find  that  he  is  guilty  of  negligence  in  the  manner 
as  above  explained,  the  question  of  contributory  negligence  is  out 
of  the  case,  and  3'^ou  will  find  the  second  and  third  issues  for  the 
plaintiff,  and  answer  them,  "No."  ^^ 

§  5035(4).    Texas 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that  de- 
fendant's agent  had  no  authority  to  receive  said  message  and  contract 
to  transmit  and  deliver  it,  then  in  determining  the  question  as  to  wheth- 
er or  not  he  had  such  reasonably  apparent  authority  as  to  bind  the  de- 
fendant in  that  regard,  you  have  the  right  to  consider  all  the  facts 
and  circumstances  in  evidence  which  may  throw  light  upon  that  ques- 
tion.* 

30  Arkansas  &  L.  Ry.  Co.  V.  Rtroutlc,  83  Sheryill   v.   Western   Union   Tel. 

100  S.  W.  700.  82  Ark.  117.  Co..  2:;  S.  E.  277.  117  N.  C.  .3.^)2. 

81  Slu-rrill  v.  Western  Union  Tel.  *  Sontlnvosfern  Telef^r.-ipli  &  Tele- 
Co.,  2:5  S.  K.  277,  117  N.  C.  ar.2.  phone  Co.  v.  Dale  (Tex.  Civ.  App.)  27 

82  shorrill    v.    We.slern    Union   Tel.  S.    W.   1059. 
Co.,  23  S.  E.  277,  117  N.  C.  352. 
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§  5036.     Diligence  required  in  finding  sendee  of  message 
§  5036(1).    Arkansas 

The  jury  are  instructed  that  upon  receipt  of  the  message  it  be- 
came and  was  the  duty  of  the  defendant  to  use  such  effort  as  a 
man  of  ordinary  prudence  would  make  under  similar  circumstances 
for  the  prompt  delivery  of  the  same,  and  if  you  believe  from  a  pre- 
ponderance of  the  evidence  that  it  failed  to  use  such  effort,  then, 
and  in  that  event,  you  are  told  that  it  was  guilty  of  negligence. 
As  to  whether,  under  the  facts  and  circumstances  detailed  in  evi- 
dence by  the  witnesses,  the  defendant  company  was  negligent  in 
the  delivery  of  this  message  is  a  question  to  be  determined  by 
you,  from  all  the  evidence  in  the  case.^* 

§  5036(2),    North  Carolina 

You  are  instructed  that  plaintiff"  alleges  that,  if  the  message, 
which  it  is  admitted  was  received  by  the  defendant  company,  had 
been  promptly   transmitted   and   delivered  to   her,  she   could   and 

would  have  attended  the  funeral  of  her  mother  in ,  and  that, 

by  reason  of  the  failure  of  the  defendant  to  transmit  and  deliver 
the  message  she  did  not  know  of  her  mother's  death  until  after 
she  was  buried,  and  that  this  caused  her  mental  anguish.  The  de- 
fendant contends  that  it  did  all  that  it  reasonably  could  do.     It 

received  the  message  from  the  sender,  ,  and  told  him  that 

it  would  have  to  be  sent  by  phone  and  that  they  undertook  to  de- 
liver the  message  but  could  not  find  the  sendee  of  the  message. 
Evidence  has  been  oft'ered  for  your  consideration  and  you  are 
the  sole  judges  of  the  credibilit}^  of  the  testimony  and  the 
weight  to  be  given  to  it.  The  burden  is  on  the  plaintiff"  by 
the  greater  weight  of  the  evidence  to  show  the  negligence  of  the 
defendant,  and  also  the  mental  anguish  which  she  suffered  in  con- 
sequence of  that  negligence.  It  was  the  duty  of  the  defendant  when 
it  received  the  message  to  forward  it  promptly,  it  being  what  is 
called  "a  death  message,"  that  is,  announcing  the  death  of  a  near 
relative,  and  to  take  or  make  such  reasonable  efforts  to  deliver 
the  message  promptly,  as  was  reasonably  necessary  in  order  to  do 
it,  within  the  means  which  were  at  the  command  of  the  defendant 
or  reasonably  could  be  at  its  command.     The  defendant  contends 

that  the  information  which  it  received  from  was  that  he 

did  not  know  her  address  more  than  that  it  was  R.,  state  of , 

and  that  she  worked  in  the  mill,  and,  in  order  to  expedite  the  de- 
livery of  the  message,  it  was  written  on  the  face  of  it,  "Care  of  the 
Mills."  The  defendant  contends  that  when  the  message  was  re- 
ceived at  ,  defendant's  agent  called  up  the  mill  at  R.,  and 

8*  Western  Union  Telegraph  Co.  v.  Wilson,  133  S.  W.  845,  97  Ark.  198. 
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was  informed  that  there  was  no  such  person  there,  that  then  she 
tried  to  find  her  at  the  P.  Mills,  and  that  effort  failed,  and  finally 
they  did  deliver  the  message  to  a  person  having  the  same  surname 
as  plaintiff  at  the  P.  Mills  and  they  thought  they  had  accomplished 
all  that  they  could  do.  If  you  should  find  from  the  evidence  that 
the  defendant  delivered  the  message  or  attempted  to  deliver  the 
message  at  the  mill,  and  that  was  all  the  information  that  the  de- 
fendants could  acquire,  after  reasonable  inquiry,  then  the  plaintiff 
would  not  be  entitled  to  recover.^^ 

On  the  other  hand,  you  are  instructed  that,  if  you  should  find 
that  the  defendant,  in  making  an  eft'ort  to  discover  the  plaintiff, 
called  up  some  person  over  the  phone  at  R.,  and  was  informed  by 
that  person  that  he  knew  plaintiff,  and  that  he  proposed  to  call 
her  to  the  phone,  and  the  defendant,  although  its  agent  had  that 
information,  carelessly  failed  to  deliver  the  message  or  to  have 
the  plaintiff  called  to  the  phone,  so  as  to  deliver  the  message,  that 
would  be  negligence,  and  the  plaintiff  would  be  entitled  to  recover, 
if  you  should  further  find  from  the  evidence,  by  its  greater  weight, 
that  the  failure  prevented  her  from  attending  her  mother's  fu- 
neral.^*' 

§  5036(3).     Texas 

You  are  instructed  that,  if  you  believe  from  the  testimony  that 
the  defendant  exercised  such  diligence  in  the  premises  as  a  reason- 
ably prudent  person  under  the  same  or  similar  circumstances  would 
have  exercised  to  find  the  plaintiff  and  deliver  the  messages,  then 
you  will  find  for  the  defendant.  If,  on  the  other  hand,  you  find 
from  the  evidence  that  the  defendant  failed  to  exercise  such  dili- 
gence in  an  eft'ort  to  find  the  plaintiff  and  deliver  the  messages  as 
a  reasonably  prudent  person  would  have  exercised  under  the  same 
or  similar  circumstances,  then  you  will  find  for  the  plaintiff'.^'' 

§  5037.     Excuses  for  failure  to  deliver — Mistake  in  address 

You  are  instructed  that,  although  the  jury  may  believe  from 
the  evidence  that  a  mistake  was  made  in  plaintift''s  initial  by  the 

Tclegr.-ii)h  Company  in  transmitting  to  defendant  company 

the  message  in  controversy,  yet  if  you  further  believe  that  if  the 
message  as  received  by  the  defendant  company  had  been  shown  to 
the  i^laintiff  he  would  have  known  it  was  intended  for  him,  and 
would  have  acted  upon  it,  or  would  have  gone  to  his  wife,  then 
the  mistake  in  plaintiff's  address  cannot  avail  defendant  as  a  de- 
ar. Med  i  in  V.  Wc'stcrn  T'nion  Tele-  st  Woslcrn  Union  Telegraph  Co.  v« 
graph  Co.,  80  S.  10.  .".(JC,  1(>')  N.  C.  4"J5.       Wilson  (Civ.  App.)    15li  S.  W.  1109. 

8«  Modlin    V.   Western    Union   Tele- 
graph Co.,  bO  S.  E.  oOO,  lO'J  2\.  C.  -i'Jo. 
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fense  to  this  suit,  unless  you  further  find  that  the  failure  to  deliver 
the  message  was  caused  thereby  or  contributed  to  same.^* 

§  5038.     Same — Place  of  residence  of  addressee 

The  jury  are  instructed  that  the  mere  fact  that  the  plaintiff  lived 

outside  the  corporate  limits  of  the  town  of is  no  excuse  for 

the  failure  of  defendant  to  deliver  the  message  promptly,  provided 
such  delivery  could  have  been  made  within  said  corporate  limits 
by  the  exercise  of  ordinary  diligence  on  the  part  of  the  employes 
of  the  defendant.^'* 

You  are  instructed  that,  if  you  find  that  the  plaintiff  lived  out- 
side the  corporate  limits  of  the  town  of  ,  this  fact  cannot 

avail  defendant  as  a  defense  in  this  suit,  unless  you  further  find 
from  the  evidence  that  the  failure  to  deliver  the  message  was  oc- 
casioned thereby.*" 

§  5039.     Negligence  of  sender  in  giving  incorrect  or  insufficient 

address 
§  5039(1).    Alabama 

You  are  instructed  that,  if  you  are  reasonably  satisfied  from  the 

evidence  that  the  address  given  on  the  message  was  " ,"  and 

that  such  address  was  not  plaintiff's  correct  address,  or  was  an  ob- 
scure address  that  could  not  be  found  by  the  exercise  of  reasonable 
diligence,    and    that    the    message   was    promptly    transmitted   to' 

,  and  there,  within  a  reasonable  time,  a  reasonable  effort 

was  made  by  defendant's  agent  at to  locate  and  deliver  the 

message    to   plaintiff',    and    that    there    was    no   such    address    as 

" "  within  the  city  of ,  or  in  the  vicinity  thereof,  or  that 

said  address  could  not  be  found  by  the  exercise  of  reasonable  dili- 
gence, your  verdict  must  be  for  the  defendant.*^ 

You  are  instructed  that,  if  you  are  reasonably  satisfied  from  the 
evidence  that,  when  the  message  was  received  by  defendant  at 
B.,  it  made  proper  and  diligent  efforts  to  deliver  the  message 
to  plaintiff,   and  that  there   was   no   such   address   in   the   city   of 

B.,   or  within   the   immediate   vicinity   thereof,   as   " /'   and 

that  the  defendant  exercised  reasonable  diligence  in  attempting  to 
locate  plaintiff  and  deliver  the  message,  and  that  an  incorrect  or 
obscure  address  on  the  message  proximately  caused  the  delay  in 
the  delivery  of  the  message,  your  verdict  must  be  for  the  defend- 
ant.*^   ■ 

38  Arkansas  &  L.  Ry.  Co.  v.  Stroude,  4i  Western  Union  Telegraph  Co.  v. 

100  S.  W.  760,  82  Ark.  117.  Smith,  66  So.  578,  189  Ala.  534. 

3  9  Arkansas  «&  L.  Ry.  Co.  v.  Stroude,  4  2  Western  Union  Telegraph  Co.  v. 
100  S.  W.  760,  82  Ark.  117.  Smith,  66  So.  578,  189  Ala.  534. 

4  0  Arkansas  &  L.  Ry.  Co.  v.  Stroude, 
100  S.  W.  700,  82  Ark.  117. 
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I  charge  you,  gentlemen  of  the  jury,  that  where  a  specific  ad- 
dress is  given  upon  a  message  when  received  by  a  telegraph  com- 
pany for  transmission,  it  is  the  duty  of  the  telegraph  company  to 
use  reasonable,  diligent  efforts  to  make  delivery  at  that  address ; 
and,  if  the  address  given  is  an  impossible  or  incorrect  address,  and 
delay  in  the  delivery  is  proximately  caused  by  reason  of  that  fact, 
rather  than  the  negligence  of  the  company,  the  telegraph  company 
would  not  be  liable  to  the  addressee  for  such  delay ."^^ 
§  5039(2).     Texas 

The  jury  are  further  instructed  that  if  from  the  evidence  they 

believe  that ,  who  delivered  the  message  in  question  to  the 

defendant  company  for  transmission,  gave  to  the  defendant  an  in- 
correct or  insufficient  address,  and  that  in  so  doing  he  was  guilty 
of  negligence,  as  that  term  has  been  hereinbefore  defined,  and  if  the 
jury  further  believe  from  the  evidence  that  such  negligence  on  his 
part,  if  any,  contributed  to  cause  the  failure  to  deliver  the  mes- 
sage to  — ,  then  the  plaintiff  cannot  recover,  even  though  the 

defendant  may  have  also  been  negligent.** 

§  5040.     Negligence  of  plaintiff  in  failing  to  act  on  telegram  when 
received  or  on  knowledge  already  in  his  possession 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that  after 
the  plaintiff  received  said  message  he  failed  to  exercise  that  degree  of 
diligence  to  reach  his  father  before  his  burial  that  an  ordinarily  pru- 
dent person  would  have  used  under  the  same  circumstances,  and  if  his 
failure  to  use  such  diligence  contributed  directly  and  proximately  to 
his  failure  to  see  his  father  before  his  burial,  then  you  will  find  for 
defendant,  notwithstanding  you  may  believe  that  the  defendant  was 
guilty  of  negligence  in  the  deliver}^  of  said  message  to  plaintiff.* 

You  are  further  instructed  that  if  you  believe  from  the  evidence 
that  the  plaintiff  himself  failed  to  exercise  that  care  or  diligence 
to  reach  his  mother  after  having  sent  said  message,  and  after  the 
lapse  of  sufficient  time  in  which  to  have  received  an  answer,  which 
a  person  of  ordinary  prudence  would  have  done  with  the  knowl- 
edge in  his  possession,  and  if  he  failed  so  to  act,  and  that  negli- 
gence on  his  part  prevented  his  reaching  his  mother  before  her 
death,  you  should  find  for  the  defendant.*^ 

§  5041.     Right  of  recovery  by  one  causing  message  to  be  sent  by 
others 
You  are  instsucted  that,  although  a  telegraphic  message  is  nei- 
tlicr  prepared,   delivered,   nor  paid   for  in   person  l)y   the   one  for 

■•8  WoHtcrn  liiioii  MVloKraph  Co.  V.  *  Western  Union  Tel.  Co.  v.  Jeanes 

Smith,   m  So.   .^mS.   1S<»  AIji.   r,:',\.  (Te.x.  Civ.  Ap]).)  20  S.  W.  IKJO. 

•« '  Ihiri^ravo  v.  Western  Iniou  Tel.  ''-Western  Union  Tel.  Co.  v.  Lydou, 

Co.  (Civ.  App.)  00  S.  W.  087.  18  S.   W.  701,  82  Tex,  304. 
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whose  benefit  it  is  sent,  yet  if  it  be  prepared,  delivered,  and  paid 
for  by  others  acting  for  him  at  his  special  request,  the  contract  is 
complete,  and  the  telegraph  company,  having  knowledge  of  its 
urgency  and  importance,  is  liable  in  damages  for  negligence  in  its 
transmission  and  delivery.  If,  therefore,  you  believe  from  the  evi- 
dence in  this  case  that  the  defendant  undertook  to  transmit  and 
deliver  the  telegraphic  message  in  question,  and  that,  by  the  use 
of  reasonable  diligence,   it  would  have   been   delivered  in  time  for 

Dr.  to  have  visited  the  plaintiff's  sick  child  on  either  the 

o'clock  or  o'clock  train  of  ,  and  that  it  was 

not  so  delivered,  and  that  said  doctor  would  have  gone  if  he  had 
received  it  in  time,  then  you  will  find  for  the  plaintiff,  and  assess 
his  damages  at  such  sum  as  in  your  judgment  will  compensate 
him  for  any  mental  suft"ering  he  may  have  sustained  and  experi- 
enced by  reason  of  such  negligent  failure  to  deliver  said  message,*® 

§  5042.     Limitation  of  liability  by  contract 
§  5042(1).    Illinois 

The  jury  are  instructed  that  the  rules  and  conditions  on  the  back 
of  the  message  in  question  are  not  binding  on  the  plaintiff'  unless 
you  believe  from  the  evidence  that  the  plaintiff  or  his  agent  knew 
of  the  conditions  and  limitations  on  the  back  of  the  message,  and 
with  such  knowledge  assented  to  them,  and  if  such  knowledge  and 
assent  are  not  shown  by  the  evidence,  then  the  matters  printed  on 
the  back  of  the  message  cannot  be  considered  by  you  in  determin- 
ing your  verdict.*' 

§  5042(2).    Texas 

The  jury  are  instructed  that,  if  the  mistake  made  in  the  transmission 
or  delivery  of  the  message  was  caused  or  brought  about  on  account  of, 
or  by  reason  of,  negligence  on  the  part  of  the  defendant,  or  its  agents 
or  servants,  then  in  that  event,  the  conditions  and  stipulations  pleaded 
by  defendant  cannot  avail  it  anything  in  this  action.* 

The  jury  are  instructed  that  under  such  a  contract  the  defendant, 
its  agents  and  employes  would  be  bound  to  use  such  care  and  diligence 
as  were  reasonably  adequate  to  a  faithful  discharge  of  the  obligation 
assumed  and  the  failure  to  deliver  the  message  with  reasonable  dili- 
gence, that  is  with  such  care  and  diligence  as  a  prudent  man  would  ex- 
ercise in  a  matter  of  equal  importance  to  himself  under  similar  cir- 
cumstances, if  that  fact  has  been  shown,  makes  a  prima  facie  case  of 
negligence  which  would  cast  on  the  defendant  the  burden  of  proof  to 
justify,  excuse,  or  mitigate  sue':  an  apparent  breach  of  duty,  and  the 

46  Gulf,  C.  &  S.  F.  Tel.  Co.  v.  Rich-  ^Western  Union  Tel.  Co.  v.  Odom, 

ardson,  15  S.  W.  689,  79  Tex.  G49.  52  S.  W.  632,  21  Tex.  Civ.  App.  537. 

■*'  Beggs  V.  Postal  Telegrapli-Cable 
Co.,  159  111.  App.  247. 
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fact  that  the  sender  did  not  pay  to  have  the  message  repeated  consti- 
tutes no  defense  to  an  action  for  the  faikire  to  dehver  it  to  the  party 
to  whom  it  was  addressed.f 

§  5043.     Limitation  of  time  for  presenting  claims  for  damages 

You  are  hereby  instructed  to  return  a  verdict  for  the  defendant 
company,  because  the  undisputed  testimony  in  this  case  shows  that 
the  plaintiff  and  defendant  entered  into  a  contract  containing  the 
following  stipulations  or  agreement,  to  wit:  "The  company  will 
not  be  liable  for  damages  or  statutory  penalties  in  any  case  where 

the    claim    is    not    presented    in    writing   within   days    after 

the  cause  of  action,  if  any,  shall  have  arisen" — because  the  message 

herein  sued  on  was  sent  on ,  and  no  claim  of  any  kind  was 

filed  with  the  plaintiff  until  the  original  petition  was  filed  in  this 

cause,  which  was  on ,  which  was  more  than days  after 

the  cause  of  action,  if  any,  shall  have  arisen ;   because  the  evidence 

further  shows  that  on  ,  the  plaintiff'  had  knowledge  of  all 

the  damages  that  would  accrue  to  him,  and,  so  far  as  he  is  con- 
cerned, the  cause  of  action  had  arisen  on ;   because  there  is 

no  effort  made  on  the  part  of  plaintiff  or  excuse  given  as  to  why 
he  did  not  comply  with  this  condition ;  because,  on  the  other  hand, 
the  undisputed  testimony  shows  that  his  agent, ,  had  knowl- 
edge of  this  condition  and  knowledge  to  agent  is  knowledge  to  the 
principal,  and  that  he  had  this  knowledge  on  ,  and,  not- 
withstanding this,  the  said  made  no  effort  to  in  any  way 

comply  with  the  provision  of  his  contract.^* 

§  5044.     Presumptions  and  burden  of  proof 

I  charge  you,  gentlemen  of  the  jury,  that,  if  you  believe  that  the 

telegram   delivered   to  the   defendant    at   ,   was   in    substance 

as   follows:     " :     Ten  thousand  dollars  net.     One-half   down 

balance  eight  per  cent,  interest  annually.    Time  2  to  5  years.    " 

, — and    that    said   telegram    as    delivered   by   the   defendant   to   the 

plaintiffs  in ,  omitted  the  word  "net"  therefrom,  then  I  charge 

you  that  this  constitutes  a  prima  facie  case  of  negligence,  and 
that  the  burden  is  upon  the  defendant  to  show  that  it  was  not 
negligent  in  the  transmission  of  the  telegram.  And  if  the  defend- 
ant does  not  explain  to  your  satisfaction  that  it  \vas  not  negligent 
in  the  transmission  of  said  telegram,  then  the  fact  that  it  was  not 

dclivc-rcd  here  as  it  was  received  by  the  defendant  in ,  would 

constitute  a  prima  facie  case,  as  above  stated,  of  negligence  on  the 
part  of  the  said  defendant,  and  the  defendant  would  be  liable  to 

t^Hiir,  C.  fc  S.  V.  Tl.  Co.  V.  Miller.  4«  Wostorn  Union  Telosniph  Co.  v. 

7  S.  W.  cn.'!,  (I!)  'J'.-x.  r.'.'.h     The  cr.ii-      Janko  (Tex.  Civ.  Ayp.)  212  S.  W.  243. 
tract    liiiiilcd   tin-   lijiliility  of  the  de- 
feudaiiL   for  unrriii  atcd  luesaages. 
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the  plaintiffs  for  whatever  damages  were  sustained  by  them  by 
reason  of  the  said  negligence  of  the  said  defendant.*^ 

§  5045.     Damages  for  negligence  with  respect  to  transmitting  tel- 
egram 
§  5045(1).    Alabama 

The  court  charges  the  jury  that  if  they  believe  from  the  evidence 

that  plaintiff's  brother,  ,  in  compliance  with  an  agreement 

made  with  plaintiff,  sent  for  her  the  message  described  in  the  com- 
plaint, and  paid  to  the  defendant  the  charges  for  sending  same,  this 
would  be  such  a  loss  or  damage  as  would  entitle  plaintiff  to  recover, 
if  the  jury  further  believe  from  the  evidence  that  the  defendant 
negligently  failed  to  promptly  deliver  said  message  to  plaintiff.^** 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the  evi- 
dence that  plaintiff,  by  her  agent,  ,  paid  the  defendant  the 

charge  for  sending  the  telegram  described  in  her  complaint,  and 
that  the  defendant  negligently  failed  to  deliver  said  telegram,  the 
plaintiff  would  be  entitled  to  recover  the  amount  of  said  charges, 
and  in  addition  thereto  whatever  damages,  not  exceeding  in  the 
aggregate  the  amount  sued  for,  the  jury  may  believe  from  the  evi- 
dence she  is  entitled  to  for  whatever  mental  suffering  the  plaintiff 
may  have  sustained  by  the  defendant's  negligent  failure  to  deliver 
said  telegram.^^ 

§  5045(2).     Texas 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  plaintiff  was  with  the  corpse  of  her  mother  on  the 

day  of ,  unprepared  for  burial  and  without  money,  for  any 

appreciable  length  of  time,  and  that  because  of  such  financial  em- 
barrassment, if  any,  she  suffered  humiliation  and  mortification  then, 
in  such  event,  you  will  find  your  verdict  for  the  plaintiff  and  as- 
sess her  damages  at  such  sum  as  you  may  believe  from  the  evi- 
dence will  reasonably  and  fairly  compensate  her  for  such  mortifi- 
cation and  humiliation,  if  any,  suffered  by  her.^^ 

§  5046.     Same — Recovery  for  mental  anguish 
§  5046(1).    Alabama 

The  jury  are  instructed  that,  when  the  plaintiff  learned  that  by 
reason  of  the  negligence  of  the  defendant,  if  there  was  negli- 
gence, he  had  been  kept  away  from  the  bedside  of  his  wife  while 
she  was  sick,  when  it  was  his  desire  and  wish  to  be  with  her,  and 
do  what  he  could  for  the  relief  of  her  suft'ering,  after  he  realized 

49  Levy  Bros.  v.  Western  Union  si  Western  Union  Telegraph.  Co.  v. 
Telegraph  Co.,  135  P.  423,  39  Okl.  416.  Manker,  41  So.  850,  145  Ala.  418. 

50  Western  Union  Telegraph  Co.  v.  52  Western  Union  Telegraph  Co.  v. 
Manker,  41  So.  850,  145  Ala.  418.  Chilson  (Civ.  App.)  168  S.  W.  878. 
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that,  then,  in  a  retrospective  and  reflective  way,  he  may  have  suf- 
^fered  mental  anguish,  because  he  had  been  kept  away  from  her 
bedside. ^^ 

The  court  charges  the  jury  that  they  have  the  right  to  infer 
mental  suffering  from  all  the  circumstances  in  the  case,  and  if 
from  all  these  circumstances  in  evidence  the  jury  believe  from  the 
evidence  that  plaintiff  did  so  suffer,  and  that  said  sufferings  were 
the  proximate  result  of  the  defendant's  negligence  in  failing  to 
promptly  deliver  the  telegram  described  in  the  complaint,  and  that 

,  as  the  agent  of  plaintiff,  sent  said  telegram,  the  jury  should 

consider  said  mental  sufferings  in  determining  the  amount  of 
damages  the  plaintiff  would  be  entitled  to.^* 

You  are  instructed  that  the  law  allows  the  jury  to  determine  from 
all  the  circumstances  proven  whether  or  not  the  plaintiff  suffered 
mental  anguish  or  pain  from  the  failure  to  promptly  deliver  the 
telegraphic  message  described  in  the  complaint,  and  if  you  be- 
lieve that  said  mental  anguish  or  pain  was  the  proximate  result  of 
the  negligence  of  the  defendant  in  failing  to  deliver  said  message 
to  plaintiff  with  reasonable  promptness,  the  jury  should  compensate 
her  in  damages  for  said  mental  anguish  or  pain.^^ 

§  5046(2).     Arkansas 

You  are  instructed  that,  if  you  find  from  the  preponderance  of 
the  evidence  that  the  defendant  company  was  negligent  in  deliver- 
ing the  telegram,  then  you  will  find  for  the  plaintiff  in  whatever 
amount  you  consider  a  reasonable  compensation  for  the  mental  an- 
guish and  suffering  sustained  by  her,  by  reason  of  said  negligence.^*' 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  should, 
in  fixing  the  amount  of  his  damages,  take  into  consideration  the 
grief  and  mental  anguish  he  suffered,  if  you  find  he  suffered  any 
by  reason  of  his  not  being  with  his  wife  during  her  last  moments, 
and  at  her  death,  funeral,  and  burial,  provided  you  believe  his  fail- 
ure to  be  with  her  at  said  time  was  caused  by  the  negligent  failure 
of  the  defendant  to  deliver  to  him  the  message  in  question,  and 
fix  the  amount  at  whatever  sum  you  conclude  resulted  from  said 
failure  of  the  defendant  to  deliver  the  message.^' 

§  5046(3).    Kentucky 

I  further  instruct  you  that,  in  finding  for  the  plaintiff,  you  will 
award  to  her  such  damages  as  you  believe  from  the  evidence  will 
reasonably  and  fairly  coni])cnsatc  licr  for  mental  pain  and  anguish, 

fi3  Wostprn  Union  TclfKiaiih  Co.  v.  no -Wosha-n  Union  Tolcfirai)h  Co.  v. 

Rowoll,  4'»   So.   7:5.  im   Alii.  2;)r».  Wllson,   l.'?;'.  S.   W.  .S4.''),  07  Ark.   108. 

r-i  Wostorn  T'ninn  Tt'loKnipli  Co.  v,  ■" "  Arkansjis-  &  L.  Ky.  Co.  v.  Stroude, 

M.-inkcr,  41  So.  H.-,0,  1  IT.  Ala.  41S.  100  S.  W.  7G0,  82  Ark.  117. 

<■'•'■  Wo.stoni   l.'nion  Tclof^niph  ('0.  v. 
MankcT,  41  So.  800,  145  Ala.  418. 
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if  any,  caused  by  her  failing  to  receive  the  telegram,  and  caused 
by  her  being  thereby  deprived  of  attending  the  funeral  services  of 

her  sister,  the  deceased, ,  not  to  exceed  the  sum  of  $ , 

the  amount  claimed  in  the  petition.  In  estimating  the  damages, 
gentlemen,  the  court  instructs  you  that  you  should  not  consider  or 
award  any  damages  for  the  mental  pain  and  suffering  and  distress 
which  naturally  resulted  from  the  death  of  her  sister,  your  finding 
to  be  limited  to  such  mental  suffering  and  distress  as  resulted  from 
her  failure  to  attend  the  funeral  services  of  her  sister,  resulting  from 
the  failure  to  deliver  the  telegram.^* 

§  5046(4).     North  Carolina 

You  are  instructed  that,  if  you  reach  the  second  issue,  you  must 
eliminate  from  your  consideration  the  grief  and  sorrow  which  the 
plaintiff  suffered  on  account  of  the  death  of  her  mother.  She  had 
no  information  contained  in  the  message  which  would  have  enabled 
her  to  reach  the  bedside  of  her  mother  and  look  on  her  again  while 
she  was  living,  and  therefore  she  could  not  recover  anything  from 
the  fact  that  her  mother  died  without  her  being  able  to  be  with  her 
or  to  see  her.^^ 

You  are  instructed  that  you  cannot  give  anything  to  punish  the 
defendant  company.  This  action  is  not  to  punish  the  defendant 
company  because  it  did  not  deliver  the  message.  It  is  a  suit  brought 
to  compensate  the  plaintiff  for  mental  anguish  which  she  suffered, 
if  any,  by  reason  of  the  negligence,  if  any,  of  the  defendant,  and 
she  can  have  compensation  only  for  whatever  mental  anguish  you 
may  find  she  suffered  which  grew  out  of  the  fact  alone  that  she 
failed  to  get  the  message  in  time  to  see  her  mother  after  her  death 
and  before  her  funeral. ^•^ 

The  court  instructs  the  jury  that  you  will  allow  nothing  for  pun- 
ishment against  the  defendant,  but  the  rule,  gentlemen,  is  com- 
-pensation  for  plaintift''s  suft'ering.  Compensatory  damages  are  the  only 
damages  you  could  allow.  It  would  be  your  duty  to  find  under 
this  issue,  if  you  want  to'^  answer  it,  what  amount  in  dollars  and 
cents  you-  find  to  be  a  fair,  just,  and  reasonable  compensation  to 
the  plaintiff  on  account  of  anguish  sustained  by  reason  of  the  neg- 
ligence of  the  defendant.  The  word  "anguish"  indicates  a  high  de- 
gree of  mental  suffering,  without  which  the  plaintiff  should  not 
recover  substantial  damages.  Mere  disappointment  would  not 
amovmt  to  mental  anguish,  or  entitle  the  plaintiff'  to  more  than 
nominal  damages.  In  all  cases  damages  for  mental  anguish  are 
purely  compensatory,  and  should  never  exceed  a  just  and  reasona- 

.  5  8  Western  Union  Telegraph  Co.  v.  eo  Medlin   v.    Western   Union   Tele- 

Teague,  121  S.  W.  481,  134  Ky.  601.       graph  Co.,  86  S.  E.  366,  169  N.  C.  495. 

5  9  Medlin   v.   Western   Union   Tele- 
graph Co.,  86  S.  E.  366,  169  N.  C,  495. 
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ble  compensation  for  the  injury  suffered.  If  the  defendant  has  been 
neghgent,  it  is  the  duty  of  the  jury  to  give  to  the  plaintiff'  fair  rec- 
ompense for  the  anguish  suffered  from  such  negligence,  but  from 
that  alone;  and,  in  determining  the  amount,  they  should  render 
to  each  party  exact  and  equal  justice  without  a  shadow  of  gen- 
erosity, which  is  not  a  virtue  in  dealing  with  the  property  of  oth- 
ers. You  will  distinguish  between  mental  anguish  caused  by  the 
negligence  of  the  defendant  and  grief  on  account  of  the  death  of  a 
near  relative,  and  you  would  not  allow  anything  on  account  of 
the  natural  grief  which  the  person  would  have,  or  which  plaintiff 
in  this  case  had,  if  you  find  that  he  did  have,  on  account  of  the 
death  of  one  who  was  closely  related  by  blood  to  him,  but  only 
grief  and  anguish  which  he  sustained  by  reason  of  the  failure  of 
the  defendant  to  transmit  correctly  and  properly  deliver  a  mes- 
sage notifying  him  of  the  time  of  the  interment  of  one  whose  rela- 
tionship by  blood  was  that  as  close  as  shown  in  this  case;  and, 
in  order  for  him  to  recover  damages  for  mental  suffering  caused 
by  the  negligence  of  the  defendant  it  is  necessary  to  show  that  the 
defendant  could  reasonabl}^  have  foreseen  from  the  face  of  the 
message  that  such  damages  would  result  from  a  breach  of  its  con- 
tract or  duty  to  transmit  correctly,  or  that  it  had  extraneous  infor- 
mation which  should  have  caused  it  to  anticipate  just  such  a  conse- 
quence from  a  neglect  of  its  duty  towards  the  plaintiff*.  The  mes- 
sage in  this  case— announcing  the  death  and  interment  at  a  par- 
ticular hour — was  of  a  character  sufficient  to  inform  the  defendant 
of  its  great  importance,  and  that  mental  anguish  would  probably 
result  from  its  negligence  in  failing  to  transmit  it  with  reasonable 
promptness.  A  message  relative  to  the  death  of  a  person  is  suffi- 
cient to  put  the  defendant  company  on  notice  that  a  failure  to  de- 
liver will  result  in  mental  suffering  for  which  damages  may  be  re- 
covered. Mental  suft'ering  is  presumed  if  there  be  close  blood  re- 
lationship, and  you  may  also  consider  the  testimony  of  the  plain- 
tiff himself  on  that  as  to  his  feelings,  and  evidence  which  you  will 
recall  as  to  the  existence  of  mental  anguish  caused  by* the  negli- 
gence of  the  defendant."^ 

'J'lic  court  instructs  the  jury  that,  if  the  message  refers  to  a  case 
of  sickness  or  death  of  some  memljcr  of  the  immediate  family  of 
the  sender  or  sendee,  and  there  be  actionable  negligence  on  the 
part  of  the  defendant  company  to  deliver  it,  tlien  the  law  would 
presume  mental  anguish,  but  there  would  be  no  presumption  as 
to  the  amount  of  damages  beyond  nominal  damages,  and  it  would 
be  upon  the  defendant  to  prove  by  the  preponderance  of  the  evi- 
dence tliat  there  was  no  mental  anguisli,  and  the  burden  would  be 

••1  lledrick  v.  Westcru  Uiiiou  Telegiuph  Co.,  S3  S.  E.  35S,  107  N.  C.  234. 
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upon  the  plaintiff  to  establish  by  the  greater  weight  of  the  evi- 
dence the  amount  of  damages  beyond  nominal  damages.^' 

You  are  instructed  that  mental  anguish,  for  which  a  plaintiff 
would  be  entitled  to  recover,  is  not  that  which  is  due  to  the  death, 
but  it  must  be  that  which  is  caused  by  the  negligence  of  the  de- 
fendant. Sorrow  and  grief  for  the  death  of  a  member  of  the  family, 
however,  does  not  constitute  a  cause  of  action,  unless  it  is  inten- 
sified by  the  negligence  of  the  telegraph  company  until  it  becomes 
mental  anguish.'*^ 

The  court  instructs  the  jury  that  the  damages  to  be  allowed  for 
mental  anguish  are  compensatory,  and  not  exemplary,  and  should 
be  limited  to  a  satisfactory  or  reasonable  compensation.  These 
are  psychological  in  their  nature,  and  may  be  difficult  of  assess- 
ment, but  still  the  jury  should  be  careful  to  allow  as  damages  what- 
ever is  a  fair  and  reasonable  compensation  to  the  plaintiff  for  his 
mental  anguish,  caused  by  the  negligence,  and  no  further."* 

§  5046(5).    Texas 

You  are  instructed  that  you  cannot  allow  any  damages  to  plain- 
tiff for  the  natural  grief  and  mental  anguish,  if  any,  suffered  by 
plaintiff's  wife  arising  out  of  or  growing  out  of  the  news  of  the 
death  of  her  mother.''* 

The  jury  are  instructed  that  the  defendant  would  be  liable  to 
plaintiff  for  its  failure  to  use  reasonable  diligence  to  deliver  the 
dispatch  for  such  sum  as  the  jury  might  believe  he  should  receive 
as  compensation  for  mental  suffering  caused  him  by  such  failure."*' 

§  5047.     Same — Delay  in  sending  message  announcing  death  of 
one  not  related  to  sendee 

The  court  instructs  the  jury  that  in  this  case  there  is  nothing  in 
the  evidence  which  would  justify  the  jury  in  presuming  that  there 
was  any-  injury  received  by  this  plaintiff  from  the  delay  in  re- 
ceiving the  message  announcing  the  death  of  his  friend.  The  bur- 
den would  be  upon  him  to  satisfy  you  that  the  relations  between 
him  and  his  friend,  Mr.  ,  were  such  that  he  suffered  an  in- 
jury by  his  failure  to  get  to  his  friend's  funeral.  If  this  evidence 
satisfies  you  by  its  greater  weight  that  the  relations  between  these 
men  were  such  that  by  reason  of  his  inability  to  get  to  the  funeral 
the  plaintiff  did  suffer  mental  anguish  o!  mind,  then  it  is  for  you, 

62Kivett  V.  Western  Union  Tel.  e*  Kivett  v.  "Western  Union  Tele- 
Co.,  72  S.  E.  388,  156  N.  C.  296.  graph  Co.,  72  S.  E.  388,  156  N.  C.  296. 

63  Kive*t   V.   Western   Union   Tele-  so  Western  Union  Telegraph  Co.  v. 

graph  Co.,  72  S.  E.  388,  156  N.  C.  296.  Hardison  (Civ.  App.)  101  S.  W.  541. 

See  Rosser  v.  Western  Union  Tel.  Co.,  6g  Gulf,  C.  &  S.  F.  Tel.  Co.  v.  Rich- 

41  S.  E.  378,  130  N.  C.  251.  ardson,  15  S.   W.  689,   79  Tex.  649. 
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gentlemen  of  the  jury,  to  say  upon  all  the  evidence  what  sum  would 
compensate  him  for  this  injury.*'' 

§  5048.     Damages  for  delay  in  transmitting,  or  in  failing  to  trans- 
mit, telegrams  on  business  matters 
§  5048(1).    Arkansas 

You  are  instructed  that  the  damages  which  you  will  find  for 
plaintiff,  in  case  you  find  for  him,  will  be  the  difference  in  the  price 

offered  plaintiff  for  the  filly  by and  the  price  which  he  was 

able  to  get  for  her  afterwards,  after  reasonable  diligence  on  the 
part  of  the  plaintiff  to  obtain  the  best  price  he  could  for  her,  to- 
gether with  the  necessary  expenses  incurred  by  plaintiff,  which  will 
be  expense  to  him  of  telegrams  necessary  to  make  the  sale,  post- 
age, advertisements,  necessary  transportation,  and  the  costs  of 
keeping  the  horse,  if  any  be  proven,  from  the  date  of  the  telegram 
until  the  second  offer  to  buy  the  filly  if  any  such  expenses  be 
proven."' 

§  5048(2).    Texas 

The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff, 
his  measure  of  damages  will  be  (1)  the  amount  he  paid  to  have 
said  message  sent  to at ;  (2)  the  value  of  the  serv- 
ices of  plaintiff  for  any  time  he  may  have  been  compelled  to  lose 
by  reason  of  such  negligent  failure,  if  any,  to  deliver  said  tele- 
gram ;  (3)  if  you  find  that  the  plaintiff'  was  engaged  in  construct- 
ing the  courthouse  in  said county,  as  he  alleges  in  his  peti- 
tion, and  that  it  was  necessary  for  him  to  purchase  certain  mate- 
rial for  the  completion  of  said  building,  as  charged  in  the  peti- 
tion, and  shall  further  find  that  he  was  compelled  to  pay  more  for 
^^aid  material  on  account  of  the  failure  to  deliver  said  telegram  in 
due  time,  as  plaintiff  alleges,  then  you  will  find  for  plaintiff  as  dam- 
ages the  difference  between  the  price  at  which  plaintiff  could  have 
purchased  said  material,  if  said  telegram  had  been  delivered  in  rea- 
sonable time,  and  the  price,  if  any,  plaintiff  was  forced  to  pay  for 
said  material  by  reason  of  the  negligent  failure,  if  any,  to  deliver 
said  telegram  in  a  reasonable  time.'*'-' 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  the  defendant  was  guilty  of  negligence  in  the  transmission  of 
said  message  under  instructions  hereinbefore  given,  and  that  such 
negligence,  if  any,  was  the  jM-oximate  cause  of  the  failure  to  deliver 
said  message  to  ph-iintiff,  or,  if  you  find  from  the  evidence  that  de- 

«T  Lawrence  v.  Wostprn  Union  Tclo-  «»  Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Loonie, 

j:r;ii)li  Co.,  HH  S.  K.  2'2V,,  171  N    (\  1!  10.       IS  S.  AV.  2'21,  ii'2  Tex.  323,  27  Am.  St. 

'•^Iloyt    V.     Western     Hnion     'I'elo       Uvi>.   SUi. 
-rni)li    To..   lOS   S.    W.    ]0.-)0,   85  Ark. 
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fendant  was  guilty  of  negligence  in  the  failure  to  deliver  said  mes- 
sage to  the  plaintiff,  under  instructions  hereinbefore  given,  and  you 
further  find  from  the  evidence  that  said  B.  had  offered  to  sell  said 
cattle  to  plaintiffs  at  certain  prices  shown  by  the  testimony,  and 
had  agreed  to  hold  said  offer  open  for  a  reasonable  time  for  plain- 
tiff  to   come   to  and   communicate  with    said   B.    by   wire 

whether  he  would  want  said  cattle  or  not,  and  you  further  find 
from  the  evidence  that,  if  plaintiff  had  received  said  message  from 

said  B.,  plaintiff  would  have  gone  to ,  and  could  and  would 

have  purchased  the  cattle  upon  the  terms  and  for  the  prices  offered 
by  said  B.  to  plaintiff,  and  you  further  find  from  the  evidence  that 
the  failure  of  defendant  to  deliver  to  plaintiff  the  said  message  by 
B.  as  aforesaid  was  the  sole  and  proximate  cause  of  plaintiff's  fail- 
ure to  purchase  said  B.'s  cattle,  and  you  further  find  from  the  evi- 
dence and  under  the  instructions  hereinbefore  given  that  plaintiff 
suffered  any  damage  as  the  result  of  the  failure  to  deliver  such  mes- 
sage, and  you  further  find  from  the  evidence  that  the  defendant 
telegraph  company,  at  the  time  of  the  acceptance  by  it  of  the  said 
message  of  ,  from  B.,  was  possessed  of  notice  and  informa- 
tion of  facts  sufficient  to  advise  and  inform  the  defendant  that  a 
failure  to  deliver  said  message  would  result  in  the  damage,  if  any, 
which  you  may  find  from  the  evidence  and  under  the  instructions 
of  the  court  has  been  suffered  by  the  plaintiff,  then  you  are  in- 
structed to  return  a  verdict  for  the  plaintiff  against  the  defendant, 
unless  you  should  find  for  the  defendant  under  some  other  instruc- 
tions of  the  court."  "• 

The  jury  are  instructed  that,  unless  you  believe  from  tlie  evi- 
dence that would  have  closed  the  sale  of  wheat  to  plaintiff, 

although  they  had  requested  immediate  acceptance  of  their  offer 

of  August ,  if  they  had  received  plaintiff's  telegram  of 

on  said  date  after  o'clock  a.  m.,  you  will  find  for  defend- 
ant.'^ 

§  5049.     Same — Damages  for  delay  in  delivery  of  telegram  for  pur- 
chase of  stock 

The  jury  are  instructed  that,  if  you  find  for  the  plaintiff,  he 
will  be  entitled  to  recover  the  difference  between  the  market  value 
of  the  stock  on  the  morning  of  the  day  when  the  telegram  should 
have  been  delivered  and  the  sum  which  he  paid  for  it  on  the  morn- 
ing of  the  following  day  when  it  was  delivered."^ 

70  Western  Union  Telegraph  Co.  v.  H.  Thompson  Milling  Co.,  91  S.  W. 
Gorman  &  Wilson  (Civ.  App.)  174  S.       307,  41  Tex.  Civ.  App.  223. 

W.  925.  TzPearsall  v.  Western  Union  Tele- 

71  Western  Union  Tel,  Co,  v.  F.  T.       graph  Co.,  26  N.   E.   534,   124  N.   Y. 

256,  21  Am.  St.  Rep,  662. 
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§  5050.     Recovery  of  special  damages  for  breach  of  contract  to 
deliver   telegram — Necessity   of   notice   of   special   cir- 
cumstances 
The  court  instructs  the  jury  that  if,  before  the  sending  of  the 
message  in  question,  the  plaintiffs  and  the  sendee  of  the  message 
made  a  contract  for  the  sale  and  purchase  of  brick,  condi- 
tioned upon  the  sendee  being  able  to  get  the  car  of  brick  then  at 

at  once,  or  within  a  few  days,  then  such  contract  constituted 

special  facts  or  circumstances  which,  in  order  for  the  plaintiffs  to 
recover  of  the  defendant  for  any  breach  of  the  contract  to  deliver 
the  telegram  introduced  in  evidence,  by  reason  of  any  depreciation 
in  the  market  value  of  the  brick  after  the  sending  of  a  message, 

and  before  they  were  able  to  make  sale  of  the brick,  should 

have  been  communicated  to  the  agent  of  the  defendant  at  the  time 
of  sending  said  message;  and  as  there  is  no  evidence  in  this  case 
that  such  communication  was  made  by  the  plaintiffs,  or  any  one 
for  them,  to  the  agent  of  defendant  receiving  the  telegram  for  trans- 
mission, the  plaintiffs  are  not  entitled  to  recover  any  damage  for 
any  loss  sustained  by  them  by  reason  of  the  depreciation  in  the 
value  of  the brick.'^^ 

§  5051.     Duty  of  plaintiff  to  minimize  damages 

You  are  instructed  that,  where  a  party  has  been  damaged  by  the 
wrong  of  another,  it  is  the  duty  of  such  party  to  use  reasonable 
efforts  and  reasonable  diligence ;  that  is,  such  diligence  as  a  rea- 
sonably prudent  man  would  use  under  similar  circumstances  to 
avoid^or  lessen  his  damages ;  and,  if  you  believe  from  the  evidence 
that  after  plaintiff  had  telegraphed  for  the  plans  and  specifications 

at  ,  he  reached  on  ,  and  that  by  that  time,  in 

the   usual  course  of  business,  the  plans  and   specifications  called 

for  by  the  telegram  ought  to  have  reached  ,  and  that  they 

had  not  then  reached ;   and  you  further  believe,  under  those 

circumstances,  a  business   man  of  reasonable  prudence  and  caution 

would  have  sent  another  telegram  to  his  agent  at  •  for  the 

plans  and  specifications,  and,  if  such  telegram   had  been  sent  by 

plaintiff  to  his  agent  at  ,  that  in  answer  thereto,  the  plans 

and  specifications  would  have  reached  plaintiff'  before  he  left 

in  time  for  plaintiff'  to  have  consummated  his  transactions  in  re- 
spect thereto — then  you  are  charged  that,  if  you  find  for  plaintiff 
at  all,  you  can  only  allow  him  compensation  for  the  value  of  his 
time  and  expenses  during  the  extra  time  he  would  have  been  kept 
in  on  account  oi  the  dcla\'." 

73  Oniifr.rd     Sc     DonI     v.     Wostorn  7<r,nlf,     C.    &     S.    F.    Ry.    Co.    v. 

T'lilon  IVlcyriUib  Co.,  50  So.  112,  1G3  I.ooiiio,  IS  R.  "W.  221,  82  Tex.  323,  27 
Ala.  1.  Am.  St.  Itcp.  S'Jl. 
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§  5052.     Liability  as  dependent  on  whether  message  interstate 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 

that,  even  if  this  message  came  through  the  state  of  ,  if  it 

was  not  sent  that  way  in  good  faith,  over  the  usual  necessary  way 
in  the  transaction  of  its  business,  then  you  will  not  consider  it 
an  interstate  message.'^ 


CHAPTER  CCLXV 
TENANCY  IN  COMMON 


§  5053.     Liability  to  cotenant  for  -waste. 

5054.  Action  by  one  cotenant  against  third  person — Pro  rata  recovery. 

5055.  Rights  of  cotenant  as  against  mortgagee  of  crop. 

§  5053.     Liability  to  cotenant  for  waste 

You  are  instructed  that  if  you  find  for  plaintiff,  and  if  you  find 
that  defendant  has  had  the  exclusive  possession  of  the  premises  in 

question  since ,  under  a  claim  of  sole  ownership,  and  when 

holding  and  claiming  adversely  to  plaintiff,  and  when  denying  all 
interest  or  title  in  her,  and  when  denying  any  and  all  right  of 
possession  on  the  part  of  plaintiff,  if  such  is  the  fact,  then  you  will 
allow  plaintiff  two  thirds  of  the  fair  rental  value  of  said  premises 

since  ,  and  also  two  thirds  of  the  fair  market  value  of  the 

trees  or  timber,  if  any,  that  defendant  sold  to  third  parties  off  of 
said  land  during  said  time.  In  arriving  at  their  values,  you  should 
consider  and  be  governed  by  all  the  evidence  in  the  case  that  will 
afford  you  any  light  thereon.^ 

§  5054.     Action  by  one  cotenant  against  third  person — Pro  rata 
recovery 

The  court  instructs  the  jury  that,  if  it  finds  from  the  testimony 
that  the  plaintiff  was  the  owner  of  the  property  mentioned  in  the 
complaint  at  the  time  of  the  commission  of  the  said  acts  of  negli- 
gence jointly  with  other  owners  as  tenants  in  common,  then  you 
will  find  for  the  plaintiff  only  such  pro  rata  part  of  the  damages 
sustained  by  the  property  through  the  negligent  acts  of  the  defend- 
ant as  his  interest  in  the  property  bears  to  the  whole  interest  in 
the  property.^ 

§  5055.     Rights  of  cotenant  as  against  mortgagee  of  crop 

The  court  instructs  the  jury  that  if  the  jury  believe  from  the 
evidence  that  at  the  time  plaintiff  made  his  arrangements  with  his 

7  5  Watson  V.  Western  Union  Tele-  2  Louisville,  N.   O.   &  T.   R.   Co.  v. 

graph  Co.,  101  S.  E.  81,  178  N.  C.  471.       Jackson,  184  S.  W.  450,  123  Ark.  1, 

1 'Dodge  V.  Davis,  52  N.   W.  2,  85       Ann.  Cas.  1918A,  604. 
Iowa,  77. 
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father,  J.,  and  his  brother,  O.,  to  work  in  the  crops  grown  on  the 

place,  he  knew  that  H.  had  a  mortgage  on  said  crop,  then 

he  cannot  recover  in  this  case,  provided  you  believe  that  J.  and 
O.  were  indebted  under  the  mortgage  to  H.  in  a  sum  equal  to  the 
amount  of  the  mortgage.^ 

The  court  instructs  the  jury  that  if  plaintiff  knew  when  he  made 
his  agreement  with  his  father  and  brother  that  H.  had  a  mortgage 
on  the  crops  cultivated  by  such  father  and  brother,  or  if  he  knew 
facts  which  would  have  put  him  on  inquiry  that  would  have  brought 
the  information  to  him,  he  cannot  recover  under  the  evidence  in  this 
rase.* 


CHAPTER  CCLXVI 

TENDER 


§  5056.     Sufficiency  of  tender. 

5057.  Necessity  of  actual  offer  of  legal  tender. 

5058.  Burden  of  proof. 

§  5056.     Sufficiency  of  tender 

You  are  instructed  that  a  tender,  to  be  good,  must  be  of  a  spe- 
cific sum  of  money  actually  tendered;  that  it  was  not  enough  to 
produce  an  amount  of  money,  and  request  a  settlement,  and  say 
to  the  party  to  receive  the  money  that  the  party  having  it  wanted 
to  pay  him ;  and  this  would  not  amount  to  a  tender,  without  oft'er- 
ing  to  pay  the  money  produced.^ 

§  5057.     Necessity  of  actual  offer  of  legal  tender 

You  are  instructed  that,  in  order  to  constitute  a  good  tender  of 
money  of  any  amount,  there  must  be  an  actual  tender  of  money ; 
that  is,  legal  tender,  that  would  be  legal  in  law,  and  actually  offer 
the  money.  To  constitute  a  valid  tender  of  money,  it  must  be 
offered  and  exhibited  to  the  person  to  whom  it  is  made,  unless  it 
appears  from  the  preponderance  of  the  evidence  that  such  person, 
by  his  conduct  or  words,  prevented  the  tender  or  exhibition  of  the 
money.^ 

§  5058.     Burden  of  proof 

You  arc  instructed  that  the  burden  of  proof  as  to  tender  is  on 
the  defendant.* 

■i  Ilairslip  v.  Brannum,  73  So.  4M,  i  Pulsifcr   v.    Shepard,  30   111.  513. 

198  Ala.  liM.  2  po(.rin;;  Ilarvostor  Co.  v.  Ilamil- 

*  HairsllF.  v.  Brannum,  73  So.  404,       ton,  s:5  N.  W.  44,  SO  Minn.  102. 
198  Ala.  214.  *  i'ulsifer  v.  Sliepurd,  30  111.  513. 
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CHAPTER  CCLXVII 

THEATERS 

§  5059.  Ejection  of  patron  for  disorderly  conduct. 

501)0.  Care  required  to  protect  patrons  from  injury — Unguarded  pit. 

5061.  Same — Contributory  negligence. 

5062.  Same — Damages. 

§  5059.     Ejection  of  patron  for  disorderly  conduct 

The  jury  are  instructed  that  there  seems  to  have  been  a  series  of 
mistakes  made  with  regard  to  the  matter.  In  the  first  place,  the 
plaintiff  was  furnished  tickets  as  appears  from  the  evidence  for 
the  night  performance  instead  of  the  play  in  the  afternoon,  the 
matinee,  and  the  trouble  between  the  parties  seems  to  have  orig- 
inated from  that  fact,  but  nevertheless  the  defendant  seems  to  have 
subsequently  sold  the  seats  occupied  by  the  plaintiff  to  another 
person,  and  for  the  afternoon  instead  of  the  night  play,  and  the 
person  to  whom  the  seats  were  sold  for  the  afternoon  play  called 
for  them.  The  defendant  had  the  right,  notwithstanding  the  mis- 
take, to  demand  that  the  plaintiff  vacate  the  seat  that  he  was  oc- 
cupying, and  which  had  been  sold  for  the  afternoon  play  to  some 
one  else.  So  that,  if  when  the  plaintiff  was  requested  to  vacate  the 
seat  he  became  disorderly  and  boisterous  so  as  to  interfere  with  the 
attention  of  the  other  persons  in  the  theater  to  the  play,  the  de- 
fendant had  the  right  to  eject  him  from  the  theater  if  it  became 
necessary  to  do  so,  using  no  more  force  than  was  reasonably  nec- 
essary for  that  purpose.  But,  unless  he  became  disorderly,  the 
defendant  had  no  right  to  eject  him.^ 

§  5060.     Care  required  to  protect  patrons  from  injury — Unguarded 
pit 

The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ant to  exercise  ordinary  care,  to  provide  a  safe  walk  or  aisle,  along 
which  the  plaintiff  must  walk  to  secure  a  seat  in  the  defendant's 
theater.* 

The  court  instructs  the  jury  that,  should  they  find  from  the  evi- 
dence that  the  defendant  operates  a  theater  for  the  use,  enjoyment, 
and  amusement  of  the  public,  by  the  staging  of  vaudeville  or  mov- 
ing picture  shows;  and  if  the  jury  finds  that  the  public  is  invited 
to  use  sa:id  premises  for  its  enjoyment,  on  purchase  of  tickets  of 
admission ;  and  if  they  further  find  that  in  said  theater  there  is  a 
pit  constructed  in  the  floor,  which  pit  is  fbr  the  use  of  the  musi- 

1  Powell   V.   Weber-Stair   Co.   (Ky.)  2  New  Theater  Co.  v.  Hartlove,  90 

125  S.  W.  255.  A.  990,  123  Md.  78. 
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cians,  and  which  is  below  the  level  of  the  floor,  at  its  nearest  point 
to  said  pit  (if  they  so  find)  ;   and  if  the  jury  further  finds  that  on  the 

afternoon  of ,  there  was  no  guard  rail  around  said  pit  (if  they 

so  find)  ;  and  if  they  further  find  that  during  the  performance  on 
the  afternoon  in  question  the  defendant  had  turned  the  lights  in 
said  theater  down,  or  out,  so  that  the  theater  was  rendered  dark 
thereby;  arid  if  they  further  find  that  the  defendant  knew,  or  by 
exercise  of  ordinary  care  and  prudence  could  have  known,  that  it 
was  dangerous  to  allow  its  patrons  to  walk  along  the  aisle  in  said 
theater  near  the  unguarded  pit  while  the  lights  were  turned  down ; 
and  if  they  further  find  that  the  plaintiff  purchased  a  ticket  of  ad- 
mission to  said  theater,  on  the  afternoon  in  question,  and  came  upon 
said  premises  on  the  said  afternoon,  and  while  the  performance 
was  in  progress,  and  while  the  lights  were  turned  down  or  out,  and 
while  there  was  no  guard  railing  around  the  musicians'  pit  (if  the 
jury  find  these  facts),  and  that  the  defendant,  through  its  servants  and 
employes,  consented,  allowed,  or  directed  the  plaintiff  to  procure  a  seat 
therein,  in  proximity  of  the  danger  aforesaid,  and  gave  the  plain- 
tiff no  notice  of  her  danger;  and  if  they  further  find  that  the  plain- 
tiff, by  reason  of  the  darkness,  did  not  see  the  musicians'  pit,  and 
by  reason  of  its  unguarded  condition  was  not  apprised  of  the 
same,  and  that  by  the  exercise  of  ordinary  care  and  prudence  on  the 
part  of  the  plaintiff'  she  could  not  have  known  of  her  danger  in 
said  theater  while  proceeding  to  her  seat,  and  that  while  so  pro- 
ceeding to  her  seat,  heretofore,  to  wit,  on  or  about  ,  the 

plaintiff  was  bruised  and  injured,  in  consequence  of  falling  into 
said  unguarded  musicians'  pit,  and  that  said  injury  resulted  directly 
from  the  want  of  ordinary  care  and  prudence  on  the  part  of  the 
defendant,  as  above  set  forth  in  these  premises,  and  not  from  the 
want  of  care  or  prudence  on  the  part  of  the  plaintiff,  directly  con- 
tributing to  the  injury — then  the  plaintiff  is  entitled  to  recover.* 

§  5061.     Same — Contributory  negligence 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence that  the  plaintiff  could  have  avoided  falling  into  the  orches- 
tra pit  in  the  defendant's  theater  by  the  exercise  of  ordinary  care, 
and  that  she  did  not  exercise  such  care  in  seeking  a  seat  on  the 
front  row  of  said  theater,  then  she  is  not  entitled  to  recover,  and 
the  verdict  must  be  for  the  defendant.* 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence that  the  plaintiff  should  have  seen  that  the  rope  guard  sur- 
rounding the  orchestra  pit  in  the  defendant's  theater  had  been 
removed,  if  she  had  looked,  but  that  she  failed  to  observe  such  fact 

8  New  Theater  Co.  v.  llaitlovc,  00  4  Now  Theater  Co.  v.  Ilartlove,  90 

A.  one,  123  Md.  78.  A.  1>!)0,  1L';5  Md.  78. 


5301  THEATERS  ,     §  5062 

and  slipped  into  the  orchestra  pit  without  paying  attention  to 
where  she  was  walking,  then  she  is  not  entitled  to  recover,  and  the 
verdict  must  be  for  the  defendant.^ 

§  5062.     Same — Damages 

The  court  instructs  the  jury  that  if  they  shall  find  a  verdict  for 
the  plaintiff,  then  in  estimating  the  damages  they  are  to  consider 
her  health  and  condition  before  the  injury  complained  of,  as  com- 
pared to  her  present  condition  in  consequence  of  said  injury,  and 
whether  the  same  is  in  its  nature  permanent,  and  how  far,  if  at 
all,  it  is  calculated  to  disable  her  from  using  her  ankle,  foot,  or 
limb,  in  the  way  in  which,  in  the  absence  of  such  injury,  she  would 
be  able  to  use  it,  and  also  the  physical  suffering  to  which  she  will 
be  subjected  by  such  use,  and  also  physical  and  mental  sufferings,  if 
any,  to  which  she  was  subjected  by  reason  of  said  injury,  and  to 
allow  her  such  damages  as  will  be  a  fair  and  just  compensation  for  the 
injury  she  has  sustained.^ 

The  court  instructs  the  jury  that  if  they  shall  find  from  the  evi- 
dence that  there  is  a  permanent  injury  to  the  ankle  of  the  plaintiff, 
but  that  such  permanent  injury  is  due  to  the  treatment  received 
since  the  accident  or  to  the  plaintiff  walking  too  soon,  then  the 
plaintiff  is  not  entitled  to  recover  damages  for  such  permanent  in- 
jury.' 

5  New  Theater  Co.  v.  Hartlove,  90  7  New  Tlieater  Co.  v.  Hartlove,  90 
A.  990,  123  Mel.  78.                                         A.  990,  123  Md.  78. 

6  New  Theater  Co.  v.  Hartlove,  90 
A.  990,  123  Md.  78. 
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CHAPTER  CCLXVIII 

THREATS 

§  50153.    Criminal  liability  for  making  malicious  threats  to  extort  money  or 
property. 
5063(1).  Iowa, 
5063(2).  Maine. 
5063(3).  Massachusetts. 
5063(4).  Michigan. 
5063(5).  Oregon. 

5064.  Threat  to  prosecute  for  actual  crime. 

5065.  Effect  of  fact  that  money  extorted  was  actually  owing  to  accused. 

Recovery  back  of  moneys  as  obtained  under  duress  of  threats,  see  ante,  §  4174. 

§  5063.     Criminal  liability  for  making  malicious  threats  to  extort 
money  or  property 

§  5063(1).     Iowa 

You  are  instructed  that  the  offense,  as  defined  by  law  and  as 
charged  in  the  indictment,  is  complete  if  malicious  threats  were 
made,  as  charged  in  the  indictment,  to  the  persons  named  there- 
in, to  wit,  and  ,  with  intent  to  extort  money  or  to 

compel  the  persons  so  threatened  to  do  an  act  against  their_will 
whether  the  person  so  threatened  gave  any  money  or  not.-^ 

§  5063(2).    Maine 

The  court  instructs  the  jury  that,  if  the  threats  were  maliciously 
made,  with  intent  thereby  to  extort  the  property  from  L.,  it  is  im- 
material whether  they  did  or  did  not  produce  any  effect  upon  the 
mind  of  L.^ 

The  court  instructs  the  jury  that,  if  the  defendant  made  the  threat 
maliciously  and  with  intent  thereby  to  extort  property  from  L.,  it 
is  not  essential  in  the  case  whether  the  said  L.  had  been  caught 
by  the  defendant  in  the  act  of  stealing  the  property  of  the  defend- 
ant or  not.** 

§  5063(3).     Massachusetts 

The  jury  arc  instructed  that,  if  all  the  language  used  by  G.  [ac- 
cused] was  the  word  "prosecuted" — "I  will  have  you  prosecuted" — 
and  there  was  nothing  else  said  by  G.  to  qualif}^  the  language, 
then,  inasmuch  as  that  may  be  used  with  reference  to  civil  as  well 
as  criminal  proceedings,  and  is  as  consistent  with  one  theory  as 
with  the  other,  it  is  the  duty  of  the  jury  to  adopt  the  first,  if  that 

I  State  V.  r.rowuiiig,  133  N.  W.  330,  '^  Slute  v.  I'.rucc,  24  Me.  71. 

ir,.'{  Iowa.  37.  3  state  v.  Bruce,  24  Me.  71. 
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is  all  there  is  to  the  evidence  upon  this  subject,  and  there  are  no 
qualifying  words ;  but  whether  in  this  case  there  are  such  quali- 
fying words  I  will  leave  for  you  to  determine.* 

§  5063(4).     Michigan 

You  are  instructed  that  it  is  claimed  here  by  the  people  that  the 
direct  statement  was  made  by  defendant  that  if  this  old  man,  to  state 
it  in  his  own  language,  did  not  come  under  or  within  his  will,  he  would 
send  him  and  his  sister  to  the  penitentiary  for  life.  If  you  find  in  thisi 
case  that,  in  connection  with  that  statement,  with  that  threat, 
defendant  had  been  directing  his  attention  to  the  fact  that  he  had  sworn 
falsely,  or  sworn  in  conflict  with  other  witnesses,  you  have  a  right 
to  determine  whether  it  was  a  threat  that  he  would  send  him  to  the 
penitentiary  for  life  for  such  discrepancies  in  his  testimony,  or  not.^ 

You  are  instructed  that  it  would  not  be  necessary  that  the  pre- 
cise words  should  be  used ;  that  he  (the  respondent)  would  com- 
plain of  him  (the  complaining  witness),  or  charge  him  with  the 
commission  of  perjury.  If  he  used  language  which  clearly  im- 
ported that  intention — clearly  implied  and  imported  that  he  iil- 
tended  to  charge  him  with  false  swearing  and  perjury — it  would 
be  sufficient.® 

§  5063(5).    Oregon 

You  are  instructed  that,  upon  the  other  hand,  if  you  are  satis- 
fied beyond  a  reasonable  doubt,  after  having  considered  all  the 
evidence  submitted  in  this  case,  that  the  defendant  wrote  the  in- 
strument or  writing  which  is  in  evidence  here  and  set  forth  in  the 
indictment,  and  the  communication  was  delivered  to  the  complain- 
ing witness  by  defendant  or  by  his  authority,  it  would  be  equally 
your  duty  to  find  the  defendant  guilty  of  the  crime  charged.'' 

§  5064.'     Threat  to  prosecute  for  actual  crime 

You  are  instructed  that,  even  though  S.  was  actually  guilty  of 
stealing  the  cow,  and  was  caught  in  the  act  of  butchering  her,  if  the 
defendant,  because  of  the  fear  that  S.  had  of  being  prosecuted,  did 
use  that  as  a  means  of  frightening  S.  into  the  payment  of  the 
money,  and  actually  did  frighten  him  into  paying  the  money,  and 
afterwards  did  receive  the  money  of  S.,  the  defendant  would  yet 
be  guilty  of  extortion,  and  it  would  be  your  duty  to  so  find  him 
guilty.* 

4  Commonwealth  v.  Goodwin,  122  t  State  v,  Scott,  12S  P.  441,  63  Or. 
Mass    19  444. 

5  People  V.  Whittemore,  61  N.  W.  «  Lee  v.  State,  145  P.  244,  16  Ariz. 
13,  102  Mich.  519.  291,  Ann.  Cas.  1917B,  131. 

«  People  V.  Whittemore,  61  N.  W. 
13,  102  Mich.  519. 
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§  5065.     Effect  of  fact  that  money  extorted  was  actually  owing  to 
accused 

The  court  instructs  the  jury  that  the  law  does  not  permit  the 
collection  of  money  by  the  use  of  fear  induced  by  threats  to  ac- 
cuse the  debtor  of  crime.  It  makes  no  difference  whether  D.  (al- 
leged victim  of  extortion)  stole  any  goods  from  S.  (the  merchant 
whom  accused  represented  as  attorney),  nor  how  much  he  stole.  It 
is  your  duty  to  convict  the  defendant,  even  though  you  should-also 
find  that  he  believed  that  D.  was  guilty  of  the  theft  of  S.'s  goods 
in  an  amount  either  less  than,  equal  to,  or  greater  than  any  sum 
of  money  obtained  from  D.^ 

»  People  V.  Beggs,  172  P.  152,  178  Cal.  79. 


5305  TORTS  §  50C8 

CHAPTER  CCLXIX 
TORTS 

§  5066,     Consciousness  of  doing  wrong  as  element  of  tort. 

5067.  Malicious  interference  with  business  of  plaintiff. 

5068.  Same — Liability   for  preventing  an  excursion  from  visiting  health 

resort    of  defendant. 

5069.  Joint  tort-feasors — Liability  of  each  for  entire  damage. 
6070.     Sufficiency  of  evidence  of  cause  of  injury. 

5070(1).  Oregon. 
5070(2).  Virginia. 
5071.     Directions  as  to  form  of  verdict  and  relief  awarded  in  case  of  joint 
defendants. 

§  5066.     Consciousness  of  doing  wrong  as  element  of  tort 

The  jury  are  instructed  that,  not  only  is  the  conscious  invasion 
of  the  rights  of  another  in  a  wanton,  willful,  and  reckless  manner 
an  act  of  wrong,  but  the  same  result  follows  when  the  wrongdoer 
does  not  actually  realize  that  he  is  invading  the  rights  of  another, 
provided  the  act  is  committed  in  such  a  manner  that  a  person  of 
ordinary  reason  and  prudence  would  say  it  was  a  reckless  disre- 
gard of  another's  rights.^ 

§  5067.     Malicious  interference  with  business  of  plaintiff 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  defendant  company,  acting  through  one  or  more  of  its 
controlling  officers  and  one  or  more  of  its  agents  and  employes, 
working  in  concert  and  with  a  common  purpose,  committed  the 
acts,  or  some  of  them,  or  made  the  statements,  or  some  of  them, 
alleged  in  the  petition,  and  did  such  acts  maliciously,  or  made  such 
statements  falsely,  and  committed  such  acts  or  made  such  state- 
ments in  furtherance  of  a  design  and  intention  to  break  up in 

business,  and  drive  them  out  of  business,  and  that were  finan- 
cially injured  in  their  business  as  loan  agents  thereby,  then  you  will 
find  for  the  plaintiffs,  and  the  burden  of  proof  rests  upon  the  plain- 
tiffs to  establish  such  facts  by  the  preponderance  of  the  evidence ; 
and,  if  you  do  not  find  for  the  plaintiffs  under  this  paragraph,  you 
will  return  a  verdict  for  the  defendant.* 

§  5068.     Same — Liability  for  preventing  an  excursion  from  visit- 
ing health  resort  of  defendant 
I  charge  you,  gentlemen  of  the  jury,  that  the  defendants  had  the 
right  to  keep  any  and  all  persons  off  their  premises,  and,  if  they  did 

1  Burgess  v.  Tucker,  77  S.  E.  1016,  2  American    Freehold    Land    Mort- 

■94  S   C   309  gage  Co.  of  Loudon  v.  Brown,  IIS  S. 

W.  1106,  54  Tex.  Civ.  App.  448. 
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no  other  acts  than  that  of  warning  said  persons  off  their  premises, 
then  you  must  find  for  said  defendants.^ 

I  charge  you,  gentlemen  of  the  jury,  that  the  defendants  were  un- 
der a  duty  to  protect  their  premises  from  any  and  all  persons  whose 
presence  would  be  detrimental  to  the  health  of  any  guests  that  you 
may  find  from  the  evidence  that  defendants  had  there  for  the  pur- 
pose of  recuperating  their  health,  and  that,  if  an  excursion  of  the 
kind  and  character  shown  by  the  evidence  in  this' cause  would  be 
detrimental  to  their  health,  then  it  was  the  duty  of  the  defendants 
to  prevent  said  excursion  from  going  on  the  premises  where  said 
guests  were.* 

I  charge  you,  gentlemen  of  the  jury,  that,  if  you  beheve  from  the 
evidence  that  the  said  excursion  was  called  off  by  the  railway 
company  because  enough  persons  did  not  congregate  to  go  on  said 
excursion,  and  that  defendants  did  no  act  to  prevent  their  so  congre- 
gating, then  you  must  find  for  the  defendants.® 

§  5069.     Joint  tort-feasors — Liability  of  each  for  entire  damage 

The  jury  are  instructed  that  for  joint  wrongs  by  two  or  more 
wrongdoers  each  must  assume  and  bear  the  responsibility  of 
the  misconduct  of  all.  The  law  permits  the  injured  party  to  treat 
all  concerned  in  the  injury  as  wrongdoers  as  constituting  together 
one  party,  by  their  joint  co-operation  accomplishing  certain  in- 
jurious results,  and  liable  to  respond  to  him  in  a  gross  sum  as 
damages.* 

The  jury  are  instructed  that,  if  they  shall  find  from  the  evidence 
that  the  injury  to  the  plaintiff",  if  any,  resulted  from  a  collision 
brought  about  through  the  concurring  negligence  of  the  driver  of 
the  wagon  mentioned  in  the  evidence  and  of  the  gripman  of  the  car 
of  defendant,  and  that  plaintiff  was  at  the  time  of  the  accident 
exercising  ordinary  care  for  his  own  safety,  then  the  defendant  may 
be  held  liable  to  plaintiff  for  all  the  damages  which  he  has  sus- 
tained, if  any,  as  shown  by  the  evidence,  through  the  collision  of 
the  car  and  wagon.' 

§  5070.     Sufficiency  of  evidence  of  cause  of  injury 
§  5070(1).    Oregon 

The  court  instructs  the  jury  that,  where  there  are  two  or  more 
possible  causes  of  an  injury  for  one  or  more  of  which  the  defend- 
ant is  not  responsible,  the  plaintiff,  in  order  to  recover,  must  show 

a  J'.rooks  V.  Ingram,  65  So.  138,  ISG  "  West  Chicago  St.  R.  Co.  v.  Home, 

Ala.  IOC.  100  111.  Aiip.  li.lO. 

•»  r.n.oks  V.  Ingram,  CU  So.  138,  ISO  "  Wist:  Chicago  St.  R.  Co.  v.  Ilorue, 

Ala.  10(>.  100  111.  App.  259. 

•■  I'.rooks  V.  Ingram,  05  So.  138,  186 
Ala.  100. 
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by  evidence  that  the  injur}^  was  wholly  or  partly  the  result  of  that 
cause  which  would  render  the  defendant  liable.  '  If  the  evidence 
in  the  case  leaves  it  just  as  probable  that  the  injury  was  the  result 
of  a  cause  for  which  defendant  is  not  responsible  that  the  injury 
was  the  result  of  a  cause  for  which  he  is  responsible,  the  plaintiff  can- 
not recover.* 

§  5070(2).    Virginia 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  the  sickness  which  the  plaintiff  claims  to  have  suffered  may 
as  well  have  resulted  from  other  causes  as  from  stagnant  water 
in  the  canal  bed,  then  they  must  find  for  the  defendant.^ 

§  5071.  Directions  as  to  form  of  verdict  and  relief  awarded  in 
case  of  joint  defendants 
The  court  instructs  the  jury  that,  if  you  find  for  the  plaintiff,  you 
will  state  in  your  verdict  which  defendant  you  find  against,  or 
whether  you  find  against  both  defendants,  and  in  awarding  dam- 
ages, if  you  find  for  the  plaintiff',  you  may  award  a  common  sum 
against  both  the  defendants,  or  you  may  award  a  diff'erent  sum 
against  the  defendant  railroad  company,  and  the  defendant  S.^" 

8  Merriam  v.  Hamilton,  130  P.  406,  i"  Louisville  &  I.  R.  Co.  v.  Frazee, 
64  Or.  476.                                                        200  S.  W.  948,  179  Ky.  488. 

9  Chesapeake  &  O.  Ry.  Co.  t.  Whit- 
low, 51  S.  E.  182,  104  Va.  90. 
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CHAPTER  CCLXX 

TOWAGE 

§  5072.    Liability  for  injuries  to  tow. 

5073.     Liability  for  injuries  inflicted  by  tow — Duty  to  controL 

§  5072.     Liability  for  injuries  to  tow 

You  are  instructed  that,  if  you  find  that  the  only  fault  in  the 
case  was  an  improper  cleat  to  which  the  backing  line  was  fastened, 
that  would  not,  of  itself,  be  sufficient  to  charge  the  defendants,  un- 
less you  find  also  that  the  facts  were  of  such  a  character  that  the 
defendants  knew,  or  ought  to  have  known,  of  the  defective  charac- 
ter of  the  cleat.-^ 

§  5073.     Liability  for  injuries  inflicted  by  tow — Duty  to  control 

You  are  instructed  that  the Canal,  at  the  time  in  question, 

was  designed  for  the  passage  of  crafts  through  its  waters  in  op- 
posite directions  at  the  same  time.  It  was  therefore  the  duty  of 
the  defendants,  when  they  entered  the  canal,  to  have  exercised  or- 
dinary care  to  so  manage,  control,  and  confine  the  movements  of 
their  tug  and  scow  as  to  avoid  injury  to  plaintiff's  works,  either  by 
forcing  into  or  upon  them  incoming  vessels  which  they  might 
reasonably  have  anticipated  they  would  be  liable  to  meet,  or  otherwise, 
and  they  should  have  provided  such  amount  of  power  to  control  the 
movements  of  the  scow,  and  adopted  such  method  of  attachment 
to  the  tug,  as,  under  all  the  surrounding  circumstances,  this  degree 
of  care  would  require.  It  was  their  duty  to  exercise  a  like  degree 
of  care  to  so  manage  and  control  their  scow  while  in  the  canal  as 
to  leave  a  passageway  unobstructed  of  sufficient  width  to,  permit 
the  passage  in  safety  of  all  incoming  craft  which  they  might  rea- 
sonably have  anticipated  they  would  be  liable  to  meet.* 

1  Bust  V.  Cornell  Steamboat  Co.  (C.  2  Butler-Ryan   Co.  v.  Williams,  88 

C,  N.  Y.)  24  F.  188.  N.  W.  3,  84  Minn.  447. 
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CHAPTER  CCLXXl 

TRESPASS 

a..  Civil.  Liability 

§  5074.    Title  and  possession  of  plaintiff,  , 

5074(1).  Delaware. 
5074(2).  Indiana. 
5074(3).  South  Carolina. 

5075.  Necessity  of  proof  of  title. 

5076.  How  title  shown. 

5077.  Sufficiency  of  possession  of  plaintiff. 

5077(1).  Delaware. 
5077(2).  South  Carolina. 

5078.  Necessity  of  showing  actual  possession  of  plaintifif. 

5079.  Defenses. 

5080.  Same — Claim  or  color  of  title  in  defendant. 

5081.  Same — Title  in  third  person. 

5082.  Priorities  in  case  of  mixed  possession. 

5083.  Burden  of  proof. 

5083(1).  Michigan. 
5083(2).  South  Carolina. 

5084.  Effect  of  documentary  evidence  with  respect  to  question  of  title. 

5085.  Questions  for  jury. 

5086.  Damages. 

50S7.    Damages  for  carrying  away  personalty — Presumption  against  spolia- 
tor. 

5088.  Measure  of  damages  for  cutting  and  appropriation,  of  timber 

5088(1).  Arkansas. 
5088(2).  Delaware. 
5088(3).  Kentucky. 
5088(4).  Texas. 

5089.  Damages  for  taking  down  and  removal  of  fence  and  gates. 

5090.  Measure  of  recovery  as  dependent  on  whether  trespass  involuntary 

or  by  mistake. 

5091.  Exemplary  damages. 

5091(1).  Illinois. 
•  5091(2).  ^Missouri. 

5092.  Same — Evidence  of  malice  of  defendant. 

5093.  Treble  damages — Willfulness  of  acts  of  defendant. 

5093(1).  Delaware. 
5093(2).  Michigan. 

5094.  Interest  as  element  of  damage. 

5095.  Form  of  verdict. 

B.  Criminal  Responsibility  fob  Trespass 

5096.  Malicious  trespass. 
5007.     Tresnns'^  after  warning. 
5098.    Forcible  trespass. 

5(>99.     Same — Belief  of  defendant  in  right  to  enter  on  land. 

A.    Civil  Liability 

§  5074.     Title  and  possession  of  plaintiff 
§  5074(1).    Delaware 

You  are  instructed  that,  with  respect  to  the  claim  of  possession, 
by  force  of  the  claimant's  title  deed,  seisin  in  law  is  not  alone  a 
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sufficient  possession  to  maintain  trespass.  True  it  is  that  when 
possession  is  mixed — that  is,  where  the  possession  has  been 
shared  with  some  other  person,  and  acts  of  ownership  have  been 
exercised  from  time  to  time  by  both  parties  claiming  a  property — • 
the  law  adjudges  the  right  of  possession  to  be  in  that  party  who 
shows  a  legal  title  to  the  property.  But  in  this  case  there  is  no  evi- 
dence of  a  mixed  possession,  the  only  act  of  ownership  exercised  or 
attempted  to  be  exercised  by  R.  being  an  act  indicating  an  intent  to 
stake  up  the  marsh,  at  which  he  was  stopped  by  the  defendant.  For 
this  reason,  as  well  as  in  the  absence  of  pretensions,  no  legal  in- 
ference of  possession  or  claim  of  title  in  this  action  can  be  drawn 
•from  or  be  maintained  by  the  title  deed  of  R.,  which  as  evidence 
must  be  disregarded.  The  claim  of  possession  by  R.  therefore 
rests  alone  upon  the  act  and  alleged  agreement  of  survey.-^ 

You  are  instructed  that  it  is  well  recognized  that  a  seisin  de- 
rived from  the  deed  of  a  third  party,  not  himself  in  possession, 
cannot  put  the  grantee  in  possession  of  land  against  the  rights  of 
one  lawfully  in  possession,  as  under  an  unexpired  lease,  nor  could 
defendant,  who  held  no  relation  to  the  land  save  by  permission 
of  the  tenant,  give  to  R.  a  possession  which  he  himself  did  not 
have;  that  is,  a  possession  sufficient  upon  which  to  support  and 
maintain  an  action  of  trespass.  The  possession  contemplated  by 
the  law  as  sufficient  to  maintain  an  action  of  trespass  is  a  posses- 
sion to  hold  the  property  to  the  exclusion  of  others ;  that  is,  the 
possession,  for  a  time  at  least,  must  be  exclusive.^ 

Gentlemen  of  the  jury:     This  is  an  action  of  trespass  brought 

on  the  complaint  of and  wife, ,  against  the  defendant. 

The  plaintiffs  claimed  that  the  defendant  did  on  the  day 

of  ,  willfully  enter  upon  the  cut  trees  standing  on  lands  of 

the  plaintiffs  in hundred, county.     The  controversy 

here  arises  out  of  a  dispute  over  the  boundary  line  between  the  ad- 
joining lands  of  the  plaintiffs  and  defendant.     The  plaintiffs  claim 

that  they  acquired  title  to  the  disputed  land  in by  deed  from 

,  the  father  of ,  one  of  the  plaintiffs  and  that  the  father 

before  that  time  and  the  plaintiffs  since  then  have  exercised  own- 
ership over  the  land  in  question  and  they  have  acquired  title  by  ad- 
verse possession.    The  plaintiffs  also  claim  that ,  the  father 

and  one  a  former  owner  of  the  land,  decided  the 

lines  between  the  adjoining  farms  by  actual  survey.  Thus  it  ap- 
pears that  the  plaintiffs  claim  title  to  the  land  in  dispute  both  by 
paper  title  and  by  adverse  possession.     TJie  defendant  denies  the 

'  David  V.  ytuLe,  80  A.  214,  4  Boyce,  =  David  v.  State,  80  A.  214,  4  Boyce, 

464.  401. 
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claim  of  the  plaintiffs  and  contends  that  he,  the  defendant,  has 
shown  by  the  evidence  a  legal  title  to  the  land  in  dispute.^ 

§  5074(2).    Indiana 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  plaintiff,  before  the  burning,  sold  by  written  memo- 
randum,   signed    by    the    parties,    the    property    in    controversy    to 

,  and  put  him  in  possession  of  the  same,  and  there  has  been 

no  rescission  of  said  contract,  then  the  property  was  the  property 
of ,  and  the  plaintiff  cannot  recover.* 

§  5074(3).    South  Carolina 

You  are  instructed  that,  where  a  plaintiff  is  in  possession  of,  or 
is  living  on,  a  tract  of  land  to  which  he  or  she  has  color  of  title, 
such  plaintiff  has  a  good  cause  of  action  for  damages  against  any 
one  who,  with  no  title  to  such  land,  enters  upon  it  against  the  con- 
sent of  such  plaintiff,  and  cuts  down  and  carries  away  the  trees 
and  timbers  growing  thereon.^ 

§  5075.     Necessity  of  proof  of  title 

You  are  instructed  that,  if  the  plaintiff  has  proved  that  he  was 
at  the  time  in  possession  of  the  "land  where  the  trespass  was 
committed,"  he  would  be  entitled  to  recover  damages  for  the  tres- 
pass without  further  proof  of  title,  unless  the  defendant  has  proved 
a  better  title  to  the  premises,  or  a  possession  in  common  with  the 
plaintiff.  In  the  latter  case  (that  is,  in  case  of  a  mixed  possession, 
or  a  common  possession  of  both  parties),  the  parties  are  both 
put  upon  their  proof  of  title,  and  that  party  must  prevail  who  has 
proved  the  legal  title  to  be  in  him.  In  a  case  of  common  posses- 
sion of  land  by  both  parties  to  the  suit,  the  law  adjudges  the  right- 
ful possession  to  him  who  has  the  legal  title,  and  no  length  of  time 
of  such  holding  can  give  a  title  by  possession  as  against  such  legal 
title ;  but  an  independent,  separate,  and  adverse  holding,  under  an 

exclusive  claim,  continuously  asserted  and  maintained  for  

years,  is  itself  a  good  title.^ 

§  5076.     How  title  shown 

You  are  instructed  that  in  an  action  for  trespass  legal  title  to 
the  premises  may  be  shown  either  by  claim  of  paper  title — that 
is  by  deeds,  plots,  or  records — or  by  adverse  possession.' 

3  State,  on  Complaint  of  Melson,  v.  s  state,  on  Complaint  of  Melson,  v. 
Willoughby,  102  A.  9S3,  7  Boyce,  83.  Willoughby  (Del.)  102  A.  983,  7  Boyce, 

4  Broker  v.  Scobey,  56  Ind.  588.  83. 

5  Connor  v.  Jolinson,  37  S.  E.  240,  ■  "  State,  on  Complaint  of  Melson,  v.  » 
59  S.  C.  115.  Willoughby  (Del.)  102  A.  983,  7  Boyce, 

83. 
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§  5077.     Sufficiency  of  possession  of  plaintiff 
%  5077(1).     Delaware 

Actual  possession  may  be  proved  by  the  exercise  of  acts  of 
ownership,  and  a  legal  title  to  the  premises  may  be  shown  either  by 
a  chain  of  paper  title,  that  is,  by  deeds,  plots,  records,  etc.,  or  by 
an  adverse  possession.* 

You  are  instructed,  to  sustain  the  action  of  trespass  to  real 
property,  there  must  be  an  actual  possession.  A  constructive  pos- 
session is  not  sufficient.  But  an  actual  possession  may  be  shown 
by  acts  of  ownership,  and  what  are  acts  of  ownership,  within 
the  meaning  of  the  law,  depends  somewhat  upon  the  facts  of  the 
particular  case.  The  particular  acts  of  ownership  required  to  es- 
tablish actual  possession  in  one  case  would  not  be  required  in  an- 
other. For  example  those  required  with  respect  to  woodland 
might  not  be  the  same  as  those  required  in  respect  to  tillable  land. 
There  must  be  acts  of  ownership  exercised  by  the  plaintiff  to  prove 
actual  possession  and  enable  him  to  maintain  his  action,  but  the 
character  of  such  acts  will  depend  somewhat  upon  the  character  of 
the  land  upon  which  the  alleged  trespass  was  committed,  the  pur- 
pose for  which  the  land  was  used  or  kept,  and  the  conditions  ex- 
isting, at  the  time  of  the  alleged  trespass.  Bearing  in  mind  these 
things,  it  is  for  the  jury  to  say  whether  or  not  the  plaintiff  was  in 
actual  possession  of  the  land  in  dispute  at  the  time  of  the  alleged 
trespass ;  that  is,  whether  he  had  exercised  such  acts  of  ownership 
as  are  sufficient  to  satisfy  you  that  he  was  in  possession  or  that 
he  had  legal  title  to  the  land  in  dispute.  It  is  not  denied  that  the 
trees  growing  on  the  land  in  question  were  cut  and  carried  away 
by  the  agents  or  servants  of  the  defendant,  by  her  direction ; 
therefore  if  you  should  find  the  land  was  in  the  possession  of  the 
plaintiff  d.t  the  time  of  the  alleged  trespass,  or  that  plaintiff  had 
legal  title  thereto,  she  would  be  guilty  of  the  trespass  charged.^ 

§  5077(2).    South  Carolina 

The  court  instructs  the  jury  that,  if  they  find  that  plaintiff  has 
a  deed  which  covers  the  land  in  dispute,  and  that  she  is  living  on 
a  part  of  such  land,  then  her  possession  extends  to  all  the  land 
covered  by  her  deed,  and  she  has  a  right  of  action  against  any  one 
for  damages  who  trespasses  upon  such  land.^" 

8  Spifor  V.  DashielLs,  04  A.  901,  5  lo  Connor  v.  Johnson,  37  S.  E.  240, 

Boy((!.  4<X>,.  GO  S.  C.  115. 

»  S|)ioor  V.  Dasbiells,  94  A.  001,  5 
Boyce,  403. 
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§  5078.     Necessity  of  showing  actual  possession  of  plaintiff 

You  are  instructed  that  the  plaintiffs  to  support  this  action  must 
show  by  a  preponderance  of  evidence,  that  at  the  time  of  the  al- 
leged trespass  they  had  the  actual  possession  of  the  land.^^ 

You  are  instructed  that  this  is  an  action  known  in  the  law  as 
quare  clausum  fregit,  in  which  the  plaintiff  charges  the  defendant 
with  breaking  and  entering  his  close  or  land,  and  cutting  and 
carrying  away  the  trees  growing  thereon.  The  plaintiff  claims  that 
the  defendant  by  herself,  her  agents,  or  servants,  entered  upon 
his  land,  situate  in  hundred,  this  county  and  cut  and  car- 
ried away  timber  trees  growing  thereon,  if  the  value  of  dol- 
lars, for  the  recovery  of  which  he  has  brought  this  suit.  This  action 
is  for  injury  to  the  possession ;  therefore,  to  support  his  action  the 
plaintiff  must  show  to  the  satisfaction  of  the  jury,  by  a  preponderance 
of  the  evidence,  that  at  the  time  the  alleged  trespass  was  committed, 
he  had  actual  possession  of  the  land  ^^ 

You  are  instructed  that,  if  you  are  not  satisfied  that  the  plain- 
tiff was  in  possession  of  the  land  at  the  time  of  the  alleged  tres- 
pass, or  that  he  did  not  have  a  legal  title  thereto,  your  verdict  should 
be  for  the  defendant  And  your  verdict  should  be  for  the  defendant, 
if  you  believe  from  the  evidence  that  at  the  time  of  the  alleged 
trespass  she  was  in  the  actual  possession  of  the  land  or  had  the 
legal  title  thereto.^* 

§  5079.     Defenses 

You  are  instructed  that,  if  you  should  believe  from  the  evidence 
that  the  defendant  was  in  actual  possession  of  the  land  at  the  time 
of  the  alleged  trespass  or  that  he  had  the  legal  title  thereto,  your 
verdict  should  be  in  favor  of  the  defendant.-^* 

You  are  instructed  that  in  this  case  the  plaintiff  claims  by  paper 
title,  the  evidences  of  which  have  been  introduced  in  evidence,  and 
he  denies  any  title  in  the  defendant.  The  defendant  claims  title 
to  the  land  in  dispute  both  by  paper  title  and  by  adverse  possession, 
and  we  charge  you  that  if  the  defendant  has  proved  a  good  legal  title 
in  himself  either  by  paper  title  or  by  an  adverse  possession,  he  is 
not  guilty  of  the  trespass  charged,  and  your  verdict  should  be  in 
his  favor.  In  order  to  acquire  title  by  adverse  possession,  the  pos- 
session must  be  exclusive,  adverse  to  the  rights  of  all  others,  and 

11  State,  on  Complaint  of  Melson,  v.  i3  Spicer  v.  Dashiells  (Del.)  94  A. 
Willoughby  (Del.)  102  A.  983,  7  Boyce,      901,  5  Boyce,  493. 

83.  I'i  State,  on  Complaint  of  Melson,  v. 

12  Spicer  v.  Dashiells  (Del.)  94  A.  Willoughby  (Del.)  102  A.  983,  7  Boyce, 
901,  5  Boyce,  493.  S3. 
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continued  for  at  least  years.     But  it  is  not  necessary  that 

the  boundaries  should  be  indicated  by  fences.^" 

§  5080.     Same — Claim  or  color  of  title  in  defendant 

I  charge  you  that  color  of  title  sufficient  to  justify  a  defendant 
for  cutting  and  removing  timber  and  trees  from  land  in  possession 
of  plaintiff  under  color  of  title  means  that  the  defendant  must  have 
a  deed  or  plat,  or  something  which  defines  the  extent  of  the  claim, 
and  which  covers  and  includes  the  identical  land  in  dispute.  A 
mere  claim  that  such  deed  or  plat,  etc.,  covers  and  includes  the 
identical  land,  is  not  sufficient,  but  the  evidence  must  satisfy  the 
jury  that  such  deed  or  plat,  etc.,  does  cover  the  identical  land, 
otherwise,  it  is  not  sufficient  to  justify  an  entry  on  it.^® 

You  are  instructed  that,  where  a  defendant's  only  claim  of  title 
in  a  case  like  this,  to  land  in  dispute,  is  a  deed  from  a  former  own- 
er, such  deed  is  not  sufficient  to  justify  his  entry  upon  land  in 
possession  of  another  under  color  of  title,  unless  such  deed  ac- 
tually covers  and  includes  the  identical  land  in  dispute.^' 

You  are  instructed  that,  where  a  defendant  undertakes  to  justify 
his  entry  upon  land  which  has  been  shown  to  be  in  possession  of  a 
plaintiff  under  color  of  title,  by  introducing  in  evidence  a  deed 
which  he  claims  covers  the  land  in  dispute,  then  he  is  bound  by 
the  description  of  such  land  as  given  in  such  deed,  and,  if  the 
description  of  the  land  in  this  deed  does  not  include  and  take  in  the 
identical  land  in  dispute,  it  is  not  sufficient  to  justify  such  entry, ^* 

§  5081.     Same — Title  in  third  person 

You  are  instructed  that,  proof  of  title  in  a  third  person  will  not 
protect  one  who  has  no  title  against  a  suit  for  damages  on  account 
of  a  trespass  committed  on  land  which  is  in  possession  of  an- 
other under  color  of  title.^** 

§  5082.     Priorities  in  case  of  mixed  possession 

You  are  instructed  that,  where  woodland  lies  between  two 
persons,  both  claiming  it,  it  is  a  mixed  possession,  and  the  law  ad- 
judges it  to  him  who  has  the  legal  title."** 

You  are  instructed  that,  if  the  plaintiff  has  proved  that  he  was 
at  the  time  in  possession  of  the  land  where  the  trespass  was  com- 
mitt<;d,  he  would  be  entitled  to  recover  damages  for  the  trespass 
without  further  proof  of  title,  unless  the  defendant  has  proved  a 

iBTrnitt  v.  Osier  (Del.)  UO  A.  4G7,  4  is  Connor  v.  Johnson,  37  S.  E.  240, 

Bovre,  5;",.  59  S.  C.  115. 

i«  Connor  v.  .Toliiison,  .'',7  S.  E.  240,  lo  Coinior  v.  Johnson,  37  S.  E.  240, 

59  S.  C.  115.  50  S.  C.  115. 

17  Connor  v.  Johnson,  37  S.  E.  240,  2"  Stnic,   on    Complaint  of   Melson, 

50  S.  C.  115.  V.    Willoughhy    (.Del.)    102   A.   1)83,    7 

Uoyce,  an. 
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better  title  to  the  premises,  or  a  possession  in  common  with  the 
plaintiff.  In  the  latter  case  (that  is  in  case  of  a  mixed  possession, 
or  a  common  possession-  of  both  parties),  the  parties  are  both  put 
upon  their  proof  of  title,  and  that  party  must  prevail  who  has 
proved  the  legal  title  to  be  in  him.  In  a  case  of  common  posses- 
sion of  land  by  both  parties  to  the  suit,  the  law  adjudges  the  right- 
ful possession  to  him  who  has  the  legal  title,  and  no  length  of 
time  of  such  holding  can  give  a  title  by  possession  as  against  such 
legal  title;  but  an  independent,  separate,  and  adverse  holding,  un- 
der an  exclusive  claim,  continuously  asserted  and  maintained  for 
years,  is  itself  a  good  title.~^ 

§  5083.     Burden  of  proof 
§  5083(1).     Michigan 

I  charge  you  that,  in  determining  the  question  of  whether  the 
trespass  was  casual  and  involuntary,  this  is  an  affirmative  defense, 
and  the  burden  of  proof  shifts  to  the  defendants  to  show  by  a  fair 
preponderance  of  the  evidence  that  such  trespass  was  casual  and 
involuntary.^^ 

§  5083(2).    South  Carolina 

You  are  instructed  that,  where  a  defendant,  in  a  case  like  this, 
undertakes  to  justify  his  entry  upon  land  in  possession  of  a  plain- 
tiff, who  has  color  of  title  to  the  same,  the  burden  of  proof  is  upon 
him,  and,  before  he  can  relieve  himself  from  liability,  he  must  sat- 
isfy the  jury,  by  the  preponderance  of  the  evidence,  of  one  or  the 
other  of  the  following  facts :  First,  that  he  entered  on  such  land 
with  the  consent  of  the  plaintiff";  or,  second,  that  he  was  in  pos- 
session of  such  land  under  color  of  title ;  or,  third,  that  he  has  a 
good  title  to  such  land.""* 

I  charge  you  that  if  a  plaintiff,  in  a  case  like  this,  shows  that  he 
or  she  is  in  possession  under  color  of  title  of  a  tract  of  land,  and  a 
defendant  comes  in  and  undertakes  to  justify  an  entry  thereon  un- 
der a  deed  from  a  former  owner,  the  burden  of  proof  is  upon  him, 
and,  in  order  to  relieve  himself  from  liability,  he  must  show,  by 
the  preponderance  of  the  evidence,  that  his  deed  does  cover  such 
land,  and,  if  he  does  not  do  so,  the  verdict  must  be  against  him.-* 

§  5084.     Effect   of   documentary   evidence  with  respect  to  ques- 
tion of  title 
The  jury  are  instructed  that  it  is  for  the  jury  to  determine,  from 
all  the  evidence  and  circumstances  proved  in  the  case,  whether  the 

21  Truitt  V.  Osier  (Del.)  90  A.  467,  23  Connor  v.  Johnson,  37  S.  E.  240. 
4  Boyce,  555.  59  S.  C.  115. 

22  Connor  v.  McRae,  160  N.  W.  21  Connor  v.  Johnson,  37  S.  E.  240, 
479,  193  Mich.  682.                                 '  59  S.  C.  115. 
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pianoforte  in  question  was  the  property  of  the  plaintifif  or  that 
of  the  defendants,  at  the  time  the  same  is  alleged  to  have  been  tak- 
en from  the  house  of  the  plaintiff,  and  the  jury  should  determine 
this  from  the  evidence  in  the  case,  and  the  jury  are  not  bound  to 
take  the  copy  of  the  agreement  in  respect  to  the  piano,  introduced 
in  evidence,  as  conclusive  upon  this  point,  but  should  consider  the 
entire  evidence  in  the  case;    and  if  the  jury  believe,  from  all  the 

evidence  in  the  case,  that  the  defendants,  and  ,  sold 

the  pianoforte  to  the  plaintiff,  at  an  ag"reed  price  of dollars, 

with  a  discount  from  that  of dollars,  to  be  paid  for  in  month- 
ly installments;  and  if  the  jury  further  believe,  from  the  evidence 
and  circumstances  proven  in  the  case,  that  the  plaintiff  had  fully 

paid  the  ■  agreed  price  to   defendants,  and  ,   at   the 

time  of  the  alleged  taking  by  them  of  the  piano;  and  if  the  jury 
further  believe,  from  the  evidence,  that  the  dwelling  house  of  the 
plaintiff  was  broken  into,  against  the  will  of  the  plaintiff,  and  the 
piano  carried  away  by  the  direction  or  connivance  of  the  defend- 
ants, the  jury  should  find  for  the  plaintiff,  and  against  such  of 
the  defendants  as  it  is  shown,  by  the  evidence,  participated,  aided, 
or  encouraged  in  the  commission  of  the  acts  complained  of.^° 

§  5085.     Questions  for  jury 

You  are  instructed  that  there  must  have  been  acts  of  ownership 
exercised  by  the  plaintiff  to  prove  actual  possession  to  enable  him 
to  maintain  his  action,  but  the  character  of  such  acts  will  depend 
somewhat  upon  the  character  of  the  land  upon  which  the  alleged 
trespass  was  committed,  the  purpose  for  which  the  land  was  used 
or  kept  and  the  conditions  existing  at  the  time  of  the  alleged  tres- 
pass. Bearing  in  mind  these  things,  it  is  for  the  jury  to  say  wheth- 
er or  not  the  plaintiif  was  in  actual  possession  of  the  land  in  dis- 
pute at  the  time  of  the  alleged  trespass ;  that  is,  whether  he  had 
exercised  such  acts  of  ownership  as  are  sufficient  to  satisfy  you 
that  he  was  in  actual  possession."** 

§  5086.     Damages 

You  are  instructed  that  the  burden  of  proof  in  this  case  is  upon 
the  plaintiffs  to  maintain  their  cause  of  action  by  a  fair  prepon- 
derance of  the  evidence.  As  I  have  said,  there  arc  some  undisputed 
questions  of  fact.  In  view  of  the  undisputed  questions  of  fact,  it 
becomes  your  duty  to  find  a  verdict  in  favor  of  these  plaintiffs. 
The  only  question  upon  that  point  is  as  to  the  amount  of  damages; 
that  is  a  disputed  question  of  fact  to  be  determined  by  you.  There 
is  a  dispute  in  the  evidence  here  as  to  what  the  damage  is  that 

36  p.ftiier  V.  T'.fll,  71  111.  Ii2.*'..  Willouyliby  (Del.)  102  A.  983,  7  Boyce, 

2«  Slate,  (Hi  CuiniiliiiiiL  of  Mi'lsou,  V,       83. 
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these  plaintiffs  sustained.  You  will  take  all  the  evidence  in  the 
case  and  consider  it  fairly  and  dispassionately  and  arrive  at  your 
verdict  as  to  what  this  testimony  shows  by^  a  fair  preponderance 
of  the  evidence  is  the  amount  of  damage  which  these  plaintiffs  have 
sustained  by  reason  of  the  trespass  which  the  undisputed  evidence 
in  this  case  shows  has  been  committed  on  the  lands  in  question.^' 
The  jury  are  instructed  that  the  question  for  you  to  determine 
is  what  it  would  cost  this  woman  to  put  this  ditch  as  the  defend- 
ant found  it  before  he  interfered  with  it,  and  you  may  take  into 
consideration,  if  the  ditch  is  filled  up,  how  long  it  will  be  before  the 
ground  would  be  in  a  condition  to  use  as  farm  land.  The  measure  of 
damages  is  what  it  is  worth  or  will  cost  plaintiff  to  put  her  land  in  the 
same  condition  it  w^as  in  before  the  trespass  (if  this 'can  be  done)  and 
such  other  damages  as  she  may  have  sustained  from  the  loss  of  the 
use  of  the  land."* 

§  5087.  Damages  for  carrying  away  personalty — Presumption 
against  spoliator 
You  are  instructed  that  if  there  is  a  dispute  as  to  the  amount 
of  sand  and  of  gravel  that  was  taken  away,  and  you  find  that  this 
company  knew — had  full  knowledge — of  the  rights  of  the  plaintiff, 
if  they  were  acting  in  violation  of  his  rights,  taking  this  property 
in  defiance  of  his  rights,  and  using-  it  in  their  own  use,  and  there  is 
a  dispute  here  in  the  matter  of  testimony  as  to  the  amount  that  was 
taken  and  the  quality  that  was  taken,  in  that  case  the  law  would 
justify  you  in  taking  the  view  that  the  larger  quantity  and  the  bet- 
ter quality  was  taken,  by  reason  of  the  fact  that  the  defendant  com- 
pany was  guilty  of  wrongful  conduct,  because  the  law  does  not 
look  upon  the  act  of  a  spoliator  with  any  favor,  but  the  presump- 
tion is  against  a  spoliator,  if  that  be  the  case.-* 

§  5088.     Measure   of   damages   for   cutting   and   appropriation   o£ 

timber 
§  5088 ( I )■     Arkansas 

The  court  instructs  the  jury  that  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  defendant  actually  committed  the 
trespass  complained  of,  or  encouraged,  advised,  or  assisted  in  the 
commission  of  such  trespass,  and  that  the  defendant  had  no  prob- 
able cause  to  believe  that  the  land  on  which  the  trespass  is  alleged 
to  have  been  committed  was  his  own,  then  you  will  find  for  the 
plaintiff,  and  assess  his  damage  at  three  times  the  value  of  the 
trees  pulled  up,  injured,  and  destroyed.     You  may  consider  the 

27  Connor  v.  McRae,  160  N.  W.  479,  29  Adams  v.  Lorraine  Mfg.  Co.,  71 

19.3  .Mich.  682.  A.  ISO,  29  R.  I.  333. 

2  s  Walters   v.    Chamberlain,   32   N. 
W.  440,  65  Mich.  333. 
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difference  in  value  of  the  land  with  the  trees  standing  on  it  and 
the  value  of  the  land  with  the  trees  pulled  up,  if  any  has  been 
shown  by  the  testimony,  the  purpose  for  which  the  owner  intend- 
ed to  use  the  trees,  and  their  reasonable  value  to  him  for  such  pur- 
pose, if  any  has  been  shown  by  the  testimony.^'* 

§  5088(2).    Delaware 

You  are  instructed  that,  if  you  should  find  in  favor  of  the  plain- 
tiff, your  verdict  should  be  for  such  sum  as  you  believe  from  the 
testimony  the  timber  cut  from  the  land  was  actually  worth  when 
standing  and  before  it  was  cut.  Actual  damages  cannot  be  spec- 
ulative or  conjectural,  but  must  be  specifically  proved.^^ 

§  5088(3).     Kentucky 

You  are  instructed  that  if  you  believe  from  the  evidence  in  this 
case  that  the  timber  sued  for  and  described  in  the  evidence  or  some 
portions  of  said  timber  was  cut  from  the   land  embraced  in  the 

survey  dated  ,  also  from  the  land  embraced  in  the 

deed  from to^ ,  dated ,  both  of  which  were  in- 
troduced in  evidence,  then  you  will  find  for  the  plaintiff  the  rea- 
sonable fair  market  value  of  such  timber  at  the  time  and  place  it 
was  cut,  as  you  shall  believe  from  the  evidence  was  cut  from  the 

land  embraced  in  said  survey  and  deed,  not  to  exceed  $ ,  the 

amount  sued  for,  and  unless  you  so  believe  you  will  find  for  the  de- 
fendant.^- 
§  5088(4).    Texas 

You  are  instructed  that,  applying  the  foregoing  rules  of  law  to 
the  evidence,  if  you  find  from  the  evidence  that  the  defendant, 
through  his  agents  and  employes,  entered  upon  the  land  described 
in  the  plaintiff's  petition  and  intentionally  and  wrongfully  cut  and 
appropriated  the  timber  thereon  to  his  own  use  and  benefit,  know- 
ing or  having  reasonable  grounds  to  know,  through  the  exercise 
of  care  and  diligence,  such  as  a  prudent  person  would  exercise  un- 
der the  same  conditions,  that  the  timber  belonged  to  plaintiff',  and 
not  himself,  then  you  will  return  a  verdict  for  the  plaintiff  against 
the  defendant  for  the  market  value,  at  the  time  when  taken,  of  the 
lumber  manufactured  from  the  timber  taken,  such  value  to  be  of 
the  lumber  in  its  manufactured  state.^^ 

On  the  other  hand,  you  are  instructed  that,  if  you  shall  find 
from  the  evidence  that  the  defendant  entered  upon  the  land  tdc- 
scriljcfl  in  i)laintiff's  petition,  and  cut  and  appropriated  tim;Der 
therefrom  by  accident  or  mistake  arising  from  his  belief  in  good 

30  Lasor  v.  .Tones,  172  S.  W.  1024,  82  TTcMidrix  v.  Lewis,  212  S.  W.  569, 

no  Ark.  200.  1S4  K.v.  727. 

^1  SpifrT    V.    DusliicU.s,    Ul    A.   DOl,  ■"  Clevcuger  v.  Blount,   114   S.  W. 

o  I  Joyce,  493.  808. 
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faith  that  he  was  a  true  owner  of  such  timber,  and  you  further  ' 
find  that  the  defendant  had  exercised  diligence  and  care  before  ap- 
propriating the  same,  such  as  a  prudent  person  would  exercise 
under  the  same  circumstances,  to  ascertain  the  true  ownership  of 
the  timber,  and,  acting  under  such  information  of  ownership, 
wrongfully  cut  the  timber  of  plaintiff,  then  you-  will  return  a  ver- 
dict for  the  plaintiff  against  the  defendant  for  the  market  value 
of  the  timber  as  it  stood  in  the  trees  at  the  time  said  timber,  as 
you  may  find,  was  taken.^* 

§  5089.     Damages  for  taking  down  and  removal  of  fence  and  gates 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that, 

from     up     to     the     time     plaintiffs     erected     their     fences 

and  gates  in  ,  the  portion  of  the  land  described  in  the  peti- 
tion from  which  defendants  removed  the  fences  and  gates,  had  been 

traveled   daily   by  the   public   going   to   and    from   ,   and  the 

said avenue  was  respected  and  considered,  in  the  neighbor- 
hood, as  a  public  road,  and  if  the  jury  further  find  that,  after  the 
erection  of  said  fences  and  gates  plaintiffs  were  notified  to  remove 
the  same,  and  if  the  jury  further  find  that  defendants,  in  the  dis- 
charge of  what  they  believed  to  be  a  legal  right,  did  take  up  and 
remove  so  much,  only,  of  the  plaintiffs'  fences  and  gates  as  stood 
within  the  limits  of  what  they  believed  to  be  a  public  highway,  then,  the 
plaintiff's  are  not  entitled  to  recover  any  sum  in  excess  of  the  ac- 
tual damages  arising  from  the  defendants'  act  in  taking  up  and 
removing  said  fences  and  gates.^^ 

The  jury  are  instructed  that,  in  assessing  the  actual  damages 
sustained  by  plaintiffs,  the  jury  should  allow  such  sum  as  would 
reasonably  be  sufficient  to  pay  for  materials  and  labor  required 
to  rebuild  plaintiffs'  fence  and  gates,  and  place  them  in  as  good 
condition  as  they  were  before  they  were  torn  down,  and  in  addi- 
tion thereto,  they  should  allow  a  reasonable  compensation  for  the 
injury  to  the  use  of  plaintiffs'  goods  arising  out  of  the  defendants' 
acts  for  such  time  as  would  reasonably  be  required  to  rebuild  such 
fence  and  repair  said  gates  and  rebuild  them.^® 

The  jury  are  instructed  that,  if  the  jury  find  a  verdict  for  plain- 
tiffs, they  should  assess  the  actual  damages  sustained  by  plaintiffs, 
by  reason  of  taking  down  and  removing  of  the  fence  and  gates ; 
and  if  the  jury  further  find  from  the  evidence  that  the  act  of  the 
defendants  in  taking  down  and  removing  plaintiffs'  fence  and  gates 
was  malicious,  they  may  assess  in  favor  of  plaintiffs  and  against 
defendants,  by  way  of  exemplary  damages,  in  addition  to  the  ac- 
tual damages,  such  sum  as  the  jury  may  believe,  under  all  the 

3-i  ClevCDger  v.  Blount,  114  S.  W.  ssMcBetli  v.  Trabue,  69  Mo.  642. 

S68.  '  '  se  McBetli  v.  Trabue,  69  Mo.  642. 
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circumstances,  to  be  a  just  and  reasonable  punishment  for  the  ma- 
licious act.^' 

§  5090.     Measure  of  recovery  as  dependent  on  whether  trespass 

involuntary  or  by  mistake 
See,  also,  ante,  §  5088(4). 

You  are  instructed  that  if,  in  fact,  the  defendants,  or  any  of 
them,  did  inform  and  show  such  employes  the  locality  of  de- 
fendants' land,  and  the  boundary  line  between  the  plaintiff's  and 
defendants'  lands,  prior  to  the  committing  of  such  trespass,  and 
such  employes  did  thereafter  carelessly  or  heedlessly  cross  such 
line,  using  no  care  or  pains  to  observe  such  line  on  defendants' 
or  plaintiff's  land,  and  committed  such  trespass  and  cut  said  plain- 
tiff's timber,  then  the  defendants  cannot  now  claim  that  such  cut- 
ting" was  by  mistake.^** 

You  are  instructed  that,  if  the  jury  find  that  the  range  line  be- 
tween the  plaintiff's  and  defendants'  land  was  plainly  blazed  or 
marked,  so  that  the  defendants'  employes,  by  the  exercise  of  ordi- 
nary care  and  attention,  must  or  could  have  seen  such  marks,  and 
known  they  were  crossing  such  range  line,  then  they,  as  well  as  the 
defendants,  are  to  be  charged  with  knowledge  that  they  were  tres- 
passing, and  cannot  now  claim  that  the  cutting  of  the  plaintiff's 
timber  was  by  mistake.^* 

§  5091.     Exemplary  damages 
See,  also,  ante,  §  5089. 
§  5091(1).     Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  was  in  possession  of  the  land  described  in  the 
declaration  and  had  the  same  fenced,  and  that  the  defendant  will- 
fully and  forcibly  broke  the  fence  and  entered  upon  the  said  land, 
you  may  allow  as  damages  any  sum,  not  exceeding  the  amount 
sued  for,  even  though  the  sum  allowed  may  exceed  the  amount  of 
damages  actually  proven,  provided  the  entry  was  not  for  the  pur- 
pose of  building  a  railroad  or  its  fixtures,  if  defendant  has  proper 
authority  to  build  and  operate  such  railroad.^** 

You  are  instructed  that,  if  you  believe,  from  the  evidence,  that 
a  trespass  in  this  case  was  committed  by  tlie  defendant,  or  his 
servants  by  his  direction,  in  a  wanton,  insulting,  willful  and  reck- 
less manner,  you  are  authorized  to  find  exemplary  or  punitive  dam- 
ages, that  is,  such  damages  as  will  compensate  the  plaintiff  for  any 

8T  MfT'.f'th   V.   Trnbuo.   CO  Mo.    C,[2.  "f>  P.rnwn    v.    P.osworth,    17   N.    W. 

asl'.iouii    V.    I'.oswortli,    17    x\.    W.       2 II.  ns  Wis.  .•'.7!). 
211,  OS  Wi.s.  lil\).  '"  Illinois  &  St.  L.  R.  &  Coal  Co.  v. 

Cubb,  U8  111.  53. 


5321  TRESPASS  §  5093(2) 

wrong  to  her,  and  to  punish  the  defendant,  and  to  furnish  an  ex- 
ample to  deter  others  from  like  practices.'*^ 

§  5091(2).     Missouri 

The  jury  are  instructed  that,  if  they  find  from  the  evidence  that 
defendants  believed,  in  good  faith,  that  plaintiffs'  fences  and  gates, 
taken  down  and  removed  by  them,  were  standing  in  a  public  high- 
way, and  if  the  jury  further  find  that  defendants  removed  said 
fences  and  gates,  in  the  exercise  of  what  they  believed  to  be  a  legal 
right  to  remove  obstructions  from  the  public  highway,  such  act 
of  defendants  was  not  a  malicious  trespass,  and  the  jury  should 
not  allow  any  sum  by  way  of  exemplary  damages.'*^ 

§  5092.     Same — Evidence  of  malice  of  defendant 

You  are  instructed  that,  once  the  defendant  has  entered  updn 
the  premises  of  plaintiff  and  severed  the  trees  from  the  stumps, 
the  trespass  would  be  complete,  and  any  act  of  the  defendant  there- 
after, in  removing  such  timber  or  a  part  thereof  from  the  premises 
in  order  to  save  the  same,  or  to  save  itself  as  much  as  possible  of 
the  loss,  if  you  find  that  such  was  the  reason  for  such  removal,  would 
not  be  evidence  of  malice  or  willfulness  on  the  part  of  the  defendant 
in  oriijinally  trespassing  upon  the  land  of  the  plaintiff  and  cutting  the 
timber.*^ 

§  5093.     Treble  damages — Willfulness  of  acts  of  defendant 
§  5093(1).     Delaware 

You  are  instructed  that,  while  the  statute  under  which  this  ac- 
tion is  brought  contemplates  something  more  than  a  civil  injury 
for  which  there  is  a  civil  remedy,  and  while  the  willfulness  of  the 
trespass  is  patently  the  element  at  which  the  law  is  offended  and 
for  which  the  statute  affixes  the  consequences  of  a  criminal  of- 
fense, an  action  thereunder  is  none  the  less  an  action  of  trespass, 
with  all  the  technical  characteristics  of  such  an  action  brought  oth- 
erwise than  under  this  statute.^* 

§  5093(2).    Michigan 

I  charge  you  there  must  be  some  evidence  in  the  case  of  will- 
fulness, wantonness,  or  evil  design  on  the  part  of  any  defendant 
held  liable  under  the  statute  for  treble  damages ;  that  is,  in  order 
to  hold  that  such  trespass  Avas  not  casual  and  involuntary,  there 
must  be  some  evidence  in  the  case  of  willfulness,  wantonness  or 
evil  design  upon  the  part  of  any  defendant  so  held.  In  order  to 
so  hold  defendants  M,  for  treble  damages  there  must  be  evidence 

41  Cutler  V.  Smith,  57  111.  252.  44  David    v.    State,    89    A.    214,    4 

42  McBeth  V.  Trabue,  69  Mo.   642.       Boyce,  464. 

43  Rogers  V.   Kangley   Timber   Co., 
132  P.  731,  74  Wash.  48. 
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of  willfulness,  wantonness,  or  evil  design  upon  the  part  of  such 
defendants ;  and  also  in  order  to  so  hold  defendant  F.  there  must 
be  evidence  of  willfulness,  wantonness,  or  evil  design  upon  the  part 
of  defendant  F.  Negligence  alone  is  not  sufficient  to  create  lia- 
bility of  this  kind.  Even  if  the  defendants  were  negligent,  that 
alone  would  not  be  sufficient  to  make  them  liable  for  treble  dam- 
ages;   there  must  be  active  misconduct.*^ 

You  are   instructed   that  it   appears  from   the   evidence   in   lihis 

case  that  the  trespass  upon  section  was  committed  while 

defendants  M.  were  logging  the  northwest  quarter  of  section 

in  question,  and  that  they  had  let  a  contract  to  defendant  F.  to 
do  this  logging.  The  defendant  F.  went  there  and  started  to  -do 
the  logging  in  question,  and  it  appears  that  while  doing  that  log- 
ging on  the  portion  of  section that  he  was  to  do  the  logging 

upon  he  went  over  the  line  and  trespassed  upon  the  land  which 

belongs  to  the  plaintiffs  in  section  .     In  this  connection  I 

charge  you  that  in  trespassing  upon  the  lands  of  plaintiffs  in  sec- 
tion   ,  if  defendant  F.  honestly  believed  he  was  on  the  lands 

of  defendants  M.,  then  he  cannot  be  held  liable  for  treble  damages 
for  such  trespass,  nor  can  the  defendants  M.  be  held  liable  for 
treble  damages  if  they  honestly  believed  that  defendant  F.  was 
cutting  upon  their  lands.  All  of  the  defendants  deny  that  they 
willfully  or  intentionally  committed  any  trespass.  It  will  be  for 
you,  under  all  the  circumstances  as  disclosed  by  the  testimony  in 
this  case,  to  arrive  at  your  verdict  and  conclusion  as  to  whether  or  not 
the  defendants  M.  or  the  defendant  F.  or  either  of  them  in  committing 
this  trespass,  did  so  in  a  casual  and  involuntary  manner.  You  will 
take  into  consideration  all  of  the  testimony  introduced  upon  that  sub- 
ject, gentlemen,  and  consider  that  testimony  fairly  and  dispassionately, 
decide  for  yourselves  whether  or  not  the  defendants  M.  have  by  a  fair 
preponderance  of  the  evidence  shown  that  the  trespass  which  was  com- 
mitted was  casual  and  involuntary  on  their  parts,  and  also,  with  regard 
to  F.,  you  will  consider  all  of  the  testimony  and  arrive  at  your  conclu- 
sion as  to  whether  or  not  the  trespass  which  was  committed  was 
casual  and  involuntary  on  the  part  of  F.**^ 

§  5094.     Interest  as  element  of  damage 

You  arc  instructed  that,  if  the  issues  joined  upon  both  of  the 
dcfenrlant's  pleas,  which  issues  are  submitted  to  the  jury,  are  found 
by  them  in  favor  of  the  plaintiffs,  then  they  may  assess  such  damages  in 
favor  of  the  jiiaintiffs  as  they  believe  from  the  evidence  would  make  the 
plaintiffs  whole,  and  may  enhance  the  damages  by  any  sum  not  greater 
than  the  interest  on  the  amount  from  ,  when  this  action  was 

4  6  Porinor  v.  McKuf,  IGO  N.  W.  4TU,  ■"'  Connor  v.  McRae,  IGO  N.  W.  479, 

VXi  Mi(;h.  <>S2.  lU^j  MU-h.  (;S2. 
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hrought,  to  the  time  of  this  trial,  as  part  of  the  plaintiffs'  damages,  if 
the  jury  see  fit  to  include  such  interest  as  damages,  and  may  consider 
the  time  during  which  the  plaintiffs  and  their  testator  were  kept 
out  of  their  money  between  those  dates,  if  they  shall  find  from  the 
evidence  that  such  allowance  would  be  reasonable  and  just.*' 

§  5095.     Form  of  verdict 

You  are  instructed  that,  if  3"ou  should  believe  from  the  evidence 
that  the  defendant  committed  the  trespass  as  alleged,  your  verdict 
should  be  guilty ;  otherwise,  it  should  be  not  guilty.** 

B.     Criminal  Responsibility  for  Trespass 

§  5096.     Malicious  trespass 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
beyond  a  reasonable  doubt  that  defendant  wrongfully  took  from 
the  horse  of  the  prosecuting  witness  the  saddle  mentioned  in  the 
evidence  and  cut  it  up,  saying  that  he  was  going  to  use  the  saddle 
for  shoe  leather,  you  will  be  justified  in  finding  defendant  guilty.** 

§  5097.     Trespass  after  warning 

The  jury  are  instructed  that,  if  you  find  that  the  right  to  cut 
and  fell  the  trees  upon  the  land  described  was  only  granted  to  de- 
fendant by  the  owner,  or  her  husband  for  her,  for  the  term  of 

years,  embracing  the  years and ;  and  if  you  find  that 

during  the  year ,  after  the  right  of  this  defendant  under  the 

contract  made  to  cut  and  fell  timber  had  expired,  the  defendant 
entered  upon  the  land  and  continued  to  cut  and  fell  trees,  and  that 

he  was  approached  by and  warned  to  desist  from  cutting 

and  felling  them,  and  that  he  used  the  language  as   claimed  to 

,  and  that,  as  claimed,  the  defendant  had  and  kept  with  him 

upon  the  land  his  gun  or  rifle,  the  court  charges  you  that,  if  you 
find  these  facts  and  circumstances  to  be  true,  they  would  be  suf- 
ficient to  authorize  you  to  find  that  the  cutting  and  felling  of  the 
trees  in  question  was  a  willful  trespass  upon  the  part  of  this  de- 
fendant, and  that  in  that  event  it  would  be  your  duty  to  return  a 
verdict  of  guilty  against  him.^^ 

§  5098.     Forcible  trespass 

The  jury  are  instructed  that,  if  they  believe  the  evidence,  the 
prosecutrix  owned  the  land  covered  by  her  deed;    and  if  prosecu- 

47  District  of  Columbia  v.  Eobin-  4  9  Hanuel  v.  State,  30  N.  E.  lllS,  4 
son,  180  U.   S.  92,  21  S.  Ct.  283,  45       Ind.  App.  485. 

L.  Ed.  440.  5  0  Cox  v.  State,  31  S.  E.  650,  105 

48  State,  on  Complaint  of  Melson,  v.       Ga.  610. 
Willoughby  (Del.)  102  A.  083,  7  Bojce, 

S3. 
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trix  went  to  the  place  of  the  alleged  trespass,  in  or  


yards  of  defendants,  and  ordered  them  to  desist,  and  leave  the 
premises,  and  the  defendants,  in  her  presence,  and  against  her  pro- 
test, and  on  land  covered  by  her  deed,  continued  to  cut  timber,  the 
law  would  carry  the  force  and  effect  of  her  possession  to  the  outer 
boundaries  of  her  deed ;  and  if  the  language  and  conduct  of  the 
defendants  were  then  and  there  such  as  were  calculated  to  provoke 
the  prosecutrix  to  a  breach  of  the  peace,  and  their  numbers  such 
as  to  overawe  resistance,  or  render  it  useless,  defendants  would  be 
guilty ;  and  this  would  be  true  though  the  prosecutrix  never 
crossed  her  fence,  but  remained  all  the  time  within  her  inclosure.^^ 

The  jury  are  instructed  that,  although  you  believe  from  the  evi- 
dence that  defendant  went  into  the  house  of  prosecutrix  and  told 
her  he  would  like  to  kiss  her,  and  started  towards  her,  yet  if  you 
further  believe  from  the  evidence  that  the  prosecutrix  did  not  for- 
bid the  defendant  coming  into  the  house,  and  that  he  went  out 
when  she  told  him  to  do  so,  or  if  you  have  a  reasonable  doubt  as 
to  whether  these  are  the  facts,  you  must  find  defendant  not  guilty.^' 

The  jury  are  instructed  that,  if  they  believe  the  defendant  entered 
into  possession,  as  testified  to  by  the  prosecutor,  under  a  contract 
of  sale  of  the  prosecutor's  interest,  and  that  afterwards  the  prose- 
cutor purchased  the  fee  in  the  lands,  and  entered  in  the  nighttime, 
and,  when  the  defendant  came  to  work  the  following  day,  he  was 
forbidden  to  enter,  then  his  entry  under  these  circumstances  would 
not  be  forcible  trespass,  because  such  entry  of  the  prosecutor  would 
not  support  an  action  for  forcible  trespass,  the  defendant  being  in 
possession  of  the  land.^^ 

§  5099.     Same — Belief  of  defendant  in  right  to  enter  on  land 

The  jury  are  instructed  that,  although  you  may  believe  from  the 
evidence  that  defendant  believed  he  had  a  right  to  enter  upon  the 
land  in  question,  this  would  not  constitute  a  defense  to  this  prose- 
cution, unless  defendant  had  reasonable  ground  for  such  belief.'** 

Bi  state  V.  Elks,  34  S.  E.  109,  125  es  gtnto  v.  Childs,  2G  S.  E.  3G,  110 

N.  C.  fiO.'i.  N.  C.  S.is. 

1*2  Slate  V.  TTawkins,  31  S.  E.  537,  04  state  v.   Durham,   28   S.   E.    22, 

125  N.  C.  GOO,  74  Am.  St.  Rep.  G69.  121  N.  C.  546. 
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CHAPTER  CCLXXII 
TRESPASS  TO  TRY  TITLE 

§  5100.     Sufficiency  of  title  to  support  action. 

5101.  Prior  possession  of  plaintiff. 

5102.  Defense  that  contract  for  purchase  under  which  plaintiff  claimed 

was  abandoned  or  canceled. 

5103.  Claim  by  defendant  under  mortgage  given  by  plaintiff. 

5104.  Effect  of  purchase  of  tax  title  as  abandonment  of  previous  rights. 

5105.  Presumption  of  deed  or  sale. 

§  5100.     Sufficiency  of  title  to  support  action 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  $ note  was  never  paid,  and  that  shortly  after  B. 

conveyed  to  J.  the  latter  abandoned  the  land  without  paying  any- 
thing on  his  purchase,  and  that  never  after  did  B.  or  his  heirs  assert 
or  exercise  any  claim  or  control  over  the  land  and  that  they  abandoned 

the  same  altogether,  and  that  within years  after  the  note  became 

due  and  after  such  abandonment  the  plaintiffs  rescinded  the  sale 
to  B.,  leased  out  the  land,  rendered  it  for  taxes  and  openly  claimed 
and  took  possession  of  the  land  so  as  to  reasonably  indicate  that 
they  were  claiming  in  repudiation  of  the  sale  to  B.,  you  will  re- 
gard the  sale  to  B.  by as  canceled  and  find  for  plaintiffs  as 

to  the  land.^ 

§  5101.     Prior  possession  of  plaintiff 

The  jury  are  instructed  that  you  should  find  for  the  plaintiff,  if 
at  the  time  defendant  entered  upon  and  took  possession  of  the  land 
sued  for,  plaintiff  M.  was  in  actual  possession  of  the  same  as  agent 
and  tenant  for  the  plaintiff  E. ;  but  you  will  find  for  the  defendant, 
if  such  possession  had  been  abandoned  prior  to  that  time,  and  the 
land  was  then  vacant  and  unoccupied.^ 

§  5102,     Defense  that  contract  for  purchase  under  which  plaintiff 
claimed  was  abandoned  or  canceled 

The  defendant  claims  that,  under  the  circumstances  of  the  case, 
a  cancellation  of  the  contract  or  purchase  may  be  presumed.  Upon 
this  point  you  are  instructed  that,  if  you  believe  that  such  cancel- 
lation of  the  contract  is  consistent  with  the  other  facts  and  cir- 
cumstances in  evidence,  you  will  be  authorized  to  presume  a  can- 
cellation, and  you  are  not  necessarily  restricted  to  what  may  fairly 
be  supposed  to  have  occurred,  but  rather  to  what  may  have  oc- 
curred, and  what  seems  requisite  to  quiet  the  title  of  those  in  pos- 

1  Staley  v.  Stone,  92  S.  W.  1017,  41  2  Gray  v.  Thompson,  23  S.  W.  926, 

Tex.  Civ.  App.  299.  5  Tex.  Civ.  App.  32. 


§    5102  INSTRUCTIONS   TO  JURIES  5320 

session  of  the  land.  The  presumption  of  cancellation,  if  such  you 
presume,  is  not  conclusive,  but  is  prima  facie,  and  subject  to  be 
rebutted  by  other  facts  and  circumstances  in  evidence.  If  there  was 
a  cancellation  of  the  trade,  it  was  not  necessary  that  the  same 
should  have  been  reduced  to  writing,  as  the  same,  if  there  was 

such,  could  have  been  made  by  verbal  agreement  between  — ■ 

and .* 

You  will  consider  the  question  whether  the  trade  for  the  land 
was  canceled,  and  his  right  thereunder  surrendered  by  S.,  and  in 
passing  upon  this  question  you  will  take  into  consideration  the  ac- 
tions of  S.,  his  declarations,  if  any  you  believe  he  made,  the  time 
when  he  left  the  land,  the  lapse  of  time  that  has  passed  since  that 
time,  his  ability  or  inability  to  pay,  as  the  same  is  revealed  by 
the  evidence,  the  assertion  or  nonassertion  of  right  by  him,  or 
those  claiming  under  him,  the  assertion  of  right,  if  any,  by  others 
claiming  under  P.,  the  action  of  P.'s  administrator  in  inventorying 
the  land  as  a  part  of  his  estate,  and  the  sale  of  it  by  the  adminis- 
trator, and  all  the  facts  and  circumstances  which  will  throw  light 
upon  the  question ;  and  if  you  believe  from  all  the  facts  and  cir- 
cumstances that  the  trade  was  canceled,  or  that  S.  abandoned  the 
property,  you  will  find  for  the  def endant> 

§  5103.     Claim  by  defendant  under  mortgage  given  by  plaintiff 

The  jury  are  instructed,  if  you  believe  from  the  evidence  that 
the  deed  executed  by  plaintiffs  to  L.  for  the  property  in  contro- 
versy, dated  on  the day  of ,  and  delivered  to  said  L. 

at  that  time,  was  intended  as  a  mortgage  or  security  for  a  debt, 
and  said  L.  paid  nothing  therefor,  then,  if  you  further  believe  that 
the  defendant  R.  had  notice  that  such  deed  was  a  mortgage  or  se- 
curity for  a  debt,  and  was  not  an  absolute  conveyance  of  the  said 
property,  or  if  you  believe  from  the  evidence  that  the  defendant  R. 
did  not  pay  a  valuable  consideration  for  the  property,  and  that 

the  deed  executed  by  L.  to  the  defendant  R.,  dated  on  the 

day  of ,  for  said  property,  was  without  consideration,  or  if 

vou  believe  from  the  evidence  that  the  consideration  for  the  deed 
from  L.  to  R.  was  the  settlement  of  a  pre-existing  debt  due  and 
owing  by  L.  to  R.  at  the  time  said  deed  to  her  was  executed  by 
L.,  then  you  will  find  for  plaintiff;  otherwise,  you  will  find  for 
defendant.""' 

3  Evans  v.  Aslie,  108  S.  W.  398,  50  5  Grny  v.  Mooro,  S4  S.  W.  I'lKJ,  37 

Tex.  Civ.  App.  .'>4.  Tex,  Civ.  App.  1U7. 

1  Kvans  v.  Asli<-,  108  S.  W.  308,  50 
Tex.  Civ.  App.  54. 
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§  5104.  Effect  of  purchase  of  tax  title  as  abandonment  of  previous 
rights 
You  are  instructed  that,  although  you  may  beheve,  from  the 
evidence,  that purchased  a  tax  title  to  the  land  in  contro- 
versy, yet  I  charge  you  that  the  mere  purchase  of  said  tax  title 
would  not  have  the  effect  of  impairing  or  showing  an  abandonment 
of  any  previous  right  said may  have  had.® 

§  5105.     Presumption  of  deed  or  sale 

The  jury  are  instructed  that,  should  the  jury  determine  that  C. 

became  the  owner  of  said  land,  and  that  the  said is  the  child 

and  issue  of  said  C.  and  his  wife, ,  then  the  jury  will  inquire 

whether  they  will  indulge  the  presumption  of  a  sale,  deed,  or  re- 
lease by  C.  of  said  land,  as  now  to  be  explained.  The  law  on  this 
point  is  that  a  deed  or  sale  may  be  shown  by  circumstances,  like 
ariy  other  fact,  the  presumption  being  a  question  for  the  decision 
of  the  jury;    and  in  this  connection  the  jury  are  advised  that  up 

to ,  a  verbal  sale  of  land,  accompanied  with  possession,  was 

as  valid  as  a  written  one.  If,  then,  the  jury  believe,  upon  a  fair 
consideration  of  all  the  circumstances  in  the  case  (those  which  the 
jury  may  believe  to  repel  as  well  as  those  which  the  jury  may  be- 
lieve to  favor  such  presumption),  that  the  circumstances  are  con- 
sistent with  the  inference  or  presumption  that  such  sale,  release, 
or  deed  was  made  as  claimed  by  defendants  and  interveners,  and 
that,  in  view  of  all  the  circumstances,  it  is  more  reasonably  proba- 
ble that  such  sale,  release,  or  deed  was  made,  than  that  it  was  not, 
then  the  jury  are  at  liberty  to  presume  and  find  that  it  was;  and 
if  the  jury,  deciding  the  issues  in  favor  of  the  weight  of  the  evi- 
dence on  the  point  to  be  determined  by  them,  do  so  presume  and 
find,  let  the  verdict  be  for  the  defendants  and  interveners,  without 
regard  to  the  other  issues  submitted.  But,  if  the  jury  do  not  so 
presume,  let  the  verdict  be  determined  under  the  instructions  upon 
the  other  issues  submitted.' 

6  Hendricks  v.  Huffiueyer,  3S  S.  W.  7  Herndon  v.  Burnett,  50  S.  W.  5S1, 

523,  15  Tex.  Civ.  App.  93.  21  Tex.  Civ.  App.  25. 
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CHAPTER  CCLXXIII 
TROVER  AND  CONVERSION 

§  5106.     Nature  of  action. 

5107.  Eleftients  of  cause  of  action. 

5107(1).  Delaware. 
5107(2).  Maine. 
5107(3).  Oregon. 
5107(4).  Texas. 

5108.  Wrongful  transfer  of  corporate  stock. 

5109.  Liability  of  landlord  to  tenant. 

5110.  Proximate  cause — Liability  of  compress  company  for  destruction  of 

lien  of  plaintiff  on  cotton. 

5111.  Damages. 

5111(1).  Alabama. 
5111(2).  Illinois. 

5112.  Same — Right  of  wrongdoer  to  benefit  of  value  added  to  property  by 

his  acts, 

5113.  Exemplary  damages. 

§  5106.     Nature  of  action 

The  court  instructs  the  jury  that  trover,  in  substance,  is  a  rem- 
edy to  recover  the  value  of  personal  chattels  wrongfully  converted 
by  another  to  his  own  use.  It  is  admitted  in  this  case  that  the 
plaintifif  was  the  tenant  of  the  defendant  of  a  certain  farm  in  this 
state  for  one  year  from  ,  and  plaintiff  claims  that,  in  addi- 
tion to  the  farm  rented  to  him  under  a  verbal  agreement,  the 
defendant  left  on  the  farm  certain  live  stock,  consisting-  in  part  of 

cows, ewes  and rams,  that  the  number  of  ewes 

was  increased  by  the  addition  of  ewes  during  the  tenancy, 

that  the  plaintiff  was  to  receive  the  milk  from  the  cows,  and  the 
defendant  was  to  receive  the  increase  from  the  cows,  that  plaintiff 
was  to  receive  one-half  of  the  lambs  that  were  dropped  by  the 
ewes.  On  the  part  of  defendant  the  above  recited  facts  are  admit- 
ted with  the  exception  that  defendant  contends,  that  the  plaintiff 
was  to  receive  one-half  of  the  lambs,  if  the  lambs  were  dropped 
during  the  tenancy,  but  if  the  lamlis  were  not  dropped  until  after 
the  tenancy  expired,  then  only  one-quarter  of  the  lambs.  Fur- 
ther, defendant  claims  that  he  was  to  be  at  liberty  to  remove  the 
above  stock  from  the  farm  if  disagreements  arose  between  him  and 
the  plaintiff,  or  if  he  failed  to  properly  care  for  the  stock;  and 
still  further  the  defendant  claims  that  he  was  notified  by  the  plain- 
tiff to  remove  his  stock  from  the  farm.  The  plaintiff"  denies  that 
he  so  notified  the  defendant,  cither  in  ])erson  or  by  another,  and 
plaintiff  claims  that  he  j^ropcrly  cared  for  the  stock  while  in  his 
possession.^ 

1  Balicr   V.   Spniaiicc,  91  A.  20:;,  5  Boycc,  140. 
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§  5107.     Elements  of  cause  of  action 
§  5107(1).     Delaware 

You  are  instructed  that,  to  entitle  the  plaintiff  to  recover  in  an 
action  of  trover  he  must  prove  (1)  property  in  himself  and  a  right 
of  possession  at  the  time  of  the  conversion,  and  (2)  a  conversion 
of  the  property  by  the  defendant  to  his  own  use.  The  matter  of 
the  taking-  and  conversion  of  the  property  in  this  case  is  admitted 
by  the  defendant,  so  that  the  one  question  left  for  your  determina- 
tion is  whether  the  defendant  at  the  time  of  taking  the  property 
had  the  right  of  possession  under  the  agreement  of  lease  with  the 
plaintiff,  or  was  requested  to  remove  the  stock  from  the  premises.** 

§  5107(2).    Maine 

The  jury  are  instructed  that,  if  you  are  satisfied  from  the  evidence 

that  the  defendant  was  aware  of  the  wrong  of ,  and  undertook  to 

aid  him  to  secrete  the and  keep  them  from  the  true  owner,  or 

if  you  are  satisfied  that  the  defendant  was  indemnified  before  this  suit 

was  commenced  for  withholding  the from  the  true  owner  and 

preventing  her  from  enjoying  her  property,  or  that  he  confederated 

with  for  that  purpose,  and  that  he  did  withhold  the  

from  the  true  owner,  then  you  should  find  the  fact  of  conversion  by 
the  defendant.* 

§  5107(3).    Oregon 

You  are  instructed  that  conversion  consists  in  the  exercise  of 
dominion  and  control  over  property  inconsistent  with,  and  in  der 
nial  of,  the  rights  of  the  true  owner,  or  the  party  hiaving  the  right 
of  possession.  It  is  the  exercise  of  such  a  claim  or  right  or  domin- 
ion over  the  property  as  assumes  that  the  claimant  is  entitled  to  the  pos- 
session, or  to  deprive  another  party  of  it.  The  very  assuming  to  one's 
self  the  property  and  right  of  disposing  of  another  man's  goods  is  a 
conversion.  The  intent  with  which  the  wrongful  act  is  done  on 
the  part  of  the  defendant  is  not  an  essential  element  of  the  con- 
version. It  is  enough  that  the  true  owner  has  been  deprived  of 
his  property  by  the  unauthorized  act  of  some  person  who  assumes 
dominion  or  control  over  it.  Any  abuse  of  possession  lawfully 
acquired,  or  any  breach  of  the  trust,  under  which  the  collateral  se- 
curity is  placed,  is  a  conversion.  And  it  is  a  rule  of  law  that  the 
conversion  of  a  part  amounts  to  a  conversion  of  the  whole  of  a 
chattel  when  the  circumstances  show  a  purpose  to  control  or  dis- 
pose of  the  whole  of  it,  or  whenever  the  remaining  part  is  thereby 
impaired  in  value  or  utility.^ 

2  Baker  v.  Spruance,  91  A.  203,  5  s  Madden  v.  Condon  Nat.  Bank,  1:19 

Boyce,  140.  P.  SO,  76  Or.  363. 

*  Scott  V.  Perkins.  28  Me.  22,  48  Am. 
Dec.  470. 
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§    5107(4)  INSTRUCTIONS  TO  JURIES  5330 

§  5107(4).    Texas 

The  court  instructs  the  jury  that  "conversion"  is  defined  by  law 
to  be  any  distinct  act  or  dominion,  wrongfully  exerted  over  anoth- 
er's property,  in  denial  of  his  right  or  inconsistent  with  it.* 

§  5108.     Wrongful  transfer  of  corporate  stock 

You  are  instructed  that  in  this  case  the  evidence  is  undisputed 
that,  before  it  canceled  the  certificate  in  controversy,  defendant  was 

notified  by  plaintiff  that  the  stock  belonged  to  ,  and  was 

forbidden  to  permit  a  transfer  of  it.  Upon  receipt  of  this  notice 
defendant  could  lawfully  have  refused  to  transfer  the  stock,  and 
could  have  commenced  an  action  without  expense  to  itself  against 
the  persons  claiming  to  own  the  stock,  to  compel  them  to  litigate 
their  claims  to  it,  and  when  the  court  had  decided  who  the  owner 
was  defendant  could  have  recognized  such  person  as  the  owner 
without  incurring  any  liability  to  any  of  the  other  claimants.  It 
was  not  obliged  to  pursue  this  course,  however ;  it  had  the  right 
to  decide  without  the  aid  of  the  court  who  it  would  recognize  as  the 
owner  of  the  stock;  but  it  took  the  risk  of  having  to  pay  the  true 
owner  the  value  of  the  stock  if  it  turned  out  that  the  person  it  had 
recognized  as  the  owner  was  not  the  true  owner.^ 

§  5109.     Liability  of  landlord  to  tenant 

The  court  instructs  the  jury  that,  if  you  are  satisfied  from  the 
evidence  that  defendant  reserved  to  himself  the  right  to  take  back 
or  remove  the  stock  if  disagreements  arose  between  him  and  the 
plaintiff  in  the  course  of  the  tenancy,  or  if,  as  defendant  claims,  the 
plarntift'  failed  to  properly  care  for  the  stock  and  if  that  fact  has 
been  established  by  the  evidence,  or  if  the  witnesses  have  convinced 
you  that  plaintiff'  notified  defendant  to  remove  his  stock  from  the 
premises,  then  defendant  would  be  entitled  to  a  verdict.  If,  on  the 
other  hand,  the  evidence  produced  on  the  part  of  the  plaintiff  sat- 
isfies your  minds  that  he  was  in  the  rightful  control  and  posses- 
sion of  the  stock  under  the  agreement  of  lease,  and  thereby  entitled 
to  possess  and  enjoy  them  during  the  continuance  of  the  tenancy; 
and  that  plaintiff  did  not  consent  to  or  direct  their  removal,  then 
plaintiff  should  be  given  a  verdict,  and  the  measure  of  damages  is 
the  value  of  the  property  at  the  time  of  the  taking  and  conversion, 

not  exceeding  the  sum  of  •$ ,  the  amount  claimed  by  him. 

'^'he  real  matter  for  your  consideration  is  the  scope  and  meaning  of 
the  verbal  agreement  between  the  i)artics,  and  this  you  must  de- 
termine from  the  preponderance  of  the  evidence  in  the  case.** 

♦  I'.;il(l\\in  V.  O.  M.  Davidson  &  Co.  "  Riiker    v.    Spruuiice    (Del.)    01   A. 

(Civ.  Appj  14:5  S.  W.  710.  1203,  5  Boyce,  110. 

■•  ('<u>]H'T    V.    SiHiiiii    Valley    Water 
Co.,  110  r.  298,  10  Cal.  App.  17. 
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§  5110,  Proximate  cause — Liability  of  compress  company  for  de- 
struction of  lien  of  plaintiff  on  cotton 
You  are  instructed  that,  unless  there  was  some  act  or  conduct 
on  the  part  of  the  defendant's  agent  previous  in  point  of  time  to 
the  destruction  of  the  compress  with  the  eight  bales  of  cotton,  that 
is,  if  the  compress  was  destroyed  by  an  act  of  God,  from  fire  due 
to  an  act  of  God,  then  in  that  event,  that  is,  unless  there  was  some 
act  or  conduct  on  the  part  of  the  defendant  which  resulted  in  the 
destruction  or  impairment  of  the  lien,  some  act  or  conduct  on  the 
part  of  the  defendant  which  disabled  the  plaintiff  to  enforce  his 
lien  as  against  the  cotton  in  question,  which  act  or  conduct  tooic 
place  previous  to  the  destruction  of  the  compress,  if  the. compress 
was  destroyed  by  fire  caused  from  a  stroke  of  lightning,  then  in  that 
event  the  plaintiff  would  not  be  entitled  to  recover  as  against  the 
defendant  in  this  case.' 

§  5111.     Damages 
§  5111(1).    Alabama 

I  charge  you  that  in  assessing  the  value  of  the  cotton,  if  you 
find  for  the  plaintiff,  you  will  be  authorized  to  assess  the  property 
at  the  highest  market  value  proven  any  time  since  the  time  of  the 
conversion  under  the  count  in  trover.* 

§  5111(2).     Illinois 

The  jury  are  instructed  that,  although  the  jury  believe,  from  the 
evidence,  that  the  plaintiff  demanded  the  goods  in  question  of  de- 
fendant, and  that  defendant  had  possession  of  the  same  at  the 
time,  and  that  the  plaintiff  was,  in  fact,  the  owner  of  said  goods, 
and  defendant  refused  to  deliver  the  same  to  plaintiff;  but  plain- 
tiff, before  the  commencement  of  this  suit,  repossessed  himself  of 
said  goods,  and  after  he  was  so  repossessed,  the  same  went  into 

the   possession   of  the   sheriff   of  county,   and   were   held 

by  such  sheriff  until  after  the  commencement  of  this  suit,  by  virtue 
of  any  of  the  executions  against  the  plaintiff,  given  in  evidence  or 
otherwise,  then  in  such  case  the  fact  that  plaintiff  repossessed  him- 
self of  such  goods  should  be  considered  in  mitigation  of  damages, 
and  the  plaintiff  would  be  entitled  to  recover  only  such  damages 
as  he  is  shown  to  have  sustained  by  reason  of  the  detention  by  de- 
fendant of  said  goods,  from  the  time  defendant  so  refused  to  deliver 
them,  until  the  plaintiff  became  so  repossessed  of  said  goods." 

7  Borland  v.  Atlantic  Compress  Co.,  s  Posey  v.  Gamble,  41  So.  416.  14S 

75  So.  351,  200  Ala.  39.  Ala.  660 

»  Perkins  v.  Freeman,  26  111.  477. 
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§  5112.     Same — Right  of  wrongdoer  to  benefit  of  value  added  to 

property  by  his  acts 
See,  also,  ante,  §  3864. 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  wheat  in  question  was  the  property  of  the  plaintiff,  and 
that  the  defendant  willfully  cut  and  carried  away  the  same,  then 
the  defendant  is  not  entitled  to  receive  or  deduct  from  the  value 
of  the  wheat  so  taken  the  expense  of  harvesting  the  same,  but  the 
plaintiff'  is  entitled  to  recover  the  full  value  thereof,  the  same  as 
if  he  had  harvested  the  wheat  himself.^" 

§  5113.     Exemplary  damages 

The  jury  are  instructed  that,  if  you  can  say  from  the  evidence 
in  the  case  that  the  defendants  dishonestly  overrode  the  rights  of 
the  plaintiff  for  their  own  purposes,  knew  that  these  boxes  of 
flowers  were  his,  and  not  theirs,  and,  disregarding  his  right  to 
have  them  go  on  to  his  customers,  they  took  them  and  sent  them 
to  their  own  customers,  you  can  look  at  all  that,  and  say  whether 
you  think  they  ought  not  to  pay  a  further  sum  in  damages,  to 
stamp  upon  their  conduct  what  you  think  of  such  things,  to  let 
the  defendants  know  how  a  jury  of  honorable  men  view  such 
things.  Give  such  further  sum  as  you  think  would  be  just  about 
right  to  teach  them  and  other  folks  how  a  jury  look  at  such  things; 
to  teach  them  and  every  body  else  better.  You  will  notice  that 
you  are  not  to  go  to  that  extent — not  to  allow  anything  for  that — 
unless  you  see  that  the  defendants  are  guilty  of  wantonly  over- 
riding the  plaintiff's  rights.  Do  not  give  anything  unless  you  see 
that  they  were  willfully  wrong;  that  they  knew  better  than  to 
send  the  plaintift''s  goods  to  their  customers.  You  will  not  allow 
anything  unless  you  see  that.  But  if  you  do  see  that  the  defend- 
ants themselves  understood  this,  and  knew  that  these  were  not 
their  flowers,  and  that  they  had  no  right,  under  any  circumstances, 
to  send  them  to  their  customers,  if  you  can  see  that  they  were  dis- 
honest about  it,  and  were  not  fair  about  it,  and  did  not  give  the 
customers  of  plaintiff  a  fair  chance,  and  did  not  recognize  his  right, 
then  give  just  as  much  as  you  think  is  right  and  proper  to  stamp 
on  tliat  conduct  your  condemnation.  You  will  not  allow  anything 
unless  you  can  sec  something  that  deserves  it.'^ 

10  Bull  V.  Gi-iswold,  IS)  111.  631.  n  Downiiij;   v.    Outorhrid^e    (C.    C. 

A.,  M.  Y.)  79  Fed.  931,  25  O.  C.  A.  244. 
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CHAPTER  CCLXXIV 

TRUSTS 

§  5114.     Evidence  required  to  establish. 

5115.     Liability  of  trustee  of  pledgee  for  conversion  of  collateral. 
5110.     Accounting  by  trustee — Credits.    , 

§  5114.     Evidence  required  to  establish 

The  jury  is  instructed  that,  before  the  plaintiff  can  recover  here- 
in, she  must  establish  clearly  and  by  a  preponderance  of  the  evi- 
dence the  alleged  secret  parol  trust  which  she  now  seeks  to  ingraft 

upon  the  deed  made  by  her  to  her  father  ,  and  the  burden  of 

proof  is  upon  her  to  show  by  a  preponderance  of  the  evidence, 
and  to  establish  clearly  to  the  satisfaction  of  the  jury,  that  the 
deed  above  referred  to  was  given  for  some  purpose  other  than  the 
purpose  expressed  upon  its  face  and  by  its  language ;  and  unless 
the  jury  finds  from  a  preponderance  of  the  evidence  that  the  proof 

offered  meets  these  legal  requirements  question  No. should 

be  answered  in  the  negative.^ 

§  5115.     Liability  of  trustee  of  pledgee  for  conversion  of  collateral 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  defendant  issued  and  delivered  to  plaintiff's  intestate  the 
receipt  for  the  collateral  notes  described  in  the  petition  and  men- 
tioned in  evidence,  and  that  defendant  agreed  thereby  to  hold  said 
collateral  as  security  for  the  payment  of  the  indebtedness  due  from 

the  Bank   to   plaintiff's   intestate,   and  if  the  jury   further 

find  that  defendant  allowed  said Bank  to  withdraw  said  col- 
lateral, or  any  part  of  it,  and  to  receive  and  collect  the  same,  with- 
out the  knowledge  or  consent  of  said  intestate,  then  defendant  was 
guilty  of  the  conversion  of  so  much  of  said  collateral  as  was  so  al- 
lowed to  be  withdrawn,  and  the  finding  should  be  for  the  plaintiff 
for  the  value  of  such  collateral,  with  interest  from  the  date  of  the 

conversion  at  the  rate  of per  cent,  per  annum,  not  exceeding 

the  amount  due  said  estate  from  the Bank.^ 

You  are  instructed  that,  although  you  may  find  and  believe  from 
the  evidence  that  plaintiff's  intestate  held  a  large  amount  of  col- 
lateral to  secure  the  certificates  of  deposit,  and  that  he,  from  time 
to  time,  allowed  the Bank  to  withdraw  portions  of  the  collat- 
eral, and  substitute  other  notes  in  lieu  thereof,  yet  defendant  would 

1  Carl  V.  Settegast  (Tex.  Civ.  App.)  2  Seehorn  v.  American  Nat.  Bank, 

211  S.  W.  506.  49  S.  W.  886,  148  Mo.  256. 
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be  liable  for  permitting  the  withdrawal  of  collateral  in  its  hands 
without  the  knowledge  or  consent  of  the  said  intestate.^ 

§  5116.     Accounting  by  trustee — Credits 

The  court  instructs  the  jury  that,  if  they  believe  that  defendant 

advanced  to  $ with  which  to  purchase  the  

land,  and  if  the  jury  believe  that  she  has  never  accounted  to 

for  the  same,  then  he  is  entitled  to  a  credit  for  the  same,  whether 
there  is  any  mistake  in  the  receipt  sued  on  or  not.* 

3  Seehorn  v.  American  Nat.  Bank,  *  Watson  v.  Dodson  (Tex.  Civ.  App.) 

49  S.  W.  886,  148  Mo.  256.  143  S.  W.  329. 
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CHAPTER  CCLXXV 

TURNPIKES  AND  TOLL  ROADS 

§  5117,     Duty  to  keep  road  in  safe  condition  for  travelers. 
5117(1).  Kentucky. 
5117(2).  Maryland. 

§  5117.     Duty  to  keep  road  in  safe  condition  for  travelers 
§  5117(1).    Kentucky 

The  jury  are  instructed  that  it  was  the  duty  of  the  defendant 
to  keep  its  road  in  a  reasonably  safe  condition  for  travel  and 
free  from  obstructions  and  of  such  width  as  will  permit  vehicles 
to  pass  each  other  with  safety  by  the  use  of  ordinary  care.  Now,  if 
the  jury  believe  from  the  evidence  that  the  defendant  failed  in  this, 
and  that  the  plaintiff,  while  driving  with  reasonable  care  along 
said  road,  ran  his  buggy  against  or  over  the  plank  mentioned  by 
the  witnesses,  and  was  thereby  thrown  from  his  buggy  and  injured, 
you  will  find  for  plaintiff  for  such  sum  as  will  compensate  him 
for  the  personal  injuries  so  sustained,  not  exceeding  the  amount 
named  in  the  complaint.^ 

§  5117(2).     Maryland 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  defendant  corporation  owned  and  kept  open  for 
public  travel  the  turnpike  road  spoken  of  in  evidence,  then  it  was 
the  duty  of  defendant  to  make  and  keep  its  said  road  in  such  man- 
ner, and  in  such  condition,  as  to  make  it  safe  for  persons  traveling 
over  the  same,  and  using  ordinary  care  and  caution  while  so  travel- 
ing, and  if  they  shall  further  iind  that  the  defendant  negligently  per- 
mitted a  part  of  its  said  road  to  be  in  an  unsafe  and  perilous  condi- 
tion, for  persons  using  the  same  with  ordinary  care  and  caution,  and 
that  the  deceased,  who  is  mentioned  in  the  evidence  in  this  case, 
while  traveling  over  said  road  and  said  part,  and  using  ordinary 
care  and  caution,  was  killed  by  the  upsetting  of  the  vehicle  in 
which  he  was  traveling,  as  described  in  the  evidence,  and  shall  fur- 
ther find  that  the  said  accident  which  caused  the  death  of  said  de- 
ceased was  caused  by  the  negligence  of  the  defendant  corporation 
in  having  its  said  road  in  an  unsafe  and  perilous  condition  for  public 
travel  at  the  place  of  accident,  and  not  by  any  negligence  of  the 
said  deceased  directly  contributing  thereto,  and  shall  further  find 
that  the  said  deceased  was  the  husband  of  the  equitable  plaintiff 

1  Floyd  V.  Henderson  &  Corydou  Gravel  Road  Co.,  56  S.  W.  6,  21  Ky. 
Law  Rep.  1718. 


5117(2)  INSTRUCTIONS   TO   JURIES  5336 

-,   and   the   father   of   the    children    mentioned   as    equitable 


plaintiffs  in  the  narr.  and  evidence  in  this  case,  then  the  plaintiff  is 
entitled  to  recover.^ 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
injurv  complained  of  was  occasioned  by  the  defective,  improper, 
and  dangerously  unsound  condition  of  the  defendant's  road,  and 
but  for  such  condition  would  not  have  occurred,  and  that  such  con- 
dition was  known,  or  might,  by  the  exercise  of  ordinary  diligence, 
have  become  known,  to  the  defendant  a  sufficient  time  before  the 
accident  to  have  prevented  the  same,  and  might  have  been  pre- 
vented by  the  exercise  of  ordinary  care  on  the  part  of  the  defendant, 
then  the  plaintiff  is  entitled  to  recover,  unless  the  jury  shall  also 
find  that  the  plaintiff's  own  negligence  contributed  in  any  degree 
to  cause  his  misfortune,  that  is  to  say,  unless  the  jury  shall  find: 
First,  that  he  was  driving  a  horse  not  ordinarily  gentle  and  well 
broken,  and  that  the  accident  would  not  have  occurred,  had  the 
horse  answered  to  that  description;  second,  or  that  he  was  driving 
with  one  hand,  so  disabled  from  a  previous  ailment  as  to  interfere 
with  the  proper  management  of  his  team,  and  that  the  accident 
would  not  have  occurred,  had  the  plaintiff  had  ordinary  use  of  him- 
self in  that  particular ;  third,  or  that  the  plaintiff  was  wanting  upon 
the  occasion  in  question  in  that  degree  of  attention,  circumspection, 
skill,  and  care  to  avoid  accident  which  ordinary,  careful,  and  com- 
petent drivers  habitually  employ,  or  might  reasonably  be  ex- 
pected to  employ,  in  similar  circumstances.^ 

2  President,    etc.,    of    Baltimore    &  3  Baltimore  &  Liberty  Turnpike  Co. 

R.  Turnpike  Road  T.  State,  18  A.  884,      v.  Cassell.  66  Md.  419,  7  A.  805,  59 
71  Md.  573.  Ana.  St.  Rep.  175. 
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CHAPTER  CCLXXVI 

UNDERTAKERS 
§  5118.    Care  reqnirecl  with  respect  to  embalming. 

§  5118.     Care  required  with  respect  to  embalming 

You  are  instructed  that,  if  you  find  and  believe  from  the  evi- 
dence that  defendant's  agent  in  embalming  said  body  did  use  the 
care  and  skill  in  embalming  same,  as  above  explained,  then  it  will  be 
your  duty  to  find  for  the  defendant;  or  if  you  believe  and  find 
from  the  evidence  that  defendant's  said  agent  did  use  such  care 
and  skill  in  embalming  said  body,  but  that  same  afterwards  decayed 
on  account  of  any  inherent  condition  of  said  body  of  such  a  nature 
as  to  prevent  it  from  being  embalmed  so  as  to  preserve  it  from  de- 
cay, and  that  a  person  possessing  the  above-defined  skill  in  em- 
balming could  not  or  would  not  have  discovered  such  condition  by 
the  use  of  such  care  in  embalming  such  body  and  have  been  able 
to  prevent  same  by  such  ordinary  skill  from  so  decaying,  then  it 
will  be  your  duty  to  find  for  the  defendant.^ 

1  Mayfield  v.  Cause  (Tex.  Civ.  App.)  16i  S.  W.  927. 
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CHAPTER  CCLXXVII 
UNITED  STATES  MARSHALS 
§  5119.    Liability  for  negligence. 

§  5119.     Liability  for  negligence 

You  are  instructed  that,  if  you  should  believe  and  find  from  the 
evidence  that  defendant  had  charge  of  the  steamboat  un- 
der a  writ  from  the  United  States  court,  by  himself  or  deputy, 
and  should  further  believe  and  find  from  the  evidence  that  the 
defendant  or  his  deputy,  or  those  whom  he  or  his  deputy  put  in 
charge  of  said  boat,  negligently  failed  to  use  ordinary  care  in 
watching,  looking  after,  and  keeping  said  boat,  and  that  by  reason 
of  the  failure  to  use  such  care  the  said  boat  was  partially  or  wholly 
destroyed   and   burned  by   fire,   you    will    find    for   the   plaintiff  the 

damages  they  thereby   sustained,   not  exceeding  $ ;  but  if 

the  jury  should  believe  and  find  that  the  defendant,  by  his  deputy 
and  those  he  had  in  charge  of  the  boat,  used  ordinary  care  in 
watching,  looking  after,  and  keeping  said  boat,  you  will  find 
for  the  defendant.^ 

You  are  instructed  that  negligence  is  the  failure  to  use  ordi- 
nary care.  Ordinary  care  is  such  care  as  an  ordinarily  prudent 
person  would  ordinarily  use  under  the  same  or  similar  circum- 
stances to  those  proven  in  this  case.^ 

You  are  instructed  that,  if  the  jury  should  find  for  the  plaintiff, 
the  measure  of  damages  is  the  difference  in  value  of  the  boat  just 
immediately  before  the  burning  and  the  value  of  the  boat  immedi- 
ately after  the  burning.^ 

1  Sharp  V.   Layne   (Ivy.)   117   S.   W.  s  Sharp  v.   Layno   (Ky.)   117  S.  W. 

292  292. 

"   2' Sharp  V.   Layne   (Ky.)   117  S.   W. 
292 
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CHAPTER  CCLXXVIII 
USE  AND  OCCUPATION 
§  5120.     Liability  for  use  of  wall  of  adjoining  owner. 

§  5120.     Liability  for  use  of  wall  of  adjoining  owner 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  defendant  did  not  join  any  of  his  buildings  to  plaintiff's  wall, 
and  is  not  using  plaintiff's  wall,  except  as  it  may  be  adjacent  to  his 
own  lot,  he  would  not  be  liable  for  rent  of  such  wall.  Defend- 
ant can  only  be  made  liable  for  rent  of  such  of  plaintiff's  property 
as  he  may  have  taken  into  his  possession.^ 

The  mere  fact  that  plaintiff's  wall  may  be  beneficial  to  defendant 
does  not  entitle  plaintiff  to  rent  or  damages  for  its  use.  Before 
finding  damages  for  its  use,  you  must  believe  that  defendant  has 
joined  his  building  to  said  wall,  or  has  built  entirely  up  to  said  wall, 
or  has  said  wall  in  actual  use.^ 

1  Nolan  V.  Mendere,  14  S.  W.  167,  2  Nolan  v.  Mendere,  14  S.  W.  167, 

77  Tex.  565,  19  Am.  St.  Rep.  801.  77  Tex.  565,  19  Am.  St.  Rep.  801. 
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CHAPTER  CCLXXIX 

USURY 

§  5121.    What  constitutes. 

5 J 21(1).  ^"ebraska, 
5121(2).  Texas. 
5121a.  Effect  of  usury. 

5122.  Liabilit.v  of  principal  on  account  of  exaction  of  usury  by  agent, 

5122(i).  Georgia 
5122(2).  Minnesota. 

5123.  Eecovery  back  of  usurious  interest  paid. 

5124.  Application  of  usurious  payments  to  principal. 

5124(1).  Illinois. 
5124(2).  Kansas. 

5125.  Eight  to  recover  back  usurious  payments  as  dependent  on  whether 

they  were  voluntarily  made. 

Liability  of  bank  for  taking  usury,  see  ante,  §  1031. 

§  5121.     What  constitutes 
§  5121(1).    Nebraska 

The  jury  is  instructed  in  the  matter  of  assignment  of  a  judg- 
ment against  one ,  by  plaintiff  to  the  defendants,  at  the  time 

of  the  loan,  if  it  finds  from  the  evidence  that  this  was  not  a  bona 
fide  actual  purchase  of  the  judgment,  but,  on  the  contrary,  was  a 

mere  subterfuge  to  obtain  a  rate  of  interest  in  excess  of 

per  cent,  for  the  loan  of  the  money,  in  such  event  this  would  be 
usury,  and  if  the  jury  so  finds,  its  verdict  would  be  for  the  plaintiff, 
for  $ .1 

§  5121(2).     Texas 

You  are  instructed  that  if  you  believe  from  the  evidence  that 
the  notes  and  obligations  sued  on  were  made  and  executed  on  the 

day  of ,  and  dated ,  nearly  two  months  earlier 

than  such  date  of  execution,  and  you  further  believe  from  the  evi- 
dence that  such  date  of  execution  was  the  date  of  making  and  con- 
summation of  the  trade,  then  you  are  instructed  that  said  notes 
and  contracts  are  usurious  contracts,  and  plaintiff,  if  entitled  to 
recover  for  any  amount  in  this  suit,  is  not  entitled  to  recover  any 
interest  on  the  said  notes  and  obligations  herein  sued  on;  and  you 
are  instructed  to  apply  all  payments  and  credits  on  the  notes  to  the 
payment  of  principal  of  said  notes  and  obligations,  and  find  what 
balance,  if  any,  of  the  i)rincipal  is  due,  and  for  attorney's  fees  of 
I)er  cent,  on  any  such  sum  you  may  find  due.'* 

1  Snnford  v.  TTawthorne,  171  N.  W.  2  Cole  v.  Ilortou  (Civ.  App.)  Gl  S. 

803,  103  Mub.  807.  W.  503. 
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§  5121a.     Effect  of  usury 

The  jury  are  instructed  that  a  note  given  wholly  for  usury  is  based 
on  an  unlawful  consideration,  and  if  the  jury  believe  from  the  evidence 
that  the  note  in  question  was  given  wholly  for  usury,  you  should  find 
fgr  the  defendant,  if  you  also  believe  from  the  evidence  that  the  de- 
fendant had  notice  before  he  purchased  the  same  that  it  was  given 
wholly  for  usury.* 

§  5122.     Liability  of  principal  on  account  of  exaction  of  usury  by 

agent 
§  5122(1).    Georgia 

You  are  instructed  that,  if  you  find  from  the  evidence  that  W. 

was  the  agent  of  plaintiii'  and  exacted  a  commission  above  

per  cent,  for  making  the  loan  to  defendant,  and  plaintiff  had  notice 
or  knowledge  of  it,  then  the  contract  would  be  usurious;  but,  if 
plaintiff  did  not  have  notice  or  knowledge  of  W.'s  charging  the 
commission,  then,  I  charge  you,  it  would  not  be  usurious.  In  de- 
termining whether  or  not  plaintiff  had  notice  of  the  fact  that  W. 
charged  commission  for  making  this  loan,  the  jury  can  look  to  all 
the  facts  and  circumstances  of  the  transaction.^ 

§  5122(2).     Minnesota 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
the  agents  of  the Loan  Company,  in  making  the  loan  in  con- 
troversy, made  usurious  exactions  from  the  defendant  solely  for 
their  own  benefit,  without  the  knowledge  or  assent  or  sanction  of 
said  company  or  its  officers,  and  without  reason  on  its  or  their 
part  to  anticipate  such  conduct  on  the  part  of  its  agent  or  agents, 
and  that  it  received  no  benefits  therefrom,  nor  in  any  manner  ratified 
such  acts  of  the  agents,  it,  and  the  plaintiff  as  its  assignee,  are  not 
affected  by  such  illegal  exactions  of  the  agent  or  agents.* 

§  5123.     Recovery  back  of  usurious  interest  paid 

The  jury  are  instructed  that  the  plaintiff'  must  set  out  and  prove 
a  loan  to  him,  or  contract  between  the  plaintiff  and  defendant  and 
that,  on  that  loan  or  contract  so  proved,  excessive  interest  w^as 
retained  or  received  by  the  defendant,  that  it  must  be  a  loan  made 
by  the  defendant  to  the  plaintiff,  and  the  excessive  interest  must 
be  received  from  plaintiff  on  that  loan,  and  that  it  must  be  a  loan 
on  which  the  plaintiff  was  legally  liable  to  defendant.^ 

*Harvey  v.  Ellithorpe,  26  111.  418.  ■*  Commonwealth  Title  Ins.  &  Trust 

3  McLean  v.  Camak,  25  S.  E.  493,  Co.  v.  Dakko,  94  N.  W,  1088,  89  Minn. 
97  Ga.  804.  386. 

6  Holmes  v.  Gerry,  55  Me.  299. 
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§  5124.     Application  of  usurious  payments  to  principal 
§  5124(1).    Illinois 

The  jury  are  instructed  that,  if  the  jury  believe,  from  the  evi- 
dence, that  more  than per  cent,  interest  per  annum  has  been 

paid  by  the  defendants  to  the  plaintiff,  the  law  presumes  that  such 
amount,  exceeding per  cent,  per  annum,  if  proved,  is  a  pay- 
ment on  the  principal  of  the  note,  unless  explained  by  the  evi- 
dence.® 

§  5124(2).     Kansas 

The  jury  are  instructed  that  the  legal  rate  of  interest  in  this 

state  on  contract  shall  not  exceed per  cent,  per  annum,  and 

all  sums  in  excess  of  that  rate  are  held  usurious  and  unlawful,  and 
whatever  may  be  in  excess  of  the  rate  named  shall  be  deemed  and 

taken  to  be  payments  made  on  account  of  the  principal  and 

per  cent,  interest  per  annum.' 

The  jury  are  instructed  that,  if  the  jury  find  from  the  evidence 
that  defendant  did  execute  the  note  on  which  suit  is  brought,  and 
further  find  from  the  evidence  that  the  consideration  in  said  note 
was  made  up  in  whole  or  in  part  of  usurious  or  unlawful  interest, 
then  the  amount  of  unlawful  interest  shall  be  deemed  and  taken 

to  be  payments  made  on  account  of  the  principal  and  per 

cent,  interest  per  annum.* 

§  5125.  Right  to  recover  back  usurious  payments  as  dependent 
on  whether  they  were  voluntarily  made 
You  are  instructed  that,  if  you  find  from  the  evidence  that  the 
plaintiff  supposed,  when  he  paid  the  shilling  a  thousand  to  the  de- 
fendants, that  it  was  a  bonus,  and  that  he  had  agreed  to  pay  it  as 
a  bonus,  and  did  so  pay  it,  he  cannot  recover  for  such  payments, 
if  he  agreed  to  pay  the  shilling  a  thousand  as  a  bonus.  Then,  if 
he  knew  at  the  time  of  the  payment  of  the  shilling  per  thousand 
that  it  was  a  bonus,  and  so  paid  it,  he  cannot  recover  in  this  action. 
If  you  find,  from  the  evidence  in  this  case  that  the  plaintiff'  paid 
the  defendants  more  than  was  due  upon  the  notes  and  mortgage  for 

principal  and  per  cent,  interest,  in  excess  of  all  sums  you 

find  was  voluntarily  paid  as  a  shilling  per  thousand  bonus,  and  the 
defendants,  or  either  of  them,  threatened  to  seize  and  sell  the  ves- 
sel under  the  mortgage,  and  that  the  plaintiff  paid  such  excess  by 
reason  of  such  threats,  and  to  prevent  the  seizure  and  sale  of  his 
\essel  under  the  mortgage,  then  he  is  entitled  to  recover  against 
these  defendants  such  excess  so  paid  them,  with  interest  thereon 
at  i)er  cent,  from  .     If  iIk-  ])l;iiniirr  paid  to  the  de- 

8  nelnhack  v.  Criildrcc,  77  III.  1S2.  «  Evans    v.   Liifoyth,   29  J\:im.   736. 

"  Evans  v.  Lafeytli,  HI)  Kan.  7.'JU. 
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fendants  the  sum  of dollars,  or  any  part  of  this  sum,  in  ex- 
cess of  the  amount  of  the  notes,  and per  cent,  interest,  and 

also  in  excess  of  all  sums  voluntarily  paid  as  a  bonus  of  one  shill- 
ing per  thousand  for  the  use  of  the  money,  and  made  such  pay- 
ments by  reason  of  the  threats  of  the  defendants,  or  either  of  them, 
to  seize  and  sell  his  vessel  unless  he  did  so  pay,  and  that  plaintiff 
would  not  have  paid  the  same  but  for  such  threats,  then  such  pay- 
ment was  not  voluntary,  and  the  plaintiff  is  entitled  to  recover 

back  such  excess  from  the  defendants,  with  interest  from  

to  the  present  time,  at per  cent,  per  annum.* 


CHAPTER  CCLXXX 
VAGRANCY 

§  5126.     Evidence  considered — Limiting  effect. 

§  5126.     Evidence  considered — Limiting  effect 

You  are   instructed  that  certain  evidence   has  been  introduced 
before  you  to  the  effect  that  the  defendant  had  intercourse  with 

one  in ■  county,  state  of ,  on  or  about  , 

and  again  with  one  in  said  county.     I  charge  you  that  if 

you  believe  from  the  evidence  that  the  defendant  had  intercourse 
with  said  parties,  or  either  of  them,  in  said  county,  you  cannot 
consider  such  evidence  except  as  a  circumstance  going  to  show 
if  it  does  show,  whether  or  not  the  defendant  was  pursuing  the 

avocation  of  a  common  prostitute  in county,  state  of , 

as  same  is  elsewhere  explained  to  you  by  this  court.^ 

9  Dykes  v.  Wyman,  34  N.  W.  561,  i  Cox  v.   State,  205   S.  W.  131,  84 

67  Mich.  236.  Tex.  Cr.  R.  49. 
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CHAPTER  CCLXXXI 
VENDOR  AND  PURCHASER 

A.  Rescission  of  Contract 

5127.  Rescission  by  vendee  for  fraudulent  representations. 

5128.  Same — Representations  as  to  title. 

5129.  Wrongful  attempt  of  vendor  to  forfeit  contract  as  ground  for  re- 

scission by  purchaser. 

5130.  Rescission  by  mutual  consent. 

B.  Performance  of  Contract 

5131.  Performance  by  vendor — Physical  condition  of  property. 

5132.  Same— Title  of  vendor. 

5133.  Same — ^Tender  of  conveyance. 

5134.  Time  for  performance — Reasonable  time. 

5135.  Sufficiency  of  offer  of  purchaser  to  perform. 

5136.  Defects  In  title  as  excuse  for  failure  of  purchaser  to  perform. 

5137.  What  constitutes  payment  of  price — Effect  of  delivery  of  certificate 

of  deposit. 

C.  Rights  and  Remedies  of  Vendob 

5138.  Recovery  of  price. 

5139.  Resale  by  vendor,  on  default  of  purchaser,  for  less  than  agreed  price 

— Duty  of  purchaser  to  make  up  deficiency. 

5140.  Same — Duties  of  vendor  with  respect  to  resale. 

D.  Rights  and  Remedies  of  Purchases 

5141.  Who  are  bona  fide  purchasers. 

5142.  Right  of  purchaser  to  timber  on  land — Notice  of  rights  of  third  per- 

son. 

5143.  Effect  of  record  as  notice. 

5144.  Possession  of  land  as  notice  of  rights  of  possessor. 

5144(1).  Alabama. 
5144(2).  Illinois. 

5145.  Effect  of  possession  of  growing  timber  as  notice. 
5140.     Effect  of  possession  under  unrecorded  deed. 

51  17.     Effect  of  possession  of  land  not  exclusive  of  others. 

5148.  Rights  of  purchaser  on  rescission. 

5149.  Right  to  reimbursement  for  improvements  on  refusal  to  carry  out 

contract. 
51."»0.     Defenses  to  action  for  price — Failure  to  carry  out  parol  promise. 
Gl.jl.     R»glit  of  purchaser  in  possession  to  set  up  failure  of  consideration  in 

action  on  purchase-money  note. 
51  ."2.     False  rcjtrosentatious  as  defense  to  action  for  purchase  price. 
SI.")."*.     Recovery   by   vendee  for   shortage — Reliance  on   representations  as 

to  acreage. 
5154.     Dauiiiges  recoverable  by  vendee  for  breach  of  agreement  to  convoy. 
51.^(5.     M(!iisiire  of  dnmjigos  for  sh<irtuge. 

5150.  Dumaws  recovtM-alile  by  veiidco  for  falhire  of  vendor  to  fulfill  agree- 

ment to  procure  uuitclaim  deed  from  third  person. 
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A.     Rescission  of  Contract 

§  5127.     Rescission  by  vendee  for  fraudulent  representations 

You  are  further  charged  that  if  you  find  and-  believe,  from  the 
evidence  in  this  cause,  that  the  plaintiff,  at  the  time  he  sold  the 
section  of  land  described,  made  no  such  representations  as  charged 
by  the  defendant  in  his  answer,  or  if  you  should  believe  that  the 
plaintiff  made  such  representations  as  charged  by  the  defendant, 
but  such  representations  were  not  material,  and  were  not  relied 
upon  by  the  defendant  when  he  purchased  the  land,  you  will  find 
for  the  plaintiff,  and  so  say  by  your  verdict.^ 

You  are  further  charged  that,  if  you  believe  and  find  from  the 
evidence  in  this  cause  that  at  the  time  the  plaintiff  sold  the  de- 
fendant the  section  of  land  mentioned,  he  falsely  and  fraudulently 
represented  to  the  defendant  that  there  was  a  caved-in  well  on  said 
land  which  had,  and  would  again,  when  cleaned  out,  afford  and 
furnish  a  sufficient  quantity  of  water  for  several  hundred  head  of 
cattle,  and  that  said  representation  was  material  and  relied  upon 
by  the  defendant,  you  will  find  for  the  defendant,  and  so  say  by 
your  verdict.'* 

§  5128.     Same — Representations  as  to  title 

The  jury  are  instructed  that  the  mere  expression  of  an  opinion 
or  belief  by  C.  or  defendant  to  plaintiff  that  C.'s  title  was  good,  if 
the  one  making  the  expression  honestly  believed  the  title  to  be 
good,  could  not  constitute  such  fraud  as  to  entitle  plaintiff  to 
recover,  no  matter  how  erroneous  such  opinion  or  belief  may  have 
been.  If  defendant  honestly  believed  C.'s  title  to  be  good,  the 
statements  made  to  plaintiff  in  regard  to  such  title,  in  order  to 
amount  to  a  fraud  such  as  would  entitle  plaintiff'  to  recover,  must 
have  amounted  to  the  positive  assertion,  as  a  fact,  that  C.  had  a 
good  title;  the  statement  must  have  been  false;  the  plaintiff  must 
have  relied  on  it,  and  must  have  been  induced  thereby  to  make  the 
deed  conveying  his acres  to  defendant.^ 

§■  5129.     Wrongful  attempt  of  vendor  to  forfeit  contract  as  ground 
for  rescission  by  purchaser 

The  court  instructs  the  jury  that,  if  the  vendor  in  a  contract  for 
the  sale  of  real  estate  wrongfully  repudiates  the  contract,  and 
without  just  cause  or  reason  announces  that  he  will  not  be  bound 
thereby,  and  wrongfully   insists  and   maintains  that  the  vendee's 

1  Black  V.  Brooks.  129  S.  W.  177,  3  Hawkins  v.  Wells,  43  S.  W.  816, 
60  Tex.  Civ.  App.  533.                                    17  Tex.  Civ.  App.  360. 

2  Black  V.   Brooks.  129   S.  W.  177, 
60  Tex.  Civ.  App.  533. 
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interest  has  been  forfeited,  this  would  amount  to  a  renunciation  of 
the  contract  by  the  vendor,  and  the  vendee  would  thereupon  have 
a  right  to  acquiesce  in  such  renunciation  of  the  contract,  and  there- 
by effect  a  mutual  rescission  of  the  agreement.* 

The  court  instructs  the  jury  that  in  this  case,  if  you  find  from 
the  evidence  that  the  defendant  did,  as  alleged  by  the  plaintiff  in 
his  complaint,  repudiate  the  contract  in  question  while  it  was  still 
in  force,  and  without  reason  therefor  announce  and  maintain  that 
the  same  had  been  canceled  and  surrendered,  and  that  he  would 
no  longer  be  bound  thereby,  such  acts  would  evidence  an  intent  to 
repudiate  the  contract  on  the  defendant's  part,  and  the  plaintiff 
w^ould  have  the  right  to  acquiesce  in  such  repudiation  as  a  mutual 
rescission  of  the  contract.^ 

The  court  instructs  the  jury  that  the  contract  in  question  in  this 
case  provides  that  upon  the  default  of  the  purchaser  the  seller  shall 
have  a  right  to  declare  a  forfeiture  of  the  contract.  If  the  seller 
under  such  a  contract  wrongfully  attempts  such  forfeiture  when 
in  fact  no  ground  therefor  exists,  such  attempted  forfeiture  would 
amount  to  a  breach  of  the  contract  upon  the  part  of  the  seller,  and 
entitle  the  purchaser  to  rescind  the  contract.® 

The  court  instructs  the  jury  that  in  this  case,  if  3^ou  find  that  in 
fact  such  an  attempt  was  made  by  the  defendant  to  forfeit  the  con- 
tract in  question  when  the  plaintiff  was  not  in  default,  or 'if,  hav- 
ing been  in  default,  such  default  had  been  waived,  then  the  plain- 
tiff had  a  right  to  treat  such  attempted  forfeiture  as  a  renunciation 
of  the  contract,  and  consider  the  same  rescinded,  and  recover  back 
the  payments  made  by  him.' 

§  5130.     Rescission  by  mutual  consent 

The  court  instructs  the  jury  that  if,  while  the  contracts  intro- 
duced in  evidence  were  still  in  force,  the  defendant  conveyed  the 
real  estate  mentioned  therein  to  a  third  party,  such  conveyance,  if 
assented  to  by  the  vendee,  plaintiff  herein,  effected  a  rescission  of 
said  contracts,  and  such  rescission  would  be  by  mutual  consent, 
and  entitle  the  vendee,  plaintiff  aforesaid,  to  a  return  of  the  pur- 
chase money  paid  under  said  contracts.* 

4  Cornolv  V.  Campbell,  18G  I'.  503,  ^  Coruoly  v.  Campbell,  186  P.  563, 
Uo  Or.  'Mr,.                                                       95  Or.  345. 

5  Cornel V  V.  Cumi)bell,  ISO  P.  503,  s  Smith  v.  Treat,  85  N.  E.  289,  234 
}(5  Or.  :M5.'                                                        111.  552. 

c  C(»nu!ly   V.  Caiuybell,  180  P.  503, 
95  Or.  315. 
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B.      PlvRFORMAXCE   OF   CoXTRACT 

§  5131.  Performance  by  vendor — Physical  condition  of  property 
The  court  instructs  the  jury  that  if  they  beheve  from  the  evi- 
dence that  the  plaintiff  cannot  get  the  lots  in  substantially  the 
physical  condition  in  which  they  were  when  she  contracted  for 
same  that  then  and  in  that  event  she  cannot  be  made  to  take  the 
same  against  her  objection,  and  is  entitled  to  the  return  to  her,  with 
interest,  of  so  much  money  as  she  paid  on  said  contract.^ 

§  5132.     Same— Title  of  vendor 

The  jury  are  instructed  that,  if  they  should  believe  from  the  evi- 
dence that  under  the  contract  between  the  parties  plaintiff  was  to 
furnish  the  loan  company  with  an  abstract  of  his  title,  and  that  his 
ability  to  obtain  the  loan  on  his  title  should  be  a  sufficient  evidence 
of  the  title,  and  that  plaintiff  did  procure  the  loan  upon  the  land, 

and  did  thereafter,  before  ,  tender  to  defendant  a  deed  to 

the  land  in  accordance  with  the  contract,  they  should  find  for 
plaintiff.!" 

§  5133.     Same — Tender  of  conveyance 

If  you  believe  from  the  evidence  in  this  case  that  the  plaintiff 

did,  on  or  about  the  day  of ,  tender  to  the  defendant 

a  deed  to  the  land  in  controversy,  and  at  the  same  time  stated  to 
the  defendant  that,  if  said  deed  was  not  in  accordance  with  the  con- 
tract, he  was  willing  to  change  the  same  so  as  to  make  it  con- 
form to  the  contract,  and  that  the  defendant  refused  to  accept  said 
deed,  or  to  have  it  read  to  him,  then  you  are  instructed  that  such 
tender  of  said  deed  would  be  in  law  a  compliance  with  the  plain- 
tiff's contract,  and,  if  you  so  believe,  you  will  find  for  plaintiff  on 
this  branch  of  the  case,  unless  you  believe  from  the  evidence  that, 
under  the  contract,  the  plaintiff  had  agreed  to  furnish  a  complete 
abstract  of  his  title,  and  give  the  defendant  an  opportunity  to  have 
it  examined  before  completing  the  purchase,  and  that,  prior  to  the 
said  tender  by  plaintiff,  defendant  was  not  afforded  an  opportunity 
to  examine  the  title.^^ 

§  5134.     Time  for  performance — Reasonable  time 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 

that  the  time  which   elapsed  between  and was   a 

reasonable  time  for and  his  associates, and ,  to 

9  Riverside  Residence  Co.  v.  Hus-  n  Jack.son  v.  Martin  (Tex.  Civ. 
ted,  64  S.  E.  958,  109  Va.  688.                      App.)  41  S.  W.  837. 

10  Jaelvson    v.    Martin    (Tex.    Civ. 
App.)  41  S.  W.  837. 
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have  completed  this  trade,  if  they  had  been  financially  able  so  to  do, 
you  will  find  for  the  defendant. ^'^ 

§  5135.     Sufficiency  of  offer  of  purchaser  to  perform 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  defendant  made  an  offer  in  good  faith  to  pay  the  pur- 
chase money  to  one  of  the  executors,  and  that  said  ofifer  -was 
coupled  with  a  demand  for  an  immediate  delivery  of  a  deed  to  the 
property,  then  when  said  offer  was  made,  the  plaintiffs  were  entitled  to 
have  a  reasonable  time  in  which  to  deliver  the  deed  conveying  the  prop- 
erty to  defendant.  The  jury  are  further  instructed  that  an  offer  by  de- 
fendant to  one  of  the  three  executors  to  pay  the  purchase  money,  cou- 
pled with  a  demand  for  an  immediate  delivery  of  deed,  does  not  consti- 
tute an  ofifer  on  the  part  of  defendant  to  perform  the  contract  of 

,  such  as  would  release  him  from  the  obligations  of  said  con- 

tract.^^ 

§  5136.     Defects  in  title  as  excuse  for  failure  of  purchaser  to  per- 
form 
The  court  instructs  the  jury  that  the  fact  that  there  may  have 
been  liens  on  or  defects  in  the  title  to  the  property  v^hich  the 

plaintiffs  contracted  to  sell  to ,  when  the  contracts  of , 

and ,  were  entered  into,  does  not  invalidate  said  contracts  or 

relieve  the  defendants  from  the  obligations  imposed  on  them  by  the 

contract  of ,  unless  the  jury  believe  from  the  evidence  that 

was  ready  and  willing  to  complete  the  purchase,  and  in 

good  faith  attempted  to  complete  the  purchase  of  the  property  he 
contracted  to  buy  of  the  plaintififs,  and  was  prevented  from  doing 
so  by  reason  of  the  inability  of  the  plaintififs  to  convey  him  a  good 
title  to  the  property.^* 

§  5137.     What  constitutes  payment  of  price — Effect  of  delivery 
of  certificate  of  deposit 
The  court  instructs  the  jury  that,  if  you  believe  from  the  evidence 
you  have  heard  in  this  case  that  in  the  sale  by  the  plaintiff  of  his 

farm  to  the  defendant  in  ,  it  was  agreed  by  the  plaintiff  and 

the  defendant  that  the  defendant  might  have  until ,  in  which 

to  pay  of  the  purchase  price  the  sum  of  $ ,  that  being  amount 

of  the  certificate  referred  to  in  the  pleadings  and  evidence  on  that 
date,   and   the  defendant  agreed  to  pay  said  sum   to  the  plaiutifif 

unless  said  certificate  was  paid  to  the  plaintiff  by  the Bank, 

the  bank  that  had  issued  it,  then  in  that  event  the  jury  should  find 

12  Clark  V.  Wilson,  !)1  S.  W.  CUT,  41  ^*  IMniidy's  Kx'rs  v.  Garland,  83  S. 

Tox.  Civ.  A  PI).  4r,0.  E.  4'Jl,  IIU  W.  Va.  1)22, 

'•'••  Miinrlv's  Kx'rs  v.  fJarlaiid,  b[i  tS. 
E.  491,  IIG  W.  Vu.  921i. 
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for  the  plaintiff  the  sum  of  $ ,  with  interest  at  the  rate  of 

•  per  cent,  per  annum  from }^ 

The  court  instructs  the  jury  that,  if  you  shall  believe  from  the 
evidence  that  you  have  heard  in  this  case  that  in  the  sale  of  his 

farm    by    the    plaintiff    to    the    defendant    in   the    defendant 

delivered  to  the  plaintiff  and  transferred  to  him  a  certificate  of 

deposit  on  the  Bank,  which  matured  on  ,  and  the 

plaintiff  accepted  as  a  part  payment  on  the  purchase  price  of  said 
farm  said  certificate  as  cash,  then  in  that  event  you  should  find  for 
the  defendant  and  so  state  in  your  verdict.^*' 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the 

evidence  that  the  plaintiff  accepted  the  $ certificate  filed  with 

the  petition  in  this  case  as  a  cash  payment  on  the  land  which  the 
defendant  bought  of  the  plaintiff,  the  jury  should  find  for  the  de- 
fendant, although  they  may  believe  from  the  evidence  that  the 
bank  which  issued  said  certificate  was  insolvent  at  the  date  of  its 
maturity,  and  insolvent  at  the  date  of  the  conveyance  by  the  plain- 
tiff to  defendant.^' 

C.    Rights  and  Remedies  oe  Vendor 

§  5138.,     Recovery  of  price 

The  jury  are  instructed  that,  if  the  plaintiff  has  proved  by  a  fair 
preponderance  of  the  evidence  that  the  defendant  purchased  of  the 
plaintiff  the  real  estate  mentioned  in  the  complaint,  promising  to  pay 

all  liens  upon  the  land,  and  to  pay  the  plaintiff  $ over  and 

abov.e  all  liens  upon  the  delivery  of  a  deed,  that  plaintiff  did  deliver 

the  deed,  and  that  any  portion  of  said  $ is  due  and  remains 

unpaid,  you  will  find  for  the  plaintiff  for  such  sum  as  remains  un- 
paid, with  interest  thereon  from  the  time  it  became  due.^* 

§  5139.     Resale  by  vendor,  on  default  of  purchaser,  for  less  than 

agreed  price — Duty  of  purchaser  to  make  up  deficiency 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 

that  the  defendants  entered  into  the  contract  of  ,  with  the 

plaintiff's,  and  that  did  not  exercise  the  option  given  him 

in  said  contract  to  purchase  the  property  therein  described  by  an 
offer  in  good  faith  to  perform  the  contract  of  purchase  on  his  part, 
and  that  he  was  not  prevented  from  completing  said  contract  of 
purchase  by  any  act  or  default  on  the  part  of  the  plaintiff's,  and 
that  the  plaintiffs  made  sale  of  said  property  at  public  auction  on 
,   after  advertising  the   sale  in   such   manner  as   seemed   to 

isMeiiser   v.  Lea,   195   S.  W.    S13,  it  Menser  v.    Lea,   195   S.   W.   813, 

176  Kv.  391.  176  Ky.  391. 

isMenser  v.  Lea,   195  S.   W.   813,  is  Kyan  v.  Begein,  79  Ind.  356. 

176  Ky.  391. 


■§    5140  INSTRUCTIONS   TO   JURIES  5350 

them  best  calculated  to  give  notice  of  the  sale  to  probable  prospec- 
tive bidders,  and  that  said  property,   when  sold  by  the  plaintiffs  on 

,  did  not  sell  for  an  amount  sufficient  to  pay  the  agreed  price 

of  $ ,  with  interest  thereon  from  ,  and  all  costs  and 

expenses  incurred  by  the  plaintiffs  in  the  advertisement  and  sale 
of  the  said  property,  then  the  plaintiff's  are  entitled  to  recover  the 
amount  of  the  deficiency  from  the  defendants. ^^ 

§  5140.     Same — Duties  of  vendor  with  respect  to  resale 

The  court  instructs  the  jury  that  under  the  terms  of  the  con- 
tract of ,  the  plaintiffs  were  given  authority  to  advertise  the 

sale  to  be  made  on ,  in  such  manner  as  seemed  best  to  them, 

and  if  the  jury  believe  from  the  evidence  that  the  plaintiffs,  in 
advertising  the  property  for  sale,  exercised  their  best  judgment  as  to 
the  manner  of  advertising  the  sale,  and  acted  honestly  in  selecting 
the  method  of  advertising  the  sale,  then  the  defendants  cannot 
complain  of  the  manner  adopted  by  the  plaintiffs  in  advertising  the 
sale,  notwithstanding  the  fact  that  the  jury  may  believe  from  the 
evidence  that  a  different  method  of  advertising  the  sale  should 
have  been  adopted  by  the  plaintiffs.    The  jury  are  further  instructed 

that  under  the  terms   of  the   contract  of  ,  the  plaintiffs   had 

the  right  to  advertise  and  sell  the  property  therein  described  for 
cash,  and  the  defendants  cannot  complain  that  the  sale  made  on 
,  was  a  cash  sale.~^ 

D.     Rights  and  Remedies  of  Purchaser 

§  5141.     Who  are  bona  fide  purchasers 

The  jury  are  instructed  that  the  defendants  in  this  case  seek  to 
resist  the  title  of  plaintiffs  upon  the  ground  that  they  are  innocent 
purchasers  for  a  valuable  consideration,  without  notice  of  plaintiff's' 
claim.  The  jury  will  determine  from  the  evidence  (1)  whether 
or  not  defendants  purchased  the  land  ;  (2)  whether  or  not  they  paid 
a  valuable  consideration  ;  (3)  whether  or  not  any  or  all  of  the  de- 
fendants had  notice  of  plaintiffs'  claim.  Notice  may  be  either  ac- 
tual or  constructive.  Constructive  notice  is  a  conclusive  presump- 
tion, or  presumption  of  law,  which  arises  from  certain  facts  proven 
to  exist,  as,  for  instance,  the  proper  and  legal  registration  of  a  deed 
in  the  county  where  the  land  lies.  Actual  notice  exists  when 
knowledge  is  actually  brought  home  to  the  party  to  be  affected  by  it, 
or  where  he  might,  by  the  use  of  reasonable  diligence,  have  in- 
formed himself  of  the  existence  of  certain  facts  The  question  of 
notice  is  a  question  of  fact,  to  be  determined  by  the  jury  from  all  the 

in  Mnridv's  Ex'rs  v.  (;arlaiid,  S."}  S.  20  iMuiuly's  lOx'rs  v.  Carland,  S3  S. 

E.  ■i;il,  110  W.  Vu.  n2'J.  E.  4'Jl,  IIU  W.  Va.  Oli'-'. 
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facts  and  circumstances  given  in  evidence  before  them  on  this  sub- 
ject. You  are  charged  that  any  information  which  was  sufficient  to 
have  put  a  prudent  man  upon  inquiry  will  be  regarded  as  notice, 
if  it  was  of  such  a  character  that  he  might  have  ascertained  the 
facts  by  the  use  of  proper  diligence.  Whether  such  notice  was 
brought  home  to  either  or  all  of  the  defendarits,  and,  if  so,  whether 
they  used  the  proper  diligence  to  ascertain  the  facts,  are  questions 
of  fact  for  the  jury  to  determine  from  the  evidence.  Notice  brought 
home  to  an  attorney  or  agent  of  a  party,  in  regard  to  a  particular 
transaction  in  which  he  is  empowered  to  act,  is  equivalent  to  notice 
to  the  party  himself. ~^ 

§  5142.     Right  of  purchaser  to  timber  on  land. — Notice  of  rights 
of  third  person 

You  are  instructed  that  the  fact,  if  it  be  a  fact,  that  defendant  or 

,  or  both  of  them,  knew  or  had  notice  that  the  timber  had 

been  cut  or  was  being  cut  and  removed  from  the  land  at  or  prior 

to  the  time  of  the  alleged  purchase  on  the  day  of  , 

would  not  in  this  case  be  notice  to  defendant  or  that  the 

timber  so  cut  was  cut  and  removed  by  the  plaintiff  under  a  con- 
tract of  purchase  or  ownership  of  the  timber.  The  evidence  in 
this  respect  must  be  sufficiently  strong  to  reasonably  satisfy  you 
that  defendant  or  had  such  notice  of  the  cutting  and  re- 
moving of  the  timber  as  would  reasonably  impress  the  mind  of  a 
reasonable  man  that  the  timber  was  cut  and  removed  by  plaintiff  as 
owner  of  the  timber,  and  not  merely  by  the  permission  of  or  by 

consent   of  .      The  jury,    in   ascertaining   this    matter,   will 

weigh  and  consider  all  the  evidence  in  the  case  bearing  upon  the 
subject  so  as  to  ascertain  reasonably  therefrom  what  notice,  if  any, 

defendant  or  had  -at  the  time  of  the  alleged  purchase  of 

of  the  timber  and  ownership  thereof  by  plaintiff.  Did  de- 
fendant or know,  at  the  time  of  their  alleged  purchase  of  the 

land  of  ,  that  the  plaintiff  owned  the  timber  the  subject- 
matter  of  the  suit,  and  if  you  find  from  all  the  evidence  that  de- 
fendant or  ,  at  the  time  of  their  purchase  and  payment  for 

the  land,  knew  reasonably  of  the  ownership  of  the  timber  being  in 
the  plaintiff,  then  you  should  find  in  favor  of  the  plaintiff.^" 

§  5143.     Effect  of  record  as  notice 

Mr  Foreman,  a  deed  from  you  to  myself  is  good  without  record- 
ing— perfectly  good.  But  if  you  convey  that  land  to  me  by  deed, 
and  I  wish  to  protect  myse.i  against  your  selling  the  land  or 
conveying  it  to  somebody  else,  the  law  says  I  must  put  it  on  rec- 

21  Sickles  V.  White,  17  S.  W.  543,  "^  Christopher      \.      Curtis-Attalla 

66  Tex.  178.  Lumber  Co.,  57  So.  837,  175  Ala.  484. 
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ord.  The  object  of  putting  it  on  record  is  to  give  notice  to  the 
world,  and  parties  purchasing  land  should  always  consult  the  rec- 
ord of  the  court  to  see  if  there  is  any  judgment  or  incumbrance 
upon  the  land.  That  is  as  far  as  they  are  bound  to  go.  Mr.  Fore- 
man, as  far  as  this  trust  deed  being  recorded  is  concerned,  it  is 
only  notice  as  to  the  contents  of  that  deed,  and  no  further ;  and  if 
there  is  nothing  in  that  deed  that  would  put  one  who  purchased 
the  land  upon  inquiry,  and  put  him  upon  his  guard,  then  that  pur- 
chaser is  not  bound  by  it.  But,  if  there  be  anything  in  that  deed 
placed  upon  record  that  would  indicate  to  a  person  or  put  him  on 
inquiry  to  see  if  there  were  any  incumbrances  or  not  upon  it,  it 
would  be  his  duty  to  pursue  the  inquiry  and  go  to  the  index. 
After  going  there,  it  is  not  necessary  for  him  to  go  any  further.^^ 

§  5144.     Possession  of  land  as  notice  of  rights  of  possessor 
§  5144(1).    Alabama 

The  court  charges  the  jury  that  the  law  charges  the  purchaser  of 
land  with  notice  of  the  possession  of  any  part  of  such  realty  as 
may  be  in  the  actual,  open,  notorious,  and  exclusive  possession  of 
another  claiming  it  as  his  own.^* 

The  court  charges  the  jury  that  if,  at  the  time  of  the  purchase 
by   defendant,   the  plaintiff   was   in    actual,    open,   and    notorious 

possession   of  the   timber   described   in   the    deed   from  to 

,  and  this  possession  was  exclusive  and  under  claim  of  title, 

then,  if  the  facts  and  circumstances  were  such  that  or  de- 

fendaiU  either  knew,  or  by  the  exercise  of  reasonable  diligence  could 
have  known,  of  such  possession,  the  verdict  of  the  jury  should  be 
for  the  plaintiff.^^ 

§  5144(2).     Illinois 

You  are  instructed  that  the  mere  piling  of  wood,  or  lumber,  or 
rails,  or  offal,  upon  a  tract  of  land  or  lot,  unaccompanied  by  any 
other  act  denoting  ownership,  is  not  such  possession  of  the  land  or 
lot  as  would  constitute  notice  to  a  bona  fide  purchaser  of  such 
tract  of  land  or  lot,  unless  such  piling  of  wood  or  lumber  should 
constitute,  in  the  estimation  of  the  jury,  an  open,  visible,  and  ex- 
clusive possession  of  the  lot  in  the  person  piling  such  wood  or 
luml)cr.'^® 

§  5145.     Effect  of  possession  of  growing  timber  as  notice 

The  court  instructs  the  jury  that  the  possession  of  growing  tim- 
ber on  land,  without  any  other  interest  in  the  land  except  the  tim- 

2^- Lovi  V.  Gardner,  .",0  S.  E.  <'.l 7,  .''>.'*.  2^' riiristoiilicr      v.       Curtis-.Vttalla 

S,  C.  '2\.  Lmiilici-  (^.o.,  .">?  So.  S.",7.  17r>  Aln.    l.S^. 

2*  rhriHtnplior      v.       rnrtis-AII;ill;i  i:u  Tiucsdulo  v.  Ford,  37  111.  liiO. 
Luuil.cT  Co.,  57  Ho.  H^il,  175  Ala.  481. 
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ber,  whilst  the  owner  of  the  land  is  in  possession  of  the  land  on 
which  the  timber  is  growing,  will  never  constitute  constructive 
notice  of  the  rights  of  the  person  in  possession  of  such  growing 
timber.'^' 

§  5146.     Effect  of  possession  under  unrecorded  deed 

The  court  charges  the  jury  that  the  possession  of  the  vendee  un- 
der an  unrecorded  deed,  who  is  in  the  open,  notorious,  and  exclu- 
sive possession  and  occupancy  of  real  estate,  claiming  it  as  his 
own,  is  constructive  notice  of  the  vendee's  title,  and  is  as  effective 
for  the  purpose  of  notice  as  though  the  deed  had  been  duly  re- 
corded,^* 

§  5147.     Effect  of  possession  of  land  not  exclusive  of  others 

The  court  charges  the  jury  that  a  possession  of  land  which  does 
not  exclude  the  owner  is  not  such  a  possession  as  will  constitute 
constructive  notice.^® 

The  court  charges  the  jury  that,  if  the  plaintiff  and were 

in  possession  of  the  land  and  timber  jointly  when  bought, 

such  possession  would  constitute  no  notice  of  the  plaintiff's  right  in 
the  premises,  and  the  verdict  of  the  jury  must  be  for  the  defendant, 
if  the  case  is  otherwise  made  out  by  the  defendant.^*^ 

§  5148.     Rights  of  purchaser  on  rescission 

The  court  instructs  the  jury  that,  if  there  was  a  rescission  of  the 

contracts  introduced  in  evidence,,  as  set  forth  in  proposition , 

the  plaintiff  is  entitled  to  recover  of  the  defendant  the  total  amount 
paid  by  her  thereon,  together  with  interest  thereon  at  the  rate  of 
per  cent,  per  annum  from  the  date  of  said  rescission.^^ 

§  5149.  Right  to  reimbursement  for  improvements  on  refusal  to 
carry  out  contract 
You  are  instructed  that  the  defendant  claims  that  he  has  placed 
permanent  and  valuable  improvements  on  the  land  in  controversy, 
and  that  said  land  has  been  enhanced  in  value  by  reason  of  such 
improvements,  and  in  this  connection  you  are  charged  as  a  prin- 
ciple of  law  that  the  defendant  cannot  recover  for  such  improve- 
ments on  the  land  in  controversy  if  he  has  himself  refused  to  carry 
out  his  contract,  and,  if  the  jury  find  and  believe  from  the  evidence 
that  plaintiff's  were  ready  and  willing  to  perform  their  part  of  the 
contract  in  evidence,  and  that  the  defendant  refused  to  perform  the 

2  7  Christopher      v.      Curtis-Attalla  so  Christopher      v.      Curtis-Attalla 

Lumber  Co.,  57  So.  837,  175  Ala.  484.  Lumber  Co..  57  So.  837,  175  Ahi.  484. 

2  8  Christopher      v.      Curtis-Attalla  si  Smith  v.  Treat,  85  jS.  E,  289,  234 

Lumber  Co.,  57  So.  837,  175  Ala.  484.  111.  552. 

29  Christoplier      v.      Curtis-Attalla 
Lumber  Co.,  57  So.  837,  175  Ala.  484. 
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contract  on  his  part,  then  and  in  that  event  the  defendant  would 
not  be  entitled  to  recover  anything  for  the  enhanced  value  of  the 
land  by  reason  of  said  improvements,  and  if  you  so  believe  you 
will  not  allow  him  anything  for  the  same ;   but,  on  the  other  hand, 

if  you  believe  from  the   evidence  that  the   defendant  has 

complied  with  the  terms  of  said  contract  on  his  part,  and  is  not  in 
default,  then  you  will  find  a  verdict  in  his  favor  for  such  sum  as 
you  may  believe  from  the  evidence  the  land  has  been  enhanced  in 
value  by  such  improvements.^' 

§  5150.     Defenses  to  action  for  price — Failure  to  carry  out  parol 
promise 

The  jury  are  instructed  that,  in  order  to  make  the  alleged  parol 
promise  of  plaintiff  a  defense  to  this  action,  they  must  be  satisfied 
that  the  defendant  was  induced  to  purchase  the  property  and  give 
its  bond  for  the  price  on  the  faith  of  such  promise,  and  would  not 
have  done  so  without  such  promise,  and  unless  the  jury  so  find, 
even  if  they  should  find  that  such  promise  was  made  by  plaintiff, 
it  cannot  avail  to  defeat  the  plaintiff's  recovery.^^ 

§  5151.  Right  of  purchaser  in  possession  to  set  up  failure  of  con- 
sideration in  action  on  purchase-money  note 
The  court  instructs  the  jury  that  if  you  find  from  the  evidence 
that  the  plaintiff  is  the  holder  of  the  note  introduced  in  evidence, 
and  that  the  consideration  of  said  note  was  the  transfer  of  certain 
mining  claims  referred  to  in  the  evidence  from  the  payees  in  said 

note,  and  ,  to  the  makers  of  said  note,  and 

,  defendants  in  this  case,  and  that  said  defendants  were  put 

in  possession  of  said  mining  claims  by  said  payees  under  their  deed 

of  date ,  which  is  in  evidence,  and  that  said  defendants  have 

since  that  time  had  peaceable  possession  of  said  mining  claims, 
then  your  verdict  should  be  for  the  plaintiff  for  the  amount  of  said 
note,  with  interest,  after  deducting  all  payments  made  thereon.^* 

§  5152.     False  representations  as  defense  to  action  for  purchase 
price 

The  jury  are  instructed  that  the  plaintiff  is  entitled  to  recover 
the  amount  due  on  said  notes,  unless  the  jury  find  that  the  plaintiff 
made  false  representations  in  regard  to  the  quality,  improvements, 
and  natural  advantages  of  said  land,  and  if  they  find  from  the  evi- 
dence that  he  made  such  representations,  then  the  jury  can  only 
deduct  from  the  amount  of  said  note  the  value  of  the  injury  sus- 
tained by  defendant  on  account  of  such  false  representations.'^'^ 

82  I'oUard     v.      Met 'ruiimicii     (Tex.  :•• '  ( 'jirtcr  v.  I'.uIIcm-.  174  S.  W.  399, 

Civ.  A[)i>.)  KK)  S.  W.  IMS.  2M    Mo.   :'.()(»,   Ann.   ('as.    1917A,   483. 

s;!  Stcwurt    V.   .N'csv    York    iV:  <\  Una  »&  House  V.  Marshall,  18  Mo.  369. 

Coal  Co.,  rAi  A.   i:;."),  liOI  l':i.  liliO. 
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§  5153.  Recovery  by  vendee  for  shortage — Reliance  on  representa- 
tions as  to  acreage 

You  are  instructed  that  it  is  shown  by  the  uncontradicted  evi- 
dence that  on  or  about  the  day  of  ,  the  defendant, 

joined  by  his  wife,  sold  to  the  plaintiff  the  tracts  of  land  described 
in  plaintiff's  petition,  in  consideration  of  certain  property  deeded 
by  plaintiff'  to  defendant,  and  for  the  further  consideration  of  cer- 
tain cash  paid  by  plaintiff"  to  defendant,  and  the  assumption  by 
plaintiff  of  certain  notes  due  by  defendant.  Now,  if  you  believe 
from  a  preponderance  of  the  evidence  that,  while  negotiations  for 
the  sale  of  said  land  were  pending,  the  defendant  represented  to  the 
plaintiff,  as  a  representation  of  fact,  that  the  said  two  tracts  of  land 

so  conveyed,  contained  in  the  aggregate acres  of  land,  and 

if  you  believe  that  the  plaintiff'  relied  upon  said  representations  (if 
any)  and  believed  the  same  to  be  true,  and  was  thereby  induced 
to  purchase  said  land,  and  if  you  further  believe  that  said  land 

contained   materiall}^   less   than  acres,   then   you   will   find 

for  the  plaintiff,  and  assess  his  damages  at  such  proportionate  part 
of  the  total  consideration  paid  by  plaintiff  to  defendant  as  the 
amount  of  the  shortage  in  said  land  bears  to  the  quantity  of  land 
as  represented  by  said  defendant  (if  you  find  such  representations 

ere  made).  Unless  you  find  for  the  plaintiff  under  the  foregoing 
instructions,  then  you  will  find  for  the  defendant.^® 

§  5154.  Damages  recoverable  by  vendee  for  breach  of  agreement 
to  convey 

The  jury   are  instructed   that   in   determining  the  value   of   the 

acre  tract  of  land  involved  in  this  case  they  are  to  fix  the 

actual  cash  market  value  of  said  land  on  ;  and  you  are  fur- 
ther instructed  that  you  are  not  to  consider  the  price  which  the 
land  would  sell  for  under  special  or  extraordinary  circumstances 
not  existing  at  the  time,  but  its  fair  cash  value  if  sold  in  the  market 
under  ordinary  circumstances,  or  under  the  circumstances  then  ex- 
isting, for  cash,  and  not  on  time,  and  assuming  that  the  owner  is 
willing  to  sell  and  the  purchaser  is  willing  to  buy.^' 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 

sales  of  similar  property  in  the  neighborhood  on  or  about  • 

had  been  made,  you  may  take  such  sales  into  consideration  in  de- 
termining the  market  value  of  the  property  in  question  on  that  date.^* 

§  5155.     Measure  of  damages  for  shortage 

The  court  instructs  the  jury  that,  if  they  shall  believe  from  the 
evidence  that  S.  sold  and  conveyed  to  plaintiff'  the  tract  of  land 

3  6Landrum   v.   Thomas   (Tex.   Civ.  ss  Dady  v.  Condit,   TO  N.  E,  lOSS,^ 

App.)  149  S.  W.  813.  209  111.  4S8. 

sTDady  v.   Condit,   TO  N.  E.  1088, 
209  111.  488. 
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in  the  deed  mentioned,  supposing  the  said  tract  of  land  to  contain 
acres  as  set  forth  in  the  said  deed,  and  that  the  land  in  con- 
troversy was  embraced  within  the  boundaries  of  said  deed,  but 
that  the  said  land  was  at  the  time  owned  by  C.  and  in  his  open  and 
notorious  possession,  and  that  the  said  S.  did  not  sell,  or  intend 
to  sell,  and  that  the  said  plaintiff  did  not  buy,  or  intend  to  buy, 
the  land  in  controversy,  but  that  it  is  afterwards  ascertained  that, 
by  reason  of  embracing  the  said  land  in  said  boundary,  there  is 
a  deficiency  in  the  number  of  acres  in  said  tract  of  land,  then  the 
measure  of  plaintiff's  damages  is  the  average  value  per  acre  of  said 
deficiency  to  be  ascertained  by  the  purchase  price  agreed  to  be  paid 
therefor.^^ 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  plaintiff,  in  estimating  the  value  of  the  land  purchased 
by  him  from  said  S.,  and  in  fixing  the  price  he  agreed  to  pay  for 
it,  did  not  give  or  fix  any  special  value  per  acre  to  the  land  in  con- 
troversy over  and  above  the  average  value  per  acre  of  the  whole 
land,  and  if  they  further  believe  that  the  plaintiff  is  entitled  to  re- 
cover damages,  then  they  must  fix  the  damages  for  the  land  lost 
at  the  average  price  per  acre  of  the  land  sold  by  said  S.  to  said  plain- 
tiff.** 

§  5156.     Damages  recoverable  by  vendee  for  failure  of  vendor  to 
fulfill  agreement  to  procure  quitclaim  deed  from  third 
person 
The  jury  are  instructed  that  if  the  jury  shall  believe,  from  the 
evidence,  that  the  witness  had  interviews  with  the  defend- 
ant, at  the  instance  of  the  plaintiff,  in  relation  to  the  procuring  of 
the  quitclaim  deed  referred  to  in  the  contract  given  in  evidence, 

then   the   statements   made  by   the   defendant  to   said  ,   at 

these  interviews,  and  by  him  communicated  to  the  plaintiff,  are  to 
be  considered  by  the  jury  as  having  been  made  by  the  defendant 
to  the  plaintiff;  and  if  the  jury  shall  believe  that  the  defendant 
did  not  act  in  bad  faith,  either  in  making  the  contract  or  in  fail- 
ing to  perform  the  same,  and  that  the  plaintiff',  in  the  manner  above 
stated,  was  informed  of  defendant's  inability  to  procure  said  quit- 
claim deed,  then  the  measure  of  damages  in  this  case  will  not  ex- 
ceed the  value  of  the  premises  to  be  conveyed  by  said  deed,  at  the 
time    wlicn    such    communication    was    made   to    the    plaintiff    with 

interest  thereon   at  per  cent,   per  annum,   to   the  present 

timc.*^ 

89  SlKiffcy's    Ex'r    v.    (Jurdinor,    79  *"  Slicffcy's    Ex'r    v.    Gardiner,    79 

Va.  3i;j.  Vii.  :{i;{. 

*i  Galo  V.  Dean,  20  111.  320. 
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CHAPTER  CCLXXXII 

WAR 

§  5157.     Liability  for  violation  of  Sedition  Act. 

5158.  Criminal  liability  for  obstructing  enlistment  in  military  forces. 

5159.  Same — Necessity  of  showing  intent  to   influence  particular  person. 

Effect  of  war  as  suspending  running  of  statute  of  limitations,  see  ante,  §  727. 

§  5157.     Liability  for  violation  of  Sedition  Act 

Another  subject  has  been  suggested  during  the  course  of  this 
trial,  in  reference  to  which  I  conceive  that  I  should  give  you  in- 
structions. You  should  understand,  gentlemen,  that  it  is  a  constitu- 
tional provision  that  a  person  has  the  right  of  freedom  of  speech, 
and  Congress,  true  enough,  has  no  right  to  enact  laws  abridg- 
ing the  freedom  of  speech ;  but,  gentlemen,  this  is  a  much-abused 
term,  and  I  instruct  you  that  the  guaranty  cannot  be  successfully 
resorted  to  as  a  protection  in  time  of  war,  where  things  that  are  said 
or  uttered  involve  the  integrity  of  the  nation,  or  injure  or  tend  to 
injure  the  United  States — in  other  words,  a  citizen  would  not  be 
permitted  to  speak  or  write  in  the  time  of  war  in  a  way  that  would 
interfere  with  the  successful  ending  of  the  war.  While  citizens 
may  fairly  criticize  the  laws  of  Congress,  and  even  the  acts  of  the 
President,  or  of  the  army  or  navy,  yet  such  criticism  must  be  hon- 
est and  based  upon  truth,  and  not  with  the  intent  to  violate  the 
Sedition  Act  in  question.  When  the  words  uttered  are  accompanied 
by  a  willful  intent  to  disobey  the  statute,  and  to  obstruct  the  re- 
cruiting or  enlistment  service  of  the  United  States,  or  the  pur- 
poses that  the  United  States  has  in  engaging  in  the  war,  or  to 
induce  disloyalty  or  insubordination,  or  attempt  so  to  do,  then, 
gentlemen,  what  was  said  becomes  seditious  and  an  infraction  of 
the  statute.  In  this  respect,  gentlemen,  the  Sedition  Act,  as  amend- 
ed in  May,  1918,  and  under  which  this  indictment  is  found,  is  very 
broad  and  comprehensive,  and  it  will  bear  reading  again.  This  is 
an  extraordinary  measure,  limited  to  times  when  the  United  States 
is  at  war,  and  by  that  I  mean  to  be  understood  as  saying  that  very 
likely  the  things  that  are  claimed  to  be  said,  if  they  were  said, 
would  not  be  a  violation  of  the  statute  if  we  were  not  at  war,  but 
being  at  war,  a  different  situation  presents  itself,  and  Congress  has 
met  the  situation  by  enacting  the  statute  to  which  I  am  now  call- 
ing your  attention.^ 

1  Dodge  V.  United  States  (C.  C.  A.,  N.  Y.)  258  F.  300,  169  C.  C.  A.  316, 
7  A.  L.  R.  1510. 
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§  5158.     Criminal  liability  for  obstructing  enlistment  in  military- 
forces 

The  court  instructs  the  jury  that  to  obstruct,  in  its  broad  sense, 
means  to  hinder,  to  impede,  to  embarrass,  to  retard,  and,  as  used 
in  the  indictment,  it  means  active  antagonism  to  the  enforcement 
of  the  act  of  Congress ;  that  is,  the  act  providing  for  the  recruit- 
ing and  enlistment  service  of  the  United  States.  The  word  does 
not  mean,  as  here  used,  to  wholly  impede  or  to  block  the  way. 
It  is  sufficient  that  the  act  tends  to  hinder  or  to  make  it  harder  or 
more  difficult  for  the  government  to  progress  with  the  work  of  re- 
cruiting or  enlistment  of  men  into  the  service.  Whatever  has  this 
effect  works  to  the  injury  and  damage  of  the  government.  The 
injury  follows  as  the  necessary  and  logical  effect  and  sequence  of 
the  act  of  retarding  or  making  it  harder  or  more  difficult  for  the 
government  to  act  and  carry  forward  the  work  of  recruiting  and 
enlistment.  No  other  or  more  specific  injury  to  the  United  States 
than  this  is  necessary  or  required  to  be  shown.  Having  defined 
these  offenses,  so  denounced  by  statute,  you  will  appreciate  how 
essential  it  is  for  the  successful  prosecution  of  the  war  that  none 
of  these  evils  shall  possess  the  men  of  the  country  subject  to  the 
selective  draft  and  that  no  obstruction  shall  be  interposed  in  any 
way  to  impede,  retard,  hinder,  or  make  it  harder  or  more  difficult 
for  the  government  to  recruit  and  enlist  men  in  the  military  serv- 
ice ;  hence  there  is  great  and  wholesome  reason  for  the  statute, 
and  the  reason  for  its  rigid  enforcement  is  just  as  potent  and  over- 
powering. Nothing  should  interfere  with  the  military  and  naval 
forces  of  the  United  States,  nor  with  the  work  of  recruiting  or  en- 
listment of  the  men  that  go  to  make  up  such  forces.  Any  means 
employed  by  which  to  cause  the  evils  enumerated,  or  any  one  of 
them  is  denounced.  You  will  note  that  the  term  "willfully"  is  em- 
ployed in  the  statement  of  the  statute  as  to  what  will  constitute 
the  offense.  This  means  that  the  acts  complained  of  must  have 
been  done  with  knowledge  on  the  part  of  the  defendant  of  what 
he  was  doing,  and  that  he,  having  sucli  kn()\vledgc,  intentionally 
did  the  acts  and  intended  thereby,  and  had  such  purpose  therein, 
that  the  result  of  doing  such  acts  would  be  to  cause  insubordina- 
tion, disloyalty,  or  refusal  of  duty  in  the  military  service,  or  would 
tend  to  imjierie  or  hinder  the  recruiting  and  enlistment  of  men  into 
the  service,  to  the  injury  of  the  United  States.'^ 

2  KliiihcTii   V.    United   .Sl;ile.s   (C.   C.   A.,  Vi.)  -Joo  F.  SC5,  iUT  C.  C.  .A-  1S5. 
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§  5159.     Same — Necessity  of  showing  intent  to  influence  particu- 
lar person 

You  must  be  satisfied,  g-entlemen,  that  the  words  are  adapted 
to  produce  the  effect  alleged  and  were  used  with  the  intent  to  pro- 
duce it.  It  is  not  necessary  that  the  United  States  shall  prove  an 
attempt  to  influence  any  particular  person.  It  is  enough  for  them 
to  satisfy  you  that  an  attempt  was  made  to  cause  persons  who 
should  thereafter,  during  the  period  of  the  war,  become,  by  enlist- 
ment or  by  draft,  members,  as  the  statute  says,  in  the  military  and 
naval  forces,  to  refuse  the  duty  imposed  upon  them,  or  to  become 
insubordinate,  disloyal,  or  mutinous.* 

3  Coldwell  V.  United  States   (C.  C.  A.,  R.  I.)  256  F.  805,  168  C.  C.  A.  151. 
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§  5160.     Negotiability  of  warehouse  receipts  and  rights  of  trans- 
feree 

You  are  instructed  that  warehouse  receipts  are  not  negotiable 
in  the  legal  sense,  so  as  to  enable  the  person  holding  them  to  trans- 
fer a  greater  right  or  title  to  the  property  mentioned  in  them  than 
he  himself  had.  Their  only  office*  is  to  stand  in  the  place  of  the 
property  itself,  so  far  as  the  questions  involved  in  this  case  are  con- 
cerned, for  the  convenience  of  the  parties  interested  in  the  prop- 
erty. The  delivery  of  the  receipts  has  the  same  effect  as  the  de- 
livery of  the  property,  no  greater  and  no  less.^ 

§  5161.     Effect  of  receipts  as  standing  in  place  of  property 

You  are  inslruclcd  that  the  possession  by  of  the  ware- 
house receipts,  making  the  pork  deliverable  to  their  order,  has 
the  same  effect  as  if  the  pork  had  been  in  their  own  warehouse, 

1  Eurton  v.  Curyoa,  10  JU.  ;]20,  89  Am.   Dec.  350. 
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and  pledging  by  delivering  the  receipts  has  the  same  effect  as  if 
the  pork  had  been  delivered  by  moving  the  barrels  to  another 
warehouse.'* 

§  5162.     Duty  of  warehouseman  with  respect  to  delivery  of  prop- 
erty stored 
The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 

that  had  grain  enough  on  hand  to  supply  the  demand  of 

,  and  were  ready  and  willing  to  deliver  the  same  at  all  rea- 
sonable hours,  when  called  for,  it  shows  a  performance  of  their 
contract,  so  far  as  the  question  of  delivery  is  concerned.* 

§  5163.     Right  of  warehouseman  to  pledge  goods  stored  for  own 
debt 

The  jury  are  instructed  that,  if  the  plaintiffs  owned  the  lathe 

and  sent  it  to  as  a  commission  merchant,  in  the  ordinary 

course  of  business,  to  sell,  then  had  no  authority  to  pledge 

the  lathe  to  the  defendants,  either  by  a  warehouse  receipt  or  in  any 
other  way,  for  any  debt  he  on  his  own  account  may  have  owed  the 
defendants.* 

§  5164.     Liability  for  injuries  to  goods  in  general 

The  court  instructs  the  jury  that,  if  they  find  that  the  squabs, 
ducks,  and  chickens  mentioned  in  the  evidence  were  in  good  and 
marketable  condition  and  properly  prepared  and  packed  for  cold 
storage  when  they  were  deposited  by  the  plaintiff'  and  accepted  by 

the  defendant  for  cold  storage  during  the  months  of  and 

(if  the  jury  find  such  deposit  and  acceptance),  and  that  the 

same  squabs,  ducks,  and  chickens  were  in  a  damaged  condition 
when  they  were  delivered  by  the  defendant  to  the  plaintiff  during 
the  months  of and (if  the  jury  find  they  were  so  de- 
livered), and  if  they  further  find  that  the  damaged  condition  of 
said  poultry  was  due  to  the  negligence  of  the  defendant — that  is, 
to  the  failure  of  the  defendant,  or  its  agents  or  emplo3^es,  to  exer- 
cise that  degree  of  care  and  skill  or  to  employ  those  means  and  fa- 
cilities which  ordinarily  prudent  business  men  in  the  same  business 
and  under  the  same  circumstances  would  have  exercised  and  em- 
ployed in  the  storage  and  preservation  of  like  goods  so  deposited 
— then  their  verdict  will  be  for  the  plaintiff.^ 

2  Burton  v.  CuFyea,  40  111.  320,  S9  4  Hale  v.  Barrett,  26  111.  195,  79 
Am.  Dec.  350.  Am.  Dec.  367. 

3  Cole  V.  Tyng,  24  111.  99,  76  Am.  s  Baltimore  Refrigerating  &  Heat- 
Dec.  735.  ing  Co.  of  Baltimore  City  v.  Kreiner, 

71  A.  1066,  109  Md.  361. 
Inst.to  Juries— 336 
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§  5165.     Degree  of  care  required  as  ta  subject  of  bailment 
§  5165(1).    Delaware 

You  are  instructed  that,  in  cases  of  the  character  of  the  one  now 
before  the  court,  the  care  required  on  the  part  of  the  defendant  is 
such  care  as  a  reasonably  careful  owner  of  similar  goods  would 
exercise.  We  think  such  care  would  be  reasonable  and  due  care 
under  the  circumstances.  The  important  and  crucial  question  for 
your  determination,  therefore,  is  whether  the  defendant  did  or  did 
not  exercise  such  care  in  regard  to  the  eggs  as  a  reasonably  care- 
ful owner  of  similar  goods  would  have  exercised.  The  defendant 
would  not  be  liable  for  any  loss  or  injury  to  the  eggs  which  could 
not  have  been  avoided  by  the  exercise  of  such  care.^ 

You  are  instructed  that  the  relation  of  bailor  and  bailee  existed 
between  the  plaintiff  and  defendant  while  the  eggs  were  in  the  cus- 
tody and  control  of  the  defendant,  and  because  of  that  relation  it 
was  the  duty  of  the  defendant  to  exercise  due  and  reasonable  care 
and  circumspection  in  storing  and  keeping  them.  The  degree  of 
care  required  to  be  exercised  was  such  as  was  reasonably  neces- 
sary to  keep  the  eggs  in  good  condition  in  a  cold  storage  ware- ' 

house.     If  a  temperature  not  higher  than  degrees   above 

zero  Fahrenheit,  and  called  and  known  in  the  business  as  "sharp 
freezer,"  was  necessary  to  keep  the  eggs  in  proper  condition,  and 
such  a  temperature  could  have  been  maintained  in  the  exercise  of 
reasonable  care  by  a  party  engaged  in  the  cold  storage  business 
and  keeping  a  cold  storage  warehouse  wherein  frozen  canned  eggs 
were  stored  and  kept,  then  it  was  the  duty  of  the  defendant  to 
maintain  such  a  temperature.  If  the  eggs  in  question  were  ruined 
or  damaged  because  of  the  defendant's  failure  to  maintain  a  tem- 
perature sufficiently  low  to  keep  them  in  good  condition,  and  such 
a  temperature  could  have  been  maintained  by  the  exercise  of  rea- 
sonable care,  then  the  defendant  is  liable  to  the  plaintiff  in  this 
action  on  account  of  such  negligence  or  want  of  due  care,  and  your 
verdict  should  be  in  favor  of  the  plaintiff.  But,  if  you  believe  that 
the  eggs  in  controversy  were  kept  in  good  condition  while  in  the 
custody  and  control  of  the  defendant,  and  were  not  in  a  damaged 
condition  when  delivered  to  or  called  for  by  the  plaintiff;  or,  if 
you  believe  the  goods  were  in  a  damaged  condition  when  called 
for  or  inspected  by  the  plaintiff  or  his  agents,  but  that  such  condi- 
tion was  owing  to  the  fact  that  the  eggs  were  in  bad  condition 
when  received  by  the  defendant  and  was  not  caused  by  the  failure 
of  the  defendant  to  exercise  proper  and  reasonable  care  in  their 
keeping;   or  if  you  believe  the  eggs  were  damaged  after  they  were 

8  11.  J.  Keith  Co.  V.  iSootb  Fisheries  Co.,  S7  A.  715,  4  lioyce,  218. 
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removed  from  the  custody  and  control  of  the  defendant,  the  de- 
fendant is  not  liable,  and  your  verdict  should  be  in  its  favor.' 

§  5165(2).    Illinois 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  plaintiff  stored  wheat  in  defendant's  mill  for  safe-keeping, 
then  defendant  was  bound  only  to  use  ordinary  care  in  keeping 
and  caring  for  said  wheat.* 

§  5165(3).    Missouri 

The  jury  are  instructed  that  "ordinary  care,  effort,  and  dili- 
gence," as  the  terms  are  used  in  these  instructions,  mean  such  care, 
effort,  and  diligence  as  a  person  of  ordinary  sense  or  prudence  en- 
gaged in  the  same  business  or  similar  business  might  reasonably 
be  expected  to  use  under  the  same  or  similar  circumstances.® 

§  5165(4).     Tennessee 

The  jury  are  instructed  that,  if  you  find  that  the  defendant  com- 
press company  held  this  cotton  at  the  time  of  its  destruction  as 
Avarehousemen  only  (that  is,  for  storage  and  compression,  without 
any  superadded  obligation,  and  in  this  connection  you  need  not 
consider  the  question  of  insurance),  then  the  lav\^  imposed  on  jt 
as  the  measure  of  its  duty  ordinary  care,  or,  as  specifically  stated 
by  an  eminent  law  writer,  "the  care  and  diligence  which  good  and 
capable  warehousemen  are  accustomed  to  show  under  similar  cir- 
cumstances, ox  that  which  business  men,  experienced  and  faithful 
in  the  particular  department,  are  accustomed  to  exercise  when  in 
the  discharge  of  their  duties."  The  warehouseman  must  erect  a 
good  building,  reasonably  suited  and  adapted  for  safe-keeping  of 
the  particular  property  intended  to  be  taken  care  of  (it  need  not 
be  fireproof),  and  he  must  keep  it  watched  in  proportion  to  the  risks 
he  is  subject  to,  and  the  value  of  the  goods  with  which  he  is  likely 
to  be  intrusted,  having,  of  course,  in  view  the  position  in  which 
his  building  is  to  stand,  and  his  capacity  of  thus  burdening  him- 
self without  incurring  unjustifiable  expense.^'* 

§  5166.     Injury  to  goods  from  heavy  rain 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 

the  evidence  that  on  and  prior  to defendant  was  engaged  in 

operating  a  warehouse  in  the  city  of ,  and  storing  goods  for 

hire,  and  that  while  so  engaged  prior  to  and  on  said  date  plaintiff 
had  stored  in  defendant's  said  warehouse  for  safe-keeping  

7  H.  J.  Keith  Co.  v.  Booth  Fisheries  v.  Springfield  Ice  &  Refrigerating  Co., 
Co.,  87  A.   715,  4  Boyce,  218.  168  S.  W.  772,  259  Mo.  644. 

8  Mayer  v.  Gersbacher,  69  N.  E.  7S9,  lo  Lancaster  Mills  v.  Merchants' 
207    111.    296.  Cotton  Press  &  Storage  Co.,  14  S.  W. 

8  Springfield    Crystallized    Egg   Co.      317,  89  Tenn.  1,  24  Am.  St.  Rep.  586. 
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barrels  of  crystallized  eggs  upon  which  it  was  to  pay  storage  of 

cents  per  barrel  per  month,  and  that,  while  said  eggs  were 

so  stored  by  defendant,  the  basement  or  room  in  which  they  were 
stored  was  flooded  with  water,  which  came  in  contact  with  said 
eggs  and  damaged  them,  and  that  defendant,  its  agents  or  serv- 
ants in  charge  of  said  warehouse,  knew  that  water,  by  coming  in 
contact  with  said  eggs,  would  damage  or  ruin  them,  and  if  you 

further  find  from  the  evidence  that  during  said  ,  a  heavy 

and  extraordinary  rainfall  at  said  place  produced  a  great  flood  of 
water,  which  caused  said  basement  or  room  where  said  eggs  were 
stored  to  be  in  danger  of  becoming  flooded  with  water  and  said 
eggs  to  be  in  danger  of  coming  in  contact  therewith,  and  that  de- 
fendants or  its  agents  and  servants  were  warned  or  knew  of  said 
danger,  or  if  you  find  from  the  evidence  that  they  could  have  known 
thereof  by  the  exercise  of  ordinary  care  on  their  part,  and  that  de- 
fendant could  have  then,  by  the  exercise  of  ordinary  care  and  dili- 
gence, removed  said  eggs  to  a  place  of  safety  and  prevented  said 
injury  or  damage  to  them  and  failed  to  do  so,  and  that  by  reason  of 
said  negligence  and  failure  of  the  defendant  said  eggs  became  dam- 
aged or  ruined,  your  verdict  should  be  for  the  plaintift'." 

§  5167.     Liability  for  injuries  caused  by  bursting  of  water  main 

The  court  instructs  the  jury  that,  even  though  they  find  that  the 

cellar  of  the  cold  storage  warehouse  of  the  Company  was 

without  any  carelessness  or  negligence  on  the  part  of  said  company 

flooded  on ,  by  the  bursting  of  a  city  water  main  one  square 

and  a  half  away  from  said  cellar,  and  that  the  damage  to  the  plain- 
tiff's poultry  (if  the  jury  find  that  it  was  damaged)  was  caused  by 
such  flooding  of  the  cellar,  the  plaintiff  is  still  entitled  to  recover 
in  this  case,  provided  the  jury  further  find  that  the  said  cellar 
was  not  a  reasonably  proper  and  safe  place  for  the  cold  storage  of 
the  plaintiff's  poultry;  that  is  to  say,  that  an  ordinarily  prudent 
business  man  in  the  same  business  and  under  the  same  circum- 
stances would  not  have  stored  similar  poultry  in  said  cellar.^^ 

The  court  instructs  the  jury  that  although  they  may  find  that 
the  cellar  of  the  defendant  company's  cold-storage  warehouse  was 
without  any  negligence  or  carelessness  on  the  part  of  said  com- 
pany flooded  on  ,  by  the  bursting  of  a  city  water  main  one 

square  and  a  half  away  from  said  cellar,  and  although  they  find 
that  the  damage  to  the  plaintiff's  poultry  (if  the  jury  find  that  it 
was  damaged)  was  caused  by  such  flooding,  still  if  the  jury  further 
fin'd  that  ordinarily  prudent  business  men  in  the  same  business  and 

11  S|iriiiKlif.'l(l  Cryst'illizcd  Ekr.  Co.  12  Haltiniorn  UefriKeratlns  &  Ilent- 

V.  Sj)i-iiiirli('l(l  lf(?<Si  Ki'friKcniLiuii  Co.,  iiitr  ("o.  of  Hallimore  ("^ity  v.  Kroiuer, 
lUy  !S.  \V.  112,  liG'J  Mu.  GUI.  71  A.  JOGO,  lU'J  Md.  301. 
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under  the '  same  circumstances,  in  case  they  had  stored  similar 
goods  in  said  cellar,  would  have  provided  and  kept  in  working 
order  some  outlet  or  drainage  from  said  cellar,  and  that  the  defend- 
ant did  not  provide  or  keep  in  working  order  such  outlet  or  drain- 
age from  said  cellar,  then  the  plaintiff  is  entitled  to  recover  in  this 
case,  provided  the  jury  further  find  that  said  flood  of  water  would 
not  have  gotten  into  the  ice  box  or  freezer  where  the  plaintiff's 
poultry  was  (if  the  jury  so  find)  if  the  defendant  company  had 
provided  such  outlet  or  drainage)  and  kept  it  in  working  order. ^^ 
The  court  instructs  the  jury  that,   even  though  they   find  that 

the  cellar  of  the  cold  storage  warehouse  of  the Company  was 

flooded  on ,  by  the  bursting  of  a  city  water  main  one  square 

and  a  half  away  from  said  cellar,  and  that  the  damage  to  the  plain- 
tiff's poultry  (if  the  jury  find  it  was  damaged)  was  caused  by  such 
flooding,  the  plaintiff'  is  still  entitled  to  recover  in  this  case,  pro- 
vided the  jury  further  find  that  the  water  from  the  city's  main 
would  not  have  gotton  into  the  ice  box  or  freezer  built  in  said  cellar 
where  the  plaintiff's  poultry  was  (if  the  jury  so  find)  if  the  de- 
fendant company  had  exercised  reasonable  care,  as  defined  in  the 

plaintiff's  prayer,   in   the   construction   of  said   ice  box  or 

freezer,  or  in  keeping  the  doors  to  said  ice  box  or  freezer  closed.^* 

§  5168.     Presumptions  and  burden  of  proof 

You  are  instructed  that,  in  order  that  the  plaintiff  may  recover 
you  must  be  satisfied  by  the  weight  or  preponderance  of  the  evi- 
dence, not  only  that  the  eggs  were  damaged,  but  also  that  the  dam- 
age was  caused  by  the  negligence  of-the  defendant,  that  is,  by  the 
failure  of  the  defendant  to  exercise  due  and  reasonable  care  in  the 
storing  and  keeping  of  them.  If  the  loss  or  damage  happened  from 
any  other  cause  the  plaintiff  cannot  recover.  Negligence  in  law 
is  the  want  of  due  care,  or  the  failure  to  exercise  that  degree  of 
care  with  respect  to  the  subject-matter  in  controversy,  which  an 
ordinarily  prudent  man  would  have  exercise  under  like  circum- 
stances. Ordinarily  negligence  is  never  presumed,  but  must  be 
proved  like  any  other  substantive  fact,  and  the  burden  of  proof 
is  upon  the  plaintiff'.  But  where  the  property  is  damaged  or  in- 
jured while  in  the  exclusive  custody  of  a  bailee,  his  servant,  or 
agent,  it  is  incumbent  upon  the  bailee  to  satisfy  the  jury  that  the 
injury  was  not  occasioned  by  the  negligence  of  himself  or  his  serv- 
ant or  agent.^® 

13  Baltimore  Refrigerating  &  Heat-  ing  Co.  of  Baltimore  City  v.  Kreiner, 
ing  Co.  of  Baltimore  City  v.  Kreiner,       71  A.  1066,  109  Mtl.  361. 

71  A.  1066,  109  Md.  361.  i5  H.  J.  Keith  Co.  v.  Booth  Fisher- 

14  Baltimore  Refrigerating  &  Heat-      ies  Co.  (Del.)  S7  A.  715,  4  Boyce,  218 
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§  5169.     Measure  of  damages  for  negligent  injury  to  goods 
§  5169(1).    Delaware 

You  are  instructed  that,  if  you  find  for  the  plaintiff  your  verdict 
should  be  for  such  a  sum  of  money  as  you  beheve  from  the  testi- 
mony would  be  sufficient  to  reasonably  compensate  the  plaintiff 
for  the  loss  or  damage  he  sustained  on  account  of  the  defendant's 
negligence  in  the  storage  and  keeping  of  the  eggs  in  question,  to- 
gether with  lawful  interest  thereon  from  the  time  of  defendant's 
tort  or  default,  less  any  sum  you  may  believe,  under  the  instruc- 
tion of  the  court  the  defendant  is  entitled  to  for  storage  expenses, 
including  interest  thereon.  The  measure  of  damages  in  a  case  of 
this  character  is  the  difference  between  the  value  of  the  goods  in 
their  damaged  state  and  what  would  have  been  their  value  if  kept 
and  delivered  in  good  condition ;  that  is,  the  difference  between 
the  value  of  the  damaged  goods  and  the  market  value,  at  the  time 
of  the  tort,  of  goods  of  the  same  character  in  proper  condition,  with 
interest.^* 
§  5169(2).     Maryland 

The  court  instructs  the  jury  that,  if  they  find  for  the  plaintiff, 
then  the  measure  of  damages  is  the  difference  between  the  market 
value  of  the  squabs  and  chickens  in  their  damaged  condition  and 
the  market  price  of  good  and  marketable  squabs,  ducks,  and  chick- 
ens of  the  same  kind  at  the  various  times  when  said  poultry  was 

delivered  by  the  defendant  to  the  plaintiff,  with  interest  at  ■ 

per  cent,  from  ,  in  the  discretion  of  the  jury.^' 

§  5169(3).    Missouri 

The  court  instructs  the  jury  that,  if  you  find  in  favor  of  the  plain- 
tiff, your  verdict  should  be  for  the  difference  between  the  reason- 
able market  value  of  the  crystallized  eggs  stored  by  the  plaintiff 
with  the  defendant  in  the  damaged  condition  on  the  date  of  the 
damage  and  the  reasonable  market  value  thereof  at  the  time,  if 
the}'  had  not  been  damaged,  and  you  are  further  instructed  that,  if 
vou  find  from  the  evidence  that  any  of  such  crystallized  eggs  were 
totally  ruined,  then  your  verdict  should  be  for  such  sum  as  you 
shall  believe  from  the  evidence  was  the  reasonable  market  value  of 
stich  crystallized  eggs  at  the  time  they  were  so  ruined.*" 

§  5170.     Compensation    of    warehouseman — Rights    where    goods 
damaged  by  his  negligence 

You  arc  instructed  that  if  ycni  liiul  that  the  defeiulant  by  its 
negligence  damagcfl   the  eggs  of  tlie  plainlilT,  the  plaintiff  would 

10  II.  J.  Koitli  Co.  V.  I'.ooth  Fisher-  : «  Si)rinf;rK'l(l   Cr.vst.MUiziMl   Kiiu;  Co. 

I»!.s  Co.,  87  A.  Tin,  4  Ild.vcc.  21S.  v.  Siuiii!: 'icld  Ice  iV:  Itt'l  ri.m'ratiiig  Co., 

17  lialtimoro  Ucfriucriitiii;,'  &  llc:it-  IGS  S.  W.  772,  L'oU  Mo.  (104. 
iriK  Co.  of  r.:iHiiri<iic  City  v.  Kreiiier, 

71  A.  io<;(;,  loij  .M(i.  ;;yi. 
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be  entitled  to  recover,  but  the  defendant  would  be  entitled  to  be 
allowed  reasonable  expenses  for  storage  up  to  the  time  of  the  tort 
or  default,  and  the  amount  allowed  the  plaintiff  should  be  dimin- 
ished to  that  extent.  But  the  defendant  would  not  be  entitled  to 
any  storage  expenses  incurred  after  the  tort  or  default. ^^ 

§  5171.  Necessity  of  delivery  of  identical  property  stored  in  order 
to  recover  for  storage 
The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  K.  owned  a  quantity  of  corn  in  the  warehouse  of  plaintiffs, 
which  was  subject  to  storage,  or  liable  to  become  so,  and  that  he 
sold  the  corn  to  defendant  with  the  understanding  that  said  corn 
would  become  or  was  subject  to  storage,  then  plaintiffs  became 
liable  to  account  to  defendant  for  such  corn  from  the  time  they 
knew  of  his  purchase,  and  had  a  lien  on  the  corn  for  any  storage 
that  might  be  due  them  at  the  time  of  delivery;  and  if  the  jury 
should  further  believe,  from  the  evidence,  that  other  corn  was 
delivered  by  plaintiffs  to  defendant  in  lieu  of  that  originally  pur- 
chased, and  that  the  same  was  accepted  by  defendant  with  knowl- 
edge that  it  was  different  corn,  and  without  objection  made  on 
that  account  by  defendant,  the  fact  that  the  corn  delivered  was 
not  the  same  bought,  would  not  divest  the  lien  for  storage,  or 
deprive  plaintiffs  of  any  right  they  might  otherwise  have  to  recover 
for  such  storage."'' 

§  5172.     Right  to  lien  for  storage — Place  of  storage 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  the  plaintiffs  had  given  a  warehouse  receipt  for  the  corn,  as 
being  in  a  certain  warehouse,  then  they  could  not  charge  the  de- 
fendant for  storing  it  in  any  other  place,  unless  the  defendant  as- 
sented to  its  being  stored  in  another  place,  or  unless  some  other 
prior  holder  of  the  receipt  had  assented  to  it,  and  defendant  had 
notice  of  it  when  he  purchased. ^^ 

You  are  instructed  that  the  place  where  the  corn  was  stored  is 
immaterial  as  to  the  question  of  storage,  if  the  owner  receive  the 
corn  without  objection  from  the  place  where  it  is  stored.-' 

§  5173.     Same — Effect  of  mixinfr  goods  belonging  to  different  own- 
ers 

You  are  instructed  that  a  warehouseman,  who  receives  corn  or 
other  grain  in  store  to  be  delivered  at  a  future  day,  is  responsible 
for  its  safe  delivery  to  whoever  may  be  authorized  to  receive  it 

10  H.  J.  Keith  Co.  v.  Booth  Fisher-  21  Cole  v.  Tyng,  24  111.  99,  76  Am. 

ies  Co.  (Del.)  87  A.  71.5,  4  Boyce,  218.  Dec.   73.5. 

20  Cole  V.  Tyug,  24  111.  99,  76  Am.  22  Cole  v.  Tyng,  24  111.  99,  76  Am. 

Dec.  735.  Dec.  735. 
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at  the  time  of  delivery,  whether  he  was  the  owner  when  it  was 
stored  or  not,  and  is  entitled  to  a  lien  upon  the  property  stored 
for  any  charges  he  may  rightfully  have  for  storage  on  it  in  the 
meantime,  and  has  the  right  to  enforce  said  lien  against  said  prop- 
erty at  or  before  the  delivery  of  the  same,  unless  provided  other- 
wise by  contract  between  the  owners ;  and  the  fact  that  the  grain 
stored  may  have  been  mixed  with  other  grain,  so  that  the  identity 
of  this  particular  grain  is  lost,  does  not  afifect  the  right  to  storage, 
provided  such  mixture  was  made  with  the  consent  of  the  owner, 
and  the  warehouseman  has  on  hand  during  the  time  a  sufficient 
quantity  of  grain  of  like  quality  to  meet  the  demand  and  to  be 
delivered  when  called  for.^^ 

You  are  instructed  that,  when  grain  on  store  in  a  warehouse  is, 
by  consent  of  the  owner,  mixed  with  other  grain,  though  the  owner 
in  such  case  loses  his  right  of  property  in  the  specific  grain  stored, 
he  becomes  entitled  to  an  aliquot  share  of  the  common  mass,  and 
the  acceptance  by  him,  without  objection,  of  a  like  amount  from 
such  common  mass,  and  with  knowledge  that  it  is  not  the  identi- 
cal grain  stored,  estops  him  from  refusing  to  pay  storage  on  that 
account.'* 

§  5174.  Liability  for  storage  of  one  purchasing  goods  in  warehouse 
The  jury  are  instructed  that  if  they  find,  from  the  evidence,  that 
defendant  owned  the  corn  when  the  storage  accrued,  and  purchased 
the  corn  of  K.  with  the*knowledge  that  it  would  be  liable  to  stor- 
age if  left  in  the  warehouse  of  the  plaintiffs  after  a  certain  date, 
and  with  the  understanding  that  he  was  to  pay  any  storage  which 
might  accrue,  then,  if  they  should  further  believe,  from  the  evi- 
dence, that  storage  did  rightfully  accrue  to  the  plaintiffs  upon  such 
corn,  the  jury  should  find  for  the  plaintiffs  the  amount  of  such 
storage  subject  to  any  set-off  which  may  be  proved  or  admitted  in 
the  case."'* 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  a  warehouse  receipt  was  given  by  plaintiffs,  for  the  corn  in 
question,  and  that  the  same  was  assigned  to  defendant,  then  all 
the  provisions  of  said  receipt  should  take  effect,  as  well  against 
as  in  favor  of  defendant,  and  if,  by  such  receipt,  and  the  proofs  in 
the  case,  storage  was  properly  chargeable  on  the  corn  when  de- 
livered to  defendant,  the  liability  to  pay  rests  on  defendant.^" 

28  Cole  V.  TyiiR,  24  Til.  OD,  70  Am.  s"- Colo  v.  Tyiis,  24  111.  99,  7G  Aiu. 

1)00.  I'l'i.  Dec.  7.''>">. 

24  Colo  V.  Tyiig,  21  111.  'M,  7U  Am.  i;o  Colo  v.  Tyiig,  24  111.  i)0,  70  Am.. 

Dec.  7o5.  Dec.  735. 
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§  5175.     Liability  of  purchaser  of  receipt  for  storage 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  defendant  purchased  the  receipt  from  K.,  then  defendant  took 
the  receipt  subject  to  the  same  conditions,  and  the  claim  of  the 
plaintiffs  for  storage,  in  the  same  way  that  K.  would  have  been, 
had  he  held  the  same."' 

The  jury  are  instructed  that  if  they  believe,  from  the  evidence, 
that  K.  was  to  pay  storage  on  the  corn  after  ,  and  that  de- 
fendant C.  purchased  the  corn  subject  to  the  same  conditions,  and 
if  they  further  believe  that  the  plaintiffs  stored  the  corn,  or  any 

part  thereof,  after  ,  and  that  they  delivered  the  corn  from 

time  to  time  to  C,  as  called  for  by  him,  they  should  allow  the 
plaintiff's  a  reasonable  compensation  for  such  storage,  if  they  fur- 
ther believe  that  the  defendant  purchased  the  receipt  and  corn 
of  K.,  and  that  he  took  it  subject  to  the  claim  of  the  plaintiffs  for 
storage.^^ 

§  5176.     Waiver  of  lien  of  warehouseman 

You  are  instructed  that,  if  the  defendants  had  a  lien  upon  the 
lathe  for  any  freight  and  charges  that  they  had  paid  upon  it,  but 
took  K.'s  duebill  for  such  freight  and  charges,  and  delivered  the 
lathe  to  him,  then  they  lost  their  lien,  and  could  not  afterwards, 
and  by  a  new  contract  with  K.,  take  the  lathe  and  hold  it  as  a  se- 
curity for  such  freight  and  charges,  without  the  consent  of  the 
plaintiffs,  if  they  believed,  from  the  evidence,  that  they  owned  the 
lathe.-» 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  plaintiffs  had  no  contract,  express  or  implied,  with  C,  by 
which  C.  was  bound  to  pay  for  the  storage,  then,  although  the  plain- 
tiffs had  a  lien  on  the  corn  for  storage,  yet,  if  they  delivered  the 
corn  to  C.  without  insisting  upon  such  lien,  they  could  not  after- 
wards recover  of  C.  for  the  storage.^® 

§  5177.     Conversion  by  warehouseman — Refusal  to  deliver,  except 
on  payment  of  excessive  charges 

You  are  instructed  that,  if  the  lathe  belonged  to  the  plaintiffs, 
and  they,  by  their  agent,  demanded  the  lathe  of  the  defendants, 
and  offered  to  pay  all  proper  charges  for  the  freight,  storage,  and 
other  charges  upon  the  lathe,  but  the  defendants  refused  to  deliver 
it  unless  charges  upon  other  goods  were  also  paid,  then  the  plain- 
tiffs are  entitled  to  recover.^^ 

27  Cole  V.  Tyng,  24  111.  99,  76  Am.  so  Cole  v.  Tyng,  24  111.  99,  76  Am. 
Dec.  735.  Dec.  735. 

2  8  Cole  V.  Tyng,  24  111.  99,  76  Am.  3i  Hale  v.  Barrett,  26  111.  195,  79 

Dec.  735.  Am.  Dec.  367. 

2  9  Hale  V.  Barrett,  26  111.  195,  79 
Am.  Dec.  367. 
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§  5178.  Liability  of  warehouseman  predicated  upon  conversion  by 
him  of  goods  before  their  loss  by  fire 
The  court  instructs  the  jury  that  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  there  was  an  agreement  by  which  the 
defendant  was  authorized  to  mix  the  wheat  of  plaintiff  with  his 
own  grain,  or  grind  it  and  dispose  of  it,  and  to  keep  in  store  for 
plaintiff  an  equal  amount  of  wheat  of  the  same  grade,  to  be  deliv- 
ered to  plaintiff  at  any  time  upon  demand,  then,  if  you  further  be- 
lieve, from  the  preponderance  of  the  evidence,  that  tlie  defendant 
complied  with  his  agreement,  and  kept  in  store,  and  had  in  the 
mill  at  the  time-  of  the  fire,  the  requisite  amount  of  wheat  of  the 
same  grade  of  that  delivered  by  plaintiff,  and  that  he  used  proper 
care  for  the  safety  of  the  wheat  and  the  prevention  of  fire,  the  de- 
fendant would  not  be"  liable  for  its  loss,  and  the  jury  should  find 
the  issues  for  the  defendant.^'^ 

§  5179.     Defense  of  storage  due  to  action  for  conversion 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  balance  for  storage  due  was  more  than  the  value  of  the  goods 
at  the  time  of  the  alleged  wrongful  sale  by  defendant,  then  the 
jury  should  find  for  defendant.^^ 


CHAPTER  CCLXXXIV 

WASTE 


§  5180.     Liability  of  life  tenant. 

Liability  to  cotenant  lor  waste,  see  auto,  §  5053. 

§  5180.     Liability  of  life  tenant 

You  are  instructed  that  the  defendants  would  not  be  liable  for 
mere  error  in  judgment,  provided  the}^  acted  in  a  prudent  manner, 
exercising  that  usual  good  judgment  that  would  be  exercised  by 
the  ordinarily  prudent  person  under  similar  circumstances  and 
surroundings;  and,  touching  the  question  of  permitting  the  build- 
ings to  decay  and  go  to  waste,  the  question  is  as  to  whether  the 
condition  of  the  buildings  was  such  as  that  a  prudent  owner  of  the 
fee  would  have  felt  that  he  ought  to  repair  and  keep  them  up  in  or- 
der to  ])rc\(:nt  ])t:riiian(nt   injury  to  the  inheritance.^ 

8  2  Mayer   v.   Gersbacher,   Gi>   N.    K.  i  Norris  v.  Laws,  01  S.  E.  JUO,  150 

789,  li07  ill.  him;.  N.  C.  5'JU. 

3«  Geroia    V.    GuUle,   100   111.    Aiip. 
030. 
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CHAPTER  CCLXXXV 

WATERS  AND  WATER  COURSES 

A.  Water  Courses 

1.  In   General 

§  5181.     What  constitutes  water  course. 
5181(1).  Indiana. 
5181(2).  Missouri. 
51S1(3).  Olvlalioma. 

5182.  Ri2:lit  tn  divert  flow  of  water. 

3182(1).  Minnesota. 
5182(2).  Wisconsin. 

5183.  Right  to  use  water  as  between  riparian  owners. 

5184.  Same— Wliat  is  reasonable  use. 

5185.  Injury  to  lower  riparian  owner  by  casting?  refuse,  debris,  etc..  into 

stream. 

5186.  Title  to   maintain   action  against  riparian  owner  for  unreasonable 

use. 

2.  Obstruotion  of  Water  Course  and  LiaMUty  for  Flooding  Riparian  Lands 

5187.  Duty,  in  general,  to  avoid  obstruction  of  water  course  to  damage  of 

riparian  owner. 

5188.  Prescriptive  right  to  maintain  dam. 

5188(1).  Michigan. 
5188(2).  South  Carolina. 

5189.  Liability  of  contractor  for  damming  up  crock  in  course  of  drain- 

age work. 

5190.  Duty   of  railroad  company  in  constructing  bridge  or   embankment 

across  water  course. 
5190(1).  California. 
5190(2).  Indictna. 
5190(.3).  Iowa. 
5190(4).  Kentucky. 
5190(5).  Missouri. 
5190(6),  South  Carolina. 
5190(7).  Wa.shington. 

5191.  Same — Liability  of  one  purchasing  premises  after  creation  of  nui- 

sance thereon. 

5192.  Overflow  caused  by  excavation  near  river — Duty  to  provide  against 

ordinary  floods  from  river  breaking  into  excavation. 

5193.  Liability  of  irrigation  company  for  causing  overflow. 

5194.  Liability  for  injuries  caused  by  extraordinary  floods  or  act  of  God. 

5194(1).  Alabama. 
5194(2).  Arkansas. 
5194(3).  Indiana. 
5194(4).  Kansas. 
5194(5).  Kentucky. 
5194(6).  Montana. 
5194(7).  Oklahoma. 
5194(8).  Texas. 
5194(9).  Washington. 

5195.  Proximate  cause  of  injury. 

5195(1).  Arizona. 
5195(2).  Iowa. 
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5195(3).  Montana. 
5195(4).  Nebraska, 
5195(5).  Oklahoma. 
5195(6).  Texas. 

5196.  Negligence  of  defendant  co-operating  with  other  causes  In  producing- 

overflow  of  plaintiff's  lands. 

5197.  Negligence  of  defendant  co-operating  with  act  of  God  in  causing  in- 

jury. 
5197(1).  Arkansas. 
5197(2).  Oklahoma. 
5197(3).  South  Carolina. 

5198.  Burden  of  proof. 

5199.  SufFiciency  of  evidence  to  apportion  to  defendant  its  share  of  the 

damage. 

5200.  Measure  of  damages  for  causing  overflow  of  land. 

5200(1).  Kentuckv. 
5200(2).  South  Carolina. 
5200(3).  Washington. 

5201.  Damages  caused  by  obstruction  by  bridge — Injuries  to  land. 

5201(1).  Kentucky. 
5201(2).  Texas. 

5202.  Same— Injuries  to  crops. 

5203.  Injunction  entered  pursuant  to  stipulation — Liability  for  violation. 

5204.  Rule  as  to  damages  where  flooding  land  results  in  benefit  as  wellt 

as  damage. 

3.  Logging  Ovei'ations 

5205.  Right  to  use  stream  for  floating  logs. 

5206.  Same — Duty  to  avoid  unnecessary  damage  to  riparian  owners. 

5207.  Consent  of  riparian  owner  to  logging  operations. 

5208.  Proximate  cause  of  injuries. 

5209.  Measure  of  damages. 

B.  Surface  Waters 

5210.  Right  of  one  to  divert  surface  water  upon  adjoining  lands. 

.5210(1).  Iowa.  • 

5210(2).  Michigan. 

5211.  Duty   in  constructing  railroad   to   avoid  interference  with  natural 

flow. 
5211(1).  Iowa. 
5211(2).  .AInrvland. 
5211(.*J).  Nel)raska. 
5211(4).  Texas. 
5211(5).  Wasliington. 

5212.  Same — Rights  of  adjacent  owner  who  has  sold  right  of  way  to  rall- 

roiul  company. 

5213.  Liability  to  lower  owner  for  diversion  resulting  from  cultivation  of 

land. 

5214.  Proxin):ite  cause  of  injury. 

5215.  Title  to  maintain  action  for  injuries  to  land, 

C.    I'KRCOLATl.NG    OR    SUBTERRANEAN    WATERS 

.5210.  What  const  Kntcs  subtorrancan  water  course. 

5217.  Rights    lu   subtcrrMni-an   water   course. 

.5218.  Liability   for  negliuciitly  diverting  waters  of  spring. 

.5219.  Inability  for  obstruction  of  subterranenn  Wiiter  course. 

.5220.  Right  to  divert  sublernineaii  water  course  to  nunrii)arian  landa 

5221.  Daujugt'S  for  obstruction. 
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D.  Pollution  of  Wateks 

§  5222.     Right  of  riparian  owner  to  have  water  come  to  him  unpolluted. 
5222(1).  Alabama. 
5222(2).  Washington. 

5223.  Measure  of  damages  for  pollution. 

5224.  Same — Avoidable  consequences. 

E.  Water  Easements 

5225.  Reciprocal  easements — Right  of  landowner  to  have  pond  maintained 

on  his  land. 

5226.  Damages  for  violation  of  easement. 

F.  Supply  of  Water  by  City  to  Public 

5227.  Right  of  city  against  customer  wrongfully  diverting  water. 

,         G.  Irrigation 

5228.  Liability  of  irrigation  company  for  failure  to  furnish  water  to  plain- 

tiff's land. 

See,  also,  Navigable  Waters. 

A.      WaTDR    COURSEIS 

1.     In  General 

§  5181.     What  constitutes  water  course 
See,  also,  post,  §  5216. 

§  5181(1).    Indiana 

You  are  instructed  that  the  plaintiff  charges  that  the  defendants 
caused  the  obstruction  of  certain  water  courses  that  crossed  the 
bed  of  the  railroad  track  within  about  a  mile  east  of  bridge  No. 

.    A  water  course  in  its  legal  sense  consists  of  a  bed,  banks, 

and  water,  a  living  stream  cbnfined  to  a  channel.  A  water  course 
need  not  be  shown  to  flow  continuously.  Its  channel  may  some- 
times be  dry,  but  there  must  always  be  substantial  indications  of  a 
stream  which  is  ordinarily  and  most  frequently  a  moving  body  of 
water.  A  channel  made  by  mere  surface  water  resulting  from  rain 
and  snow  is  not  a  water  course,  unless  there  is  ordinarily  and  most 
frequently  a  moving  body  of  water  flowing  through  it.-*- 

§  5181(2).     Missouri 

The  court  instructs  the  jury  that  a  water  course  in  its  most 
comprehensive  sense  means  a  course  or  channel  in  which  water 
flows.  In  its  legal  sense  it  consists  of  bed,  banks,  and  water,  a 
living  stream  confined  in  a  channel,  but  not  necessarily  flowing  all 
the  time.     A  stream  does  not  cease  to  be  a  water  course  and  be- 

1  Southern  Ry.  Co.  v.  Weidenbreuner,  109  N,  E.  926,  61  Ind.  App.  314. 
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come  mere  surface  water  because  at  certain  points  it  spreads  over 
a  level  tract  of  land  and  flows  for  a  distance  without  defined  banks 
before  flowing  again  into  a  definite  channel.^ 

§  5181(3).    Oklahoma 

You  are  instructed  a  "water  course,"  in  the  legal  sense  of  the 
term,  does  not  necessarily  consist  merely  of  the  stream  as  it  flows 
within  the  banks  which  form  the  channel  in  ordinary  states  of 
water;  but  it  includes  the  overflow  waters  of  such  stream  which 
extend  beyond  its  banks  in  times  of  ordinary  floods,  and  which,  at 
such  times,  are  accustomed  to  flow  down  over  the  adjacent  low 
lands  in  a  broader,  but  still  definable  stream,  or  to  flow  in  natural 
depressions,  continuing,  in  a  general  course,  though  without  defin- 
able banks,  back  into  the  stream  from  whence  they  started,  or  into 
another  water  course.^ 

§  5182.     Right  to  divert  flow  of  water 
§  5182(1).     Minnesota 

You  are  instructed  that  the  first  question  for  you  to  determine  is 
this:  Did  the  water  which  flowed  down  the  side  of  this  hill  in 
times  of  rainfall  and  the  thawing  of  snow  flow  down  through  a 
natural  and  well-defined  channel  or  did  it  not?  If  it  did,  the  de- 
fendant had  no  right  to  change  the  flow  of  that  water  so  as  to 
produce  injury  to  the  plaintiff.  If  it  did  not  flow  down  through 
a  natural  well-defined  channel,  but  discharged  itself  generally  upon 
the  right  of  way  of  the  defendant,  then  the  defendant  could  provide 
for  its  discharge  from  that  right  of  way  in  such  a  manner  as  it 
saw  fit.* 

§  5182(2).    Wisconsin 

The  jur}^  are  instructed  that  a  riparian  proprietor  may  change 
the 'whole  course  of  a  stream  within  the  limits  of  his  own  land,  pro- 
vided he  restores  the  water  undiminished  to  the  original  channel 
before  leaving  his  premises,  and  if  he  has  exercised  reasonable  care 
and  foresight  he  cannot  be  held  liable  for  injuries  resulting  from 
unforeseen  causes,  and  in  this  case,  if  the  ditch  was  on  defendant's 
land,  and  he  used  reasonable  and  ordinary  care  to  guard  against 
injury  to  plaintiff,  he  is  not  liable.  If  the  embankment  washed  out 
from  natural  causes  the  defendant  could  not  reasonably  have  fore- 
seen and  guarded  against,  he  is  not  liable,  if  the  dike  was  on  his 
own  land.'' 

2  Nickf'.v  V.   St.   Louis,  M.   Si   S.   E.  *  Fossiim  v.    Chicago,  M.  &  St.   P. 

R.   Co.,   IKl   S.   \V.    177,  i:',r>  Mo.  App.  Hy.   Co.,   82   N.   W.   5)7!),   SO   Minn.   9. 

G61.             .  '•  NiMinieistcr  v.  Goddard,  103  N.  W. 

■t  Chicago,    H.    I.    &    r.    J{y.    Co.    v.  241,  125  Wis.  82. 
Mortou,  157  P.  917,  57  Okl.  711. 
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§  5183.     Right  to  use  water  as  between"  riparian  owners 

You  are  instructed  that  the  defendant,  as  a  riparian  proprietor 
upon  creek,  has  an  equal  right  with  all  other  riparian  pro- 
prietors on  said  stream  in  the  use  of  the  waters  thereof,  and  such 
right  of  the  defendant  may  operate  to  qualify  the  rights  of  all  such 
other  riparian  proprietors  on  said  stream.  And  by  "riparian  pro- 
prietors," gentlemen,  is  meant  other  owners  of  property  along  the 
stream  which  require  the  use  of  the  waters  thereof.  A  fair  par- 
ticipation in  and  a  reasonable  use  by  each  riparian  proprietor  on 

the  said  creek  of  the  waters  thereof  is  what  the  law  seeks 

to  protect,  and  an  injury  that  is  incidental  to  a  reasonable  enjoy- 
ment by  one  of  such  riparian  proprietors  of  the  right  common  to 
all  cannot  be  complained  of,  or  made  the  foundation  of  recovery.'' 

You  are  instructed  that  it  is  for  you  to  determine  whether  the 
drainage  of  the  defendant's  sugar  factory  and  the  defendant's  line 

pond  into creek,  in  the  manner  in  which  the  evidence  shows 

that  it  was  done,  was  a  reasonable  use  of  the  said  creek  by  the  de- 
fendant; and  in  determining  that  question  the  jury  are  to  consider 
the  circumstances  of  the  case,  including  the  size  and  character  of 
the  stream,  the  nature  and  importance  of  such  drainage  to  the  de- 
fendant, together  with  the  inconvenience  and  injury  to  which  the 
plaintiff  was  thereby   subjected.      In    deterAiining  the   reasonable 

use  made  of  creek,  the  jury  must  take  into  consideration 

the  fact  that  the  plaintiff  did  not  require  in  his  business  the  use  of 
pure  or  clear  water,  but  used  the  water  only  for  the  purpose  of  a 
motive  power.' 

§  5184.     Same — What  is  reasonable  use 

You  are  instructed  that  the  question  of  what  is  a  reasonable  use 

of creek  by  the  defendant  is  one  wdiich  is  to  be  determined 

by  the  jury;  and,  as  between  the  plaintiff'  and  the  defendant,  the 
jury,  in  determining  that  question,  are  to  consider  the  character 
of  the  stream,  the  necessities  and  character  of  the  defendant's  busi- 
ness and  situation,  and  also  the  necessity,  character,  and  situation 
of  the  plaintiff's  business,  and  must  endeavor  so  to  decide  the  case 
as  to  protect  the  rights  of  both  parties.* 

§  5185.      Injury  to  lower  riparian  owner  by  casting  refuse,  debris, 
etc.,  into  stream 
The  jury  are  instructed  that,  if  the  defendant  threw  or  cast  into 

the river,  or  deposited  upon  the  ice,  edgings,  sawdust,  slabs. 

butts,  hearts,  clippings,  or  other  waste  stuff  from  his  mills,  leaving 

6  Neely  v.  Detroit  Sugar  Co.,  101  »  Neely  v.  Detroit  Sugar  Co.,  101 
N.  W.  6&4,   138  Midi.  469.                         N.  W.  664,   138  Mich.  469. 

7  Neelv   V.  Detroit  Sugar   Co.,  101 
N.  W.  664,  138  Mich.  469. 
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the  same  to  be  floated  away,  without  any  care  or  oversight,  and  if 
any  such  stuff  was  carried  by  the  action  of  the  water  of  the  river 
to  and  upon  the  plaintiff's  land,  and  there  deposited  and  left,  and 
the  plaintiff"  was  thereby  injured,  he  may  recover  his  damages  of 
the  defendant.^ 

§  5186.     Title  to  maintain  action  against  riparian  owner  for  un- 
reasonable use 

I  charge  you,  first,  if  you  find  from  the  evidence  in  this  case 
that  at  the  time  of  the  commencement  of  this  suit  the  plaintiff  was 
in  the  open  and  peaceable  possession  of  the  milling  property  men- 
tioned in  the  declaration  in  this  case,  under  a  land  contract  for 

the  purchase  of  the  same  from  the ,  and  that  the  latter  had, 

previous  to  the  commencement  of  this  suit,  sold,  assigned,  and 
transferred  to  the  plaintiff  all  their  right,  title,  and  interest  in  and 
to  any  and  all  of  their  claim  for  damages  against  the  defendant, 
then  such  facts  would  constitute  the  plaintiff"  a  sufficient  owner  of 
the  said  milling  property  to  commence  and  maintain  this  suit.^" 

2.     Obstruction  of  Water  Course  and  IJability  for  Flooding  Riparian 

Lands 

§  5187.  Duty,  in  general,  to  avoid  obstruction  of  water  course  to 
damage  of  riparian  owner 
The  court  instructs  the  jury  that  it  was  the  duty  of  the  defend- 
ants in  building  their  fence  and  water  gate  across,  and  construct- 
ing their  culverts  in, branch,  to  so  build  said  fence  and  wa- 
ter gate  and  construct  said  culverts  as  not  to  obstruct  such  flow  of 
water  as  the  defendants   might   reasonably   have   expected   would 

occasionally   flow   down  branch,   including  the   ordinary   rise 

of  said  branch  at  periodically  recurring  freshets.  And  if  the  jury 
believe  from  the  evidence  that  the  flows  of  water  in  said  branch, 
upon  the  occasions  complained  of  in  the  declaration,  were  not 
greater  than  that  which  the  defendants  might  reasonably  have  ex- 
pected would  flow  down  said  branch  on  such  occasions,  then  it  was 
the  duty  of  the  defendants  to  have  anticipated  such  flows  of  water, 
and  to  have  so  built  said  fence  and  water  gate  and  constructed 
said  culverts  that  neither  said  fence  and  water  gate  nor  said  cul- 
verts would,  under  such  circumstances,  have  caused  the  water  to 
back  upon  the  plaintiff's  property.  And,  if  the  jury  believe  from 
the  evidence  that  the  defendants  failed  to  so  build  said  fence  and 
water  gate  or  construct  said  culverts,  and  failed  to  provide  other 
ways  sitfiicicnt  for  the  passage  of  the  water  down  said  branch  on 

B  Washburn  v.  fjilimui,  Gi  Mo.  1G3,  mNooly  v.  IMroit  Sugar  Co.,  101 

18  Am.  Hoy.  210.  N.  W.  GUI,  138  Mich,  4G'J. 
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such  occasions,  and  as  a  consequence  thereof  the  plaintiff  was  in- 
jured, then  the  defendants  are  liable  to  the  plaintiff  for  such  dam- 
ages as  were  caused  by  obstructions  which  it  placed  in  the 
stream. ^^ 

§  5188.     Prescriptive  right  tQ  maintain  dam 
§  5188(1).     Michigan 

The  court  instructs  the  jury  that,  if  the  jury  find  from  the  evi- 
dence in  this  case  that  at  the  time  of  the  commencement  of  this 

suit,  and  for years  and  more  prior  thereto,  there  had  been 

kept  up  and  maintained  a  water  power  and  a  dam  at  a  certain 
height  on  the  property  described  in  the  declaration,  by  the  plain- 
tiff" or  the  parties  from  whom  he  claims,  then  the  plaintiff  would 
have  the  right  at  this  time  to  keep  up  and  maintain  the  said  dam 
at  said  height,  and  would  be  the  owner  thereof,  the  same  as  though 
he  had  a  deed  or  deeds  of  the  same.^^ 

§  5188(2).    South  Carolina 

As  to  the  third  defense,  that,  for  more  than  years  before 

the  injuries  complained  of  the  dam  had  been  maintained  across 
creek  for  the  providing  of  water  for  the  use  of  the  mill  un- 
der a  claim  of  right,  adverse  to  the  plaintiff  and  all  other  persons, 
and  that  said  dam  was  erected  and  openly  and  adversely  main- 
tained during  said  period,  I  charge  you,  as  matter  of  law,  that  if 
the  defendant  and  those  under  whom  he  claims  have  continuously 
and  adversely,  under  a  claim  of  right,  kept  up  and  maintained  said 

dam  for years,  and  during  that  period  have  overflowed  the 

lands  of  the  plaintiff,  the  defendant  would  have  acquired  an  ease- 
ment for  that  purpose  in  the  lands  of  the  plaintiff',  and  the  defense, 
if  sustained  by  the  evidence,  would  be  a  bar  to  the  action  of  the 
plaintiff,  and  he  could  not  recover.  But  to  acquire  this  right  the 
dam  must  have  been  maintained,  and  plaintiff's  land  overflowed 
thereby,  continuously,  for  years — without  break  or  inter- 
ruption. Was  this  the  case?  You  have  heard  the  testimony  bear- 
ing upon  this  issue,  and  from  this  testimony  you  must  determine 
it.  If  the  plea  of  the  defendant  has  been  maintained  by  the  evi- 
dence to  your  satisfaction,  this  would  end  the  case,  and  your  ver- 
dict would  be  for  the  defendant ;  but  if,  on  all  the  testimony  in  the 
case,  you  conclude  that  the  plea  of  the  defendant  has  not  been 
sustained,  then  you  will  proceed  to  consider  the  other  issues  raised 
by  the  pleadings.^^ 

11  American     Locomotive     Co.     v.  12  Neely  v.  Detroit  Sugar  Co.,  101 

Hoffman,  61  S.  E.  759,  108  Va.  363,      N.  W.  664,  138  Mich.  469. 
128  Am.  St.  Rep.  953.  is  McDaniel    v.    Walker,    24    S.    E. 

378,  46  S.  C.  43. 
Inst.tq  Juries— 337 
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§  5189.     Liability  of  contractor  for  damming  up  creek  in  course 
of  drainage  work 

The  jury  are  instructed  that,  although  you  may  find  from  the  tes- 
timony that  the  dam  across creek  was  built  under  the  direc- 
tion and  supervision  of  the  engineer  in  charge  of  said  drainage  dis- 
trict, and  that  said  engineer  was  acting  under  the  supervision  and 
at  the  instance  of  the  commissioners  in  charge  of  said  drainage 
district,  still,  if  you  find  from  the  evidence  that  the  injury  com- 
plained of  resulted  from  negligence  and  unskillfulness  in  the  con- 
struction of  said  dam,  or  that  the  same  was  constructed  higher 
than  necessary  for  the  completion  of  said  work  and  that  by  rea- 
son thereof  plaintiff's  crops  were  damaged,  then  your  verdict  will 
be  for  the  plaintiff".** 

You  are  instructed  that  the  defendants  are  only  responsible  for 
their  negligent  acts  done  independently  of  the drainage  dis- 
trict and  for  their  own  private  ends  and  convenience  and  for  the 
acts  done  in  pursuance  of  the  contract  with  said  district  in  a  neg- 
ligent, improper,  or  unskillful  manner ;  and,  if  you  find  from  a  fair 
preponderance  of  the  evidence  tl\at  the  defendants  were  follow- 
ing the  terms  of  their  contract  with  the  drainage  district, 

and,  operating  in  accordance  therewith,  built  the  dam  complained 
of  herein,  as  a  part  of  the  said  ditch,  and  that  they  built  said  dam 
with  that  degree  of  skill  which  is  ordinarily  possessed  and  exer- 
cised by  contractors  doing  the  same  or  similar  work,  and  were  not 
negligent  in  the  building  or  maintenance  thereof,  then  the  defend- 
ants are  not  liable  in  this  action,  and  your  verdict  will  be  for  the 
defendants.*^ 

ft 
§  5190.     Duty  of  railroad  company  in  constructing  bridge  or  em- 
bankment across  water  course 
§  5190(1).     California 

You  are  instructed  that  there  is  no  charge  in  this  case  that  de- 
fendant was  negligent  in  respect  to  the  condition  of  the  channel  of 
the  wash  during  the  years  succeeding  the  building  of  this  bridge, 
nor  that  the  bridge  as  built  originally  was  not  of  proper  length, 
type,  construction,  or  location.  You  must  therefore  assume  con- 
clusively, in  considering  this  case,  that  the  bridge  was  not  as  origi- 
nally built  of  improper  length,  type,  construction,  or  location. 
The  charge  is  made  that  the  said  bridge  several  years  after  its 
original  construction  was  negligently  reconstructed,  retied,  re- 
braced,  and  reinforced.    In  determining  whether  the  defendant  was 

i*  Mitclicll  V.  llahii,  iOS  S.  W.  uliS,  is  Mitclioll  v.  llahn,  19S  «.  W.  528, 

i:U   Ark.   L'yU.  lol  Ark.  I'SU. 
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negligent  in  this  matter,  you  should  be  guided  in  the  light  of  the 
circumstances  and  surroundings  at  the  time  of  such  reconstruction.^*' 

§  5190(2).    Indiana 

The  court  instructs  the  jury  that  if,  at  the  time  of  alleged  injury 
to  plaintiff's  property,  there  was  an  extraordinary  freshet,  and  un- 
precedented heavy  rainfall,  which  caused  an  unprecedented  amount 
of  water  to  flow  down  said  natural  water  course,  if  the  jury  find 
from  the  evidence  it  was  a  natural  water  course,  and  to  dam  up  and 
accumulate  at  the  grade  crossing  such  stream,  and  to  back  upon 
the  premises  of  plaintiff  as  described  and  alleged  in  its  complaint, 
to  the  damage  of  plaintiff  as  alleged,  without  any  fault  or  negligence 
on  ttie  part  of  the  plaintiff,  and  if  you  further  find  from  the  evidence 
that  such  water  accumulated  at  such  grade  crossing  and  backed 
upon  plaintiff's  premises  because  of  the  negligence  of  the  defend- 
ant in  failing  to  construct  through  such  grade  a  way  for  the  pas- 
sage of  such  water,  and  that  if  such  passway  had  been  provided 
the  damage  resulting  to  the  plaintiff  would  not  have  occurred,  not- 
withstanding such  unprecedented  heavy  rainfall,  or  that  such 
negligent  failure  of  the  defendant  to  so  make  provision  for  the  flow 
of  the  water  through  such  grade,  contributed  to  the  plaintiff's  in- 
jury, then  the  defendant  would  be  liable  to  damages  for  injury  sus- 
tained by  the  plaintiff,  nothwithstanding  the  unprecedented  heavy 
rainfall  and  excessive  flow  of  water,  providing  you  find  that  the 
plaintiff  was  not  guilty  of  any  negligence  contributing  to  such 
injury.^' 

§  5190(3).     Iowa 

In  this  connection,  you  are  instructed  that  it  is  the  duty  of  a 
railway  company,  where  it  crosses  a  stream,  to  provide  passage- 
ways for  the  water  of  the  stream  reasonably  sufficient  to  allow  it  to 
flow  through  without  being  diverted  from  its  natural  course,  or 
being  banked  up  so  as  to  cause  damage  to  the  property  of  another. 
It  is  required  to  anticipate  and  make  provision  for  such  floods  as 
may  occur  in  the  ordinary  course  of  nature.  And  it  must  also 
foresee  and  provide  "for  such  unusual  storms  as  may  occasionally 
occur,  whether  they  be  called  ordinary  or  extraordinary;  but  a  rail- 
road company,  in  building  its  road,  bridges,  and  culverts,  is  not 
required  to  provide  for  unprecedented  floods,  nor  is  it  guilty  of  neg- 
igence  in  failing  to  provide  for  a  flood  which  is  not  only  extraor- 
dinary but  unprecedented,  and  which  could  not  have  been  rea- 
sonably foreseen.^* 

16  Asher  v.  Pacific  Electric  Ry.  Co,  v.  Woodbury  Glass  Co.  (App.)  120  N. 
(App.)  187  P.  976.  E.  426. 

17  Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  is  Estes  v.  Chicago,  B.  &  Q.  R.  Co., 

141  N.  W.  49,  159  Iowa,  666. 
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§  5190(4).    Kentucky 

The  court  further  instructs  the  jury  that,  if  they  believe  from 
the  evidence  that  the  bridge  and  embankment  of  which  the  plain- 
tiff complains  were  so  constructed  by  the  defendants  and  so  kept  by 
them  as  to  render  same  adequate  to  carry  off  the  water  that  ac- 
cumulated on  plaintiff's  land  from  usual  and  ordinary  rainfalls  and 
floods  in  that  vicinity,  they  will  find  for  the  defendants ;  or  if  they 
believe  from  the  evidence  that  the  overflow  or  damage  to  plaintiff's 
land,  if  any,  was  caused  by  extraordinary  rains  or  floods,  such  as 
were  of  unusual  occurrence  in  that  vicinity  and  could  not  have  been 
anticipated  by  persons  of  ordinary  experience  and  prudence,  they 
will  find  for  the  defendants,  or  if  they  believe  from  the  evidence 

that  creek  became  obstructed  below  the  point  where  the 

bridge  of  the  defendants  is  built  across  it,  and  that  such  lower  ob- 
struction, if  any,  caused  the  damage  to  plaintiff's  land  complained  of 
by  him,  they  will  find  for  the  defendants.^^ 

The  court  instructs  the  jury  that  if.  they  believe  from  the  evi- 
dence that  the  defendant  at  the  time  complained  of  in  the  petition 
herein  built  and  constructed  its  roadbed  on  the  north  side  of  plain- 
tift''s  land  therein  described,  and  thereby  negligently,  unlawfully,  or 

w^ithout  right  filled  or  obstructed  or  diverted  the  channel  of 

creek,  or  the  branch  running  along  the  north  side  of  plaintiff's  land, 
and  thereby  unlawfully  and  negligently  diverted  the  flow  of  waters 
running  in  said  creek  or  branch  from  their  natural  course,  and 
caused  them  to  overflow  the  plaintiff's  said  land,  and  by  reason 
thereof    the    plaintiff's    crops,    or    any    portion    thereof    which    were 

being  cultivated  by  him  during  the  years and ,  were 

flooded,  destroyed,  or  injured  by  ordinary  rainfalls,  then  the  jury 
should  find  for  the  plaintiff,  provided  they  believe  from  the  evidence 
that  the  said  branch  was  at  the  time  of  the  diversion  of  the  waters 
therefrom,  if  there  was  such  diversion,  a  natural  water  course,  and 
in  assessing  the  plaintiff's  damage,  if  any  they  should  find,  they  will 
be  governed  by  instruction  No. }^ 

You  are  instructed  that  by  the  term  "negligence,"  as  used  in  these 
instructions,  is  meant  the  failure  to  exercise  ordinary  care,  and  or- 
dinary care  is  that  degree  of  care  which  an  ordinarily  prudent  per- 
son will  usually  exercise  under  the  same  or  similar  circumstances.^^ 

§  5190(5).     Missouri 

You  are  instructed  that,  if  you  believe  and  find  from  the  evidence 
that  the  slough  described  in  the  evidence  as  coming  out  from  the 

loChiciiKO,  St.  L.  &  N.  O.  11.  Co.  v.  2'  Madisoiivillr,   II.  &  E.   R.  Co.  v. 

Ilc.ovcr,  M.'i  S.  \V.  770,  147  Ky.  .".:}.  Gates,  11^7  S.  W.  !)ys,  i;]S  Ky.  257,  137 

2')  Madi.sonvilUs  II.  &    K.  11.  Co.  v.       Am.  Hi.  Iteii.  'dlU. 
Gates.   127   S.    W.   Jisy,   1^8  Ky.  257, 
i:i7  Am.  St.  Kei).  '.iVJ. 
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river  is  and  was  a  water  course  with  a  bed,  a  channel,  and 


well-defined  banks,  and  that  the  defendants  or  those  under  whom 
they  claim  in  the  construction  of  said  railroad  built  a  solid  embank- 
ment several  feet  high  over  and  across  any  of  the  branches  or 
prongs  of  said  slough  or  water  courses,  and  that  at  other  branches 
or  prongs  of  said  slough  the  defendants  constructed  small  and  in- 
sufficient openings,  and  such  openings  were  insufficient  to  carry  the 
volume  of  water  flowing  out  from  the  said  river  in  times  of  high 
water    (such   as   might   reasonably  be   anticipated)    through   said 

sloughs  or  water  courses,  and  that  during  the  month  of  , 

there  came  a  considerable  rise  in  the  said  river  (such  as  might  rea- 
sonably be  anticipated)  and  that  a  large  volume  of  water  flowed  out 
from  the  said  river  through  the  said  slough  or  water  course 
and  the  prongs  or  branches  thereof  down  to  and  against  the  em- 
bankment of  defendant,  and  that  said  embankment  or  roadbed  ob- 
structed the  flow  of  said  water  and  caused  the  said  water  to  back 
up  and  overflow  the  land  occupied  by  plaintiff  and  destroyed  or 
injured  his  crops,  and  that  the  construction  or  maintaining  of  said 
embankment  across  said  slough  or  insufficient  opening  thereat,  if 
you  believe  such  openings  were  insufficient,  contributed  in  some 
way  and  to  some  extent  to  the  destruction  of,  or  injury  to,  plaintiff's 
crops,  and  that  same  would  not  have  occurred  except  for  the  open- 
ings being  too  small  to  carry  off  all  water  that  might  reasonably 
be  expected  to  flow  that  way,  then  your  verdict  should  be  for  the 
plaintiff.^^ 

The  court  instructs  the  jury  that  if  you  believe  and  find  from  the 
testimony  that  the  streams,  drains,  or  sloughs  described  in  plain- 
tiff's petition  were  water  courses  within  the  meaning  of  and  as 
defined  by  instruction  No.  and  that  the  defendant  in  con- 
structing its  said  railroad  so  negligently  and  carelessly  constructed 
its  said  railroad  as  to  wholly  or  in  part  obstruct  the  natural  flow 
of  the  water  in  said  streams,  sloughs,  or  drains,  and  thereby  caused 
the  waters  in  the  said  streams,  sloughs,  or  drains  to  be  dammed 
or  backed  up,  thereby  causing  the  same  to  overflow  plaintiff's 
land,  and  that  in  consequence  thereof  plaintiff  was  damaged  or  in- 
jured as  alleged  in  the  petition,  then  plaintiff  is  entitled  to  recover 

all  such  damages,  not  exceeding  $ ,  as  you  may  believe  from 

the  testimony  was  caused  either  directly  or  proximately  by  the 
said  careless  and  negligent  acts  of  the  defendant  in  the  construction 
of  its  said  railroad  as  aforesaid.^^ 

22  King  V.  Lusk  (App.)  196  S.  W.  67.       R.  Co.,  116  S.  W.  477,  135  Mo.  App. 
2a  iNicKey  V.  kit.  JLuuis,  M.  &  S.  E.       661. 
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§  5190(6).    South  Carolina 

You  are  instructed  that,  a  railroad  company,  in  constructing  its 
road  over  a  natural  stream,  natural  water  course,  should  have 
openings  sufficient  to  afford  a  free  outlet  or  passage  for  all  water, 
as  well  in  times  of  ordinary  freshets  or  floods  and  freshets  as  at 
other  times ;  and  the  railroad  company  is  not  only  liable  in  dam- 
ages to  persons  injured  by  obstructions  placed  in  a  natural  water 
course,  and  there  maintained,  or  there  negligently  allowed  to  re- 
main, but  also  for  damages  resulting  from  diverting  the  natural 
course  of  the  stream.^* 

You  are  instructed  that  a  railroad  company  is  bound  to  provide 
in  the  construction  of  its  road  against  all  injury  and  damages  aris- 
ing from  ordinary  floods  and  freshets.  It  is  only  relieved  from 
its  liability  when  it  is  shown  that  the  flood  or  freshet  was  an  un- 
usual or  extraordinary  one — in  other  words,  that  it  was  the  act  of 
God — an  act  which  could  not  have  been  anticipated  and  provided 
against."^ 

You  are  instructed  that  one  whose  lands  are  overflowed  and  in- 
jured by  reason  of  sand,  timber,  and  trees  uprooted  and  carried 
thereon  in  consequence  of  the  manner  in  which  a  railroad  com- 
pany builds  a  bridge  across  a  natural  stream  or  river,  whereby  the 
waters  of  the  stream  are  contracted  and  diverted  from  their  natural 
channel  or  course,  and  made  to  flow  in  a  different  direction  from 
that  which  they  were  accustomed  to  do  before  the  building  the 
bridge  and  the  obstruction  of  the  stream  by  the  piers  thereof,  and 
by  allowing  and  permitting  other  obstructions  built  for  temporar}' 
purposes  to  remain  in  the  river  and  further  obstruct  the  flow  of 
the  waters,  may  maintain  an  action  against  such  railroad  company 
for  the  injuries  which  he  has  sustained,  as  the  company  is  pre- 
sumed to  know  the  habits  of  the  stream  on  extraordinary  occasions 
as  well  as  ordinary  occasions.^^ 

You  are  instructed  that,  although  the  railroad  company  con- 
structed its  piers  and  bridge  prudently  and  in  a  scientittc  manner, 
yet,  if  the  testimony  satisfies  your  minds  that  it  subsequently  ap- 
peared that  the  construction  was  such  that  damages  would  result 
from  the  bridge  and  piers,  and  the  railroad  comj^any  could  have 
averted  this  damage  by  reasonable  eft'ort,  and  nevertheless  failed  to  do 
so  it  would,  in  my  opinion,  be  liable.~' 

§  5190(7).    Washington 

In  this  connection  you  are  instructed  that,  if  you  shall  believe 
from  a  fair  preponderance  of  tiic  evidence,  as  that  term  is  herein- 

2  4  Jones  V.  Sonhoard  Air   Line  Ry.  20  Joncs  v.  Soalioard  Air  Line  Ry. 

Co.,  4r,  H.  K.  ISS,  i',7  S.  C.  IHl.  Co.,  47,  S.  E.  18S,  (i7  S.  C.  181. 

2  f' .Tones  v.  Seaboard  Air  Tjiie  Ry.  -'"Jones  v.  Soal)oard  Air  lane  Ry. 

Co.,  4.'j  a.  K.  18.S,  <J7  S.  C.  ISl.  Co.,  4".  H.  E.  188,  UT  S.  C.  181. 


5383  WATERS   AND   WATER  COURSES  §   5191 

after  defined  to  you,  that  the  following  facts  are  established:  That 
at  the  time  of  the  construction  of  the  embankment  which  consti- 
tutes its  roadbed  by  the  defendant  there  was  a  natural  creek  or 
water  course  crossing  the  property  of  the  plaintiffs  and  extending 
down  to  and  beyond  the  point  at  which  the  embankment  or  road- 
bed was  builded,  which  channel  was  filled  up  or  obstructed  by  such 
embankment  or  roadbed,  and  that  the  natural  flow  of  waters 
through  the  creek  or  water  course  was  impeded  and  obstructed, 
and  that  the  defendant  did  not  make  some  suitable  and  adequate 
provision  for  draining  away  the  water  flowing  through  such  creek 
or  water  course,  including  the  water  which  could  be  reasonably 
anticipated  to  flow  through  such  bed  or  course  during  times  of  or- 
dinary high  water,  and  that,  by  reason  of  such  obstruction,  or  such 
failure  to  provide  adequate  and  proper  drainage  or  outlet,  the  waters 
naturally  flowing  through  such  bed  or  creek  were  caused  to  back  upon 
or  overflow  or  seep  through  intervening  lands  into  the  soil  of 
plaintiffs'  lands,  to  the  damage  and  injury  of  the  plaintiffs — then 
your  verdict  shall  be  for  the  plaintiffs,  in  such  sum  as  you  shall  fix.^* 
You  are  instructed  that  the  gist  of  this  action  is  contained  in 

paragraph  of  the  complaint,  and  consists  of  an  allegation 

that  the  defendant  wrongfully  obstructed,  by  means  of  the  con- 
strction  of  its  roadbed  across  and  therein,  a  natural  water  course 
and  channel,  which  crossed  the  plaintiffs'  lands  and  adjacent  lands, 
and,  by  such  construction  of  its  roadbed,  stopped  and  impeded  and 
interfered  with  the  natural  flow  of  the  surface  and  other  waters 
which  gathered  in  such  channel  or  bed,  causing  the  same  to  flood 
the  premises  of  the  plaintiffs,  to  their  damage  and  injury.-^ 

§  5191.     Same — Liability  of  one  purchasing  premises  after  crea- 
tion of  nuisance  thereon 

The  jury  are  instructed  that  where  a  railroad  corporation  wrong- 
fully and  negligently  constructs  its  railroad  track  so  that  it  ob- 
structs the  waters  of  a  stream  in  a  manner  that  it  damages  or  endan- 
gers the  property  of  the  adjoining  landowners,  such  negligent  or 
wrongful  construction,  under  the  law,  would  be  a  nuisance,  and  the 
corporation  constructing  such  nuisance  would  be  liable  to  the  ad- 
joining property  owner  for  the  damages  to  his  property  flowing  as 
a  direct  and  proximate  result  thereof.  But  if  the  original  creator 
of  such  nuisance  should  sell  its  roadbed  containing  such  nuisance 
and  convey  it  to  another  railroad  corporation,  and  such  purchaser 
thereof  continues  to  use  it,  and  maintains  it  in  the  same  condition, 
or  without  material  alterations  or  changes  therein,  then  the  pur- 
chaser thereof  would  not  be  liable  for  any  damages  caused  thereby 

28Dahlgren  v.  Cliicago,  M.  &  P.  S.  ^gDahlgren  v.  Chicago,  M.  &  P.  S, 

Ry.  Co.,  14S  P.  567,  85  Wash.  395.  Ey.  Co.,  148  P.  567,  85  Wash.  395. 
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until  after  it  is  notified  of  the  nuisance  and  a  demand  is  made  upon 
it  to  remove  or  abate  the  nuisance.^" 

§  5192.  Overflow  caused  by  excavation  near  river — Duty  to  pro- 
vide against  ordinary  floods  from  river  breaking  into  ex- 
cavation 

You  are  instructed  that  the  only  burden  the  law  imposed  upon  the 
railway  company  when  it  made  said  borrow  pit  was  to  leave  suf- 
ficient space  between  it  and  the  river  to  prevent  the  ordinary  flood 
waters  of  the  river,  and  such  floods  as  could  have  been  reasonably 
anticipated  by  the  exercise  of  ordinary  foresight  and  prudence,  from 
breaking  through  the  said  space  or  berme  so  left;  and  if  the  rail- 
way company  did  so  leave  such  space  or  berme  at  the  place  in  ques- 
tion, then  no  liability  attached  to  it  on  that  account.  Therefore, 
before  you  can  return  a  verdict  for  the  plaintiff  in  this  action  be- 
cause of  the  making  of  the  said  borrow  pit  or  excavation  at  the 
place  in  question,  you  must  find  from  a  preponderance  of  the  evi- 
dence that  the  space  between  the  borrow  pit  and  the  river  was 
unskillfully,  carelessly,  and  negligently  left  so  narrow  and  weak 
as  that  it  would  not  resist  or  sustain  the  weight  of  the  waters  of 
the  said  river  at  ordinary  floodtime,  and  of  such  floods  as  could  have 
been  reasonably  anticipated  by  the  exercise  of  ordinary  foresight 
and  prudence,  and  that  such  negligent  and  unskillful  construction 
of  its  road  was  the  direct  cause  of  the  damage  to  the  plaintiff's 
land,  and,  unless  you  so  find,  then  said  defendant  did  all  that  it 
was  in  law  required  to  do,  and  your  verdict  must  be  for  the  defend- 
ants on  this  issue.^^ 

§  5193.     Liability  of  irrigation  company  for  causing  overflow 

You  are  instructed  that  the  defendant  would  not  be  responsible 
for  damages  caused  to  the  plaintiff's  crops  by  reason  of  rains,  cloud- 
bursts, or  any  other  natural  causes,  nor  would  it  be  responsible  for 
any  damage  due  to  water  being  discharged  upon  the  plaintiff's  lands, 
if  there  v;as  any  discharged  thereon,  through  the  irrigation  ditches 
or  canals  of  individual  settlers  over  which  the  defendant  had  no 
control.  Nor  would  it  be  responsible  for  any  damage  caused  by 
seepage  water  due  to  the  irrigation  by  the  settlers  of  their  respective 
lands.  The  defendant  is  liable,  if  at  all,  only  for  such  damage  as 
you  may  find  it  actually  caused  to  plaintiff's  crops  through  negli- 
gently allowing  waters  of  the  river,  brought  through   its 

laterals  for  irrigation  [)urposcs,  to  escape  upon  i)laintiff's  lands. ^~ 

«o  Forf'inan  v.  Aii^jiista-Aikon  Ry.  &       Co.  of  Moutiiiiii,  121  P.  886,  45  Mont. 
Elpctrlc  Coriioralloii  (S.  C.)  10."  S.  K.       .TJ. 
Sy.''..  ••' 2  Woodland     v.     Portiioiif     INIarsh 

«i  Lyon  V.  Chicago,  M.  &  St.  I'.  Ity.       A^-ilU-y    Irr.    Co.,    14G    I'ae.    IIOU,    26 

Idalio,  781). 
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§  5194.     Liability  for  injuries  caused  by  extraordinary  floods  or 

act  of  God 
§  5194(1).    Alabama 

The  court  charges  the  jury  that  if  the  mud -dams  constructed 
by  the  defendant  were  constructed  in  the  usual  manner,  and  that 
such  mud  dams  so  constructed  were  properly  constructed,  and 
were  so  constructed  as  to  be  able  to  hold  and  resist  all  the  water 
coming  from  the  ordinary,  usual,  and  expected  freshets,  then  the 
defendant  would  not  be  liable  for  damages  resulting  from  the 
breaking  of  such  dams  on  account  of  any  extraordinary  and  en- 
tirely unexpected  floods. ^^ 

§  5194(2).     Arkansas 

You  are  instructed  that  the  defendants  are  not  liable  for  any 
damage  resulting  from  causes  beyond  their  control,  and,  if  you  find 
from  the  evidence  that  the  rain  which  caused  the  overflow  com- 
plained of  was  such  an  extraordinary  rain  as  that  no  reasonable 
man  would  expect  and  guard  against,  then  you  will  find  for  the  de- 
fendants.^* 

§  5194(3).    Indiana 

The  court  instructs  the  jury  that  the  defendant  was  not  bound  to 
anticipate  and  provide  for  an  unprecedented  flow  of  water,  caused  by 
an  unprecedented  flood  or  rainfall  and  that,  if  you  find  that  the  in- 
jury complained  of  by  the  plaintiff  was  caused  by  an  extraordinary 
flood,  which  could  not  have  been  foreseen  and  provided  against,  this 
would  be  an  act  of  God  for  which  there  would  be  no  human  liability, 
and  the  plaintiff  could  not  recover.^^ 

§  5194(4).     Kansas 

The  court  instructs  the  jury  that,  even  if  you  should  find  that  the 
defendant  failed  to  provide  for  the  passage  of  waters  passing  down 
creek  at  the  time  in  question,  and  that  such  failure  con- 
stituted negligence  on  the  part  of  the  defendant,  yet  if  you  further 
find  that  the  flood  was  caused  solely  by  what  is  known  in  law  as 
an  "act  of  God,"  and  would  have  caused  the  plaintiff  to  have  sus- 
tained the  loss  in  question,  regardless  of  defendant's  care  or  want 
of   care   and   foresight   in   the   construction   and   maintenance   of    its 

road  across  creek  and  at  the  places  in  question,  then  you 

should  find  for  the  defendant,  as  in  such  case  the  loss  would  be  the 
result  of  an  act  of  God,  and  not  the  result  of  the  negligence  of  the 
defendant.^** 

3  3  Alabama  Consol.  Coal  &  Iron  Co.  ss  Cleveland.  C,  C.  &  St.  L.  Ey.  Co. 

V.  Turner,  .39  So.  603.  145  Ala.  639,  v.  Woodbury  Glass  Co.  (App.)  120  N. 
117    Am.    St.    Rep.    61.  E.  426. 

3  4  Mitchell  V.  Halm,  198  S.  W.  528,  3«  iEtna    Mill    &    Elevator    Co.    v. 

131  Ark.  286.  Atchison,  T.  &  S.  F.  Ey.  Co.,  130  P. 

686,  89  Kan.  38. 
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§  5194(5).    Kentucky 

You  are  instructed  that  the  defendant  cannot  be  held  responsible 
for  any  injury  or  damage  to  plaintiff's  crop  or  crops  caused  by  ex- 
traordinary floods  or  overflows.^' 

§  5194(6).     Montana 

The  court  instructs  the  jury  that  it  was  not  the  duty  of  the  de- 
fendant railway  company  to  foresee  and  prepare  against  unprece- 
dented floods  as  such  floods  are  herein  defined ;  in  other  words,  it  was 
not  its  duty  to  prepare  against  the  act  of  God.  Its  duty  was  to 
prepare  against  only  ordinary  flood  waters,  and  such  floods  as  could 
be  reasonably  anticipated  by  the  exercise  of  ordinary  foresight  and 
prudence.  If,  therefore,  you  find  by  a  preponderance  of  the  evidence 
the  defendant  railway  company  exercised  ordinary  prudence  and 
care  in  the  construction  of  its  railway,  considering  the  character  and 
nature  of  the  stream,  the  lay  of  the  territory  which  it  drained,  and 
the  ordinary  floods  which  occur  in  that  vicinity,  and  such  floods  as 
could  be  reasonably  anticipated  by  the-exercise  of  ordinary  foresight 
and  prudence,  then  said  defendant  was  not  guilty  of  negligence  in 
the  construction  of  its  railroad  at  the  place  in  controversy.^* 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
in  this  case  that  the  defendant  railway  company  constructed  its 
railroad  in  a  manner  approved  by  competent  civil  engineers,  and  so 

as  to  resist  the  ordinary  recurring  floods  or  rises  in  the river, 

and  such  floods  as  could  be  reasonably  anticipated  by  the  exercise 
of  ordinary  foresight  and  prudence,  and  that  the  same  did  withstand 

and  resist  the  flood  of until  after  it  had  passed  all  previously 

known  high-water  records,  and  that  when  the  rise  in  the  river  or 
flood  had  passed  such  known  high-water  marks  the  waters  washed 
away  the  property  of  the  plaintift",  then  said  defendants  were  not 
guilty  of  negligence ;  but  the  accident  was  the  result  of  the  unusual 
flood  and  high  water,  and  what  is  commonly  called  the  act  of  God 
and  your  verdict  should  be  for  said  defendant.^** 

§  5194(7).    Oklahoma 

You  are  instructed  that  whether  the  flood  of ,  which  plain- 
tiff claims  damaged  his  property,  was  an  ordinary  flood  or  an  extra- 
ordinary flood,  so  unusual  and  unprecedented  in  its  nature  as  to 
amount  in  law  to  an  act  of  God,  thus  relieving  the  defendant  of  all 
liability,  are  questions  for  the  jury  to  decide;  and,  if  you  find  from 
the    evidence    that    the    Hood    in    (|iiestiou    was    so    unusual    and    un- 

37  Miulisonvillc    II.  &  K.  II.  Co.  v.  Co.  of  MoiitaTia,  121  I'.  8S6,  45  Mont. 

Cntcs,  rJ7  S.  W.  UHH,  V-iH  Ky.  2.57,  l.'JT  oo. 
Am.  St.  Hop.  .".7!».  3o  Lyon  v.  Cliicaso,  M.  &  St.  P.  Ry. 

8  8  Lyon  V.  Chicut'o,  M.  &  St.  P.  Ry.  Co.  of  Montana,  121  P.  8S0,  45  Mont. 


5387  WATERS   AND   WATER   COURSES  §  5195  (l) 

precedented  that  its  extent  and  resulting  efifects  could  not  have 
been  reasonably  anticipated  and  provided  against  by  an  ordinarily 
careful  person  in  defendant's  situation,  then  the  defendant  is  not 
liable  in  damages  caused  thereby,  unless  you  further  find  from  the 
evidence  that,  even  though  such  flood  was  in  law  an  act  of  God,  such 
injury  would  not  have  occurred  except  for  the  negligence  of  the 

defendant  in  maintaining  the  bridge  across  creek,  and  the 

roadbed  adjacent  thereto,  in  such  a  condition  as  to  obstruct  the 
natural  flow  of  the  water  in  time  of  ordinary  floods,  and  that  such 
negligence  was  an  efficient  and  contributing  concurrent  cause  of 
the  injury,  then  and  in  that  event  the  defendant  is  liable  for  such 
injuries  as  may  have  been  proven  in  the  case.*® 
§  5194(8).     Texas 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 
although  the  overflows  mentioned  above  were  extraordinary,  yet, 
if  such  an  overflow  could  have  been  reasonably  anticipated  by  rail- 
road engineers  of  ordinary  prudence,  caution,  and  skill,  and  the 
builders  of  the  embankments  and  trestle  could  have  so  constructed 
them  as  not  to  have  caused  the  damage  complained  of,  if  any, 
then  a  failure  upon  the  part  of  the  defendant  company  to  so  .con- 
struct the  road  at  the  point  in  question  would,  in  law,  constitute 
negligence.*^ 

You  are  instructed  that,  if  you  believe  that  the  floods  of 

and were  unprecedented  (that  is,  such  as  could  not  have  been 

reasonably  anticipated  by  a  prudent  man  skilled  in  such  work  as 
constructing  railroads  across  such  streams  as  the  one  in  question), 
then  it  would  be  the  act  of  God,  for  which  the  company  would  not 
be  liable;  and,  if  you  so  find,  you  will  return  a  verdict  for  the  de- 
fendant company.'*- 
§  5194(9).    Washington 

In  this  connection  you  are  instructed  that  any  drain  provided  by 
the  defendant  to  take  care  of  the  waters  of  the  stream,  if  you  shall 
find  there  was  one,  as  above,  must  have  been  sufficient  to  take  care 
of  and  dispose  of  the  waters  flowing  down  the  stream  at  times  of 
any  ordinary  freshet,  but  need  not  have  been  sufficient  to  pro- 
vide against  any  unprecedented  flow  of  high  water.*^ 

§  5195.     Proximate  cause  of  injury 

Liability  of  city  for  flooding'  land  of  riparian  owner,  see  ante,  §  4012. 
§  5195(1).     Arizona 

The  court  instructs  the  jury  that  if  you  believe  from  the  evidence 
that  the  horses  and  cattle  under  control  of  the  plaintiff,  and  being 

4  0  Chicago,  R.   I.   &  P.   Ry.  Co.   v.  ^2  San  Antonio  &  A.  P.  Ry.  Co.  v. 

Morton,  157  P.  917,  57  Okl.  711.  Kiersey,  86  S.  W.  744,  98  Tex.  590. 

41  San  Antonio  &  A.  P.  Ry.  Co.  v,  4  3  Dahlgren  v.  Chicago,  M.  &  P.  S. 

Kiersey,  86  S.  W.  744,  98  Tex.  590.  Ry.  Co.,  148  P.  567,  85  Wash.  395. 
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pastured  upon  his  premises,  went  upon  the  defendant's  ditch,  and 
tramped  down  the  borders,  and  caused  the  break,  whereby  plain- 
tiff's premises  were  flooded  and  damaged,  or  if  you  believe  from 
the  evidence  that  the  break  was  caused  by  the  direct  agency  of  the 
plaintiff  in  any  way,  whereby  his  premises  were  flooded  and  dam- 
aged, he  cannot  recover  in  this  case,  and  you  should  find  for  the 
defendant.^* 
§  5195(2).    Iowa 

The  court  instructs  the  jury  that,  if  you  find  that  the  overflow- 
ing of  the  levee  at  the  point  in  question  was  caused  by  the  faulty 
and  defective  construction  of  the  drainage  ditch  or  of  the  levee 
in  question,  or  the  insufficient  capacity  of  the  ditch  itself  or  by  the 
careless  and  improper  manner  in  caring  for  and  maintaining  the 
said  ditch  or  levees,  or  from  any  other  reason  than  the  insuffi- 
ciency of  the  waterway  under  said  bridge,  then  and  in  either  of 
such  events  it  cannot  be  said  that  the  insufficiency  of  the  water- 
way, at  the  bridge,  was  the  direct  and  proximate  cause  of  the  over- 
flowing of  the  levee  at  the  point  complained  of,  and  in  that  event 
plaintiff  cannot  recover.*'' 

The  court  instructs  the  jury  that  if  you  find,  from  the  evidence, 
that  above  the  defendant's  bridge  and  right  of  way  and  below  the 
elbow,  referred  to  in  the  testimony,  the  fall  in  the  bottom  of  the 
ditch,  as  originally  constructed,  was  slight  and  considerably  less 
than  it  was  above  said  elbow,  and  if  you  further  find  from  the 
evidence  that  the  capacity  of  the  passageway  for  the  water  at  such 
turn  or  bend  was  less  than  it  was  above  said  turn  or  bend,  and 
if  you  further  find  that  by  reason  of  such  conditions  a  volume  of 
comparatively  dead  water  was  thereby  caused  to  be  accumulated- 
between  said  bridge  and  said  elbow,  and  that  the  pressure  or 
weight  of  the  volume  of  water  moving  down  from  above  was 
thereby  thrown  against  the  levee  at  or  near  said  elbow  and  the 
water  was  thereby  caused  to  undermine  or  break  over  said  levee 
at  the  point  complained  of,  v.ithout  regard  to  the  insufficiency  of 
the  waterway,  at  said  bridge,  that  will  be  sufficient  to  justify  you 
in  finding  that  the  insufficiency  of  the  waterway  at  said  bridge 
was  not  the  direct  and  proximate  cause  of  the  breaking  of  the  levee 
comjdaincd  of,  and  your  verdict  should  be  for  the  defendant.'*" 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence 
that  in  the  construction  of  the  said  ditch  and  levees  the  water  in 

**  IiilliiI>M  V.  lJt«h  Canal  Knlar.i?e-  road  Itrid.^o,  causing  the  water  in  a 
ment  &  Extcusiou  Co.,  (JU  1'.  Tl.'i,  7  drainage  district  to  overllovv  tlie  lev- 
Ariz.  '211.  ecs  of  the  ditch  and  to  destroy  plain- 
ts KHtfs  V.  Cniifngo,  B.  &  Q.  K.  Co.,  litV's  property. 
141  N.  W.  4U,  If)!)  lowu,  {'M\.  This  "i  Kstes  v.  ChicaRO,  B.  &  Q.  R.  Co., 
was  an  action  for  the  negligent  con-  111  JM.  W.  49,  151)  Iowa,  GOG. 
Btructiou  and  rnalutenauce  of  a  rail- 
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that  vicinity  was  thereby  turned  and  diverted  from  its  ordinary 
and  natural  flow  and  outlet,  and  a  greater  volume  of  water  there- 
by caused  to  seek  an  outlet  under  the  defendants'  bridge  than  had 
theretofore  ordinarily  and  naturally  passed  thereunder,  and  if  you 
further  find  that  because  of  such  increased  volume  of  water,  and 
the  additional  pressure  or  weight  thereof,  the  levee  at  the  point  in 
question  was  caused  to  be  undermined  and  broken  through,  that 
will  be  sufficient  to  justify  you  in  finding  that  such  additional  vol- 
ume of  water,  so  diverted  from  its  ordinary  and  natural  channel, 
was  the  direct  and  proximate  cause  of  the  breaking  of  the  levee 
at  the  point  in  question,  and  in  such  event  plaintiff  cannot  recover 
and  your  verdict  should  be  for  the  defendants.^^ 

§  5195(3).     Montana 

You  are  instructed  that,  before  the  plaintiff  can  recover  against 
the  defendants,  the  plaintiff  must  show  that  the  proximate  cause 
of  the  injury  or  damage  to  plaintiff's  land  and  property  was  the 
negligence  of  said  defendants ;  it  must  appear  from  the  evidence 
that  the  injury  or  damage  was  the  natural  and  probable  conse- 
quence of  the  negligence  of  the  defendants,  and  that  said  injury 
or  damage  ought  to  have  been  foreseen  by  defendants  in  the  light 
of  the  attending  circumstances.  The  first  requisite  of  the  negligence 
of  defendants,  if  there  was  negligence,  being  the  proximate  cause  of  the 
injury  conplained  of  is  the  doing  or  omitting  to  do  an  act  which  a  man 
of  ordinary  prudence  could  foresee  might  naturally  and  probably  pro- 
duce the  injury  complained  of;  and  the  second  requisite  is  that  such 
act  or  omission  did  actually  cause  the  injury.  If,  therefore,  3^ou 
find  from  a  preponderance  of  the  evidence  that  in  making  said 
borrow  pit,  as  the  evidence  shows  it  was  made,  a  person  of  ordi- 
nary prudence  would  not  have  foreseen  the  flood  of  ,  or  if 

you  find  that  said  lands  of  said  plaintiff  would  have  been  injured, 
had  said  borrow  pit  and  berme  never  existed  or  been  made,  then 
the  making  of  said  borrow  pit  and  berme,  as  the  evidence  shows 
the  same  was  made,  was  not  the  proximate  cause  of  the  injury 
or  damage  to  plaintiff's  land  and  property,  and  defendants  are  not 
liable  in  law.'** 

§  5195(4).    Nebraska 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
water  in  the  vicinity  of  plaintiff's  lands,  in  the  time  of  high  water, 
collect  near  and  overflow  plaintiff's  land,  or  a  portion  thereof,  this 
will  not  prevent  the  plaintiff  from  recovering  damages  from  the  de- 
fendant.    If  you  further  find  from  the  evidence  that  the  plaintiff 

4  7  Estes  V.  Chicago,  B.  &  Q.  R.  Co.,  ^s  Lyon  v.  Chicago,  M.  &  St.  P.  Ry. 

141  N.  W.  49,  159  Iowa,  666.  Co.  of  Montana,  121  P.  SS6,  45  Mont. 

33. 
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and  defendant  entered  into  a  stipulation  for  a  decree  of  injunction, 
as  claimed  in  the  petition ;  and  if  you  also  believe  that  defendant 
violated  said  stipulation  and  order  of  injunction,  as  claimed  in 
the  petition,  and  that  in  consequence  of  such  violation  a  larger  vol- 
ume of  water  was  forced  over  on  plaintiff's  grounds,  or  that  a 
larger  portion  of  plaintiff's  land  was  overflowed,  or  that  said  water 
was  held  there  for  a  longer  time  as  the  result  of  said  violation,  if 
you  believe  from  the  evidence  there  was  such  a  violation,  and  that 
plaintiff's  crops  were  injured  to  a  greater  extent  than  they  would 
have  been  from  the  natural  overflow — you  should  find  for  the 
plaintiff.  And  if  you  do  so  find,  then  the  measure  of  damages  is 
the  difference  in  amount  between  the  damage  he  sustained  from 
the  natural  overflow  and  the  amount  of  damage  caused  by  the  in- 
"creased  overflow  of  his  land.  If  you  find  there  was  such  overflow, 
in  your  verdict  you  should  endeavor  to  repair  the  actual  loss,  if 
you  find  the  plaintiff  has  sustained  damages  as  claimed  in  his 
petition.*^ 
§  5195(5).     Oklahoma 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
water  which  plaintiff  complains  of  in  his  petition  came  from  the 

west  of  his  land  over  the  land  owned  or  occupied  by  in 

the  of  section  No.  ,  and  flowed  over  and  upon  the 

land  of  the  plaintiff'  in  the of  section  No.  ,  and  that 

said  water  was  released  by  the  washing  out  of  the  embankment  or 

dam  of  the  Railway  Company,  and  not  by  the  backing  up 

of  the  water  in  creek,  you  will  find  the  defendant  should 

not  be  held  responsible  for  the  same,  and  that  it  should  not  be  lia- 
ble in  damages  for  ajiy  injuries  sustained  by  plaintiff.^® 

§  5195(6).    Texas 

You  are  charged,  in  lieu  of  special  charge  No. ,  asked  by  de- 
fendant, that  in  the  event  you  believe  from  the  evidence  that  the  de- 
fendant placed  obstructions  in  the  flood  channel  and  bed  of  the 
river  passing  the  land  of  said  defendant,  but  you  further  believe 
from  the  evidence  that  the  flooding  of  plaintiff's  land,  if  any,  in 

the  year  ,  was  not  proximately  caused,  either  in  whole  or 

in  part,  by  such  obstructions,  if  any,  but  that  same  was  caused  in 
whole  by  any  other  cause  or  causes,  natural  or  artificial,  formed 
above  said  obstruction  so  placed  in  the  river  1)\-  said  defendant,  or 
elsewhere,  if  any  was  so  placed,  or  by  the  natural  flow  of  the  river 
and  volume  of  water  passing  in  the  channel  thereof,  at  the  time 
of  plaintiff's  alleged  damage,  and  that  plaintiff  would  have  sus- 
tained all  the  damage  he  did  sustain,  if  he  sustained  damage,  even 

<oStc'\v}irt  V.   S<  hiifidcr,  Lil  N.   W.  so  Chicago,    H.    1.   iV:   1*.   Ky.   Co.   V. 

t:40,  •SJ  .Vol..  2.SG.  Mortou,  157  P.  017,  57  Old.  711. 
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though  such  obstruction,  if  any,  had  not  been  in  said  river,  then,  in 
that  event,  if  you  so  find,  the  plaintiff  would  not  be  entitled  to 
recover  against  said  defendant,  and  in  such  event  you  will  find  your 
verdict  in  favor  of  the  said  defendant.^^ 

You  are  instructed  that,  if  you  believe  from  all  of  the  evidence 
in  this  case  that  the  damages  which  the  plaintiffs  complain  of,  to 
their  lands  and  crops,  would  have  resulted  had  not  the  defendant's 
trestle,  as  complained  of  by  the  plaintiffs,  been  built  across  the 
valley  of  the  • bayou,  you  will  find  for  the  defendant.^" 

The  jury  are  instructed  that,  if  the  embankment  and  culverts 
diverted  the  water  from  its  usual  course,  and  contributed  to  dam.- 
age  the  land  and  crops,  but  it  should  appear  that  the  damage  was 
caused  in  part  by  water  falling  and  running  on  the  land  regardless 
of  the  embankment  and  culverts,  then  the  defendant  would  be  lia- 
ble only  for  such  proportion  of  the  injury  as  was  caused  by  the 
embankment,  and;  if  the  verdict  should  be  for  plaintiff,  it  should 
be  for  only  the  damages  occasioned  by  the  embankment  and  cul- 
verts."^ 

§  5196.     Negligence  of  defendant  co-operating  with  other  causes 
in  producing  overflow  of  plaintiff's  lands 

The  court  instructs  the  jury  that,  even  though  you  believe  that 

river  overflowed  these  lands,   as  contended  by  defendant, 

yet,  if  you  believe  from  the  evidence  that  defendant  so  altered 
the  drains  along  its  right  of  way  as  to  cause  a  greater  quantity  of 
water  to  flow  over  plaintift''s  lands  than  had  flowed  over  them  be- 
fore, and  that  this  extra  quantity  of  water,  together  with  the  water 
from  the  river,  caused  the  damage  complained  of,  you  should  find 
for  the  plaintiff.^* 

§  5197.     Negligence  of  defendant  co-operating  with  act  of  God  in 

causing  injury 
See,  also,  ante,  §  5190(2). 
§  5197(1).     Arkansas 

The  jury  are  instructed'  that  it  is  urged  by  the  defendants  that 

the  rains  which  occurred   in  ,  were  so  unprecedented  that 

the  flood  caused  thereby  was  extraordinary ;  that  it  was,  in  legal 
contemplation,  the  act  of  God,  for  which  the  defendants  should 
not  be  liable.  Now,  such  an  act  of  God  which  excuses  the  de- 
fendants from  liability  for  damages  must  be  not  only  the  proximate 
cause  of  the  injury,  but  the  sole  and  only  cause  thereof;    and,  if 

51  Southwestern    Portland    Cement  ss  Austin  &  N.  W.  Ry.  Co.  v.  Ander- 
Co.  V.  Kezer  (Civ.  App.)  174  S.  W.  661.       son,  15  S.  W.  484,  79  Tex.  427,  23  Am. 

52  San  Antonio  &  A.  P.  Ry.  Co.  v.       St.  Rep.  350. 

Kiersey,  86  S.  W.  744,  98  Tex.  590.  3*  Chicago,  R.   I.   &  P.    Ry.   Co.   v. 

Haukins,  172  S.  W.  255,  116  Ark.  588. 
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you  find  from  the  testimony  that  the  injury  was  caused  by  the  act 
of  God  and  that  act  was  so  mingled  with  the  acts  of  the  defendants 

in  constructing  a  dam  across ■  creek  and  not  leaving  sufficient 

openings  therein  to  carry  off  the  water,  and  that  this  failure  was 
one  of  the  co-operating  causes  that  produced  the  injury  complained 
of,  then  the  defendants  would  still  be  liable  to  the  plaintiff  for  what- 
ever damage  he  has  sustained  as  shown  by  the  proof  in  this  cause.°* 

§  5197(2).    Oklahoma 

You  are  instructed  that  an  "act  of  God,"  such  as  an  unprece- 
dented rainfall  and  resulting  flood,  which  will  excuse  from  liability, 
must  not  only  be  the  proximate  cause  of  the  loss,  but  it  must  be 
the  sole  cause.  If  the  injury  is  caused  by  an  act  of  God,  commingled 
with  the  negligence  of  the  defendant  as  an  efficient  and  contributing 
cause,  and  the  injury  would  not  have  occurred  except  for  such  neg- 
ligence, the  defendant  would  be  liable.^ 

§  5197(3).     South  Carolina 

You  are  instructed  that,  if  the  injury  here  complained  of  was 
caused  by  an  extraordinary  freshet,  which  could  not  be  foreseen 
and  provided  against — in  other  words,  was  the  act  of  God — and 
such  act  was  the  sole  cause  of  the  injury,  then  the  proof  of  the 
fact  would  be  a  perfect  shield,  and  the  plaintiffs  could  not  recover. 
But  if  the  jury  find  from  the  testimony  that  there  was  negligence 
on  the  part  of  the  defendant,  but  for  the  presence  of  which  the 
injury  would  not  have  happened,  notwithstanding  the  act  of  God 
in  sending  an  extraordinary  freshet  in  the river,  the  defend- 
ant would  be  responsible;  and  tlie  burden  is  on  the  defendant  to 
show,  not  only  that  the  extraordinary  freshet — or,  in  other  words, 
the  act  of  God — was  the  cause,  but  that  it  was  the  entire  cause ;  for, 
as  said  in  one  of  our  ca^es,  "It  is  only  when  the  act  of  God  is 
the  entire  cause"  that  the  defendant  can  be  shielded."' 

§  5198.     Burden  of  proof 
See,  also,  $  5197(3). 

You  are  instructed  that  the  burden  of  proof  is  upon  the  plain- 
tiff to  prove,  by  a  preponderance  of  the  evidence,  that  his  crops 
were  overflowed  and  destroyed,  and  that  their  destruction  was 
caused  by  the  negligence,  as  alleged  in  plaintiff's  petition,  and 
that  such  negligence  was  the  direct  or  proximate  cause  of  the  in- 
jury complained  of."'^** 

r.8  Mitclifill  V.  Il.iliii,  lOS  S.  W.  H'JS,  c 7  Jones  v.  Ronboard  Air  Line  Ky. 

l.'il  Ark.  'jsn.  Co.,  4.T  S.  E.  iSS,  (57  S.  C.  ISl. 

'■'•■  (Mii(:i;-'<),    H.    1.    &    I'.    Tly.    <'o.    V.  r'N  Cliic;ij,'(),    K.    I.    &    P.    ]{v.    Co.    V. 

.Vorton,  107  i*.  U17,  57  Ukl.  711.  I\Ioiloii,  157  V.  U17,  57  Okl.  711. 
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§  5199.     Sufficiency  of  evidence  to  apportion  to  defendant  its  share 
of  the  damage 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  rains,  or  any  of  them  that  fell  during  the  period  complained  of 
by  plaintiff,  were  such  that  plaintiff's  said  lands  or  crops,  or  any 
part  of  same,  would  have  been  thereby  inundated  and  damaged  ir- 
respective of  the  presence  or  condition  of  the  bridge  in  question, 
then  you  are  instructed  that  even  if  you  should  believe  further  from 
the  evidence  that  the  presence  or  condition  of  the  bridge  in  ques- 
tion held  back  or  caused  to  be  held  back  and  diverted  over  plain- 
tiff's said  lands  additional  waters  in  sufficient  amount  to  cause  ad- 
ditional damage  to  plaintiff's  said  lands  or  crops  in  excess  of  the 
damage  that  would  have  resulted  irrespective  of  the  presence  of 
said  bridge,  still,  if  you  find  that  the  evidence  before  you  does  not 
show  or  enable  you  to  determine  therefrom  what  portion  of  the 
damage  was  proximately  caused  by  the  presence  or  condition  of 
the  bridge  in  question,  you  will  not  undertake  to  estimate  and  as- 
sess any  damage  based  upon  surmise  or  speculation  in  answer  to 
special  issues  Nos.  and  in  the  court's  charge,  or  ei- 
ther of  said  special  issues.^^ 

§  5200.     Measure  of  damages  for  causing  overflow  of  land 

Damages  recoverable  from  city  for  flooding  of  lauds  of  riparian  owner,  see 
ante,  §  4013. 

§  5200(1).    Kentucky 

The  jury  are  instructed  that,  if  they  find  their  verdict  for  the 
plaintiff,  they  will  award  him  such  sum  in  damages  as  will  rea- 
sonably compensate 'him  for  any  loss  he  may  have  sustained  by 
reason   of  the   unlawful   or  negligent   diversion   of  the   waters   of 

creek  or  of  the  branch   running  north  of  plaintiff's   farm 

mentioned  in  the  pleadings  and  in  the  evidence,  if  there  was  such 
a  diversion  to  his  crops  then  being  cultivated  by  him  on  said  land, 
and  not  exceeding  in  damages,  if  any  they  should  find,  such  a  sum 
as  will  reasonably  compensate  him  for  the  diminution  in  value  to 
said  crops  at  said  time  they  were  damaged,  not  exceeding  the  sum 

of  $ ,  damage  to  his  tobacco  crop  in  the  year ;    to  his 

millet  crop  in  the  year  ,  the  sum  of  $ ;    to  his  pea 

crop   in   the  year  ,  $ ;    to  his   hay   crop   in   the   year 

,  the  sum  of  $ ;   and  in  all  not  exceeding  the  sum  of 

<]; GO 
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§  5200(2).     South   Carolina 

Mr.  Foreman  and  gentlemen,  as  to  the  measure  of  damages  here, 
I  charge  you  as  a  matter  of  law  that  when  you  go  to  take  up  the 
consideration  of  this  case,  if  you  find  that  the  defendant  is  liable  to 
damages,  here,  and  if  you  find  that  the  acts  complained  of  in  this 
complaint  are  the  proximate  cause  of  damages  to  the  plaintiff  in 
this  action,  then  you  must  determine  what  was  the  value  of  that 
land  at  the  time  of  the  commencement  of  the  erection  of  that  dam, 
before  there  was  any  intervention  on  behalf  of  the  defendant.  In 
other  words,  you  take  into  consideration,  in  order  to  determine  what 
are  the  damages  here,  what  are  the  damages  in  contemplation  of 
the  acts  of  the  defendant  here  with  reference  to  past,  present,  and 
future  injury  to  the  plaintiff,  if  any.  You  take  into  consideration 
what  was  the  actual  value  of  the  property  at  the  time  of  the  erec- 
tion of  the  dam  and  what  is  the  value  thereafter  due  to  the  acts  of 
the  defendant  as  the  proximate  cause  of  any  deterioration  there- 
of, if  there  was  any  deterioration  thereof,  and  you  will  do  that  in 
contemplation  of  past  damages,  present  damages  and  future  dam- 
ages.^^ 
§  5200(3).    Washington 

You  are  further  instructed  that,  if  you  shall  find  in  favor  of  the 
plaintiffs  upon  the  first  cause  of  action,  the  measure  of  their  recovery 
shall  be  such  sum  as  you  shall  deem  to  be  the  difference,  if  any, 
between  the  fair  cash  market  value  of  their  property  before  the 
obstruction  of  the  stream  and  its  present  fair  cash  market  value  in 
view  of  the  conditions  which  now  exist,  together  with  such  sum  as 
you  shall  find,  from  a  fair  preponderance  of  the  evidence,  fairly 
and  reasonably  compensates  the  plaintiffs  fey  any  loss  they  may 
have  sustained  by  being  interfered  with  in  their  use  of  the  premises 

in  question  during  the  years  preceding  the  commencement 

of  their  action  on  the day  of ,  and  no  longer ;   and  in 

no  case  can  your  verdict  on  the  first  cause  of  action  exceed  in 
amount  the  sum  of  $ .^^ 

You  are  instructed  that  "difference  in  fair  cash  market  value," 
as  used  in  these  instructions,  means,  of  course,  reduction ;  for,  un- 
less the  fair  cash  market  value  was  reduced,  the  plaintiffs  are  not 
damaged  in  that  respect.  Further,  any  sum  allowed  the  plaintiffs 
by  you  on  account  of  this  cause  of  action  must  be  found  by  you 
from  a  fair  preponderance  of  the  evidence  to  have  been  the  direct 
and  proximate  result  of  the  wrong  complained  of  in  the  first  cause 
of  action,  which  is  the  obstructing  of  the  stream."^ 

«i  SiilUvnn   V.   Snllivnn   Towor  Co.,  "■•'  Dnlilpron  v.  riiicaso,  M.  &  V.  S. 

m  R.  K.   JO.l,  110  S.  C.  L'S'J.  ]ly.   Co.,  118   V.   507,   85   Wash.  395. 

"2  l)alil;,T*Mi  V.  ("hiffiKo,  AT.  &  1'.  S. 
Ry.  Co.,  148  1'.  507,  85  Wash.  ;j'.)5. 
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§  5201.     Damages  caused  by  obstruction  by  bridge — Injuries  to 

land 
§  5201(1).     Kentucky 

The  court  instructs  the  jury  that,  if  the  jury  believe  from  the  evi- 
dence that  the  bridge  and  obstructions  made  by  defendants,  if  any 
there  be,  that  cause,  if  they  do  so  cause,  the  water  to  be  diverted 

onto  plaintiff's  land  as  set  out  in  instruction  No. ,  was  or  were 

intended  to  be,  and  is  or  are  permanent,  and  the  cause  that  pro- 
duces the  overflow  cannot  be  remedied  at  a  reasonable  expense, 
then  the  measure  of  damage  that  the  plaintiff  is  entitled  to  recover 
is  the  diminution,  if  any,  in  the  market  value  of  his  land,  caused 
by  the  diversion  of  the  water  thereon,  if  any.®* 

The  court  instructs  the  jury  that,  on  the  other  hand,  if  said 
bridge  or  obstructions,  if  any,  are  or  were  only  intended  for  tem- 
porary purposes,  or  the  cause  that  produced  the  overflow,  if  any. 
can  be  remedied  or  removed  at  a  reasonable  expense,  then  the  meas- 
ure of  damage  to  which  the  plaintiff  is  entitled,  if  any,  is  the 
diminution  in  the  rental  value  of  the  property,  caused  by  the  over- 
flow, if  any,  up  to  the  filing  of  the  petition  herein,  to  wit,  .^^ 

The  jury  will  say  in  their  verdict  whether  they  award  damages, 
if  they  award  any,  for  a  permanent  or  for  a  temporary  injury.**'' 

§  5201(2).    Texas 

You  are  instructed  that,  if  3'-ou  find  from  the  evidence  that  the 
defendant  erected  the  new  bridge,  as  alleged  by  the  plaintiff,  across 

creek  on  the  line  of  its  railway  near  the  land  of  plaintiff, 

and  that  defendant  in  constructing  said  bridge  did  not  leave  suffi- 
cient opening  for  the  water  flowing  along  said  creek,  and  follow- 
ing the  usual  course,  to  escape,  so  as  to  prevent  the  same  from  back- 
ing up  and  overflowing  the  plaintiff's  land  during  ordinary  rains, 
at  any  time  during  the  months  of '■ — , ,  or ,  as  al- 
leged by  plaintiff,  and  that  such  bridge  obstructed  the  natural  and 
usual  flow  of  the  water  along  said  creek,  and  caused  it  to  overflow 
and  back  over  plaintiff's  land,  and  thereby  permanently  injured  said 
land,  then  you  will  find  for  the  plaintiff  the  amount  of  such  in- 
jury sustained  by  him,  which  will  be  the  difference  between'  the 
market  value  of  said  land  so  permanently  injured  immediately  be- 
fore and  immediately  after  the  injury,  if  any.  And  if  you  find  more 
than  one  such  injury  caused  by  the  negligent  construction  of  the  bridge, 
if  it  was  negligently  constructed,  between  the  time  said  bridge  was 
erected,  and  the  injury  last  inflicted,  if  any,  then  the  difference  in  such 
value  immediately  before  the  first  and  after  the  last  injury.^ 

64  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  66  Chicago,  St.  L.  &  N.  O.  R.  Co.  v. 
Hoover,  143  S.  W.  770,  147  Ky.  33.  Hoover,  143  S.  W.  770,  147  Ky.  33. 

65  Chicago,  St.  L.  &  N.  O.  R.  Co.  v.  «' Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Hoover,  143  S.  W.  770,  147  Ky.  33.  Flynt,  125  S.   W.  347,  58  Tex.   Civ. 
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§  5202.     Same — Injuries  to  crops 

You  are  instructed  that,  if  you  find  that  the  defendant  construct- 
ed the  bridge  across creek  on  its  line  of  railway,  as  alleged 

by  plaintiff,  and  that  during  ordinary  rains  the  water  flowing  down 
said  stream  was  diverted  from  its  natural  and  usual  course,  and 
caused  to  back  up  onto  and  over  plaintiff's  land,  and  destroyed  or 

injured  plaintiff's  and  's   (who  has  assigned  his  interest  to 

plaintiff')  crop,  or  crops,  of  cotton,  if  any,  they  or  either  of  them 
had  growing  thereon,  then  you  will  find  for  plaintiff  the  reasonable 
value  of  said  crops  so  destroyed  or  injured,  if  any  was  destroyed 
or  injured,  at  the  time  and  place  of  its  destruction,  which  will  be 
the  reasonable  cash  market  value  of  the  crop  so  destroyed  at  the 
time  of  its  destruction.^* 

§  5203.  Injunction  entered  pursuant  to  stipulation — Liability  for 
violation 
•  You  are  instructed  that,  if  you  believe  from  the  evidence  that  the 
plaintiff'  and  defendant  entered  into  the  stipulation,  and  a  decree 
or  order  of  injunction  was  rendered  thereon,  which  has  been  intro- 
duced in  evidence,  and  if  you  further  find  from  the  evidence  that 
the  defendant  violated  the  terms  of  said  stipulation  and  decree  or 
order  of  injunction,  as  alleged  in  the  petition,  and  in  consequence 
of  such  violation  the  plaintiff  has  been  damaged  as  in  the  petition 
alleged,  then  you  will  find  for  the  plaintiff'.''^ 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  his  measure 
of  recovery  will  be  the  actual  injury  to  plaintift''s  corn  crop  and  hay 
at  the  time  and  place  they  were  damaged,  if  you  find  from  the 
evidence  they  were  damaged  in  consequence  of  the  violation  of  said 
stipulation  and  decree  by  defendant,  as  shown  by  the  evidence.'** 

§  5204.     Rule  as  to  damages  where  flooding  land  results  in  benefit 
as  well  as  damage 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  flooding  of  the  plaintiff's  land  by  reason  of  the  break  in  defend- 
ant's canal  was  a  benefit  to  said  land  or  to  the  plaintiff,  and  that 
such  benefit  was  equal  to,  or  greater  than,  the  damage,  if  any,  there- 
by sustained  by  [)laintiff,  your  verdict  should  be  for  the  defendant.'^ 

App.  .^).''.1.     This  Instructinn  is  proper  Flynt,   125   S.   W.   347,   58   Tex.    Civ. 

on  the  theory  that  the  hridu'e  did  not  Apix  HfU. 

create  such  a  pcriiiaiu-nt  obstruction  on  Stewart  v.   Schneider,  34  N.  W. 

as  to  rofiulre  phiintiff  to  at  once  sue  010,  212  Neb.  2S6. 

for  all  daiiin;,'es,  hot li  present  and  pro-  to  st(>wnrt  v.   Schneider,  34  N.  W. 

Rpivflvc,   that  iiilKlit    result   from   its  6-tO,  22  Xeh.  2SG. 

noKliKont   const  tiK'lion.  7i  inilui)s  v.  Utah  Canal  Enlarge- 

88  Ft.  Worth   &   D.   C.  Uy.   Co.   v.  mcnt  ^^   Extension  Co.,  63  P.  713,  7 

Ariz.  211. 
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3.     Logging  Operations 

§  5205.     Right  to  use  stream  for  floating  logs 

The  court  instructs  the  jury  that  defendants  had  the  right  to 
use  the  river  in  its  natural  state  to  float  logs  down  the  same,  and 
this  right  would,  of  course,  include  the  right  to  place  logs  in  tlie 
hed  of  the  stream  preparatory  to  floating  the  same  down ;  and  if, 
in  the  exercise  of  such  right,  defendants  were  guilty  of  no  negli- 
g'ence,  if  they  at  all  times  used  such  care  and  diligence  as  a  rea- 
sonably cautious  and  prudent  man  would  and  should  have  used 
under  the  circumstances,  to  prevent  injury  to  plaintiffs'  property, 
then  plaintiffs  could  not  recover  for  injuries  so  sustained.'^ 

§  5206.  Same — Duty  to  avoid  unnecessary  damage  to  riparian 
owners 
The  court  instructs  the  jury  that,  in  the  exercise  of  this  right  to 
put  logs  into,  and  float  them  down  the  river,  it  was  the  duty  of  de- 
fendants at  all  times  to  use  reasonable  care  and  diligence  to  see 
that  no  unnecessary  damage  was  done  to  plaintiffs'  property,  and  if 
they  failed  in  this,  either  by  putting  or  having  too  many  logs  in  the 
river  at  one  time,  or  by  failing  with  reasonable  diligence  to  look 
after  their  logs  and  break  the  jams,  if  any,  or  otherwise,  and  by 
reason  of  such  failure  plaintiffs'  property  was  damaged,  then  de- 
fendants would  be  liable.'^ 

§  5207.     Consent  of  riparian  owner  to  logging  operations 

The  court  instructs  the  jury  that,  among  other  things,  defend- 
ants, in  their  answer,  in  effect,  claim  that  plaintiffs,  with  knowledge 
of  the  manner  in  which  defendants  were  conducting  their  opera- 
tions, gave  "their  assent  and  consent  thereto,"  and  you  are  instruct- 
ed that  if  plaintiffs,  with  such  knowledge,  did  consent  thereto,  or 
did  consent  to  any  of  the  acts  or  conduct  now  com.plained  of,  they 
cannot  now  recover  for  the  consequences  of  such  acts  or  conduct. 
But  the  mere  fact,  if  it  be  a  fact,  that  plaintiffs  did  not  at  the  time, 
or  before  the  commencement  of  this  action,  object  to  what  defend- 
ants were  doing  would  not  prevent  their  recovery,'* 

§  5208.     Proximate  cause  of  injuries 

The  court  instructs  the  jury  that  defendants  would  not  be  liable 
for  damage  caused  by  logs  put  in  the  river  or  floated  down  by  oth- 
ers, unless  it  should  appear  that  by  reason  of  the  negligence  or 

7  2  Peterson   v.   Arland,   141   P.   63,  7  4  Peterson  v.  Arland,  141  P.  63,  79 

79  Wash.  679.  Wash.  679. 

7  3  Peterson  v.  Arland,  141  P.  63,  79 
Wash.  679. 
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want  of  proper  care  on  the  part  of  defendants  a  condition  existed 
without  which  such  damage  would  not  have  occurred,  and  which 
condition  was  a  contributing  proximate  cause  to  such  damage,  in 
which  case  defendant  would  be  liable  to  the  extent  of  the  damage 
so  caused  by  them.'" 

The  court  instructs  the  jury  that,  if  you  find  that  logs  of  defend- 
ants, being  commingled  with  logs  of  other  persons,  were  negli- 
gently or  wrongfully  permitted  by  defendants  to  cause  damage  to 
plaintiffs  in  connection  with  such  other  logs,  and  that  defendants 
were  not  responsible  for  the  other  logs  being  where  they  were  or 
causing  damage,  then  defendants  would  only  be  liable  for  such  por- 
tion of  such  damage  as  was  caused  by  their  own  logs.'®    ' 

§  5209.     Measure  of  damages 

The  court  instructs  the  jury  that,  if  you  find  for  plaintiffs,  you 
will  assess  their  damages  in  such  sum  as  you  may  find  from  the 
evidence  will  reasonably  compensate  them  for  the  injury  caused 
by  defendants'  negligence  or  wrongful  act  or  acts.  And  you 
should  take  into  consideration,  not  only  damage  by  reason  of  land 
actually  washed  away,  if  any,  but  also  such  injury  or  damage,  if 
any,  to  plaintiffs'  remaining  lands  as  you  may  find  with  reasonable 
certainty  from  the  evidence  has  been  sustained.  For  example,  if 
you  should  find  that,  by  reason  of  defendants'  negligence  or  wrong- 
ful act  or  acts,  the  channel  of  the  river  has  been  changed,  and  that 
thereby  lands  of  plaintiffs  not  yet  washed  away  have  been  and 
are  endangered,  you  should  take  this  into  consideration  in  arriv- 
ing at  the  amount  of  your  verdict.''' 

B.     SuRFAcn;  Wati^rs 

§  5210.     Right  of  one  to  divert  surface  water  upon  adjoining  lands 

Liability  of  municipality  for  diversion  of  surface  water,  see  ante,  §§  4005.  4006. 
Damjigcs  from  diversion  of  surface  water  by  changing  grade  of  street,  see 

ante,  §  3S97. 
Measure  of  damages  for  diversion  of  surface, .water  by  city,  see  ante,  §  4010. 

§  5210(1).     Iowa 

The  court  instructs  the  jury  that,  if  the  land,  which  defendant 
drained  by  rpeans  of  the  tile  complained  of,  discharged  its  surface 
water  into  a  basin  or  pond  on  defendant's  land,  which  pond  or 
basin  had  an  outlet  for  its  overflow  water  in  both  directions  in  the 
course  of  natural  drainage — that  is,  part  of  the  overflow  water  was 
naturally  discharged  over  plaintiffs'  land  and  part  of  the  overflow 

76  I'eterson  v.  Arland,  141  P.  C?,  70  77  Polcrsou  v.  Arland,  141  P.  03,  79 

Wnsh.  r,-<).  Wash.  070. 

T--  I'l-lcrsou  V.  Arland,  141  P.  O-'J,  I'J 
Wasb.  070. 
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water  was  naturally  discharg^ed  to  the  northeast  away  from  plain- 
tiffs' land,  and  the  defendant,  by  tiling,  caused  an  increased  portion 
of  said  overflow  water  to  be  discharged  upon  plaintiffs'  land,  and 
such  increased  volume  so  materially  increased  the  flow  of  water 
upon  plaintiffs'  land  as  to  cause  material  or  substantial  damage  to 
plaintiffs'  premises  which  would  not  have  resulted  from  water 
lawfully  cast  thereon — then  defendant  would  be  liable  for  such 
damage  so  caused,  unless  you  find  that  plaintiffs'  claim  for  such 
damage  is  barred  by  the  statute  of  limitations.''* 

The  court  instructs  the  jury  that,  if  the  land,  which  defendant 
drained  by  means  of  the  tile  complained  of,  discharged  its  surface 
water  into  a  slough  or  pond  on  defendant's  land,  which  slough  or 
pond  was  so  deep  and  large  that  the  surface  water  therefrom  never 
had  overflowed,  and  in  its  natural  condition  the  water  therefrom 
never  would  overflow  and  be  cast  upon  plaintiffs'  land,  the  defend- 
ant, by  constructing  the  improvement  complained  of,  would  be 
guilty  of  diverting  such  water  as  was  carried  therein,  and,  if  the 
same  was  diverted  in  such  quantities  as  to  materially  increase  the 
flow  on  plaintiffs'  land  and  cause  substantial  injury,  then  defend- 
ant will  be  liable  in  this  case,  unless  he  has  established  his  defense 
of  the  statute  of  limitations.  If,  however,  the  said  pond  or  basin 
did  at  times,  though  seldom,  overflow,  and  the  natural  course  of 
drainage  for  all  of  the  overflow  water  was  to  the  south  and  onto 
plaintiffs'  premises,  at  the  place  substantially  where  the  same  was 
discharged  by  defendant's  tile,  then  plaintiffs  cannot  complain  in 
this  case,  and  your  verdict  should  be  for  the  defendant.''^ 

§  5210(2).    Michigan 

You  are  instructed  that  if  you  find  that  the  natural  water  course 

for  the  water  from 's  land,  in  a  state  of  nature,  was  to  the 

west,  and  not  to  the  east,  then  I  charge  you  that  the  plaintiff  had  no 
right  by  any  artificial  means  to  change  the  course  of  such  water  so 
as  to  throw  it  upon  the  lands  of  the  defendant,  unless  he  had  ac- 
quired such  right  by  user  or  prescription,  as  above  set  forth,  and 
that  if  the  plaintiff  did  flow  upon  the  lands  of  the  defendant  waters 

from  the land  which  did  not  naturally  flow  upon  defendant's 

land,  if  you  find  such  to  be  the  case,  without  having  acquired  the 
right  so  to  do  by  user  or  prescription,  then  the  defendant  would 
have  the  right  to  obstruct  the  flow  of  such  waters,  either  by  erect- 
ing dams  or  otherwise,  even  if  in  so  doing  it  would  obstruct  the 
flow  of  waters  upon  his  land  that  naturally  flowed  in  that  direc- 
tion, and  if  in  so  doing  the  plaintiff's  crops  were  injured,  and  would 

7  8  Valentine  v.  Witlman,  135  N.  W.  7  9  Valentine  v.  Widman,  135  N.  W. 

599,  156  Iowa,  172.  599,  156  Iowa,  172. 
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by  so  doing  not  subject  himself  to  any  liability  for  damages  to  said 
plaintiff.**" 

§  5211.     Duty  in  constructing  railroad  to  avoid  interference  with 

natural  flow 
§  5211(1).    Iowa 

The  court  instructs  the  jury  that  a  railway  company,  by  virtue 
of  acquiring  right  of  way  across  a  tract  of  land,  acquires  the  right 
to  construct  its  track  in  the  usual  and  ordinary  way.  It  may  con- 
struct it  upon  an  embankment,  if  such  is  the  better  method,  consid- 
ering the  character  and  lay  of  the  ground  in  the  imm.ediate  locality. 
It  is  not  obliged  to  so  construct  its  road  as  to  avoid  entirely  the 
obstructing  or  interfering  with  the  natural  flow  of  surface  water 
which  does  not  flow  in  well-defined  channels.  On  the  contrary,  it 
may  divert  and  obstruct  the  flow  of  such  water  to  the  extent  that 
the  same  may  be  reasonably  necessary  to  accommodate  the  same 
to  the  customary  and  usual  mode  of  constructing  a  railroad  in  such 
places,  and  to  the  extent  reasonably  necessary  to  enable  the  rail- 
way company  to  so  construct  and  maintain  its  road  as  to  promote 
the  reasonable  and  safe  operation  of  trains  thereover.^* 

The  court  instructs  the  jury  that  if  you  find,  from  a  fair  pre- 
ponderance of  the  evidence,   that  the  land  west  of  creek, 

over  which  defendant's  embankment  and  railway  track  were  con- 
structed and  located,  is  nearly  level,  that  there  is  no  natural  or  ar- 
tificial stream  crossed  by  said  embankment,  and  no  defined  chan- 
nel or  way  in  which  the  water,  coming  onto  said  land  to  the  north 
of  said  railway  track,  could  pass  to  the  south,  even  if  defendant's 
right  of  way  and  railway  embankment  had  not  been  constructed,. 
and  if  you  further  find  that,  by  reason  of  the  character  and  condi- 
tion of  the  land  at  the  time  defendant's  embankment  w^as  originally 
constructed,  such  railway  construction  would  necessarily  inter- 
fere with  the  flow  of  surface  water  and  cause  it  to  accumulate  and 
stand  on  the  land  from  which  the  right  of  way  is  taken,  then,  if 
you  so  find,  you  are  instructed  that  for  such  necessary  interfer- 
ence witli  the  flow  of  surface  water  as  was  occasioned  by  the  proper 
construction  of  said  railway  over  said  land  no  recovery  in  this  ac- 
tion can  be  had."" 

§  5211(2).    Maryland 

The  jury  are  instructed  that,  if  the  jury  shall  find  that  the  plain- 
tiff owned  the  premises  mentioned  in  the  evidence  on  the  

corner  of  E.  street  and  A.  avenue,  and  that  the  natural  flow  of  the 

«of)'rontior   V.   IIoKMii,    101    N.   W.  «M'.liiiick  v.  Chicnu'O  &  N.  W.  Ry. 

20,  110  .Mirh.  01.",.  Co.,  IL'O  N.  W.  TUT,  142  Iowa,  110. 

HI  I'.luucU  V.  (;hicuKo  &  N.   \V.   My. 
Co.,  120  N.  W.  737,  142  lowu,  liO. 
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surface  water  coming-  down  the  side  of  E.  street  and  both 

sides  of  S.  street,  and  the  side  of  B.  street,  was  due  south 

•on  said  streets  and  sides  of  streets,  respectively,  by  open  gutters 
there  placed,  and  that  the  defendant  closed  said  gutters,  and  raised 
the  bed  of  A.  avenue  for  the  purpoe  of  constructing  and  operating 
a  cable  railroad  thereon,  and  in  the  place  of  said  gutters,  and  to 
carry  off  the  waters  aforesaid,  constructed  the  underground  drains 
and  sewers  and  the  vault  mentioned  in  the  evidence,  bringing  into 
said  vault,  adjacent  to  the  plaintiff's  property,  Avaters  which  would 
otherwise  have  passed  down  S.  street  and  B.  street,  as  well  as  wa- 
ters which  had  heretofore  always  passed  safely  down  the  gutters 
of  E.  street,  and  that  by  reason  of  the  careless  and  unskillful  way 
in  which  said  drains  and  vault  were  planned  or  constructed,  if  the 
jury  shall  find  them  to  have  carelessly  or  unskillfully  planned  qr 
constructed  in  fact,  the  vault  became  filled  with  surface  waters 
during  seasons  of  ordinary  rains,  and  the  waters  therefrom  passed 
from  the  drains  or  the  vault  through  the  intervening  earth  into  the 
cellar  of  the  plaintiff's  house,  and  damaged  the  same,  and  that  such 
inflowing  of  said  water  and  such  damage  would  not  have  occurred 
but  for  the  closing  of  said  gutters,  the  raising  of  the  bed  of  A. 
avenue  and  the  negligent  manner  in  which  said  drains  and  vault 
were  constructed,  then  their  verdict  should  be  for  the  plaintiff.*^ 

The  jury  are  instructed  that  if,  from  the  evidence,  they  shall 
find  that  the  plaintiff  owned  the  premises  mentioned  in  the  evi- 
dence, and  that  the  defendant  closed  the  gutters  and  constructed 
the  drains  and  vault  mentioned  in  the  first  prayer,  and  after  con- 
structing the  same  failed  to  keep  the  same  open,  clear,  and  water- 
tight, and  allowed  the  outlet  from  said  vault  to  become  closed  up, 
or  so  closed  by  matter  flowing  into  the  same  as  to  cause  the  water, 
upon  occasions  of  such  ordinary  rains  as  might  be  usually  expected 
to  occur  in  that  locality,  to  rise  in  said  vault  and  drains,  and  to 
force  its  way  therefrom  and  through  intervening  earth  into  the 
cellar  of  the  plaintiff's  house,  to  the  damage  of  the  plaintiff,  and 
that,  but  for  the  closing  of  said  guttfers  and  the  negligence  of  the 
defendant  in  failing  to  keep  said  drains  and  vault  clear,  open,  and 
water-tight,  said  waters  would  not  have  come  into  the  cellar  of  the 
plaintiff",  then  their  verdict  should  be  for  the  plaintiff".** 

§  5211(3).     Nebraska 

You  are  instructed  that,  if  you  believe  that  on  said  ,  the 

said  embankment  and  the  opening  therein  were  so  constructed  as 
not  to  allow  the  discharge  of  the  surface  waters  ordinarily  flowing 

8  3  Lion  V.  Baltimore  City  Pass.  Ry.  «*  Lion  v.  Baltimore  City  Pass.  By. 

Co..  90  Md.  286,  44  Atl.  1045,  47  L.  Co.,  00  Md.  266,  44  Atl.  1045,  47  L.  R. 
B.  A.  127.  A.  127. 
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down,  or  which  might  reasonably  be  expected  to  flow  down,  said 
channel,  and  that  by  reason  of  such  faulty  construction  the  plain- 
tiff was  damaged  by  said  surface  waters,  then  the  plaintiff  would 
be  entitled  to  recover  upon  the  second  cause  of  action  for  damages 
caused  by  said  flood  of .^^ 

§  5211(4).    Texas 

You  are  instructed  that  it  is  the  duty  of  a  railway  company,  when 
it  constructs  a  roadbed,  to  construct  the  necessary  culverts  or  sluic- 
es as  the  natural  lay  of  the  land  requires  for  the  necessary  drainage 
thereof,  and  to  maintain  the  same  in  reasonably  good  condition. 
If  you  find  from  the  evidence  that  the  natural  flow  of  the  surface 
water  on  the  west  side  of  defendant's  roadbed  and  northwest  of 
plaintiff's  premises  is  toward  the  railroad,  and  to  the  southeast  in 
the  same  direction  that  the  railroad  runs,  and  if  you  further  find 
that  the  surface  water  west  and  northwest  of  plaintiff's  premises 
flows  to  the  railroad,  and  thence  on  the  right  of  way  in  a  south- 
easterly direction,  and  if  you  further  find  that  the  same,  if  not  ob- 
structed,  would  pass   through   and   beyond   the  plaintiff's   premises, 

and  if  you  further  find  tkat  within years  prior  to  the 

day  of ,  the  defendant  negligently  and  carelessly  constructed 

a  dam  or  embankment  across  its  right  of  way  between  the 

acres  and acres  of  land,  as  above  set  forth,  and  if  you  fur- 
ther find  that  said  embankment,  if  there  was  such  embankment,  ob- 
structed the  natural  flow  of  the  water  that  had  accumulated  on  its 
right  of  way,  or  you  further  find  that  said  embankment  caused  the 
water  at  each  rainfall  thereafter  to  accumulate  and  be  concentrated 
at  that  point,  and  to  back  up  the  right  of  way,  and  if  you  further 
find  that  said  water  was  caused  to  overflow  plaintiff's  premises, 
and  his  said  land  and  premises  was  thereby  injured,  as  alleged  in 
the  petition,  and  if  you  further  find  that  the  defendant,  in  con- 
structing said  dam  or  embankment,  if  it  did,  was  guilty  of  "negli- 
gence," as  that  term  is   defined   in  the  paragraph   of  this 

charge,  and  that  such  negligence,  if  any,  was  the  proximate  cause 
of  said  injuries,  if  any,  then  you  will  find  for  the  plaintiff.*® 

You  are  instructed  that  the  defendant  had  a  right  to  build  its 
roadbed  where  it  did,  and,  if  necessary  to  its  proper  construction 
and  use,  to  throw  up  the  embankment  shown  to  have  been  made, 
but  in  so  doing  it  was  required  by  law  to  construct  all  the  necessary 
culverts  and  sluices  required  by  the  natural  lay  of  the  land,  to 
prevent  surface  water  from  being  diverted  from  its  natural  and 

«iClilo;iK'>,    It.    I.    vV;    1'.    U.    ('0.    V.  80  ]Miss(iuii.  K.  &  T.  lly.  Co.  of  T("X- 

Shnvv,  88  N.  W.  008,  0.'3  Nob.  380,  5G  us  v.  Aiey  (Civ.  Aw.)  100  S.  W.  "JG-'l 
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usual  course,  and  thrown  upon  land  where  it  would  not  otherwise 
have  come.*' 

§§  52(1(5).     Virginia 

The  jury  are  instructed  that  the  degree  of  care  and  foresight 
which  the  defendants  should  have  used  in  constructing  their  cul- 
vert was  in  proportion  to  the  nature  and  magnitude  of  the  injury 
which  would  likely  have  resulted  from  the  water  being  backed  upon 
the  plaintiff's  property,  and  it  should  have  been  that  care  and  pru- 
dence which  a  reasonably  discreet  and  cautious  individual  would  or 
ought  to  have  used  for  the  purpose  of  protecting  himself  from  in- 
jury.** 

§  5211(6).    Washington 

You  are  instructed  that,  in  reference  to  the  second  wrong  alleged 
to  have  been  done  the  plaintiffs  by  the  defendant  in  the  so-called 

second  cause  of  action,  the  gist  of  it  appears  in  paragraph of 

said  second  cause  of  action  in  the  amended  complaint,  and  consists 
of  the  allegation  that  the  defendant  constructed  an  approach  to 

street  for  the  full  width  thereof  by  filling  in  said  street  with 

earth,  and  thereby  raising  the  formerly  established  grade  thereof, 
and  thereby  causing  surface  waters  to  flow  upon  the  lands  of  plain- 
tiffs which  had  not  formerly  flowed  "upon  such  lands,  to  the  plain- 
tiffs' damage  and.  injury.  In  tliis  connection  you  are  instructed  that, 
if  you  shall  believe  the  following  facts  to  be  true,  from  a  fair  pre- 
ponderance of  the  evidence  in  this  case ;  that  is  :    That  prior  to  and 

at  the  time  the  defendant  built  the  approach  referred  to  on  

street  said  street  had  an  established  grade  fixed  by  the  action  of 

the  town  of through  its  town  council,  and  that  by  reason  of 

the  raising  of  said  street  by  said  approach  and  the  consequent  change 
of  the  grade  thereof,  waters  were  caused  to  flow  upon  or  across  the 
lands  of  the  plaintiffs  which  had  not  previously  by  the  originally 
established  grade  flowed  upon  said  lands — then  and  in  that  case  the 
plaintiffs  are  entitled  to  recover  a  verdict  at  your  hands  in  the  sec- 
ond cause  of  action.  Unless  you  find  from  a  fair  preponderance 
of  the  evidence  the  foregoing  facts,  your  verdict  should  be  for  the 
defendant  upon  the  second  cause  of  action.*^ 

§  5212.     Same — Rights  of  adjacent  owner  who  has  sold  right  of 
way  to  railroad  company 

The  court  tells  the  jury  that  any  interference  with  the  drainage  of 
the  plaintiff's  lands  or  the  flow  of  surface  water,  which  could  not  be 
prevented  by  the  proper  and  skillful  construction  of  defendant  corn- 
s' Austin  &  N.  W.  Ry.  Co.  v.  An-       Southern  Oil  and  Feed  Mills,  106  S. 
derson,  1.5  S.  W.  484,  79  Tex.  427,  2.3       E.   337. 

Am.  St.  Rep.  3.50.  so  Dahlgren  v.  Chicago,  M.  &  P.  S. 

88  Atlantic    Coast    Line    R.    Co.    v.       Ry.    Co.,  14S   P.   567,   85  Wash.   395. 
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pany's  road  with  proper  and  skillfully  constructed  culverts,  was 
proper  to  be  taken  into  consideration  by  the  plaintiff  when  the  de- 
fendant company  purchased  its  right  of  way  from  the  plaintiff ;  and 
if  the  jury  believe  from  the  evidence  that  the  railroad  through  plain- 
tiff's land  was  properly  and  skillfully  constructed,  with  properly  and 
skillfully  constructed  culverts,  in  proper  numbers,  and  that  the 
same  have  been  kept  in  proper  order,  then  they  cannot  assess  any 
damages  against  the  said  defendant  company  on  account  of  ponds 
or  of  accumulations  of  water,  though  caused  by  the  building  and 
construction  of  said  road.^" 

§  5213.  Liability  to  lower  owner  for  diversion  resulting  from 
cultivation  of  land 

The  court  instructs  the  jury  that  every  owner  of  land  has  a  right 
to  cultivate  it,  to  make  use  of  it  for  the  purposes  for  which  it  is 
best  adapted,  and  in  the  course  of  such  use  to  plow  and  cultivate 
such  land,  and  that  if  an  increased  flow  of  water,  or  of  surface  wa- 
ter, from  his  land  to  a  lower  piece  of  land,  comes  from  a  proper  use 
of  his  own  land,  from  the  cultivation  of  the  same  in  a  proper  and 
useful  manner,  the  lower  landowner  cannot  complain  of  the  in- 
creased flow  caused  by  such  .use  and  ordinary  cultivation  or  im- 
provement of  his  land.^^ 

I  shall  submit  to  you,  however,  in  this  case,  this  question,  wheth- 
er or  not  in  such  cultivation  the  defendants  were  guilty  of  such 
negligence,  or  negligent  conduct,  that  is  to  say,  so  negligently  im- 
proved their  land  that  they  caused  damage  by  stormwater,  which 
a  man  of  ordinary  prudence  might  have  anticipated  would  have 
been  caused  by  such  conduct.  The  court  instructs  you  that,  while 
a  man  has  a  right  to  improve  and  cultivate  his  land,  this  does  not 
give  the  right  to  intentionally  damage  his  neighbor.  For  illustra- 
tion in  this  case,  assuming  an  extreme  condition  that  dead  furrows 
were  plowed  all  over  defendants'  land,  and  all  pointing  to  the  break 
in  question,  so  that  the  inevitable  effect  of  such  plowing  would  be 
to  concentrate  the  water  at  the  point  in  question ;  if  this  sort  of 
course  was  followed,  done  with  the  express  intention  or  for  the 
express  purpose  of  damage  to  the  plaintiff's  land,  then  he  would 
have  a  right  to  recover.**^ 

§  5214.     Proximate  cause  of  injury 

The  court  instructs  the  jury  tiiat  this  defendant  railroad  company 
has  no  authority  or  right  and  it  is  no  part  of  its  duty  to  clean  oft'  or 

flo  Norfolk   it  W.   U.   do.  V.   Cai-f(,'r,  "2  Coombs  V.  licyuokls   (Cal.  App,> 

22  s.  K.  r,n,  m  va.  nsi.  iS3  p.  an. 

I'l  Coombs   V.   Kcyuolds  (Cal.   Api).) 
185  r.  877. 
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keep  in  good  condition  the  gutter  in  front  of  this  plaintifif's  property, 
and  if  you  find  that  the  damages  alleged  in  the  complaint  were  caus- 
ed by  the  failure  on  the  part  of  the  city  of  or  any  other 

person,  to  keep  the  gutter  adjoining  the  plaintiff's  premises  clean, 
then  you  will  find  for  the  defendant.^^ 

§  5215.     Title  to  maintain  action  for  injuries  to  land 

The  court  instructs  the  jury  that,  if  it  finds  from  the  testimony 
that  the  plaintiffs  were  the  owners  of  the  property  mentioned  in  the 
complaint  at  the  time  of  the  commission  of  said  acts  of  negligence 
jointly  with  other  owners  as  tenants  in  common,  then  you  will  find 
for  the  plaintiffs  only  such  pro  rata  parts  of  the  damages  sus- 
tained by  the  property  through  the  negligent  acts  of  the  defendants 
as  their  interest  in  the  property  bears  to  the  whole  interest  in  the 
property.®* 

The  court  instructs  the  jury  that,  if  it  finds  from  the  testimony 
in  this  case  that  the  plaintiff  was  not  the  owner  of  the  property 
mentioned  in  the  complaint  at  the  time  the  alleged  acts  of  negli- 
gence were  committed  by  the  defendant,  then  you  will  find  for  the 
defendant.^^ 

C.      PERCOLATING  OR  SUBTERRANEAN  WATERS 

Liability  of  adjoining:  owner   for  causing  subsidence  of  soil  by  withdrawal 

of  percolating  or  subterranean  waters,  see  ante,  §  645. 
Compensation  for  appropriation  of  rights  in  percolating  water  to  public  use, 

see  ante,  §  22S7. 

§  5216.     What  constitutes  subterranean  water  course 

You  are  instructed  that,  on  the  other  hand,  the  law  is  that 
innumerable  little  streams  finding  their  way  through  the  soil,  or 
seeping  or  percolating  through  the  material  of  which  it  is  com- 
posed, do  not  become  water  courses  simply  because  the  amount, 
when  exposed,  is  visible.  A  water  course  must  consist  of  beds, 
banks,  and  sides,  and  water,  and  the  water  must  be  flowing  in  a 
channel  or  course  more  or  less  defined.  It  is  not  necessary  that  the 
water  should  flow  continually,  or  at  all  times  of  the  year;  but  nei- 
ther is  a  mere  SAvale,  in  which  extraordinary  freshets  flow,  sufficient 
to  answer  the  definition.  To  maintain  the  right  to  a  water  course 
or  brook,  it  must  be  made  to  appear  that  the  water  usually  flows  in 
a  certain  direction,  and  in  a  regular  channel,  with  banks  or  sides, 
though  it  need  not  to  be  in  a  straight  line.  Waters,  whether  under 
or  above  ground,  having  no  certain  general  course  or  definite  limits, 

93  Louisville,  N.  O.  &  T.  R.  Co.  v.  os  Louisville,  N.  O.  &  T.  R.  Co.  v. 

Jackson,  184  S.  W.  450.  12.3  Ark.  1,  Jackson,  184  S.  W.  450,  123  Ark.  1, 
Ann.    Cas.    191SA,   604.  Ann.  Cas.  1918A,  604. 

9*  Yazoo  &  M.  V.  R.  Co.  v.  Jackson, 
196  S.  W.  474,  130  Ark.  34. 
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such  as  those  merely  percolating  through  the  strata  of  the  earth 
and  those  diffused  over  its  surface,  are  not  water  courses,  and  are 
not  subject  to  the  rules  of  law  applicable  to  water  courses.  To 
entitle  an  underground  stream  to  the  consideration  of  the  law,  it  is 
necessar}^  that  it  be  a  water  course,  in  the  proper  sense  of  the  term. 
Percolations  which  spread  themselves  in  every  direction  through 
the  earth  do  not  constitute  water  courses.    Water  moving  by  force 

of  gravity  in  a  valley  or  basin  of  wide  extent — say, by 

miles  at  the  extreme  extent — ■  and  moving  generally  through  the 
whole  or  through  a  large  portion  of  the  basin,  along  through  the 
natural  voids  or  interstices  of  the  earth,  composed  of  alluvial  or 
other  deposit  lying  throughout  the  entire  basin,  and  made  up  of 
loam,  sand,  gravel,  and  bowlders,  mixed  together,  and  interspersed 
with  irregular  and  broken  strata  or  masses  of  clay  or  cemented  sand 
and  gravel,  and  lying  in  place  as  originally  deposited  by  the  forces 
of  nature,  do  not  constitute  a  water  course,  but  are  a  part  of  the 
land,  and  belong  to  the  owner  of  land  as  fully  as  any  other  constit- 
uent part  of  it.^** 

You  are  instructed  that  if  you  find  from  the  evidence  that  the 
lands  sought  to  be  condemned  are  situated  at  the  lower  portion  of, 

and  form  a  part  of,  the  basin  or  watershed,  near  or  at  its 

outlet,  and  that  said  basin  is  about  miles  long  and  about 

miles  wide  at  the  widest  point,  and  that  said  outlet  is  from 

feet  to miles  wide,  and  bounded  and  defined  on  the 

southern  side  by  the  rock  of  the range,  and  on  its  northern 

side  by  a  similar  rock  of  the hills,  and  that  the  earth  of  which 

the  basin  is  generally  composed,  including  said  outlet  and  the  land 
sought  to  be  condemned,  is  an  alluvial  or  other  deposit  made  up  of 
loam,  sand,  gravel,  and  bowlders,  mixed  together,  and  interspersed 
with  broken  or  irregular  strata  or  masses  of  clay  or  cemented  sand 
and  gravel,  and  lying  in  place  as  originally  deposited  by  the  forces 
of  nature,  and  that  as  the  same  lies  in  place  the  natural  voids  or  in- 
terstices of  such  earth  generally  throughout  the  basin,  including  the 
defendants'  lands  and  said  outlet,  are  equal  to  from  one-fifth  to  one- 
third  of  the  bulk  of  the  entire  mass,  and  that  such  entire  deposit 
lies  upon  a  grade  or  slope  towards  and  through  the  outlet  of  such 
basin,  and  that  all  the  water  falling  in  the  watershed  of  such  basin, 
which  is  not  lost  in  storm,  run  off,  or  by  evaporation,  or  in  support- 
ing plant  life,  or  held  immovable  in  the  ground,  sinks  into  the  earth 
composing  such  basin,  and  thence  by  force  of  gravity  moves  down 
through  such  voids  or  natural  interstices  of  the  earth  throughout  the 
greater  portion  of  the  entire  mass  to  the  outlet  of  the  basin,  through 
which  it  jiasscs,  witlnnit  forming  anywhere  in  the  mass  any  definite 

"'City  of  LoH  AiiKck's  v,  I'omrroy,  .'7   I'.  585,  124  Cal.  597. 
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course  or  channel  in  which  it  can  be  ascertained  with  reasonable  ac- 
curacy that  such  water  is  moving  in  greater  quantities  or  with 
greater  velocity  than  in  other  places,  so  as  to  be  concentrated  in  a 
stream  either  above  or  below  ground,  then  such  waters  so  moving 
through  such  outlet,  or  through  or  in  defendants'  land  in  the  natural 
voids  or  interstices  of  the  earth,  do  not  constitute  a  subterranean 
flowing  stream  or  water  course,  but  they  belong  to  the  owner  of  the 
soil  in  which  they  may  be  found,  and  the  portion  of  them  which  may 
be  found  in  the  land  of  the  defendants  is  the  property  of  the  defend- 
ants. But  if  such  water  does  collect  underground  and  flow  in 
certain  courses  or  channels  through  coarse,  permeable  material 
therein,  where  the  existence  and  general  course  of  flowing  or 
moving  body  of  water  can  be  easily  determined,  then  the  water 
so  moving  in  such  channels  would  constitute  a  water  course, 
although  not  visible  on  the  surface,  and  although  the  space  through 
which  the  channel  extends  may  be  largely  filled  with  the  ma- 
terial through  which  the  water  flows.  The  burden  of  proving 
that  waters  moving  in  the  ground  are  flowing  in  a  natural  water 
course  or  in  a  defined  channel,  or  are  a  part  of  a  stream,  is  upon 
the  plaintiff  in  this  action.  The  presumption  is  that  they  are 
not  part  of  a  stream  or  water  course,  nor  flowing  in  a  definite  chan- 
nel.»^ 

§  5217.     Rights  in  subterranean  water  course 

You  are  instructed  that  rights  in  a  subterranean  water  course 
or  stream  are  governed  by  the  same  rules  as  a  surface  stream  of 
water;  and  the  only  rights  that  the  defendants,  as  owners  of  the 
lands  sought  to  be  condemned,  would  have  in  any  subterranean 
water  course  flowing  through  their  lands  down  to  and  through  the 
lands  of  others  (whether  said  stream  flowed  on  such  lower  lands 
above  the  surface,  or  beneath  the  surface  of  the  ground),  would  be 
to  make  the  same,  but  no  other,  use  that  they  would  be  entitled  to 
piake  had  such  waters  flowed  on  the  surface.®* 

§  5218.     Liability  for  negligently  diverting  waters  of  spring 

Liability  of  operator  of  mine  for  tliverting  water  from  spring,  see  ante,  §  3S58. 

You  are  instructed  that,  under  the  agreement  made  by  plaintiff 
with  the  company,  the  latter  had  the  right  to  make  the  hole  near 
the  spring  in  the  construction  of  its  telephone  line,  and  to  use  such 
means  and  agencies  as  were  reasonably  necessary  to  accomplish  the 
work.  If  it  used  only  such  means  and  agencies,  it  would  not  be 
liable  in  this  action,  and  the  plaintiff  could  not  recover.^*^ 

9T  City  of  Los  Angeles  v.  Pomeroy,  so  Little  v.  American  Telephone  & 
57  P.  5S5,  124  Cal.  597.  Telegraph  Co.  (Del.)  67  A.  liid,  6  Pen- 
as  City  of  Los  Angeles  v.  Pomeroy,  newill,  374. 
57  P.  585,  124  Cal.  597. 
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You  are  instructed  that,  in  order  that  the  plaintiff  may  recover 
at  all  in  this  case,  you  must  be  satisfied  from  the  evidence  (1)  that 
plaintiff  did  sustain  some  injury;  (2)  that  such  injury  was  caused 
by  the  destruction  or  impairment  of  the  spring  in  question ;  (3)  that 
the  spring  was  destroyed  or  impaired  by  the  negligent  act  of  the  de- 
fendant company.  If  you  believe  that  plaintiff'  was  not  injured  by 
the  destruction  or  impairment  of  the  spring,  as  he  has  alleged,  and 
even  though  you  should  believe  that  he  was  so  injured,  but  are  not 
satisfied  that  the  injury  was  caused  by  the  negligence  or  carelessness  of 
the  defendant,  the  plaintiff  could  not  recover.^ 

§  5219,     Liability  for  obstruction  of  subterranean  water  course 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 
from  time  immemorial  a  stream  or  water  course  known  as  the 

• creek,   having  a  fixed,   worn,   and   well-defined   channel,   has 

run,  and  still  runs,  across  the  property  owned  by  defendant  herein, 

and  that  the  waters  of  said  creek  finally  drain  or  flow  into  the 

river,  and  that  from  time  immemorial  a  large  spring  of  water,  of 
great  volume,  has  risen,  and  still  rises,  in  a  tract  of  land  owned  by 
F.,  adjoining  plaintiff's  land,  and  that  said  spring  of  water  has 
flowed,  and  still  flows,  across  the  land  owned  by  said  F.,  and 
across  other  land  into  the  said  tract  of  land  belonging  to  plaintiff, 
and  from  thence  into  and  through  a  well-defined  and  fixed  under- 
ground channel  under  and  through  avenue,  and  into  the 

premises  of  defendant;  that  said  water  flowed  through  the  said 

channel  into  the  channel  of  said creek ;  and  that  the  flow  from 

said  spring  has  been,  and  still  is,  continuous  and  of  great  volume, 
and  that  the  same  has  worn  and  established  for  itself  a  well-defined 
and  known  channel  and  bed  for  the  entire  distance  from  the  point 

where  the  said  spring  rises  to  where  it  flowed  into  the  said • 

creek ;  and  that  said  channel  and  stream  has  also  carried  off  and 
conveyed  all  surface  water  and  other  waters  flowing  into  the  same 
from  other  sources;  and  if  the  jury  further  find  that  the  said  de- 
fendant has  excavated  the  ground  above  the  said  channel  at  a  point 
upon  and  where  it  passes  under  his  said  premises,  and  has  thereby, 
or  in  any  manner,  interfered  with  and  obstructed  the  flow  of  the 
said  water  through  the  same,  so  that  the  waters  from  said  spring 
and  other  waters  running  through  said  channel  have  been  caused 
to,  and  have,  set  back  and  accumulated  to  such  an  extent  as  to  over- 
flow the  premises  of  plaintiff,  and  that  by  reason  thereof  the  same 
have  overflowed  the  premises  of  plaintiff',  and  thereby  caused  the 
quarry  on  plaintifl''s  ])remis<:s  to  become,  and  that  the  same  has  be- 
come, or  partially,  filled  with  water;  and  if  the  jury  further  find 

1  TJMlo  V.  Auicriciiu  Tclciilione  &  Telcgiiiph  Co.  (.I'd.)  G7  A.  109,  0  I'ouue- 
will,  ;j7i. 
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from  the  evidence  that  the  plaintiff's  said  quarry  has  been  injured, 
and  the  beneficial  use  thereof  destroyed,  by  said  act  of  defendant  in 
obstructing  the  said  water  course  and  channel  (if  you  believe  from 
the  evidence  that  defendant  did  so  obstruct  it) — then  the  plaintiff  is 
entitled  to  recover,  and  you  should  so  find  by  your  verdict.^ 

§  5220.     Right  to  divert  subterranean  water  course  to  nonriparian 
lands 

You  are  instructed  that  a  riparian  proprietor  is  not  entitled  to 
divert,  for  any  purpose  except  for  purposes  for  which  he  is  entitled 
to  make  use  of  on  his  riparian  lands  as  specified  in  these  instruc- 
tions, any  portion  of  the  waters  of  a  water  course  or  stream,  wheth- 
er surface  or  subterranean  ;  and  he  cannot  by  any  indirect  means 
make  such  diversion  where  he  would  not  have  been  authorized  to 
do  so  directly.  Therefore  a  riparian  proprietor  cannot,  by  sinking 
tunnels  or  making  other  excavations  under  the  sides  or  underneath 
the  bed  of  such  water  course,  draw  away  for  use  on  nonriparian 
lands  any  of  the  waters  flowing  in  such  water  course,  although 
said  excavations  may  not  directly  touch  said  stream.  If,  for  in- 
stance, the  water  of  a  stream  percolates  into  the  banks  or  bed  there- 
of to  a  considerable  but  limited  distance,  and  such  percolating  wa- 
ter is  stationary  or  has  very  little  motion,  said  riparian  proprietor 
would  have  no  right  to  make  an  excavation  so  as  to  draw  off 
said  percolating  water,  if  the  effect  would  be  to  cause  any  of  the 
running  waters  of  said  stream  to  leave  the  same  in  order  to  fill  up 
the  voids  left  in  the  banks  or  bed  from  which  said  percolating  wa- 
ters were  drawn  by  such  excavation,  any  more  than  if  said  excava- 
tion was  made  so  as  to  tap  said  stream  directly.^ 

§  5221.     Damages  for  obstruction 

The  jury  are  instructed  that  if  they  find  for  the  plaintiff  under  in- 
struction numbered  ,  and  further  find  from  the  evidence  in 

this  case  that  plaintiff's  quarry  has  been  permanently  injured  by  the 
obstruction  of  the  water  course  in  controversy,  then  the  measure 
of  plaintiff's  damages  will  be  the  dift'erence  between  the  value  of 
plaintiff's  quarry  immediately  before  the  obstruction  of  the  water 
course  and  immediately  afterwards,  not  exceeding  the  amount 
claimed  in  the  petition;  and  the  jury  are  further  instructed,  in  de- 
termining the  value  of  plaintiff's  quarry,  they  are  at  liberty  to  con- 
sider the  rental  value  thereof,  and  all  other  facts  and  circumstances 
in  said  case,  as  appear  by  the  evidence.* 

2  St.  Louis  Trust  Co.  v.  Bambrick,  ^  St.  "Louis  Trust  Co.  v.  Bambriek, 
51  S.  W.  706,  149  Mo.  560.                            51  S.  W.  706,  149  Mo.  560. 

3  City  of  Los  Angeles  v.  Pomeroy, 
57  P.  585,  124  Cal.  597. 
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D.    Pollution  op  Waters 

§  5222.     Right  of  riparian  owner  to  have  water  come  to  him  un- 
polluted 
Liability  for  pollution  of  waters  "by  sewage,  see  ante,  §  4003. 

§  5222(1).     Alabama 

The  court  charges  you,  gentlemen  of  the  jury,  that,  while  the 
defendants  have  the  right  to  use  the  stream  or  tributaries  thereof 
above  plaintiff's  land  for  mining  purposes,  they  have  no  right  to 
place  in  said  stream  anything  that  would  be  carried  down  said 
stream  to  where  it  passes  plaintiff's  land  which  will  materially  pol- 
lute the  stream  or  materially  deteriorate  the  quality  of  the  water 
where  it  passes  along  the  land  of  the  plaintiff ;  and  they  have  no 
right  to  place  in  said  stream  above  the  lands  of  plaintiff  any  sub- 
stance that  would  be  carried  down  said  stream  and  caused  to  be 
deposited  upon  the  lands  of  plaintiff  that  would  injure  or  deteriorate 
the  lands  of  plaintiff.^ 

§  5222(2).    Washington 

I  instruct  you  that  although  you  find  that  tli,e  contamination  or 
pollution  complained  of-  is  not  poisonous  nor  deleterious  to  stock 
or  to  human  beings,  nevertheless  if  it  is  of  such  nature  as  to  ren- 
der the  water  less  fit  for  use  for  domestic,  farm,  or  dairy  purposes, 
either  by  man  or  beast,  then  in  law  the  said  stream  has  been  pol- 
luted and  contaminated  for  which  plaintiffs  are  entitled  to  recover 
damages,  if  they  have  suffered  any  damages,  and,  if  you  find  that 
defendants  have  done  such  acts  as  to  render  said  stream  less  fit 
for  such  uses,  your  verdict  must  be  for  the  plaintiff'  in  such  amount 
as  you  shall  find  that  defendants  have  injured  the  plaintiff's  in  that 
respect.* 

You  are  instructed  that  it  is  the  right  of  a  riparian  owner  to 
have  the  water  of  a  stream  come  to  him  in  its  natural  purity,  and 
this  rule  is  recognized,  as  well  as  the  right  to  have  it  flow  to  his 
land  in  its  natural  flow  in  volume,  but  in  reference  to  this,  as  well 
as  the  air,  it  is  not  every  interference  with  the  Avater  that  imparts 
impurities  that  is  actionable,  but  only  such  as  impart  to  the  water 
such  impurities  as  substantially  impair  its  value  for  the  ordinary 
purposes  of  life  and  render  it  measurably  unfit  for  domestic  pur- 
poses, and  thus  impairs  the  comfortable  or  iH'neficial  enjoyment  of 
property  in  the  vicinity.  So  even  though  aou  sliould  find  that  the 
water  of  creek,  as  it  now  flows,  is  not  as  pure  and  whole- 
some as  it  was  previous  to  the  time  the  Company  com- 

•' Alabama  Consol.  Coal  &.  Iron  Co.  o  Packwood    v.     Mondota     Coal     & 

V.  Vine.s,  44  So.  HIT,  151  Ala.  398.  Coke  Co..  14a  P.  1U3,  84  Wash.  47,  L. 

U.  A.  1915D,  911. 
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menced  the  operation  of  its  mine  at ,  yet  if,  by  the  operation 

of  that  mine,  the  defendants  have  not  substantially  or  materially 

polluted  the  water  of  said  creek,  then  under  the  law  your 

verdict  must  be  for  the  defendants.' 

§  5223.     Measure  of  damages  for  pollution 

Damages  for  pollution  of  water  course  by  sewage,  see  ante,  §  4009. 

You  are  instructed  that,  if  you  find  for  the  plaintiff,  you  will 
award  her  such  damages  as  you  believe  will  fairly  compensate  her 
for  the  diminution  in  value  of  the  use  of  said  property  resulting-  from 
the  pollution  of  the  spring  during  the  time  of  such  pollution  up 
to ,  the  date  of  filing  this  action.* 

§  5224.     Same — Avoidable  consequences 

You  are  instructed  that  if  you  believe  from  the  evidence  that  the 
plaintiff,  by  the  use  of  ordinary  care  and  at  a  reasonable  cost,  could 
have  cleaned  out  the  spring  and  removed  the  cause  of  pollution, 
you  will,  in  case  you  find  for  her,  award  her  such  damages  only 
as  will  fairly  compensate  her  for  the  diminution  in  the  value  of 
the  use  of  the  property  up  to  the  time  when  she  might  have  so 
cleaned  out  the  spring,  together  with  the  reasonable  cost  of  so 
cleaning  it  out.® 

E.    Water  Easements 

§  5225.     Reciprocal  easements — Right  of  landowner  to  have  pond 
maintained  on  his  land 

You  are  instructed  that  if  you  find  and  believe  from  the  evi- 
dence that  the  defendant,  during  or  about  the  year ,  erected 

a  dam  on  its  own  land  lying  and  adjacent  to  the  farm  described  in 
plaintiff's  petition,  whereby  the  water  impounded  by  its  dam  was 
backed  over  a  portion  of  said  farm  described  in  plaintiff's  petition 

to  a  certain  level,  and  that  for  more  than years  continuously 

prior  to  the  drawing  oft'  of  the  said  water,  as  alleged  in  the  petition 
of  plaintiff,  the  water  so  backed  up  was  kept  at  substantially  the 
same  level  on  the  plaintiff's  premises  peaceably  and  adversely  by 
the  defendant  and  that  relying  upon  the  continuance  of  the  water 
at  this  level  the  plaintiff'  and  his  predecessors  in  title  allowed  the 
channel  of  the  water  on  their  land  to  become  filled  up  with  sedi- 
ment, the  plaintift'  had  the  right  by  prescription  or  limitation  that 

the  water  should  after  the  expiration  of years  continue  to 

be  so  backed  up  and  held  on  his  premises  by  defendant  at  sub- 

7  Packwood    v.    Mendota    Coal    &  s  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 

Coke  Co.,  146  P.  163,  S4  Wash.  47,  L.  v.  Gillispie,  113  S.  W.  S9,  130  Ky.  213. 
R.  A.  1915D,  911.  9  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co. 

V.  Gillispie,  113  S.  W.  89,  130  Ky.  213. 
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stantially  the  same  level  that  it  had  been  originally  placed  and 
maintained  by  the  defendant.^® 

You  are  instructed  that  if  you  find  and  believe  from  the  evidence 
that,  as  alleged  in  plaintiff's  petition,  defendant,  or  its  officers  or 
agents,  drained  the  water  from  the  premises  of  the  plaintifif  to  an 
unusual  or  unaccustomed  extent,  and  thereby  reduced  the  level  of 
the  water  on  plaintiff's  land  substantially  maintained  during  said 

period  of years,  and  that  thereby  the  body  of  water  which 

had  been  on  the  land  of  the  plaintiff  was  destroyed  or  impaired  as 
a  lake  or  pond  of  water,  and  you  further  find  and  believe  from  the 
evidence  that  the  land  of  the  plaintiff  was  damaged  thereby,  then 
you  will  return  a  verdict  for  the  plaintiff  for  the  amount  which  you 
find  that  he  has  been  injured  under  the  measure  of  damages  given 
you  hereafter  in  this  charge. ^^ 

^  5226.     Damages  for  violation  of  easement 

You  are  instructed  that,  in  the  event  that  you  find  for  the  plain- 
tiff, and  find  that  his  land  was  damaged  by  the  destruction  or  im- 
pairment of  the  body  of  water  thereon,  then,  in  determining  the 
Emount  of  such  damage,  you  will  find  the  difference  in  the  market 
value  of  plaintiff's  land  immediately  before  the  lake  was  drained  off 
and  immediately  after  the  draining  of  the  water  from  his  land,  and 
the  amount  of  this  difference  will  be  the  amount  of  your  verdict  on 
this  feature  of  the  case.-^^ 

F.    Supply  of  Water  by  City  to  Public 

§  5227.     Right  of  city  against  customer  wrongfully  diverting  water 

The  court  instructs  the  jury  that,  if  you  believe  that  these  taps 
or  connections  did  exist  ahead  of  the  meter,  and  that  the  water 
passing  through  these  pipes  was  not  registered  by  the  meter,  then 
I  instruct  you,  gentlemen  of  the  jury,  that  any  water  taken  through 
such  pipes  by  the  defendant  company  was  taken  wrongfully  and 
unlawfully,  and  your  verdict  should  be  for  the  plaintiff,  the  city 

of ,  in  the  amount  of  the  value  of  the  water  so  wrongfully 

taken,  to  be  determined  by  you,  as  I  shall  hereafter  instruct  you, 
even  if  the  defendant's  officers,  directors,  and  stockholders,  any  or 
all  of  them,  did  not  know  water  was  being  so  used  by  the  defend- 
ant." 

10  Fin   &  Foathor  Clnh  v.  Thomas  12  Fin  &  Foather  Club  v.  Thomas 

(Tex.  Civ.  Ai>p.)  l.-'.S  S.  W.  150.  (Tex.  Civ.  Aiip.)  i;5S  S.  \V.  150. 

'"  Fin   &   IV-ailicr  Cliil*  v.  Thomas  ^sCity  of  Kalamaztw>  v.   Standard 

(Tox.  Civ.  ApiJ.)  138  S.  W.  150.  Paper  Co.,  148  N.  W.  743,  1S2  Mich. 

470. 
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G.    Irrigation 

§  5228.     Liability  of  irrigation  company  for  failure  to  furnish  wa- 
ter to  plaintiff's  land 
You  are  instructed  that  by  the  pleadings  in  this  case  it  is  admit- 
ted that  it  was  the  duty  of  the  defendant  to  furnish  water  during 

the  irrigation  season  extending  from to of  each  year, 

and  at  least  at  the  ratio  of  one  cubic  foot  of  water  per  second  of 

time  for  each  acres  of  land,  when  reasonably  requested  so 

to  do  by  the  plaintiff ;  so  that,  if  you  find  by  a  preponderance  of  the 
evidence  that  the  defendant  did  not  furnish  water  after  being  rea- 
sonably requested  by  the  plaintiff  so  to  do,  not  exceeding  that 
quantity,  and  that  by  reason  thereof  the  plaintiff  suffered  damages, 
the  plaintiff  is  entitled  to  recover  from  the  defendant  such  dam- 
ages as  he  has  suffered  by  reason  of  the  failure  of  the  defendant  to 
furnish  the  water  as  provided  for  in  the  deed  and  as  requested  by 
him,  in  accordance  with  the  rule  laid  down  in  another  instruction. 
But,  if  you  find  by  a  preponderance  of  the  evidence  that  the  defend- 
ant was  ready  and  willing  to  furnish  water  as  provided  for  in  the 
deed  when  reasonably  requested  by  the  plaintiff,  and  that  the  de- 
fendant attempted  to  comply  with  the-  terms  of  the  deed  and  the 
request  of  the  plaintiff,  and  it  was  rendered  reasonably  impracti- 
cable for  it  to  do  so  by  reason  of  plaintiff's  failure  to  receive  and 
properly  care  for  the  water  after  the  plaintiff  had  been  notified  that 
the  defendant  was  ready  to  furnish  it,  then  the  plaintiff  would  not 
be  entitled  to  recover  damages  by  reason  of  such  failure,  if  any,  on 
the  part  of  defendant  to  furnish  water.-^* 

14  Ohute  V.  Attalia,  Land  Co.,  156  P.  849,  91  Wash.  4. 
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CHAPTER  CCLXXXVI 
WEAPONS 

A.  Cabbytng  Weapons  or  Concealed  Weapons  as  Ckiminal  Offense 

§  5229.     Elements  of  offense. 

5230.  Capacity  of  weapon  to  inflict  injury. 

5230(1).  Delaware. 
5230(2).  Texas. 

5231.  Same — Liability  for  carrying  unloaded  weapon. 

5232.  Defenses  in  general. 

5233.  Carrying  weapon  to  kill  animal. 

5234.  Right  to  arm  in  anticipation  of  attack  upon  person. 

5235.  '  Eight  of  traveler  to  carry  weapon. 

5236.  Carrying  weapon  between  place  of  residence  and  place  of  business. 

5237.  Right  to  carry  weapon  for  purpose  of  having  repaired. 

5238.  Carrying  weapon  to  return  to  owner. 

B.  Other  Offenses  Relating  to  Handling  ob  Possession  of  Weapons 

5239.  Criminal  liability  for  pointing  weapon — Elements  of  offense. 

5240.  Criminal   liability  for   exhibiting  a   deadly   weapon   in   a   rude  and 

threatening  manner. 

C.  Civil  Liability  fob  Negligence  in  Handling  or  Using 

5241.  In  general. 

5242.  Pointing  gun  at  another. 

5243.  Contributory  negligenc-e. 

A.     Carrying  Weapons   or  Concealed  Weapons  as   Criminal 

Offense 

§  5229.     Elements  of  offense 

You  are  instructed  that,  if  you  shall  find  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  defendant  did  in  .  on  or 

about ,  unlawfully  carry  on  or  about  his  person  a  pistol,  then 

you  will  find  him  guilty  and  assess  a  proper  penalty.^ 

§  5230.     Capacity  of  weapon  to  inflict  injury 
§  5230(1).     Delaware 

The  court  instructs  the  jury  that,  althoug-h  you  may  believe  from 
the  evidence  that  the  revolver  carried  by  the  defendant  was  so  de- 
fective that  it  could  not  be  fired,  such  fact  would  not  constitute  a 
defense  to  this  prosecution  for  carrying  concealed  weapons.' 
§  5230(2).    Texas 

You  are  instructed  that  it  is  not  an  ofi^ense  to  carry  a  pistol  that  is 
broken  or  out  of  repair,  so  that  same  cannot  be  fired.  So,  if  you 
shall  find  that  the  pistol  was  broken  or  out  of  repair,  so  that  same 
could  not  be  fired,  then  you  will  find  him  not  guilty.^ 

1  H!isl)orry  v.  State,  IGO  S.  W.  GS2,  ■'  Itjislx-rry  v.  St  ate,  lUO  S.  W.  GS2, 
72  Tex.  Cr.  K.  1.'!.                                          72  Tex.  Cr.  K.  13. 

2  Popclla  V.  State  (Gen.  Scss.)  90  A. 
198,  6  P.oyce,  19. 
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You  are  instructed  that,  even  though  you  may  believe  that  the 
pistol  was  broken  or  out  of  repair,  yet  if  you  shall  find  from  the 
evidence  beyond  a  reasonable  doubt  that  the  pistol  was  in  condi- 
tion to  be  fired  and  could  be  fired,  then  you  will  find  defendant 
guilty.* 

§  5231.     Same — Liability  for  carrying  unloaded  weapon 

The  court  instructs  the  jury  that  the  law  prohibits  any  person 
from  carrying  any  weapon  that  is  a  dangerous  weapon,  such  as  a 
dagger,  sword,  pistol,  revolver,  metallic  knuckles,  pocket  billy,  sand 
bag,  skull  cracker,  slung  shot,  razor,  without  a  permit;  in  fact,  no 
person  is  allowed  to  carry,  without  a  permit  any  weapon  that  is 
concealed,  coming  within  the  meaning  of  the  statute.  Now  this  is 
a  very  simple  issue  in  this  case.  Did  the  defendant  have  the  gun 
concealed,  as  stated  by  the  people's  witness,  and,  if  he  did,  did  he 
have  a  permit  to  carry  a  gun,  or  to  carry  one  from  the  proper  au- 
thorities? If  you  find  that  he  had  this  gun  on  his  person  concealed, 
as  testified  to  by  the  people,  and  you  believe  that,  beyond  a  rea- 
sonable doubt,  it  makes  no  difference,  gentlemen,  whether  it  is 
loaded  «or  unloaded.  If  you  believe  that  it  (the  gun)  was  found 
upon  his  (respondent's)  person,  as  testified  to  by  the  people,  and 
you  believe  further  beyond  a  reasonable  doubt,  that  he  had  no  per- 
mit to  carry  this  gun,  then  your  duty,  gentlemen  of  the  jury,  if 
you  believe  that  beyond  a  reasonable  doubt,  is  to  convict  this  de- 
fendant on  the  charge  in  the  information.  I  will  charge  you,  gentle- 
men of  the  jury,  that  as  a  matter  of  law  that  it  makes  no  difference 
whether  the  gun  was  loaded  or  unloaded.  If  you  find  that  he  was 
carrying  it,  and  carrying  it  concealed,  as  I  told  you,  beyond  a  rea- 
sonable doubt,  it  is  your  duty  to  convict  him ;  if  you  further  find, 
as  I  have  already  said  to  you,  that  he  had  no  permit  to  carry  one.^ 

§  5232.     Defenses  in  general 

The  court  instructs  the  jury  that  the  fact  that  the  defendant  was 
postmaster  or  had  money  or  stamps  upon  or  about  his  person  is 
not  of  itself  defense  to  this  action,  and  does  not  authorize  or  ex- 
cuse him.  from  carrying  the  pistol  concealed,  if  you  find  he  did  so 
intentionally  carry   it   concealed.® 

§  5233.     Carrying  weapon  to  kill  animal  f, 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  the  defendant  carried  the  pistol  for  the  sole  purpose  of  killing 
hogs,  and  not  for  use  against  any  individual,  they  will  acquit  him.' 

4  Rasberry  v.  State.  160  S.  W.  682,  s  state  v.  Jackson,  222  S.  W.  746, 
72  Tex.  Cr.  R.  13.  283  Mo.  IS. 

5  People  V.  Williamson,  166  N.  W.  •?  Cornwell  v.  State,  60  S.  W.  28, 
917,  200  Mich.  342.  68  Ark.  447. 
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§  5234.     Right  to  arm  in  anticipation  of  attack  upon  person 

You  are  instructed  in  this  case  that  if  you  believe,  from  the 
evidence  herein,  that  defendant  at  the  time  he  armed  himself,  if  you 
believe  from  the  evidence  beyond  a  reasonable  doubt  that  he  did 
arm  himself,  had  reasonable  grounds  for  fearing  an  unlav^ful  attack 
upon  his  person  by  ,  and  the  danger,  if  any,  was  so  im- 
minent and  threatening  as  not  to  admit  of  the  arrest,  upon  legal 

process,  of  the  said ,  then  you  will  acquit  the  defendant,  and 

say  by  your  verdict  not  guilty.* 

§  5235.     Right  of  traveler  to  carry  weapon 

You  are  instructed,  as  the  law  of  this  case,  that  the  defendant 
would  have  a  right  to  carry  a  pistol,  if  you  believe  that  he  had  be- 
gun his  journey  to ,  in county,  and  if  you  have  a  rea- 
sonable doubt  as  to  whether  or  not  he  had  started  to at  the 

time  he  stepped  into  the  automobile,  and  at  which  time  he  was  ar- 
rested, you  will  give  the  defendant  the  benefit  of  that  doubt,  and  re- 
turn a  verdict  of  not  guilty.^ 

§  5236.     Carrying  weapon  between  place  of  residence  and  place  of 
business 

The  jury  are  instructed  that  it  is  not  a  violation  of  the  law  for  a 
man  to  have  a  pistol  at  his  place  of  business  or  at  his  residence,  ei- 
ther or  both,  and  it  is  not  a  violation  of  the  law  to  carry  it  from  his 
residence  to  his  place  of  business,  or  from  his  place  of  business  to 
his  residence,  and  if  under  the  evidence  defendant  had  gone  from 
his  home  to  the  store,  and  there  secured  the  pistol  in  question,  and 
had  same  on  his  person  for  the  purpose  of  returning  to  his  residence, 
and  had  started  to  his  residence,  and  was  informed  that  one  B. 
desired  to  see  him  at  the  front  of  the  store,  and  went  on  the  street 
in  front  of  his  store  with  the  view  of  seeing  said  B.,  and  was 
there  seen  and  found  with  the  pistol  in  question,  the  carrying  of  the 
pistol  under  such  circumstances  would  not  be  unlawful,  and  if  from 
the  evidence  the  jury  so  believed,  they  should  acquit  him.*** 

§  5237.     Right  to  carry  weapon  for  purpose  of  having  repaired 

You  are  instructed  that  the  defendant  would  have  a  right  to 
carry  a  pistol  from  his  home  to  a  shop  for  repairs,  provided  in 
going  to  the  shop  and  returning  home  he  traveled  a  direct  or  rea- 
sonable and  practical )lc  route.  But  the  defendant  cannot  claim  the 
benefit  of  this  exemption  if  he  stops  over  in  his  journey  at  any 
place  and  engages  in  business  or  pleasure.  If  you  believe  from 
all  the  evidence  in  this  case  that  the  defendant  carried  the  pistol  to 

8  nines  V.  State,  VS'.  S.  W.   Ill,  57  lo  .McQu(>on  v.  State,  177  S.  W.  01, 

Tox.  Cr.  ]{.  Ii1<>.  Hi  Tex.  Cr.  li.  U3U. 

0  f'MinplM'll  V.  StJit<',  Vjr,  S.  W.  KO.",, 
58  Tex.  Ci-.  U.  311),  '^i  Aun.  Ca.s.  447. 
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the  shop  for  repairs  and  back  home  again  by  a  reasonable  and  practi- 
cable route  and  had  not  digressed  from  his  purpose  by  engaging  in 
business  or  pleasure,  you  will  find  him  not  guilty.*^ 

You  are  instructed  that,  if  you  shall  believe  from  all  the  evi- 
dence in  this  case  that  the  defendant  had  digressed  from  his  original 
purpose  and  intent  to  carry  the  pistol  to  a  shop  for  repairs,  and  had 

gone  from  place  to  place  in  the  town  of  —  and  engaged  in 

business  or  pleasure,  then  you  will  find  him  guilty.^^ 

§  5238.     Carrying  weapon  to  return  to  owner 

You  are  further  instructed  that  the  carrying  of  knucks  by  one 
who  has  them  in  his  possession,  to  the  home  or  place  of  business  of 
another,  who  is  the  owner  of  the  same,  for  the  purpose  of  return- 
ing them  to  the  proper  owner,  is  no  offense  against  our  law ;  but  in 
this  the  question  of  time  taken  for  the  delivery,  and  the  direction 
taken  for  the  purpose  of  reaching  the  place  of  delivery,  are  ele- 
ments that  enter  into  determining  the  legality  of  the  carrying. 
The  time  taken  and  the  direction  pursued  must  be  such  as  is  ordi- 
narily taken  and  pursued  by  persons  returning  to  the  owner  prop- 
erty in  their  possession  belonging  to  said  owner.  When  they  turn 
aside,  and  engage  in  other  acts  of  employment  and  pursuits,  still 
carrying  on  their  person  knuckles,  in  which  it  would  be  unlawful 
for  other  citizens  engaged  in  the  same  to  be  carrying  about  their 
persons  knuckles,  then,  and  under  these  circumstances,  it  would 
cease  to  be  a  lawful  carrying.    If  you  find  from  the  evidence  before 

you  that  the  defendant  did,  in county,  state  of ,  at  any 

time  within years  next  preceding  the day  of , 

carry  on  or  about  his  person  knucks,  you  will  find  him  guilty,  and 
assess  his  punishment  as  directed  in  a  preceding  part  of  this  charge, 
unless  you  find  that  the  defendant  was  at  the  time  carrying  the 
same  to  the  owner  in  a  legal  way,  under  the  instruction  heretofore 
given;  in  such  an  event  you  will  acquit  the  defendant.^^ 

B.    Oth£;r  Offe:nse;s  ReivATing  to  Handling  or  Possession  of 

Weapons 

§  5239.     Criminal  liability  for  pointing  weapon — Elements  of  of- 
fense 

Prosecution  for  homicide  occurring  while  pointing  a  pistol  at  another  in  vio- 
lation of  statute,  see  ante,  §  2S87. 

The  court  instructs  the  jury  that  in  the  crime  of  assault  with 
intent  to  commit  murder,  to  perpetrate  which  firearms  are  fre- 

11  Rasberry  v.  State,  160  S.  W.  682,  is  Craine  v.  State  (Tex.  Cr.  App.) 
72  Tex.  Cr.  R.  13.                                          42  S.  W.  302. 

12  Rasberry  v.  State,  160  S.  W.  682, 
72  Tex.  Cr.  R.  13. 
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quently  used,  there  are  two  elements — one  the  act  of  assault,  and  the 
other  the  intended  consequences  of  that  act.  In  the  misdemeanor 
of  pointing  a  gun  there-  is  but  one  element,  the  act  of  pointing,  and 
no  element  of  intention  with  respect  to  the  purpose  for  which  the 
weapon  is  pointed.  In  the  crime  of  assault  with  intent  to  commit 
murder  there  is  the  ingredient  of  malice ;  but  in  the  misdemeanor  of 
pointing  a  gun  there  is  no  ingredient  of  malice,  no  motive  to  injure. 
In  the  latter  offense,  questions  of  intent  with  respect  to  innocence, 
mischief,  or  malice  do  not  enter.  The  intentional  act  of  pointing  the 
gun  constitutes  the  whole  offense.  Therefore,  to  warrant  convic- 
tion for  this  misdemeanor,  it  is  not  necessary  for  the  state  to  prove 
that  the  defendant  pointed  the  gun,  either  with  an  intention  to  jest 
or  to  injure.  It  is  only  necessary  for  the  state  to  prove  that  the  de- 
fendant intentionally  or  purposely  pointed  the  gun  at  or  towards 
the  prosecuting  witness,  so  as  to  exclude  an  inference  that  he  did 
it  unintentionally  or  accidentally.^* 

§  5240.     Criminal  liability  for  exhibiting  a  deadly  weapon  in  a  rude 
and  threatening  manner 
The  court  instructs  the  jury  that  if  you  believe  and  find  from 

the  evidence  that  the  defendant,  at  the  county  of  

and  state  of ,  on  the  day  of  ,  did  feloniously 

and  unlawfully,  in  the  presence  of  ,  exhibit  a  deadly  weapon,  to 

wit,  a  loaded  pistol,  in  a  rude,  angry,  or  threatening  manner,  and 
that  said  pistol  was  then  and  there  a  firearm,  you  will  find  the 
defendant  guilty,  and  assess  his  punishment  at  imprisonment  in 

the  penitentiary  for  a  term  of years,  or  by  a  fine  of  not  less 

than  $ nor  more  than  $ ,  or  by  imprisonment  in  the 

county  jail  not  less  than  days  nor  more  than  year, 

or  by  both  such  fine  and  imprisonment.^^ 

C.     Civil  Liability  for  Negliglnce  in  Handling  or  Using 
§  5241.     In  general 

The  jury  arc  instructed  that,  if  you  believe  from  the  evidence 

that  defendant  carelessly  or  wantonly   shot  ,  the   husband 

of  plaintiff,  with  a  pistol  loaded  with  powder  and  ball  or  other  hard 

substance,  and  that  by  reason  thereof  said died,  you  should 

find  for  plaintiff.^** 

§  5242.     Pointing  gun  at  another 

The  jury  arc  instructed  that,  if  you  find  from  the  evidence  that 
defendant  jjointed  the  gun  at  the  plaintiff  without  intending  to  in- 

i«  State  V.   (;ain   (Del.)   74  A.   7,  1  m  lloUiii^'sworth  v.  Warnock,  G.l  S. 

Boycc.  lif).  W.  W.\,  112  Ky.  5K>,  2:?  Ky.  I.nw  Ki'p. 

I-'' State  V.  Duvi'iiick,  110  S.  W.  S97,  i:?!).").  In  tliis  t-nse  it  was  admitted 
237  Mo.  185.  Iliiit  dofoiidiuit  did  nut  do  the  shoot- 

jiiL'  ill  .seH'-iIereiise. 
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jure  the  plaintiff,  but  you  further  find  from  the  evidence  that 
plaintiff  was  so  near  that  defendant  ought  to  have  appreciated  that 
such  act  was  dangerous,  and  plaintiff  was  injured  by  the  discharge 
of  the  gun  while  so  pointed,  the  defendant  would  be  liable,  as  the 
act  of  pointing  the  gun  at  the  plaintiff  was  a  negligent  act  under 
such  circumstances.^' 

The  jury  are  instructed  that  it  seems  from  some  cause,  the  wit- 
nesses are  not  able  to  explain  just  how,  one  cartridge  was  not  re- 
moved, and  the  result  was  this  accident.  The  pointing  of  the  gun, 
under  such  circumstances,  at  another,  is  made  an  unlawful  act  by 
the  statute  of  this  state.  The  fact  that  the  defendant  had  used  the 
precautions  which  he  has  enumerated,  for  the  purpose  of  deter- 
mining whether  the  gun  was  or  was  not  loaded,  will  not  relieve 
him  from  liability  from  the  consequence  of  his  negligent  act  in 
pointing  the  gun  at  the  plaintiff",  raising  the  hammer,  and  pulling  the 
trigger,  which  were  the  immediate  acts  which  caused  a  discharge  of 
the  gun  and  resulted  in  injury  to  the  plaintiff.  A  man  is  not  ex- 
cused from  his  act  in  injuring  another  by  pointing  and  discharging 
a  gun  at  him  from  the  fact  that  he  supposed  he  had  taken  all  neces- 
sary precautions  prior  to  the  doing  of  this  for  the  purpose  of  as- 
certaining and  determining  that  the  gun  was  not  loaded.  The  act 
of  pointing  a  gun  at  another,  cocking  it,  and  pulling  the  trigger,  is  of 
itself  a  negligent  act ;  and  the  person  so  doing,  if  the  gun  chances  to 
be  loaded  and  is  discharged,  and  injures  another,  is  not  excused 
from  the  consequences  of  this  negligent  act  on  account  of  the  care 
which  he  took  prior  to  its  commission  to  determine  whether  the  gun 
was  loaded.  I  therefore  charge  you,  gentlemen  of  the  jury,  that,  un- 
der the  undisputed  evidence  in  this  case,  the  act  of  the  defendant 
in  pointing  the  gun  at  the  plaintiff,  raising  the  hammer,  and  pulling 
the  trigger,  which  caused  the  gun  to  be  discharged  and  to  injure  the 
plaintiff,  was  a  negligent  act  on  the  part  of  the  defendant,  and  ren- 
ders him  liable  to  the  plaintiff  in  this  action,  and  your  verdict  must 
be  in  his  favor,  unless  you  find  that  the  plaintiff  himself  was  guilty 
of  contributory  negligence.  The  plaintiff,  in  order  to  recover,  must 
establish)  by  a  preponderance  of  evidence,  two  facts :  First,  that 
the  injury  was  caused  by  the  negligence  of  the  defendant;  second, 
that  he  himself  was  not  guilty  of  contributory  negligence.  And  the 
burden  of  proof  is  upon  the  plaintiff*  to  establish  both  of  these  prop- 
ositions. I  have  already  instructed  you  that,  as  a  matter  of  law, 
the  plaintiff  has  established  the  first  proposition — that  the  defend- 
ant, in  so  pointing  the  gun  and  discharging  it,  was  guilty  of  negli- 
gence.** 

i^Chaddock    v.    Tabor,    72    N.    W.  is  Bahel  v.  Manning,  70  N.  W.  327, 

1093,  115  Mich.  27.  112  Mich.  24,  36  L.  R.  A.  523,  67  Am. 

St.  Rep.  381. 
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§  5243.     Contributory  negligence 

The  jury  are  instructed  that  the  claim  of  the  plaintiff  Is  that, 
when  he  came  into  the  hotel  there  that  evening  for  the  purpose  of 
having  a  friendly  visit  with  the  defendant,  he  found  him  engaged 
in  repairing,  the  lock  of  his  gun.  He  says  he  took  his  seat  a  short 
distance  from  him,  but  out  of  the  range  of  the  gun,  as  the  defend- 
ant was  then  handling  it;  that,  after  the  defendant  had  repaired  the 
lock  and  put  it  together  again,  he  took  this  gun  up,  after  some 
remarks  had  been  made  in  regard  to  snapping  it  or  trying  it,  and 
shifted  its  position  so  that  it  then  was  pointing  towards  him,  and 
snapped  the  gun.  His  claim  is  that  this  changing  of  the  gun  as  he 
took  it  up  in  order  to  cock  it  was  done  so  soon  that  he  had  no 
opportunity  to  protest  or  get  out  of  the  way.  If  you  find  that  this 
occurred  as  claimed  by  the  plaintiff,  then  he  was  not  guilty  of  con- 
tributory negligence.  On  the  other  hand,  it  is  claimed  by  the  de- 
fendant that,  during  all  the  time  the  plaintiff  remained  there,  he  was 
sitting  either  in  actual  range  of  this  gun,  or  so  near  that  a  slight 
movement  of  it  would  have  brought  him  in  range.  His  claim  is,  too, 
that,  after  the  lock  had  been  repaired,  and  while  the  defendant  was 
operating  the  hammer  to  test  the  strength  of  the  mainspring,  the  plain- 
tiff requested  him  to  try  or  snap  the  lock  while  the  gun  was 
pointed  right  towards  the  plaintiff  in  the  case;  that  this  request 
was  made  twice ;  that  then  the  defendant  did  snap  the  gun ;  that  it 
proved  to  be  loaded ;  there  was  an  explosion,  and  the  bullet  pene- 
trated the  thigh  of  the  plaintiff.  If  you  find  that  the  defendant's 
version  of  this  is  true,  I  charge  you  that  if  you  find  that  during  the 

minutes  or  so  that  the  plaintiff"  sat  by  the  defendant  before 

the  accident,  and  while  the  defendant  was  repairing  the  gun  the 
plaintiff  sat  in  range  of  the  gun,  or  so  nearly  within  the  range  of  it 
that  a  slight  movement  of  it  might  bring  him  within  range,  and  if, 
while  sitting  there,  he  knew  the  defendant  was  about  to  snap  the 
gun  to  try  the  lock,  and  had  time  either  to  protest  or  get  out  of  the 
way,  and  did  neither,  or  if  you  find  that  the  plaintiff'  invited  the  de- 
fendant to  try  it  or  snap  it,  meaning  thereby  to  allow  the  hammer 
to  strike  so  as  to  discharge  the  cartridge,  if  one  happened  to  be  in 
the  gun.  then  the  plaintiff"  was  guilty  of  contributory  negligence, 
and  he  is  not  entitled  to  recover.  As  I  have  said  to  you,  the  bur- 
den of  proving  that  he  was  not  guilty  of  contributory  negligence  is 
upon  the  plaintiff.^'' 

leRnhel  v.  Maiiuing,  70  N.  W.  327,  112  Mich,  21,  30  L.  R.  A.  523,  67  Am. 
St.  Kep.  381. 
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CHAPTER  CCLXXXVII 

WEIGHTS  AND  MEASURES 

§  5244.     Criminal  liability  for  sale  of  loaf  of  bread  of  less  than  prescribed 
weight.  , 

§  5244.  Criminal  liability  for  sale  of  loaf  of  bread  of  less  than  pre- 
scribed weight 

You  are  instructed  that  we  are  compelled  by  the  plain  and  posi- 
tive provisions  of  the  act  to  hold  that  any  one  who  sells  bread  in 
the  form  or  shape  of  a  loaf,  as  that  term  is  ordinarily  understood, 
which  weighs  less  than  one  pound  avoirdupois  weight,  violates  the 
law  and  is  liable  to  its  penalty.  And  it  does  not  matter  whether  the 
loaf  is  fresh  bread  or  stale  bread,  because  the  law  makes  no  excep- 
tion and  contains  no  qualification.  As  long  as  the  article  is  in  the 
form  of  a  loaf  it  is  covered  by  the  statute,  no  matter  what  its  con- 
dition may  be.^ 

You  are  instructed  that  we  think  the  statute,  which  is  a  very  strict 
one,  should  be  as  liberally  construed  as  possible.  And  we  say, 
therefore,  that  the  word  "loaf,"  as  used  in  the  act  does  not  mean  a 
roll,  a  twist,  a  bun,  or  any  form'  or  shape  of  bread,  other  than  that 
which  the  term  is  ordinarily  and  popularl}'  understood  to  mean.  We 
also  say  that  the  act  does  not  make  it  impossible  for  the  baker  to 
dispose  of  his  stale  bread.  While  he  cannot,  under  our  construc- 
tion, sell  it  by  the  loaf,  he  may  nevertheless  sell  it  in  bulk  and  by 
weight.  In  our  opinion  he  may  divide  a  single  loaf,  and  sell  it  by 
weight  for  an  agreed  price,  as  stale  bread.  The  statute  does  not  pro- 
hibit the  sale  of  a  part  of  a  loaf,  or  of  two  or  more  loaves  in  bulk 
and  by  weight  for  such  price  as  the  purchaser  may  be  willing  to 
pay,  provided  it  is  so  understood  at  the  time.  But  we  do  hold,  and 
are  required  to  hold,  that  when  bread  is  sold  by  the  loaf,  and  in  the 
form  and  shape  of  a  loaf,  the  transaction  comes  clearly  within  the 
terms  and  contemplation  of  the  statute,  and  is  a  violation  of  its 
provisions  if  the  loaf  weighs  less  than  one  pound  avoirdupois 
weight.^ 

1  State  V.  Huber  (Del.)  88  A.  453,  4  2  state  v.  Huber  (Del.)  88  A.  453,  4 

Boyce,  259.  .  Boyce,  259. 
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CHAPTER  CCLXXXVIII 

WHARVES 

§  5245.     Care  required  with  respect  to  safety  6f  public  wharf— Injuries  to 
child. 

§  5245.  Care  required  with  respect  to  safety  of  public  wharf — In- 
juries to  child 
The  court  instructs  the  jury  that  in  this  case  the  degree  of  care 
and  prudence  required  by  law  of  the  defendant  must  be  considered 
with  reference  to  the  uses  and  purposes  for  which  the  dock  or 
wharf  where  the  accident  occurred  was  constructed,  maintained, 
and  operated.  It  is  admitted  by  the  pleadings  that  this  dock  was  a 
public  one,  owned  and  operated  by  the  county,  the  defendant,  and 
as  such  you  are  instructed  that  it  was  open  to  be  visited  by  all 
classes  of  people,  including  children  who  might  be  drawn  there  by 
curiosity  or  interest  in  the  arrival  and  departure  of  boats,  or  who 
might  be  sent  there  on  errands  for  their  parents.^ 

1  Gregg  V.  King  County,  141  P.  340,  SO  Wash.  190,  Ann.  Cas.  1916C,  135. 
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CHAPTER  CCLXXXIX 

WILLS 

A.  Right  to  IMake  Wili, 
§  5246.    In  general. 

5246(1).  Alabama, 
5246(2).  Delaware. 
5246(3).  Illinois. 
5246(4).  Michigan. 
5246(5).  North  Dakota. 
5246(6).  Virginia. 
5246(7).  West  Virginia. 

5247.  Effect  of  declarations  of  testator  prior  to  execution  of  will. 

B.  Execution 

5248.  Requisites  in  general. 

5248(1).  Indiana. 
5248(2).  Virginia. 

5249.  Knowledge  or  understanding  by  testator  of  contents  of  will. 

5249(1).  Maryland. 
5249(2).  Michigan. 
5249(3).  Missouri. 

5250.  Sufficiency  of  acknowledgment  of  will. 

5251.  Signing  by  testator  at  end  of  will. 

5252.  Necessity  that  attesting  witnesses  see  testator  sign. 

5253.  Necessity  of  signing,  or  of  acknowledgment  of  signature,  by  testator  in 

the  presence  of  the  attesting  witnesses. 
5253(1).  Georgia. 
5253(2).  Massachusetts. 
5253(3).  North   Carolina. 

5254.  Signing  by  witnesses  at  request  of  testator. 

5255.  Necessity  of  request  by  testator  that  witnesses  sign. 

5255(1).  California. 
5255(2).  Missouri. 

5256.  Knowledge   of  attesting  witnesses   of   character  of  instrument  at- 

tested. 

5257.  Holographic  wills — Presumption  as  to  time  of  affixing  signature  of 

testator  in  relation  to  signatures  of  witnesses. 

5258.  Nuncupative  will. 

5259.  Burden  of  proof. 

5259(1).  Alabama. 
5259(2).  Georgia. 
52.59(3).  Iowa. 
5259(4).  Virginia. 

5260.  Necessity  of  adducing  testimony  of  subscribing  witnesses. 

5260(1).  Georgia. 
5260(2).  Illinois. 

5261.  Proof  of  execution  by  other  than  subscribing  witnesses. 

C.  Testamentary  Capacity 
1.  Degree  of  Mental  Capacity  Required  to  Malce  Will 

5262.  Definition  of  testamentary  capacity. 

5263.  Scope  of  inquiry  in  general. 

5264.  Elements  of  sound  and  disposing  mind  and  memory. 

5264(1).  Alabama. 
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5264(2).  Delaware.    • 
5264(3).  Illinois. 
5264(4).  Indiana. 
5264(5).  Iowa. 
5264(6).  Kentucky. 
5264(7).  Maryland. 
5264(8).  Michigan. 
5264(9).  Minnesota. 
5264(10).  Missouri. 
5264(11).  North  Carolina. 
5264(12).  Virginia. 

5265.  Eequiremeut  of  capacity  to  do  business  generally. 

5265(1).  Iowa. 
5265(2).  Kansas. 

5266.  Ability  to  comprehend  relations  to  those  who  may,  or  ought  to  be, 

objects  of  testator's  bounty. 
5266(1).  Kentucky. 
5266(2).  Michigan. 

5267.  Lack  of  comprehension  of  nature  and  effect  of  provisions  of  will. 

5267(1).  California. 
5267(2).  Iowa. 
5267^3).  Michigan. 

5268.  Effect  of  drunkenness  or  intemperate  habits. 

5269.  Incapacity  caused  by  narcotics  and  morphine. 

.5269(1).  Alabama. 
5269(2).  Missouri. 

5270.  Sickness  and  weakness  of  body  or  weakness  of  mind. 

5270(1).  Alabama. 
5270(2).  Delaware. 
5270(3).  Indiana. 
5270(4).  Iowa. 
5270(5).  Michigan. 

5271.  Effect  of  old  age  and  impaired  intellect. 

5271(1).  Illinois. 
5271(2).  Iowa. 
5271(3).  Virginia. 
5271(4).  West  Virginia. 
.5272.     Failure  of  memory. 

5273.  Insane  delusions  or  monomania — What  constitutes. 

5274.  Effcr-t  of  partial  insanity,  monomania,  or  delusions. 

5274(1).  California. 
5274(2).  Delaware. 
5274(3).  Illinois. 
6274(4).  Indiana. 
5274(5).  Kentucky. 
5274 ((j).  Michigan. 
.5275.     Effect  of  insane  suspicion  or  aversion 

5276.  Eccentric  or  extreme  opinions  on  certain  matters. 

5277.  Actual  in.sanity  as  test  of  testamentary  incapacity, 

.5277(1).  Iowa. 
.5277(2).  Michigan. 
.5277(3).  Virginia. 

5278.  EfToct  of  fact  that  testator  appeared  sane. 

.5278(1).  Iowa. 

.527S(2j.»  rcniisylvania. 
.5279.     Mental  cdnditioii  prior  or  subseyueut  to  execution  Of  will. 

5279(1).   Delaware. 

5279(2).  Virginia. 
.5280.     I/Ucld   intervals. 
0281.     Capacity  to  make  codicil. 
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2.  Evidence 

§  52S2.     Presumptions  and  burden  of  proof. 
5282(1).  Alabama. 
5282(2).  California. 
5282(3).  Connecticut. 
5282(4).  Delaware, 
5282(5).  Illinois. 
5282(6).  Iowa. 
5282(7).  Kentucky. 
5282(8).  Maryland. 
5282(9).  Michigan. 
5282(10).  Missouri. 
5282(11).  Virginia. 
5282(12).  Wyoming. 

5283.  Presumption  as  to  influence,  at  time  of  making  will,  of  insane  de- 

lusion. 

5284.  Presumption  from  failure  to  name  relatives  in  will. 

5285.  Matters  considered  on  question  of  capacity. 

5285(1).  Alabama. 
5285(2).  Delaware. 
5285(3).  Iowa. 
5285(4).  Kansas. 

5286.  Same — Consideration  of  character  of  will. 

5287.  Same — Unnatui-al  or  unjust  disposition  of  property. 

5287(1).  Alabama. 
5287(2).  Colorado. 
5287(3).  Georgia. 
5287(4).  Indiana. 
5287(5).  Michigan. 
5287(6).  Virginia. 

5288.  Same — Wisdom  and  prudence  of  disposition  of  property. 

5288(1).  Colorado. 
5288(2).  Virginia. 

5289.  Eifect  of  disregard  of  claims  of  near  relatives. 

5290.  Consideration  of  declarations  of  testator  and  limiting  effect  thereof. 

5290(1).  Michigan. 
5290(2).  Missouri. 
5290(3).  Virginia. 

5291.  Effect  of  attempt  at  suicide. 

5292.  Effect  of  probate  of  will. 

5293.  Weight  and  suflicieucy  of  evidence. 

5293(1).  Illinois. 
5293(2).  Michigan. 
5293(3).  Virginia. 
5293(4).  Wyoming. 

5294.  Weight  of   expert   testimony. 

5295.  Weight  of  testimony  of  attending  physician. 

5296.  Weight  of  attestation  to  will  and  of  testimony  of  subscribing  wit- 

nesses. 
5296(1).  Colorado. 
529<3(2).  Delaware. 
5296(3).  Virginia. 

D.  Fraud 

5297.  When  will  set  aside  for  fraud. 

5297(1).  Alabama. 
5297(2).  California. 
5297(3).  Texas. 

5298.  Burden  of  proof. 
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E.  Undue  Influence 

1.  Wliat  Constitutea 
§  5299.     In  general. 

5299(1).  Alabama. 
5299(2).  California. 
5299(3).  Illinois. 
5299(4).  Missouri. 
5299(5).  Nebraska. 
5299(6).  Virginia. 

5300.  Necessity  that  free  agency  of  testator  be  destroyed. 

5300(1).  Alabama. 
5300(2).  Connecticut 
5300(3).  Indiana. 
5300(4).  Maryland. 
5300(5).  Missouri. 
5300(6).  Texas. 
5300(7).  Virginia. 

5301 .  Method  of  subverting  free  agency  of  testator. 
.5302.     Advice,  persuasion,  or  entreaty  as  undue  influence. 

5302(1).  Alabama. 
5.302(2).  Indiana. 
5302(3),  Nebraska. 
5302(4).  Texas. 

5303.  Influence  of  legal  adviser. 

5304.  Influence  obtained  by  affection  and  kindness. 

5304(1).  Indiana. 
5304(2).  Iowa. 
53(^(3).  Maryland. 
5304(4).  Missouri. 
530405).  North  Carolina. 
5304(6).  West  Virginia. 

5305.  Ill  will  towards,  or  dislike  of,  contestants. 

5306.  Misrepresentations  as  constituting  undue  influence. 

2.  Evidence 

5307.  Presumptions  and  burden  of  proof. 

5307(1).  Alabama. 

5307(2).  Connecticut. 

5307(3).  Indiana. 

5307(4).  Maryland 

5307(5).  Virginia. 
.5308,     Presumption  from  relation  of  beneficiary  and  testator. 

5308(1).  Alabama. 

.5.30^^2).  Illinois. 

5308(3).  Mass.achusetts. 

530.S(4).  Missouri. 
5300.     Matters  considered  in  determining  issue. 

5309(1).  Alabama. 

.5309(2).  Connrclicut. 

5.309(:{).  Illinois. 

5:!09(4).  Iowa. 

5.'{09(.')).  Missouri. 

.5.''>09((;).   I'cnnsvlvania. 
.'53] 0.     Consideration   of   meretricious   relation  between   testator   and   bene- 
ficiary. 
5311.     Decla rations  of  testator  prior  or  subsequent  to  execution  ot  will. 

5311(1;.  Indiana. 

5311(2).  Iowa. 

Col  1(3).  Virginia. 
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§1  5312.     Limiting  effect  of  OAidence. 

5313.  Sufficiency  of  evidence. 

5313(1).  Alabama. 

5313(2).  California. 

5313(3).  Georgia. 

5313(4).  Illinois. 

5313(5).  Iowa. 

5313(6).  Michigan. 

5313(7).  Virginia. 

3.  Effect  of  Undue  Influence 

5314.  In  general. 

5314(1).  Indiana. 
5314(2).  Massachusetts. 
5314(3).  Michigan. 
5314(4).  Missouri. 

5315.  "Validity  of  will  as  dependent  upon  whether  undue  Influence  is  op- 

erative at  very  time  of  making  will. 
5315(1).  Alabama. 
5315(2).  Illinois. 
5315(3).  Michigan. 

5316.  Undue  influence  affecting  only  part  of  instrument. 

5317.  Undue  influence  by  one  beneficiary  as  operative  against  other  bene- 

ficiaries. 

5318.  Necessity  of  re-execution  of  will. 

5319.  Effect  of  republication  and  confirmation  of  will  executed  under  du- 

ress and  undue  influence. 

F.  Revocation  and  Revival  of  Will 

5320.  Methods  of  revocation. 
.5321.     By  making  another  will. 

5321(1).  Iowa. 

5321(2).  Missouri. 

532103).  Tennessee. 
5322.     Revocation  by  canceling  or  destroying  will. 
.5323.     Effect  of  destruction  of  duplicate  copy. 

5324.  Presumption  from   nonproduction   of  will — Duplicate  copy. 

5325.  Revival  of  first  will  by  destruction  of  second. 

5326.  Presumption  from  destruction  of  one  of  two  duplicate  copies  of  will. 

G.  Construction  of  Will 

5337.    Property  included  in  devise. 

5328.  Pro\'ision  for  payment  of  expenses  of  last  illness — What  is  last  ill- 

ness. 

5329.  Effect  of  declarations  of  testator  before  or  after  making  will. 

5329(1).  Illinois. 
5329(2).  Missouri. 

A.    Right  to  Make  Will 

§  5246.     In  general 
§  5246(1).     Alabama 

You  are  instructed  that  the  law  treats  the  right  of  testamentary 
disposition  with  great  kindness.  If  questioned,  it  must  be  on  strong 
grounds.^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that, 

1  Knox  v.  Knox,  11  So.  125,  95  Ala,  495,  36  Am.  St.  Rep.  235. 
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at  the  time  of  the  making  of  her  will, had  mind  and  mem- 
ory enough  to  recollect  the  property  she  wished  to  bequeath,  the 
persons  to  whom  she  wished  to  bequeath  it,  and  the  manner  in 
which  she  wished  to  dispose  of  it,  and  her  will  was  not  procured  by 
fraud  or  undue  influence,  she  had  a  right  to  make  such  disposition 
of  her  property  as  partiality,  pride,  or  caprice  might  dictate.^ 

§  5246(2).    Delaware 

You  are  instructed  that  under  the  law  of  this  state  any  person 
of  the  age  of years  or  upwards,  being  of  sound  and  dispos- 
ing mind  and  memory,  may  make  a  will.^ 

§  5246(3).     Illinois 

The  court  instructs  the  jury  that  an  owner  of  property  desiring 
to  dispose  of  the  same  by  will  has  the  right  to  distribute  it  accord- 
ing to  his  or  her  own  judgment,  and  may  give  nothing  to  children, 
or  may  divide  it  equally  among  them  or  other  relatives,  or  leave 
the  same  to  others  not  of  kin  to  the  deceased,  at  his  or  her  pleasure, 
-and  of  this  right  a  property  owner  cannot  be  deprived,  nor  is  a  will 
made  in  execution  of  such  purpose  to  be  lightly  set  aside,  and  no 
will  is  to  be  deemed  invalid  because  the  jury  are  of  the  opinion 
that  a  different  disposition  ought  to  have  been  made,  nor  is  the  dis- 
tribution made  by  a  testator,  if  otherwise  valid,  subject  to  be  over- 
ruled, or  overridden  by  the  jury.  The  question  of  the  propriety  of 
the  will  in  this  case  has  nothing  whatever  to  do  with  its  validity, 
with  the  single  exception  that  the  jury  may  consider  such  propriety  or 
impropriety,  together  with  all  the  other  evidence,  as  a  circumstance 
bearing  on  the  question  whether  or  not  the  testator  had  sufficient  mental 
capacity  to  make  a  will.  The  test  of  the  validity  of  the  present  will,  to 
be  determined  from  the  evidence,  is  not  whether,  in  the  judgment  of  the 
jury,  it  is  a  just  or  proper  will,  but  whether,  at  the  time  it  was  made,  the 
testator  was  of  sufficiently  sound  mind  to  make  a  will,  as  explained 
in  other  instructions.* 

You  are  instructed  that  the  owner  of  j^roperty,  who  has  capacity 
to  attend  to  his  ordinary  business,  has  the  lawful  right  to  dispose 
of  it  either  by  deed  or  by  will,  as  he  may  choose ;  and  that  it  re- 
quires no  greater  mental  capacity  to  make  a  valid  will  than  to  make 
a  valid  deed ;  and  that,  if  such  an  owner  chooses  to  disinherit  his 
heir,  he  has  a  legal  right  to  do  so,  and  such  disposition  of  his  prop- 
erty is  valid,  whether  it  be  reasonable  or  unreasonable,  just  or  un- 
just, and  that  the  reasonableness  or  justice  or  propriety  of  the 
will  arc  not  questions  for  the  jury  to  pass  upon.'* 

•-  Knox  V.  Knox,  11  So.  125,  95  Ala.  ■»  Shults    v.    Sliults,   82   N.   E.   312, 

4!).">,  ;{(;  Aiu.  St.  \U']).  2;{5.  22a  111.  420. 

8  In  ro  MUlor'a  Will,  85  Ail.  803,  3  r,  Tjiylor  v.   roRr.ini,  37  N.   E.  S37, 

Boyce,  477.  151  111.  KM!.     S(>(>  Taylor  v.  Cox,  38  N. 

E.  G50,  153  111.  220. 
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§  5246(4).    Michigan 

You  are  instructed  that  the  right  to  make  a  will  is  a  sacred  right, 
that  ought  not  to  be  frittered  away  by  imagination  or  uncertain  tes- 
timony. A  man  has  a  right  to  dispose  of  his  property  in  any  way 
he  sees  fit,  give  it  to  whom  and  where  he  pleases,  even  to  the  dis- 
regard, if  he  sees  fit,  of  his  own  blood  relatives.  He  has  a  right  to 
make  such  a  will,  if  he  is  mentally  competent  and  knows  what  he 
is  doing  and  is  not  unduly  influenced.** 

The  jury  are  instructed  that  if did  have  sufficient  mental 

capacity  to  make  the  proposed  will,  if  his  mind  was  sound  when 
the  will  was  made,  he  had  a  legal  right  to  dispose  of  his  property 
as  he  saw  fit.  The  law  does  not  require  property  to  be  disposed 
of  equally  among  those  who  would  be  heirs  in  case  of  a  man's 
death,  but  leaves  every  man  who  is  of  a  sound  mind  to  dispose  of 
his  property  as  he  chooses.  The  fact  that  he  prefers  one  to  an- 
other can  have  no  bearing  upon  the  validity  of  his  voluntary  and  in- 
telligent action.  It  concerns  no  one  what  his  reasons  may  be  for 
doing  what  he  has  a  right  to  do.    The  court  and  jury  have  no  right 

to  substitute  their  judgment  for  ■ 's  in  this  case,  or  to  pass 

upon  the  wisdom  or  justice  of  his  reasons,  whether  they  are  wise 
or  unwise,  just  or  unjust.  They  are  for  him,  and  no  one  else,  to 
-determine,  provided  that  when  he  executed  this  will  he  was  of 
sound  mind  and  mentally  competent  to  make  it.' 

§  5246(5).     North  Dal<ota 

The  court  instructs  the  jury  that  the  law  of  this  state  provides 

that  every  person  of  sound  mind,  being years  of  age,  or  more, 

whether  married  or  single,  has  a  right  to  make  disposition  of  his 
or  her  estate  by  will,  and  so  distribute  his  or  her  estate  as  to  di- 
vest those  who  would  otherwise  inherit  it  as  his  or  her  legal  heirs, 
of  their  interest  therein.  Indeed  the  object  of  the  law  in  permit- 
ting a  person  to  make  a  will  is  to  enable  a  testator  or  testatrix  to 
divide  and  distribute  his  or  her  property  as  to  him  or  her  may  seem 
best,  and  no  next  of  kin  or  relative,  no  matter  how  near  they  may 
be,  can  be  said  to  have  any  legal  or  natural  right  to  the  estate  of 
the  testator  or  testatrix  which  can  be  asserted  against  the  legally 
executed  will  of  the  latter.  The  law  in  this  state  has  placed  the 
estate  of  persons  over  the  age  of  eighteen  years,  wholly  under  the 
control  of  the  owner  and  to  be  divided  or  distributed  by  the  latter 
as  he  or  she  may  freely  choose  and  direct  in  the  last  will  and  tes- 
tament made  by  him  or  her.  Neither  husband,  mother,  sister,  or 
brother  has  any  natural  right  to  the  estate  of  the  deceased  wife, 
daughter,  or  sister  which  can  be  exerted  against  any  disposition  of 

6  Porter  v.  La  Kue,  158  N.  W.  851,  ^  Bean  v.  Bean,  lOS  N.  W.  369,  144 

192  Mich.  477.  Mich.  599. 
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said  estate  which  said  wife,  daughter,  or  sister,  if  of  sound  mind, 
may  choose  to  make  by  will.' 

§  5246(6).    Virginia 

The  court  instructs  the  jury  that  every  person  oyer years 

of  age  and  of  sound  mind  is  entitled  under  the  law  to  make  a  will 
and  to  dispose  of  his  property  as  he  pleases  and  to  dispose  against 
or  among  his  next  of  kin  as  he  may  choose,  or  if  he  choose  he  may 
even  leave  his  property  to  strangers.^ 

§  5246(7).    West  Virginia 

The  jury  are  instructed  that  in  order  to  make  a  valid  will  it  is  not 
necessary  that  the  testator  should  name  all  his  children  in  it,  or  give 
all  of  them  a  portion  of  his  estate.  If  he  was  mentally  capable  of 
vmderstanding  the  disposition  which  he  was  making  of  his  property, 
and  acted  freely,  it  is  immaterial  to  whom  he  gives  his  property — • 
whether  all  to  one,  or  some,  of  his  children,  or  to  strangers.  If  he  has 
a  disposing  mind  and  memory,  he  has  a  right  to  do  as  he  pleases  with 
his  property.* 

§  5247.     Effect  of  declarations  of  testator  prior  to  execution  of  will 

The  court  instructs  the  jury  that  although  the  testator  may  have 
made  oral  declarations  prior  to  the  execution  of  his  will  to  parties 
who  were  in  no  way  interested  in  his  property  or  affairs  that  he 

would  leave  his  property  to  or  the  children  of  ,  or 

other  parties  than  the  parties  named  in  said  will,  the  said  testator 
was  in  no  way  bound  by  such  declarations,  and  he  had  the  right 
to  change  his  mind  at  any  time  prior  to  the  execution  of  said  will, 
and,  if  the  jury  believe  from  the  evidence  that  the  said  testator  at 
the  time  of  the  execution  of  the  said  wall  knew  what  property  he 
had  and  to  whom  he  wished  to  leave  it,  they  must  sustain  the  will 
of  the  said  testator.*** 

B.    Execution 

§  5248.     Requisites  in  general 
§  5248(1).     Indiana 

It  is  alleged  in  the  complaint  in  this  cause  that  the  will  in  ques- 
tion was  unduly  executed.  I  instruct  you  that  the  term  "undue  ex- 
ecution," as  alleged  in  the  complaint,  includes  imdue  influence, 
fraud,  duress,  and  all  other  matters  which  go  to  show  undue  exe- 
cution.** 

8  A\ild   V.   Cathro,   128  N.   W.   1025,  ♦  Kprr  v.  Luiisford,  S  S.  E.  49.3,  31 

20  N.  I).  401,  :i2   \j.  H.  A.  (N.  S.)  71,       W.  Va.  (I.W,  2  L.  K.  A.  008. 
Ann.  ('as.  1!>1.''.A,  !)().  lo  Ilulf  v.  Welch,  7S  S.  K.  57.3,  115 

K  Huff  V.    Wc'lfb,  78  «.  E.  57.3,   115       Va.  74. 
Va.  74.  ^1  Thompson    v.    Miller,    107    N.   E. 

74,  182  lud.  545. 
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§  5248(2).    Virginia 

The  court  instructs  the  jury  that  no  will  is  valid  unless  in  writ- 
ing, and  signed  by  the  testator,  or  by  some  other  person,  in  his 
presence  and  by  his  direction,  in  such  manner  as  to  make  it  mani- 
fest that  the  name  is  intended  as  a  signature,  and,  moreover,  un- 
less it  be  wholly  written  by  the  testator,  the  signature  must  be 
made  or  the  will  acknowledged  by  him  in  the  presence  of  at  least 
two  competent  witnesses,  present  at  the  same  time,  and  such  wit- 
nesses shall  subscribe  the  will  in  the  presence  of  the  testator. ^~ 

§  5249.     Knowledge  or  understanding  by  testator  of  contents  of 

will 
§  5249(1).     Maryland 

The  jury  are  instructed  that,  if executed  the  paper  offered 

in  evidence  as  his  will  in  the  manner  testified  to  by  the  subscrib- 
ing witnesses,  and  if  you  find  from  the  evidence  that,  on  the  evening 

before    the   will   was   executed,   read   the    same   over   to    the 

deceased,  and  that  at  the  time  of  the  execution  of  said  paper  the 
deceased  was  capable  of  understanding  the  business  in  which  he 
was  engaged  and  of  executing  a  valid  deed  or  contract,  then  the 
legal  presumption  is  that  he  knew  and  understood  the  contents  of 
said  paper.  In  this  connection,  however,  you  are  instructed  that 
such  presumption  is  not  conclusive,  and  unless  you  are  satisfied  un- 
der the  facts  and  circumstances  of  the  case  that  the  deceased  under- 
stood the  contents  of  the  will,  your  verdict  must  be  for  the  con- 
testant.*^ 

§  5249(2).    Michigan 

Gentlemen  of  the  jury,  this  is  a  matter  brought  to  this  court  on 

appeal     from    the    probate    court    of    county. —    on 

,  signed  an  instrument  which  purported  to  be  her  last  will 

and  testament.  About  a  month  subsequent  to  the  time  of  her  sign- 
ing that  instrument, died,  and  the  will  was  later  offered  for 

probate  in  the  probate  court  for county,  and  objections  were 

filed  to  the  offering  of  the  will,  and  this  matter  was  heard  and  de- 
termined by  the  probate  judge,  and  the  will  was  allowed  as  and  for 

the  last  will  and  testament  of .     The  proponent  of  the  will 

is ,  who  is  one  of  the  heirs  at  law  and  the  devisee  under  the 

terms  of  the  will,  who  by  his  counsel  made  proof  of  the  execution 
of  the  will,  and  produced  the  attesting  witnesses,  and  you  have 
heard  the  testimony  of  these  witnesses  upon  the  trial  of  the  case. 
At  the  close  of  the  testimony  of  the  proponent  of  the  will,  the  con- 
testant,   ,  through  her  attorneys,  moved  the  court  for  a  di- 

12  Chappell  V.  Trent,  19  S.  E.  314,  is  Naudain  v.  Coudon,  46  A.  314,  91 

90  Va.  849.  Md.  121. 
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rected  verdict  in  favor  of  the  contestant  and  against  the  allowance 
of  the  will,  claiming,  among  other  things,  that  there  was  no  evi- 
dence that understood  the  provisions  of  the  will,  and  that  as 

a  matter  of  fact  the  will  was  not  read  over  to  her,  and  that  any 
presumption  that  might  exist  by  reason  of  the  attestation  clause 
or  the  proper  execution  of  the  will  was  overcome  by  the  testimony 

in  the  case  which  the  contestant  claims  shows  that did  not 

know  the  contents  of  the  will.  This  motion  was  denied  by  the 
court,  it  being  the  judgment  of  the  court  that  there  is  no  testimony 
in  this  case  that  warrants  the  conclusion  claimed  for  by  the  con- 
testant. The  will  was  properly  executed,  and  any  presumption 
that  attaches  that  she  knew  the  contents  of  the  will,  or  that  it  was 
read  over  to  her,  which  follows  the  proper  execution  of  the  v/ill, 
has  not  been  overcome  by  testimony  in  the  case.  There  is  abso- 
lutely no  testimony  in  this  case  that  this  will  was  not  read  over 
to  her,  or  that  she  did  not  know  the  contents  of  the  will.  And  the 
contestant  has  no  proof  that  has  so  far  been  introduced  in  the 
case  upon  which  to  base  her  contention  that  that  will  was  not  un- 
derstood or  that  it  was  not  read  to before  the  testatrix  ex- 
ecuted it.  On  the  contrary,  the  conditions  were  such  surrounding 
the  execution  of  the  will,  and  the  proper  execution  of  the  will  of 
such  a  character,  that  the  presumption  attaches  that  she  did  know 
the  contents  of  the  will,  and  that  it  was  read  over  to  her.  There  is 
no  proof  in  this  case  to  the  contrary  in  the  judgment  of  the  court. ^* 

§  5249(3).     Missouri 

The  jury  are  instructed  that,  if  the  testator  signed  the  will  in 
question  with  the  understanding  and  belief  that  such  will  conveyed 
only  a  life  estate  to  his  wife,  with  remainder  to  his  children  in  equal 
parts,  then  the  will  offered  is  not  his  will,  and  you  should  so  find.^^ 

§  5250.     Sufficiency  of  acknowledgment  of  will 

You  are  instructed  that  it  is  not  necessary  for  the  testator  actu- 
ally to  sign  the  will  in  the  presence  of  the  Subscribing  witnesses,  but 
any  acknowledgment  before  them  of  his  signature  to  the  instru- 
ment makes  their  attestation  and  subscription  complete,  and  a 
due  acknowledgment  in  fact  does  not  necessarily  require  the  use  of 
the  words,  "This  is  my  signature,"  or  other  equivalent  expression, 
provided  the  testator's  conduct  was  such  as  to  amount  to,  in  com- 
mon understanding,  or  under  any  reasonable  construction,  to  the  ac- 
knowledgment of  his  signature  to  the  instrument,  although  the  wit- 
nesses did  not  see  the  signature.'" 

i*In  ro  ^IIl),^lus'  Estate,  17G  N.  W.  lo  ghowniako   v.    Shevvmake,   87    S. 

4r.O.  2m  Mich.  :!.'!!).  E.  1010,  111  (Ju.  801. 

I- f'dWMti   V.  ^^huver,  Uo  .S.  W.  200, 
l'J7  Mo.  203. 


5433  WILLS  §  525 J5 (2) 

§  5251.     Signing  by  testator  at  end  of  will 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 
the  matter  written  upon  the  margin  of  the  page  upon  which  the 
testator's  signature  appears  was  written  before  the  will  was  signed 
by  him,  and  that  the  testator  intended  such  written  matter  on  the 
margin  to  be  a  part  of  his  will,  then  such  will  was  not  signed  at  the 
end  as  required  by  statute,  and  your  verdict  should  be  for  the  con- 
testant, and  that  the  paper  writing  produced  is  not  the  last  will 
and  testament  of }^ 

§  5252.     Necessity  that  attesting  witnesses  see  testator  sign 

The  jury  are  instructed  that  the  statute  does  not  require  that  the 
subscribing  witnesses  shall  see  the  testator  write  his  name  to  the 
will ;  but  it  is  suf^cient  if  he  did  in  fact  sign  the  will,  provided  he  aft- 
erwards acknowledged  it  as  his  will,  and  requested  them  to  sign  as 
witnesses.^* 

§  5253.     Necessity  of  signing,  or  of  acknowledgment  of  signature, 

by  testator  in  the  presence  of  the  attesting  witnesses 
§  5253(1).    Georgia 

You  are  instructed  that,  if  you  believe  from  the  evidence  that  at 
the  time  the  testator  called  upon  the  subscribing  witnesses  to 
attest  their  names,  to  sign  the  instrument  as  witnesses,  his  name 
was  signed  to  the  instrument  as  testator,  then  you  would  have  to 
go  further  and  determine  whether  or  not  the  testator  told  the  wit- 
nesses in  effect,  or  in  other  words  in  effect  acknowledged  his  sig- 
nature to  the  instruments ;  if  you  believe  that  he  did  not,  notwith- 
standing you  may  believe  from  the  evidence  that  his  name  appeared 
at  the  time  to  the  instruments,  if  you  do  not  believe  that  he  ac- 
knowledged his  signature  in  the  presence  of  these  witnesses,  you 
would  be  authorized  under  the  law  to  find  against  the  will.^^ 

§  5253(2).     MasUchu setts 

You  are  instructed  that  a  will  in  order  to  be  valid  must  be  signed 
in  the  presence  of  the  three  witnesses  or  if  it  had  been  previously 
signed,  the  testator  or  testatrix  or  person  making  the  will  must 
then  acknowledge  that  the  signature  which  he  exhibits  to  the  wit- 
nesses is  his.  Unless  one  of  these  things  is  shown,  the  attestation 
is  insufficient  and  the  will  does  not  stand.  The  jury  must  be  satis- 
fied that  the  will  was  signed  in  the  presence  of  all  three  witnesses 
but  the  jury  is  not  bound  by  the  testimony  of  any  particular  wit- 
ness upon  that  matter;  that  it  makes  no  difference  whether  the 

17  Invin  V.  Jacques,  73  N.  E.  683,  is  Shewmake   v.    Shewmake,  87   S. 

71  Ohio  St.  395.  69  L.  R.  A.  422.  E.  1046,  144  Ga.  801. 

1  s  In    re    Convey's   Will,   2    N.    W. 
1084,  52  Iowa,  197. 
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attesting  witnesses  actually  see  the  signature  made  or  not  if  in 
fact  the  signature  was  made  in  their  presence.^* 

You  are  instructed  that,  if  the  testatrix  did  not  sign  in  their 
presence,  it  not  having  afterwards  been  exhibited  to  them  and  ac- 
knowdedged  by  her  to  be  her  signature,  then  the  will  would  not  be 
duly  executed. ~^ 

You  are  instructed  that  the  jury  may  be  warranted  from  the 

testimony  of  witness and  his  sister  in  finding  that  the  will 

was  not  in  fact  signed  by  the  testatrix  in  the  presence  of  the  three 
witnesses.  It  might  be  warranted  in  finding  that  she  had  already 
signed  that  will  herself  and  that  in  attempting  to  conceal  from  the 
persons  present  the  contents  of  the  document  the  will  was  so  folded 
that  they  had  not  seen  the  signature ;  and  if  the  will  was  signed  by 
them  in  those  circumstances,  then  there  was  no  proper  attesta- 
tion.^^ 

§  5253(3).    North  Carolina 

You  are  instructed  that  it  was  necessary  that  he  should  either 
sign  his  name  in  the  presence  of  witnesses,  or  should  acknowledge 
his  signature  thereto  in  their  presence.  If  from  the  evidence  in  this 
case  you  do  not  find  that  he  signed  it,  or  did  not  acknowledge  it, 
in  their  presence,  then  you  should  find  that  the  paper  writing  is  not 

the  last  will  and  testament  of .    It  is  not  necessary,  however, 

that  this  acknowledgment  be  made  in  words.  The  maker  of  a  will 
can  make  an  acknowledgment  of  his  signature  by  acts  and  con- 
duct as  well  as  by  words,  and,  if  you  find  that  there  was  such  ac- 
knowledgment, that  will  be  sufficient  acknowledgment  under  the 
law.  It  must  also  be  witnessed  in  the  presence  of  the  party  mak- 
ing the  will,  and  he  must  either  see  the  witnesses  sign  it,  or  he  must 
be  in  a  position  to  see  them  sign  it,  and  to  see  if  they  are  signing  the 
paper  writing  that  he  signed.  If  you  find  from  the  greater  weight  of 
the  evidence  in  this  case  that  witnesses  were  in  his  presence,  and, 
if  you  further  find  that  he  was  in  a  position  that  he  could  see  them 
sign  it,  and  know  that  they  were  signing  the  paper  writing  which  he 
had  signed,  that  would  be  a  sufficient  signing  in  the  presence  of 
the  party  making  the  will.  They  must  also  sign  as  witnesses  at 
his  request.  It  is  not  necessary,  however,  that  he  should  make  the 
request  himself.  If  he  authorizes  some  one  else  to  get  witnesses  and 
a.sk  them  to  sign,  then  the  party  that  he  sends  out  will  act  as  agent, 
and  a  request  made  by  said  person  would  1)e  the  request  of  the  party 
signing  the  will.'^^ 

20  llawkeH  v.  Ilawkos,  119  N.  E.  22  iia\vke.s  v.  ITawkos,  119  N.  E. 
122,  2:>,0  ,M:iSH.  11.                                            122.  2:?0  Mass.  11. 

21  IFawkc.M  V.  Ilawkos,  119  N.  E.  -3  in  n>  Herring's  Will,  07  S.  E. 
122,  2:50  MaH,s.  11.                                          G70,  I.'.li  N.  0.  258. 
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§  5254.     Signing  by  witnesses  at  request  of  testator 

The  jury  are  instructed  that  the  attestation  clause  to  the  will  is  as 
follows :  "The  said  will  was  signed,  and  at  the  request  of  the  testa- 
tor we  signed  the  same  as  witnesses  in  his  presence,  and  in  the 
presence  of  each  other."  Now,  if  you  find  from  the  evidence  that 
this  attestation  clause  was  read  in  the  presence  of  the  testator, 
and  the  witnesses  at  the  time  they  signed  the  same,  and  was  under- 
stood by  the  testator,  this  is  sufficient  presumptive  proof,  not  only 
of  publication,  but  also  that  the  witnesses  signed  at  his  request.-'* 

§  5255.     Necessity  of  request  by  testator  that  witnesses  sign 
§  5255(1).     California 

The  court  instructs  you  that  it  is  not  necessary  that  a  testator 
should  in  words  say  that  an  instrument  is  his  will  or  request  the 
subscribing  witnesses  thereto  to  witness  the  same  as  such.  Such 
statement  and  request  on  the  part  of  the  testator  may  be  indicated 
by  his  manner,  conduct  or  demeanor."^ 

§  5255(2).    IVIissouri 

You   are   instructed   that,    in    order   that   the    instrument    dated 

,   should   be   properly  witnessed,   it  was   not   necessary   for 

to  verbally  ask  the  witnesses  to  sign  it.     If  the  instrument 

was  read  to  him  and  he  understood  its  contents,  and  if  the  witnesses 
signed  it  in  his  presence  and  with  his  knowledge  and  consent,  and 
said  witnesses  understood  that  said  instrument  was  intended  by  said 
to  revoke  a  former  will,  then  it  was  properly  witnessed.^® 

§  5256.     Knowledge  of  attesting  witnesses  of  character  of  instru- 
ment attested 

You  are  instructed  that  the  burden  of  proving  that  the  instru- 
ment purporting  to  have  been  executed  at ,  on  -, — ,  was 

executed  by ,  as  and  for  his  last  will  and  testament,  and  duly 

attested  as  such,  is  upon  the  plaintiffs, and  others ;  and  un- 
less you  find  and  believe  from  the  evidence  that  said  instrument 
of  writing  was  executed  as  and  for  the  last  will  and  testament  of 

the  said ,  and  signed  as  such  by in  his  presence  and  at 

his  request,  and  unless  you  shall  further  find  and  believe  from  the 

evidence    that    both    the   witnesses   to    said    instrument,    and 

,  signed  said  instrument  at  the  request  or  suggestion  of  the 

said  ,  and  that  such  witnesses  were  both  informed  by  the 

said ,  at  the  time  of  signing  said  instrument,  that  they  were 

24  In   re   Convey's   Will,    2    N.    W.  26  Murphy    v.    Clancy,    163    S.    W. 

1084,  52  Iowa,  197.  915,  177  Mo.  App.  429. 

2  5  In  re  Silva's  Estate,  145  P.  1015, 
169  Cal.  116. 
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attesting  the  same  as  witnesses  of  his  last  will  and  testament,  or 
unless  you  find  from  the  evidence  that  the  said  witnesses  knew  from 
the  contents  of  said  instrument  that  it  was  intended  by  the  said 
to  be  his  last  will  and  testament  (that  is,  that  it  was  in- 
tended to  revoke  a  former  will  and  to  appoint  an  administrator  of 
his  estate  after  his  death),  then  you  will  find  the  issues  for  the  de- 
fendants.^' 

§  5257.  Holographic  wills — Presumption  as  to  time  of  affixing 
signature  of  testator  in  relation  to  signatures  of  wit- 
nesses 

You  are  instructed  that  the  fact  that  this  instrument  is  in  the 

handwriting  of  ,  and  that  his  signature  is  afiixed  thereto, 

and  the  further  fact  that  he  presented  these  papers  to  the  witnesses 

,  and  informed  them  that  he  had  drawn  his  will,  made  his  will, 

and  requested  them  to  witness  it,  raises  a  presumption  that  his  sig- 
nature was  affixed  to  that  instrument  before  the  witnesses  signed 
their  names  to  the  instrument.  That  presumption  is  not  conclusive, 
and  it  may  be  rebutted,  may  be  overcome,  by  other  proof  in  the 
case.  In  determining  that  question,  it  will  be  your  duty  to  take  into 
consideration  that  presumption,  which  is  a  presumption  of  law,  and 
also  to  take  into  consideration  the  other  facts  that  have  been  testified 
to  as  occurring  upon  that  occasion.'* 

§  5258.     Nuncupative  will 

You  are  instructed  that,  in  testing  the  validity  of  an  alleged 
nuncupative  will,  it  is  impossible  to  lay  down  a  fixed  and  unvarying 
rule  as  to  what  length  of  time  may  elapse  between  the  dictation  of 
said  will  and  the  death  of  the  testatrix.  The  test  to  be  applied  is  not 
one  of  time  alone.  The  length  of  time  must  be  considered  in  con- 
nection with  and  in  the  light  of  all  the  circumstances  surround- 
ing the  occasion.  After  all,  it  is  a  question  of  fact  to  be  determined 
by  the  jury  whether  or  not,  under  all  the  circumstances,  there  was 
a  reasonable  opportunity  to  make  a  written  will.  A  nuncupative 
will  must  be  made  in  the  last  sickness,  and  is  allowed  under  the 
law  from  necessity,  and  must  be  in  extremis ;  and  if  you  believe  that 

,  after  making  the  alleged  nuncupative  will,  had  the  time  and 

opportunity,  and  means  at  hand,  to  have  reduced  it  to  writing,  but 
failed  to  do  so,  then  said  alleged  will  is  invalid."" 

2T  Mnrpliy  v.  Clarify,  K;.'{  S.  W.  24,  JOS  Mich.  281.  *?S  L.  R.  A.  (N.  S.) 
Ol.'j,   i77  .Mo.  App.  'iL'lj.  ](;i,  Ami.  Cas.  V.)\:',n,  1300. 

2*  Dougherty  v.  CrunUall,  131  N.  W.  -"  Harp  v.  Adaiuts,  62  S,  E.  246,  142 

da.  5. 
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§  5259.     Burden  of  proof 
§  5259(1).     Alabama 

The  court  charges  the  jury  that,  where  an  alleged  will  is  pro- 
pounded for  probate,  and  is  attacked  as  a  forgery,  the  burden  of 
proving  its  genuintsness  is  upon  the  proponent.^" 

§  5259(2).    Georgia 

You  are  instructed  that,  in  the  trial  of  this  case,  the  burden  is, 

in  the  first  instance,  upon  the  propounder,  ,  to  make  out  a 

prima  facie  case  by  showing  the  factum  of  the  will,  that  is,  to  show 

that executed  the  paper  in  the  manner  the  law  requires  wills 

to  be  executed ;  that  at  the  time  of  its  execution  the  testatrix  ap- 
parently had  sufificient  mental  capacity  to  make  it,  and  in  executing 
the  will  she  acted  freely  and  voluntarily.  If  the  jury  find  this  is 
shown,  the  burden  is  thereby  shifted  to  the  caveators  to  prove  the 
validity  of  the  objections  they  have  made  to  the  probate  of  the  will.^^ 

§  5259(3).     Iowa 

The  jury  are  instructed  that  in  this  state  it  is  provided  by  statute 
that  any  person  of  full  age  and  sound  mind  may  execute  a  will, 
which,  to  be  valid,  must  be  in  writing,  witnessed  by  two  competent 
witnesses,  and  signed  by  the  testator,  or  by  some  person  in  his 
presence,  and  by  his  express  direction.  It  therefore  devolves  upon 
the  proponent  (that  is,  the  party  seeking  to  have  the  will  es- 
tablished) to  show  by  the  evidence  that  at  the  time  of  the  execution 

of  the  will  or  instrument  in  question  the  testator,  ,  was  of 

sound  mind ;  that  he  signed  said  instrument  as  and  for  his  last  will, 
and  that  such  will  was  witnessed  by  two  competent  witnesses. ^^ 

§  5259(4).    Virginia 

The  court  instructs  the  jury  that  the  burden  is  upon  the  propo- 
nents of  the  will  in  this  case  to  establish  that  the  paper  writing  in 

question  offered  as  the  last  will  and  testament  of ,  deceased, 

is  the  true  last  will  and  testament  of  the  said ,  and  to  do  so 

they  must  establish  to  your  satisfaction  the  following  facts :  First, 
that  the  paper  ofifered  in  evidence  and  the  whole  paper  was  thor- 
oughly understood  by  the  said  and  intended  by  him  to  he  his 

last  will  and  testament;    second,  that,  at  the  time  of  the  writing  and 

signing  thereof,  the  said  was  of   sound  and  disposing  mind 

and  memory;  third,  that  the  said  paper  writing  was  signed  or  ac- 
knowledged by  the  said  ■ in  the  presence  of and , 

the  subscribing  witnesses  thereto,  who  were  both  present,  and  in  the 
presence  of  the  said  at  the  same  time,  and  that  said  sub- 

30  Venable  v.  Venable,  51  So.  833,  s2  in  re  Convey's  Will,  2  N.  W. 
165  Ala.  621.                                                  1084,  52  Iowa,  197. 

31  Adams  v.  Cooper,  96  S.  E.  858, 
148  Ga.  339. 
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scribing  witnesses  subscribed  the  will  in  the  presence  of  the  testa- 
tor,   .^^ 

§  5260.  Necessity  of  adducing  testimony  of  subscribing  witnesses 
§  5260(1).     Georgia 

The  court  instructs  the  jury  that  it  is  not  necessary  that  all  the 
subscribing  witnesses  shall  testify  to  the  contents  of  the  paper, 
but  this  fact  may  be  established  by  any  credible  testimony,  wheth- 
er it  be  the  evidence  of  a  single  subscribing  witness,  or  of  any  other 
witness.^* 

§  5260(2).    Illinois 

The  jury  are  instructed  that,  before  you  will  be  authorized  to 

find  the  instrument  offered  in  evidence  to  be  the'  will  of  , 

deceased,  it  must  appear  to  have  been  attested  by  two  credible  wit- 
nesses, who  must  testify  that  the  testator  signed  the  same  or  ac- 
knowledged the  same  in  their  presence,  that  they  witnessed  the 
same  at  his  request,  and  that  they  believed  him  to  be  of  sound  mind 
and  memory.^^ 

§  5261.     Proof  of  execution  by  other  than  subscribing  witnesses) 

The  jury  are  instructed  that,  while  the  onus  of  showing  a  com- 
pliance with  the  statute  as  above  explained  devolves  upon  the  party 
seeking  to  establish  the  will,  yet  the  formal  execution  may  be 
shown  by  persons  other  than  the  subscribing  witnesses,  or  may  be 
inferred  from  circumstances,  as  well  as  established  by  the  direct  and 
positive  testimony  of  the  attesting  witnesses,  and  it  is  sufficient  if 
the  statute  was  substantially  complied  with.^® 

C.    Testamentary   Capacity 
1.     Degree  of  Mental  Capacity  Required  to  Make  Will 

§  5262.     Definition  of  testamentary  capacity 

The  court  instructs  the  jury  that  testamentary  capacity  has  been 
defined  to  be  the  ability  to  comprehend  the  conditions  of  one's  prop- 
erty, and  his  relations  to  those  who  may  naturally  expect  to  become 
the  objects  of  his  bounty.^' 

§  5263.     Scope  of  inquiry  in  general 

The  jury  are  instructed  that  two  general  questions  are  presented 
to  the  jury  for  consideration  in  determining  the  controversy  now  be- 

3T  IlufC  V.  Wclcli,  78  S.  K.  r>7?,,  ll.'S  so  in    re    Convoy's    Will,    2    N.    W. 

Va.  74.  insi,  rj2  Iowa,  107. 

34  H.'irris  V.  C'iitiip,  7f!  S.  K.  lO.  l.'JS  ■■•■7  SiircoHsioii    of    Briigior,    83    So. 

Ga.  7r,L'.  3G(j,  14G,La.  20. 

•I.'-.  Wniiuh    V.   Moan,   05   N.   E.   713, 
•JOO  111.  2<Jii. 
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fore  you :    First,  whether  the  testator, ,  was  of  sound  mind 

at  the  time  the  will  in  question  was  executed ;  and,  second,  wheth- 
er the  will  was  procured  by  undue  influence.     Upon  the  first  of 

these  propositions  the  proponent,  ,  has  the  burden  of  proof. 

and  the  question  for  your  decision  accurately  stated  is  this :  Has 
the  proponent  proven  upon  this  trial  by  a  preponderance  of  the  evi- 
dence that  at  the  time  the  proposed  will  was  executed, ,  the 

testator  was  of  sound  mind,  as  that  term  is  used  in  the  stat- 
ute of  this  state 'relating  to  wills.     Now  this  inquiry  relates  to  the 

precise  time  when  the  will  was  executed,  .     It  is  immaterial 

what  may  have  been  the  condition  of  his  mind  at  any  other  time 
before  or  afterward.  The  question  here  for  your  determination  is 
whether  at  the  very  time  the  will  was  executed  the  testator  was  of 
sound  mind.  Nor  does  the  question  relate  to  wills  g-enerally.  It 
only  applies  to  this  particular  will.  The  inquiry  is,  Was  testator 
mentally  competent  to  make  the  will  in  controversy?  The  law  of 
this  state  provides  that  every  person  of  full  age  and  sound  mind  may 
make  a  will.  Testator  was  of  full  age.  Was  he  also  of  sound  mind? 
That  is,  did  he  have  sufficient  mental  capacity  to  make  this  will  ?  ^^ 

§  5264,     Elements  of  sound  and  disposing  mind  and  memory 
§  5264(1).     Alabama 

You  are  instructed  that  the  testator  must  have  sufficient  capac- 
ity to  comprehend  the  condition  of  his  property,  his  relation  to 
the  objects  of  his  bounty,  and  the  scope  of  the  provisions  of  his 
will,  and  be  sufficiently  active  of  memory  to  collect  in  his  mind  with- 
out prompting  the  particulars  of  the  business  to  be  transacted,  and 
to  hold  them  a  sufficient  length  of  time  to  perceive  their  obvious 
relations  to  each  other,  and  to  be  able  to  form  some  rational  judg- 
ment with  relation  to  them.^® 

§  5264(2).    Delaware 

The  court  instructs  the  jury  that  the  question  is  not  so  much  as 
to  the  degree  of  mind  or  memory  possessed  by  the  testator,  as  this : 
Had  he  sufficient  mind  and  memory?  Had  he  a  disposing  mind  and 
memory  ?  Was  he  capable  of  recollecting  what  property  he  was  dis- 
posing of,  and  to  whom  he  was  disposing  of  it?  In  a  word,  were 
his  mind  and  memory  sufficiently  sound  to  enable  him  to  know,  and 
understand,  the  business  in  which  he  was  engaged,  at  the  time  when 
he  executed  his  will  ?  *" 

The  court  instructs  the  jury  that,  if  the  jury  are  of  the  opinion 
from  the  evidence  that  the  testator  was  capable,  at  the  time  he 

38  Bean  v.  Bean,  108  N.  W.  .369,  144  4o  in  re  Miller's  Will,  85  A.  SOS,  P. 

Mich.  599.  Boyce,  477. 

3  9  Gaither   v.   Phillips,  75   So.  295, 
199  Ala.  689. 
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executed  his  will,  of  exercising  thought  and  judgment  and  reflec- 
tion— if  he  knew  how  he  was  disposing  of  his  property — what  he 
was  about,  and  had  memory  and  judgment,  his  will  cannot  be  in- 
validated.*^ 

§  5264(3).     Illinois 

The  jury  are  instructed  that,  if  the  testator  had  sufficient  mind 
and  memory  to  know  and  understand  what  disposition  he  was  mak- 
ing of  his  property  when  he  executed  the  will,  then  he  was  of 
sound  mind  and  memory  within  the  meaning  of  the  law.*~ 

The  court  instructs  the  jury  that,  if  they  find,  from  all  the  evi- 
dence in  this  case,  that  at  the  time  the  will  in  question  was  made 
the  testator  had  sufficient  mental  capacity  to  understand  what  he 
was  about  when  he  made  it,  and  to  remember  and  appreciate  the 
property  he  had  for  disposal  and  his  relations  toward  the  objects 
of  his  bounty,  so  as  to  judge  for  himself  what  he  wished  to  do  in 
the  disposal  of  his  property,  this  is  sufficient  mental  capacity  to 
enable  him  to  make  a  valid  will,  whether,  at  the  time,  his  general 
health  was  good  or  not.*^ 

I  5264(4).    Indiana 

You  are  instructed  that  the  law  does  not  undertake  to  measure 
a  person's  intellect  and  to  define  the  exact  quality  of  mind  and  mem- 
ory which  he  shall  possess  to  authorize  him  to  make  a  will,  yet  it 
does  require  him  to  possess  mind  sufficient  to  know  the  extent  and 
value  of  his  property,  the  number  and  names  of  the  persons  who 
are  the  natural  objects  of  his  bounty,  their  deserts  with  reference 
to  their  conduct  and  treatment  toward  him,  their  capacity  and 
necessity,  and  that  he  shall  have  sufficient  active  memory  to  retain 
all  these  facts  in  his  mind  long  enough  to  have  his  will  prepared 
and  executed.  If  he  is  in  possession  of  mental  faculties  to  this 
extent,  he  is  of  sound  mind,  within  the  meaning  of  the  law ;  but  if 
he  is  not  in  possession  of  mental  faculties  to  this  extent,  he  is  of 
imsound  mind,  within  the  meaning  of  the  law.^'* 

The  court  instructs  the  jury  that  the  law  does  not  undertake 
to  measure  a  person's  intellect  and  to  define  the  exact  quality  of 
mind  and  memory  which  he  shall  possess  to  authorize  him  to  make 
a  will,  yet  it  does  require  him  to  possess  mind  sufficient  to  know 
the  extent  and  value  of  his  property,  the  number  and  names  of 
th6  persons  who  are  the  natural  objects  of  his  bounty,  their  de- 
serts with  reference  to  their  conduct  and  treatment  toward  him, 

♦  1  In  re  Miller's  Will,  85  A.  80.'},  .''>  .  this  Instniction  was  that  it  assumed 
Boyc<!,  477.  llie  niakiiij,'  oL'  tlie  iiistruinrnt  in  <iues- 

♦  •■i  Martin  v.  P.catly,  08  N.  E.  990,  tlon  by  (leccased,  l)iit  this  was  not 
254  111.  015.  (lisimtod. 

*a  ShultH   V.    Shiilts,   SL'   N.    E.   312,  ■»'(-,.), wfonisville      'J'rnst      Co.      V. 

229  111.  lliO.    Tlje  specillc  objection  to      Kauisey,  98  N.  E.  177,  178  Ind.  258. 
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their  capacity  and  necessity,  and  that  he  shall  have  sufficient  active 
memory  to  retain  all  these  facts  in  his  mind  long  enough  to  have 
his  will  prepared  and  executed.  If  he  is  not  in  the  possession  of 
mental  faculties  to  this  extent,  he  is  of  unsound  mind  or  insane 
within  the  meaning  of  the  law.*^ 

§  5264(5).     Iowa 

The  court  instructs  the  jury  that,  if  the  testator,  at  the  time  of 
the  execution  of  the  instrument  in  question,  had  sufficient  mental 
capacity  to  understand  the  nature  of  the  act  in  which  he  was  en- 
gaged, and  to  recollect  and  know  the  extent  of  his  property  and 
the  natural  objects  of  his  bounty,  and  to  know  and  comprehend 
the  manner  in  which  he  wished  to  distribute  his  property  among 
them,  he  had  sufficient  mental  capacity  to  make  a  valid  will — he 
had  testamentary  capacity.*^ 

§  5264(6).    Kentucky 

The  jury  are  instructed  that  the  testator, ,  was  of  unsound 

mind  if,  at  the  time  of  making  of  the  will  in  question,  he  was  labor- 
ing under  such  defect  of  reason  that  he  did  not  know  the  object 
of  his  bounty,  the  character  and  value  of  his  estate,  and  was  not 
able  to  make  a  rational  survey  of,  and  dispose  of,  the  same  accord- 
ing to  a  fixed  purpose  of  his  own.^' 

The  jury  are  instructed  that,  unless  you  believe  from  the  evi- 
dence that  the  said  at  the  time  he  executed  the  paper  of- 
fered in  evidence  and  read  to  the  jury,  had  mind  and  memory 
enough  to  know  his  estate,  the  nature,  value,  and  extent  thereof, 
and  to  know  his  relatives,  the  natural  objects  of  his  bounty  and  his 
obligations  to  them,  and  to  dispose  of  his  estate  according  to  a 
fixed  purpose  of  his  own,  you  ought  to  find  said  paper  not  to  be 
the  last  will  and  testament  of  the  said .*^ 

The  jury  are  instructed  that  the  capacity  required  to  render  a 
man  mentally  competent  to  make  a  will  exists  when  the  testator 
has  will,  mind,  and  memory  to  sufficiently  understand  that  he  is 
selecting  the  person  or  persons  whom  he  wishes  to  have  his  prop- 
erty and  to  know  his  property  and  the  natural  objects  of  his  bounty 
and  his  duties  to  them,  and  to  the  persons  upon  whom  his  prop- 
erty is  bestowed  by  the  testamentary  paper  which  he  signs,  and 
to  make  such  disposition  in  accordance  with  a  then  settled  purpose 
of  his  own.*^ 

4  5  McReynolds  v.   Smith,  86  N.  E.  Smott,  67  S.  W.  62,  23  Ky.  Law.  Kep. 

1009,  172  lud.  336.  22S9. 

4  6  Womack  v.  Horsley,  152  N.  W.  *^  Woodford  v.  Buckner,  63  S.  W. 

€5,  178  Iowa,  1079.  617,   111  Ky.   241,  23  Ky.  Law  Rep. 

47  Wilson  V.  Hay's  Ex'r,  58  S.  W.  627. 

773,  109  Ky.  371,  22  Ky.   Law  Rep.  49  Bramel  v,  Brarael,  39  S.  W.  520, 

S97 ;    King  v.  King,  19  Ky.  Law  Rep.  101  Ky.  64,  18  Ky.  Law  Rep.  1074. 
6QS,  42  S.  W.  347.     See  Dunaway  v. 
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§  5264(7).     Maryland 

The  court  instructs  the  jury  that,  if  they  find  from  the  evidence 
that  was,  at  the  time  of  executing  the  will  offered  in  evi- 
dence, of  sound  and  disposing  mind,  and  capable  of  making  a  valid 
deed  or  contract,  then  she  had  sufficient  mental  capacity,  under  the 

law  of —,  to  enable  her  to  make  a  valid  will,  and  what  is  meant 

by  the 'words  "sound  and  disposing  mind,  capable  of  making  a  valid 
deed  or  contract,"  in  respect  to  making  a  will,  is  that  she  under- 
stood the  nature  of  the  business  she  was  engaged  in,  recollected 
the  property  she  meant  to  dispose  of,  and  the  person  to  whom  she 
meant  to  give  it,  and  understood  the  manner  in  which  she  disposed 
of  it,  and  the  relative  claims  of  the  different  persons  who  were  or 
might  be  the  object  of  her  bounty.^" 

§  5264(8).    Michigan 

You  are  instructed  that  it  is  essential  to  the  exercise  of  the  power 
to  make  a  will  that  the  testatrix  shall  understand  the  nature  of  the 
act  she  is  doing,  and  that  she  shall  be  able  to  comprehend  and  ap- 
preciate her  relationship  to  others  who  might  or  ought  to  be  the 
objects  of  her  bounty,  and  that  nothing  shall  so  far  influence  her 
will  in  disposing  of  her  property  as  to  bring  about  a  disposition  of 
it,  which,  if  her  mind  had  been  sound,  would  not  have  been  made. 
It  is  essential  to  the  exercise  of  the  power  to  make  a  will  that  the 
testatrix  be  able  to  comprehend  and  appreciate  her  relations  to 
others  who  may  or  ought  to  be  the  objects  of  her  bounty,  and  that 
no  disorder  of  the  mind  shall  so  far  poison  her  affections  and  pre- 
vent her  sense  of  right,  or  prevent  the  exercise  of  her  natural  facul- 
ties, as  to  render  her  incapable  of  such  comprehension  and  appreci- 
ation, and  to  bring  about  a  disposition  of  her  property,  which,  if 
her  mind  had  been  sound,  would  not  have  been  made.^^ 

The  jury  are  instructed  that,  if  did  not  have  sufficient 

mental  capacity  to  make  this  will,  if  his  mind  was  not  "sound," 
within  the  meaning  of  the  statute,  when  the  will  was  made,  then 
the  will  is  invalid  and  cannot  stand,  whatever  may  be  its  provisions. 
It  is  therefore  very  important  that  you  should  clearly  understand 
what  is  meant  by  the  term  "sound  mind"  as  found  in  the  statute 
of  this  state  relating  to  wills.  And,  upon  that  subject,  I  now  in- 
struct you  that  if  at  the  time  he  executed  this  will had  suffi- 
cient mental  capacity  to  understand  the  business  in  which  he  was 
engaged,  to  know  and  understand  the  extent  and  value  of  his  prop- 
erty, and  how  he  wanted  to  dispose  of  it,  to  know  the  number  of 
his  children  and  who  tliey  were,  to  keep  these  facts  in  his  mind 
long  enough  to  dictate  his  will  without  i)ronipting  from  others,  he 

.',0  Drcvcr  v.  Woleli,  JIU  A.  170,  l.'JU  •'•!  PorliT  v.  J,u  Hue,  15S  IS.  W.  851, 

M(l.  L'i;>.  VSl  .Mich.   177. 
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had  sufficient  capacity  to  make  the  will.  ■ had  •  sufficient  ca- 
pacity to  makei  the  will,  if  when  it  was  made  he  understood  the 
business  in  which  he  was  engaged,  and  the  extent  and  value  of  his 
property,  and  knew  who  were  his  children  who  would  be  heirs  at 
law  if  he  made  no  will.  Soundness  of  mind  implies  such  a  mental 
condition  as  enables  the  testator  to  understand  and  comprehend  his 
act  and  all  the  conditions  which  would  enter  into  its  rational  per- 
formance. It  is  not  enough  that  he  understands  some  of  them,  or 
a  part  of  them,  or  that  he  could  form  some  rational  idea  upon  some 
branch  of  the  subject,  but  he  must  have  mind  enough  to  compre- 
hend and  understand  the  scheme,  the  general  plan  of  the  entire 
transaction.  He  need  not  be  able  at  the  moment  to  carry  in  his 
mind  the  details  of  his  estate,  but  he  must  have  a  general  compre- 
hension of  it,  and  of  what  he  is  doing,  and  the  effect  of  the  will 
he  is  making,  and  must  at  the  same  time  be  able  to  understand  who 
his  relatives  are,  and  who  are  the  natural  objects  of  his  bounty. 
He  must  be  conscious  also  of  the  fact,  in  such  a  case  as  this,  that 
he  is  making  an  unequal  distribution  of  his  estate  among  his  chil- 
dren— is  entirely  disinheriting of  them.^"' 

The  jury  are  instructed  that  average  mental  capacity  at  the  time 
of  the, execution  of  the  will  is  not  necessary  to  its  validity.  A  less 
degree  of  mind  or  capacity  is  requisite  to  execute  a  will  than  to 
make  a  contract  covering  the  same  subject-matter.  Though  the 
testator  must  understand  substantially  the  extent  of  his  property, 
his  relations  to  others  who  may  be,  or  naturally  would  be,  the  ob- 
jects of  his  bounty,  and  the  scope  and  bearing  of  the  provisions 
of  his  will,  and  must  have  sufficient  activity  of  memory  to  collect  in 
his  mind  without  prompting  the  elements  of  the  business  to  be 
transacted,  and  to  hold  them  in  his  mind  a  sufficient  length  of  time 
to  perceive  as  well  their  obvious  relations  to  each  other,  and  be 
able  to  form  some  rational  judgment  in  regard  to  them,  yet  he 
need  not  have  the  same  perfect  and  complete  understanding  and 
appreciation  of  any  of  these  matters  in  all  their  bearings  as  a  per- 
son in  sound  and  vigorous  health  of  body  and  mind  would  have. 
Nor  is  it  required  that  he  know  the  precise  legal  effect  of  every 
provision  contained  in  his  will.     The  will  in  question  is  not  valid 

unless not  only  intended  of  his  own  free  will  to  make  such 

a  disposition  of  his  property  as  the  .law  contemplates,  but  was 
capable  of  knowing  what  he  was  doing,  of  understanding  to  whom 
he  was  giving  his  property,  and  in  what  proportion,  and  who  he 
was  depriving  of  it  as  heirs.  To  make  him  competent  he  must  have 
had  sufficient  active  memory  to  recollect  in  his  mind,  without 
prompting,  the  elements  of  the  business  to  be  transacted,  and  to 

6  2  Bean  v.  Bean,  108  N.  W.  369,  144  Mich.  599. 
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hold  them  in  his  mind  a  sufficient  length  of  time  to  perceive  their 
obvious  relations  to  each  other,  and  to  form  a  rational  judgment  in 
regard  to  them.  It  is  not  sufficient  in  law  that  he  had  some  mem- 
ory when  he  made  the  will,  or  sufficient  memory  to  answer  familiar 
and  usual  questions.^^ 

The  jury  are  instructed  that,  if  you  find  from  the  evidence  that 

made  in  her  own  handwriting,  a  draft  of  her  will,  and  at 

the  time  she  made  it  she  knew  what  she  was  doing,  recalled  to  her 
mind  at  the  time  her  property,  her  friends  and  relatives,  and  gave 

it  to  and  told  him  that  was  how  she  wanted  to  dispose  of 

her  property,  and  directed  him  to  add  to  it  a  clause  disposing  of 

the  balance  of  her  property  to  the  ,  then  you  will  sustain 

the  will.^* 

You  are  instructed  that,  if  the  jury  find  that  — ; had  suffi- 
cient mental  capacity  at  the  time  of  making  his  will,  or  at  the  time 
of  making  either  or  both  of  the  codicils,  to  understand  the  business 
in  which  he  was  engaged,  to  know  and  understand  the  extent  and 
value  of  his  property,  and  how  he  wanted  to  dispose  of  it,  and  to 
keep  those  facts  in  his  mind  long  enough  to  dictate  his  will  with- 
out prompting  from  others,  he  had  sufficient  capacity  to  make  a 
will.  If  he  had  sufficient  mind  to  clearly  discern  the  nature  and  ex- 
tent of  his  property,  and  the  objects  of  his  bounty,  and  the  scope 
and  provisions  of  the  will,  he  was  mentally  competent  to  make  it.^^ 

The  jury  are  instructed  that  the  will  is  not  valid  unless  the  per- 
son making  it,  not  only  intends  of  his  own  free  will  to  make  such 
a  disposition,  but  has  capacity  to  know  what  he  is  doing,  of  under- 
standing to  whom  he  is  giving  his  property,  and  in  what  propor- 
tions, and  whom  he  is  depriving  of  it  as  his  heirs  or  devisees  un- 
der the  will  he  makes.  When  a  man  has  mind  enough  to  know  and 
appreciate  the  natural  object  of  his  bounty,  and  the  character  and 
effect  of  the  disposition  of  the  will,  then  he  has  a  mind  sufficiently 
sound  to  enable  him  to  make  a  valid  will.°® 

The  jury  are  instructed  that  from  these  considerations  you  will 
perceive  that  the  testator  must  have  intended  of  his  own  free  will 
to  make  such  a  disposition  of  his  property  as  is  made  by  his  will, 
and  must  have  been  capable  of  knowing  what  he  was  doing,  of 
understanding  to  whom  he  was  giving  his  propertv.  and  in  what 
proportions,  and  whom  he  was  cutting  off  from  it  as  heirs  who 
would  otherwise  have  inherited  his  estate,  and  was  also  capable 
of  understanding  the  reasons  for  giving  or  withholding  his  bounty 
as  to  any  of  llicm.    In  short,  the  testator,  at  the  time  of  making  the 

r-i  I'.oan  V.  I'.can,  108  N.  W.  309,  lit  ^^'  IViiinsular  Trust  Co.  v.  Barker, 

Midi.  n5)9.  74  N.  W.  HON,  110  Mich.  3.^3. 

!■•♦  Sjtcucfr  V.  Terry's  Estate,  SO  N.  •'•"  Fraser  v.  Jeuiiisou,  3  N.  W.  8S2, 

W.  998,  127  Mich.  420.  42  Mich.  200. 
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will,  must  have  been  capable  of  exercising-  his  judgment,  his  rea- 
soning faculties,  and  a  consecutive  continuation  of  thought.^' 

§  5264(9).     Minnesota 

The  court  instructs  the  jury  that,  if  you  believe  from  the  evi- 
dence that  the  testator,  at  the  time  he  signed  the  will,  remembered 
his  property  and  of  what  it  consisted,  and  understood  his  relation  to 
his  wife,  contestant,  and  the  other  beneficiaries  named  in  the  will, 
as  well  as  the  effect  of  the  will  in  disposing  of  his  property,  and 
was  able  to  hold  those  things  in  his  mind  a  sufficient  length  of  time 
to  form  a  rational  judgment  concerning  them,  he  was  mentally 
competent  to  make  the  will.^* 

§  5264(10).    Missouri 

The  court  instructs  the  jury  that  the  words  "sound  and  disposing 
mind  and  memory,"  as  used  in  these  instructions,  mean  a  mind 
sufficient  to  enable  a  testator  to  understand  what  business  he  is 
engaged  in  while  he  is  making  a  will ;  also  to  enable  him  to  know 
who  the  natural  objects  of  his  bounty  are,  and  his  relation  to  them, 
and  what  property  he  has,  and  the  disposition  he  desires  to  make 
of  it.  And  if  the  jury  find  from  the  evidence  that  the  testator,  at 
the  time  of  executing  the  instrument  offered  in  evidence  as  his  last 
will  and  codicil  thereto,  had  sufficient  mind  and  memory  to  under- 
stand that  he  was  engaged  in  making  a  will  and  knew  what  prop- 
erty he  had,  knew  who  his  relatives  were,  and  comprehended  the 
claims  that  they  had  on  his  bounty  and  understood  what  disposi- 
tion he  wanted  to  make  of  his  property,  then  he  possessed  a  sound 
and  disposing  mind  and  memory,  and  sufficient  capacity  to  make 
a  valid  will.^^ 

The  court  instructs- the  jury  that  it  devolves  on  the  defendants  to 
show,  by  the  greater  weight  of  credible  evidence,  that  at  the  time  of 

the  signing  of  the  proposed  will,  dated  ,  the  testator  was  of 

sound  and  disposing  mind  and  memory,  that  is,  that  he  had  mind 
and  memory  capable  of  comprehending  the  nature  of  the  transaction 
in  which  he  was  engaged,  and  the  disposition  he  was  making  of 
his  property,  and  generally  the  nature  and  extent  of  his  property, 
so  as  to  enable  him  to  fully  contemplate  and  know  those  who  were 
the  natural  objects  of  his  bounty,  that  he  had  sufficient  mind  and 

5  7  McGinnis  v.  Kempsey,  27  Mich.  b9  Kleinlein   v.   Kranss,   209   S.  W. 

363.  933.    Under  the  evidence  in  this  case 

5s  In  re  Buck's  Will,  148  N.  W.  117,  it  was  proper  to  omit  a  reference  to 

126  Minn.  275.     In  this  case  it  was  the  understanding  of  the  testator  as 

objected  for  the  first  time  in  the  ap-  to   what   disposition   of  his  property 

pellate  court  that  this  instruction  did  '  was  made  by  the  will.    See,  also,  Gor- 

not  lay  down  the  proper  test  in  cases  don  v.  Burris,  54  S.  W.  546,  153  Mo. 

where    insanity    is    shown,    but    the  223. 
court  did  not  pass  upon  this  point. 
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memory  to  do  these  things  without  the  aid  of  any  other  person, 
and  that  he  possessed  active  memory  sufficient  to  retain  all  these 
facts  in  his  mind  long  enough  to  have  his  will  made ;  and,  unless 
the  defendants  have  shown  by  preponderance  of  the  credible  evi- 
dence that  he  did  possess  all  of  these  requisites,  you  should  find 

that  the  paper  writing  dated ,  introduced  in  evidence,  is  not 

the  last  will  and  testament  of  the  deceased."*^ 

The  court  instructs  the  jury  that,  in  determining  the  issue  of  suf- 
ficient soundness  of  mind  or  testamentary  capacity  possessed  by 
the  testator  to  make  a  will,  the  rule  is  that,  if  a  person  has  not 
mind  and  memory  enough  to  understand  the  ordinary  affairs  of  life, 
the  value,  extent,  and  nature  of  his  property,  the  number  and  names 
of  the  persons  who  are  the  natural  objects  of  his  bounty,  their 
deserts  with  reference  to  their  conduct  and  treatment  of  him, 
their  capacity  and  necessity,  and  has  not  active  memory  enough 
to  retain  all  these  facts  in  his  mind  long  enough  to  have  his  will 
prepared,  he  has  no  power  to  dispose  of  his  property  by  will.''^ 

The  court  instructs  the  jury  that  "soundness  of  mind,"  as  used 
in  these  instructions,  means  no  more  than  the  ability  to  know  and 
comprehend  what  one  is  doing  and  the  general  character  of  one's 
property  and  the  persons  who  reasonably  come  within  the  range  of 
his  bounty;  and  therefore,  if  the  jury  believe  from  the  evidence  that 

signed  the  paper  read  in  evidence  as  his  last  will,  and  that  at 

the  time  of  doing  so  he  had  sufficient  mind  and  memory  to  know 
that  he  was  disposing  of  his  property  by  will,  to  whom  he  was  giv- 
ing it,  and  who  came  reasonably  within  the  range  of  his  bounty,  and 
the  general  value,  nature,  and  character  of  his  property,  without 
the  aid  of  any  other  person,  then  he  was  of  sound  mind ;  but  by 
this  is  not  meant  that  the  testator  must,  at  the  time  of  execution  of 
the  will,  be  able  without  aid  or  assistance  to  recall  each  item  of  his 
property,  or  the  governmental  description  of  each  tract  and  par- 
cel of  land  which  he  may  own,  or  the  individual  names  of  all  of  his 
debtors;  but  in  that  respect  it  is  only  required  that  he  have  a 
general,  independent,  individual  knowledge  of  these  matters.  And 
in  this  connection  you  are  further  instructed  that  old  age,  physical 
weakness,  or  imperfect  memory  caused  by  sickness  or  old  age,  or 
forgetfulness  of  the  names  or  persons  he  has  known,  or  the  requir- 
ing of  a  repetition  of  information,  will  not  be  sufficient  to  establish 
incompetency  or  to  invalidate  the  will,  if  he  has  sufficient  intelli- 
gence remaining"  to  fulfill  the  al)uve  dclinition."- 

The  court  instructs  the  jury  that,  while  it  is  the  law  that  one  of 

0"  Ix'fovor    V.    S(r|iliciis()ii,    ]'.).'!    S.  •'-'  Aii(lr«nv  v.  Liiicbaugli,  1G9  S.  W. 

W.  SJO.  1313,  liOO  Mo.  023. 

'ii  Mjijor   V.    Ki(l(J,    J7U    «.    \V.   bl'J, 
201  Mo.  007. 
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sound  mind  may  dispose  of  his  property  by  will,  yet  it  is  also  the 
law  that,  before  a  will  can  be  valid,  it  must  be  proved  that  at  the 
time  it  was  executed  the  person  making  the  will  was  of  sound  mind. 
Sound  mind  as  here  used  means  such  a  mind  as  enables  a  person 
executing  a  will  to  be  capable  of  knowing  his  property,  and  under- 
standing the  reasonable  claims  of  the  persons  who  may  have  rea- 
sonable and  natural  claims  on  his  bounty.     Therefore  in  this  case, 

unless  the  evidence  reasonably  satisfies  the  jury  that ,  at  the 

time  he  executed  the  paper  writing  in  controversy,  possessed  a 
sound  mind,  then  such  paper  writing  is  not  the  will  of  the  said 

,  and  your  verdict  must  be  for  the  plaintiffs.^^ 

The  court  instructs  the  jury  that,  in  determining  the  issue  of  the 
sufficient  soundness  of  mind  and  testamentary  capacity  possessed 

by  said to  make  a  will,  before  you  can  find  in  favor  of  said 

proposed  will,  you  must  believe  from  a  preponderance  of  the  evi- 
dence that,  at  the  time  of  the  signing  and  execution  thereof,  the 

said had  sufficient  understanding  to  comprehend  the  nature 

of  the  transaction  that  he  Avas  then  engaged  in,  the  nature  and  ex- 
tent of  his  property,  and  to  whom  he  desired  to  and  was  giving 
it,  without  the  aid  of  any  other  person,  and,  unless  the  defendant 
has  shown  by  such  preponderance  of  evidence  that  he  did  possess 
all  these  requisites,  you  should  find  that  the  paper  writing  intro- 
duced in  evidence  is  not  the  will  and  testament  of  the  deceas- 
ed,   .«* 

§  5264(11).     North   Carolina 

The  court  instructs  the  jury  that  the  requirements  and  test  of 
capacity  to  make  a  will  is  that  a  man  shall  have  mind  and  intelli- 
gence sufficient  to  know  and  understand  what  property  he  has,  who 
are  the  natural  objects  of  his  bounty,  and  his  relationship  to  them, 
and  the  manner  in  which  he  is  disposing  of  his  property.  It  does 
not  require  a  high  degree  of  intelligence  in  order  to  have  capacity 
to  make  a  will,  but  he  must  have  intelligence  sufficient  as  I  have 
just  stated.  The  caveators  have  alleged  in  their  caveat  that  the 
will  was  procured  by  undue  influence,  and  that  there  was  want 
of  mental  capacity  upon  the  part  of  the  testator,  that  he  was  suf- 
fering from  insanity  or  dementia,  and  it  becomes  necessary  for  us  to 
understand  in  the  beginning  what  we  mean  by  this  term.^ 

The  court  instructs  the  jury  that  if,  upon  this  testimony,  you  find 

that  this  alleged  will  of  — was  in  writing  and  signed  by  him, 

and  that  he  called  upon  two  witnesses  to  attest  it,  and  that  they 

63  Naylor  v.  McRuer,  154  S.  W.  772,  es  in    re    Broach's    Will,    90   S.    E. 

248  Mo.  423.  G81,  172  N.  C.  520. 

6  4  :\lowry  V.  Norman,  122  S.  W.  724, 
223  Mo.  463. 
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signed  it  as  witnesses  in  his  presence,  being  requested  to  sign  it  as 
his  will,  and  you  find  that  all  that  time  when  he  signed  this  alleged 
will,  he  had  mental  capacity  to  know  and  understand  what  he  was 
doing,  the  property  he  owned,  and  wished  to  dispose  of,  knew  and 
understood  the  relations  he  bore  to  his  property  and  the  persons 
to  whom  he  was  giving  it,  understood  the  nature  of  the  act  in 
which  he  was  engaged  and  its  extent  and  effect,  if  he  possessed  the 
mental  capacity  so  defined,  and  you  find  the  facts  so  to  be  and  from 
a  review  of  all  the  evidence  that  he  had  a  mental  capacity  suffi- 
cient to  make  a  will,  then  you  will  answer  the  issue,  "Yes."  ®^ 

§  5264(12).    Virginia 

The  court  instructs  the  jury  that  one  of  the  issues  involved  in  this 
contest  is  whether  the  decedent, ,  possessed  sufficient  men- 
tal capacity. to  make  a  will  on  the day  of ,  at  the  time 

the  paper  writing  offered  in  evidence  in  this  case  was  executed, 
and  the  jury  are  now  told  that  the  test  of  testamentary  capacity  is 
that  the  testator  must  have  had  sufficient  mind  and  intelligence  at 
the  time  the  paper  writing  was  executed  to  understand,  first,  the  na- 
ture of  the  business  in  which  he  was  engaged ;  second,  to  recollect 
the  property  he  was  attempting  to  dispose  of,  to  know  and  under- 
stand his  relation  to  his  blood  kin  or  to  others  who  might  have 
claims  upon  him,  and  to  determine  the  objects  of  his  bounty,  and  the 
manner  in  which  he  wished  to  dispose  of  his  estate  with  sense  and 
judgment.  And  if  the  jury  believe  that  the  decedent  did  not,  at  the 
time  the  alleged  will  was  executed,  possess  mental  capacity  to 
know  and  understand  these  things,  then  they  must  find  against  the 
will.''' 

.  The  court  instructs  the  jury  that  it  must  appear,  by  clear  and 
convincing  evidence,  that  the  testator,  at  the  time  of  the  execution  of 
the  paper,  retained  sufficient  active  mind  and  memory  to  enable  him 
to  collect  and  arrange  in  his  mind  the  particulars  or  elements  of  the 
business  to  be  transacted,  and  to  hold  them  in  his  mind  a  sufficient 
length  of  time  to  perceive,  at  least  their  obvious  relations  to  each 
other,  and  to  be  able  to  form  some  rational  judgment  in  relation  to 
them,  and  if  the  jury  believe  from  the  evidence  in  this  case  that  the 

said ,  at  the  time  of  the  execution  of  the  paper  in  question, 

was  unable  to  do  this,  then  he  was  incompetent  to  make  a  valid  will, 
and  the  jury  should  find  against  said  will.'** 

The  court  instructs  tlic  jury  that  for  the  testator  to  be  mentally 
capable  of  making  a  valid  will,  or  to  be  of  testamentary  capacity, 

00  In    ro    r.roJK'ir.s   Will,    00    S.    E.  «■*  lyostor    v.    Siiiipkins,    83    S.    B. 

681,  172  N.  C.  r>li().  lOGL',  117  Va.  55. 

07  Lcsfcr  V.  .SiiiiiiUins,  83  ij.  E.  10G2, 
117  Va.  55. 
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it  is  sufficient  if  at  the  time  of  executing  said  will  the  testator  had 
an  understanding-  of  the  nature  of  the  business  in  which  he  was  en- 
gaged, a  recollection  of  the  property  he  meant  to  dispose  of,  of  the 
persons  who  were  the  objects  of  his  bounty,  and  the  manner  in 
which  his  property  was  to  be  distributed  among  them.  It  is  not 
necessary,  however,  that  the  testator  should  actually  recall  or  recol- 
lect all  of  his  property ;  it  is  sufficient  if  he  was  at  the  time  of  ex- 
ecuting the  will  mentally  capable  of  doing  so ;  it  is  not  necessary 
that  he  should  have  comprehended  the  provisions  of  his  will  in 
their  legal  form ;  it  is  sufficient  if  he  fully  comprehended  it  and 
understood  at  the  time  of  execution  of  said  will  the  actual  disposi- 
tion which  he  was  thereby  making  or  intended  to  make  of  his  prop- 
erty.'^" 

The  jury  are  further  instructed  if  they  shall  believe  from  the 
evidence  that  at  the  time  of  executing  said  will  the  mind  and  mem- 
ory of  the  testator  was  sufficiently  sound  to  enable  him  to  know  and 
understand  the  extent  and  amount  of  his  property  and  his  relations 
to  the  objects  of  his  bounty,  and  the  business  in  which  he  was  en- 
gaged, then  he  was  of  sound  mind  and  memory  within  the  meaning 
of  the  law  and  they  must  find  for  said  will.'^ 

§  5265.     Requirement  of  capacity  to  do  business  generally 
§  5265(0.     Iowa 

You  are  instructed  that  a  person  of  sound  mind — that  is,  one  who 
has  sufficient  mental  capacity  to  make  a  valid  will — within  the 
meaning  of  the  law  in  this  case,  is  one  who  has  full  and  intelligent 
knowledge  of  the  act  he  is  engaged  in,  a  full  knowledge  of  the 
property  he  possesses,  and  intelligent  perception  and  understanding 
of  the  disposition  he  desires  to  make  of  it,  and  of  the  persons  he 
desires  shall  be  the  recipients  of  his  bounty,  and  the  capacity  to 
recollect  and  comprehend  the  nature  of  the  claims  of  those  who  are 
excluded  from  participating  in  his  bounty;  but  it  is  not  necessary 
that  he  should  have  sufficient  capacity  to  make  contracts  and  do 
business  generally,  nor  to  engage  in  complex  and  intricate  business 
matters.  If  the  testator  had  an  intelligent  knowledge  of  the  nature 
of  the  instrument  he  was  executing,  and  sufficient  intelligence  and 
strength  of  mind  to  know  and  comprehend  the  natural  objects  of  his 
bounty,  the  nature  and  extent  of  his  estate,  and  the  distribution  he 
wished  to  make  of  his  property,  he  had  sufficient  mental  capacity  to 
make  a  will.'^ 

70  Hufe  V.  Welch,  78  S.  E.  573,  11.5  72  in  re  Law's  Estate,  138  N.  W. 
Va.  74.             ,  531,    158  Iowa.   609.      See  Meeker  v, 

71  Hufe  V.  Welch,  78  S.  E.  573,  115  Meeker,  37  N.  W.  773,  74  Iowa,  352,  7 
Va.  74.  Am.  St.  Rep.  489. 
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§  5265(2).    Kansas 

The  jury  are  instructed  that  a  person  of  sound  mind  and  memory, 
within  the  meaning  of  the  law,  is  one  who  has  full  knowledge  of 
the  act  she  is  engaged  in  and  of  the  property  she  possesses,  an  in- 
telligent understanding  of  the  disposition  she  desires  to  make  of  it 
and  of  the  persons  she  desires  shall  receive  her  property,  and  the 
capacity  to  recollect  and  apprehend  the  nature  of  the  claims  of 
those  who  are  excluded  from  participating  in  her  bounty.  It  is  not 
necessar}^  that  she  should  have  sufficient  capacity  to  make  contracts, 
to  do  business  generally,  or  to  engage  in  complex  and  intricate 
business  matters.  And  if  the  jury  believe,  from  the  testimony  in 
this  case,  that,  at  the  time  of  making  the  will  in  controversy,  the 
deceased  had  such  a  knowledge  as  above  defined,  and  possessed 
such  understanding  of  the  disposition  she  desired  to  make  of  her 
property  and  of  the  persons  she  desired  to  receive  the  same,  and 
had  capacity  to  recollect  and  apprehend  the  nature  of  the  claims 
of  those  who  were  excluded  from  participating  in  her  bounty,  then 
she  would  be  of  sound  mind  and  memory,  within  the  meaning  of  the 
law,  even  though  the  jury  may  believe  from  the  testimony  that  she 
was  physically  weak,  and  did  not  have  the  mental  capacity  suffi- 
cient to  make  contracts,  to  do  business  generally,  or  to  engage  in 
complex  and  intricate  business  matters.  But  if,  on  the  other  hand, 
you  find,  by  a  preponderance  of  the  evidence,  that,  at  the  time  of 
making  the  will  in  controversy,  the  deceased,  had  not  such  knowl- 
edge, as  above  defined  in  this  instruction,  and  did  not  possess 
such  understanding  as  to  the  disposition  she  desired  to  make  of 
her  property  and  of  the  persons  she  desired  to  receive  the  same,  and 
did  not  have  capacity  to  recollect  and  apprehend  the  nature  of  the 
claims  of  those  who  were  excluded  from  participating  in  her  bounty, 
then  she  would  not  be  of  sound  mind  and  memory,  within  the  mean- 
ing of  the  law."'"^ 

§  5266.     Ability  to  comprehend  relations  to  those  who  may,  or 

ought  to  be,  objects  of  testator's  bounty 
§  5266(1).     Kentucky 

The  jury  are  instructed  that  you  will  find  the  paper  offered  as 
the  last  will  and  testament  of to  be  his  last  will  and  testa- 
ment, unless  you  believe  from  the  evidence  that  when  he  executed 
said  paper  he  had  not  mind  and  memory  enough  to  understand  that 
he  was  selecting  the  persons  whom  he  wished  to  have  his  property 
and  to  know  his  property  and  the  natural  objects  of  his  bounty  and 
his  duty  to  tlu-ni,  in  which  event  you  will  find  said  paper  not  to  be 
his  last  will  and  testament."  , 

Talliirlson  V.  llu^^liiui,  4li  1'.  TUi,  50  ti  Jlowat   v.   Howat's  Exofutor,  41 

Kan.  152.  fc^-  VV.  771,  19  Ky.  Law  Kci).  75G. 
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§  5266(2).    Mfchigan 

You  are  instructed  that,  in  order  for  the  jur}'  to  find  that 


was  of  sound  mind,  the  jury  must  be  satisfied  that  at  the  time  of 
making  the  will  he  not  only  had  sufficient  memory  to  recall  the 
several  persons  who  might,  or  ought  to  be,  the  fitting  objects  of 
his  bounty,  but  sufficient  understanding  to  comprehend  his  rela- 
tionship to  them,  their  relationship  to  him,  and  their  claims  upon 
him."^ 

You  are  instructed  that  it  is  essential  to  the  exercise  of  the  pow- 
er to  make  a  will  that  a  testator  shall  understand  the  nature  of  the 
act  he  is  doing,  that  he  shall  be  able  to  comprehend  and  appreciate 
his  relationship  to  others  who  might  or  ought  to  be  the  objects  of 
his  bounty,  and  that  nothing  shall  so  far  influence  his  will  in  dis- 
posing of  his  property  as  to  bring  about  a  disposition  of  it  which, 
if  his  mind  had  been  sound,  would  not  have  been  made."^ 

You  are  instructed  that  it  is  essential  to  the  exercise  of  the 
power  to  make  a  will  that  the  testator  be  able  to  comprehend  and 
appreciate  his  relations  to  others  who  might  or  ought  to  be  the 
objects  of  his  bounty,  and  that  no  disorder  of  the  mind  shall  so  far 
poison  his  affections,  pervert  his  sense  of  right,  or  prevent  the  exer- 
cise of  his  natural  faculties,  as  to  render  him  incapable  of  such 
comprehension  and  appreciation,  and  bring  about  a  disposal  of 
his  property  which,  if  his  mind  had  been  sound,  would  not  have 
been  made.''' 

§  5267.     Lack  of  comprehension  of  nature  and  effect  of  provisions 

of  will 
§  5267(r).     California 

The   jury   are   instructed   that,   in   determining  the   question   of 

the  soundness  or  unsoundness  of  mind  of  at  the  time  of 

the  execution  of  the  will  in  question,  you  are  to  consider  all  of  the 
evidence  herein,  and  if  you  believe  from  the  evidence  that  at  the 
time  of  the  signing  of  the  said  instrument,  she  did  not  have  the 
mental  capacity  to  understand  its  provisions,  then  your  answer  to 
the  issue,  Was  she  of  sound  and  disposing  mind  at  that  time?  will 
be  "No."  '8 
§  5267(2).    Iowa 

The  court  instructs  the  jury  that,  if  3'ou  should  find  from  the  evi- 
dence that  the  testatrix,  at  the  time  of  the  making  of  the  proposed 
will,  had  sufficient  capacity  to  attend  to  the  ordinary  affairs  of 
life,  yet  that  with  regard  to  subjects  connected  with  the  testamen- 

•i-5  Rivard  V.  Rivard,  66  N.  W.  681,  7  7  Rivard  v.  Rivard,  66  N.  W.  681, 

109  Mich.  98,  63  Am.  St.  Rep.  566.  109  Mich.  98,  63  Am.  St.  Rep.  566. 

-0  Rivard  V.  Rivard,  66  N.  W.  681,  "  s  in  re  Clarli's  Estate,  181  P.  639, 

109  Mich.  98,  63  Am.  St.  Eep.  506.  ISO  Cal.  395. 
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tifry  disposition  and  distribution  of  her  property  and  the  natural  ob- 
jects of  her  bounty  she  was  not  of  sound  mind,  and  while  laboring 
under  such  unsoundness  of  mind  she  made  the  will  in  question, 
and  that  in  making  it  she  was  so  far  influenced  or  controlled  by  such 
unsoundness  of  mind  as  to  be  unable  rationally  to  comprehend  the 
nature  and  effect  of  the  provisions  of  the  said  will,  and  was  thereby 
led  to  make  such  proposed  will  as  she  did,  then  you  would  be  justi- 
fied in  finding  that  it  was  not  the  last  will  and  testament  of  the 

said /^ 

The  jury  are  instructed  that  a  party  competent  to  make  a  valid 
will  should  possess  a  mind  capable  of  exercising  judgment,  reason, 
and  deliberation — a  mind  capable  of  weighing  the  consequences  of 
his  will  and  its  effect  to  a  reasonable  degree  upon  his  estate  and 
family,  and  all  persons  devoid  of  such  reason  are  incompetent  to 
make  a  will.*'* 

§  5267(3).    Michigan 

The  jury  are  instructed  that  a  less  degree  of  mind  is  required  to. 
execute  a  will  than  a  contract.  Although  the  testator  must  un- 
derstand substantially  the  nature  of  the  act,  the  extent  of  his 
property,  his  relations  to  others  who  may  or  ought  to  be  the  ob- 
ject of  his  bounty,  and  the  scope  and  bearing  of  the  provisions  of 
his  will,  and  must  have  sufficiently  active  memory  to  collect  in  his 
mind,  without  prompting,  the  elements  of  the  business  to  be  trans- 
acted, and  to  hold  them  in  his  mind  a  sufficient  length  of  time  to 
perceive  at  least  their  obvious  relations  to  each  other,  and  be  able 
to  form  some  rational  judgment  in  reference  to  them,  yet  he  need  not 
have  the  same  perfect  and  complete  understanding  and  appreciation 
of  any  of  these  matters,  in  all  their  bearings,  as  a  person  in  sound 
and  vigorous  health  of  body  and  mind  would  have ;  nor  is  he  re- 
quired to  know  the  precise  legal  effect  of  every  provision  contained 
in  his  will.*^ 

§  5268.     Effect  of  drunkenness  or  intemperate  habits 

The  court  instructs  the  jury  that  drunkenness  itself  is  a  species 
of  insanity,  and  may  invalidate  a  will  made  during  a  drunken  fit, 
and  long-continued  habits  of  intemperance  may  gradually,  impair 
the  mind  and  destroy  its  faculties,  so  as  to  produce  insanity  of  an- 
other kind  ;  drunkenness  long  continued,  or  much  indulged  in,  may 
produce  on  some  minds,  and  with  some  temperaments,  permanent 
derangement  and  fixed  insanity.  Whether  in  this  case  intemperate 
habits  or  drunkenness  on  the  part  of  the  testator  have  been  proved, 

•70  In  re  VVinslow's  Will,  122  N.  W.  si  Fmsor  v.  Jcnnisoii,  3  N.  W.  882, 

071.  42  Mich.  20U. 

"0  I'.aloH  V.  Butea,  27  Iowa,  110,  1 
Am.  ll('i).  2G0. 
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and  whether  his  mind  was  thereby  affected,  and  as  to  what  extent, 
if  any,  are  questions  of  fact  to  be  determined  by  the  jury,  from  a 
consideration  of  all  the  evidence.*^  ^ 

§  5269.     Incapacity  caused  by  narcotics  and  morphine 
§  5269(1).    Alabama 

You  are  instructed  that,  if  the  jury  should  find  from  the  evi- 
dence that was  of  sound  mind,  but  addicted  to  the  use  of 

drugs  or  opiates,  that  would  not  incapacitate  her  from  making  a 
will  while  she  was  not  under  the  influence  of  them.^^ 

§  5269(2).     Missouri 

The  court  instructs  the  jury  that  if  they  find  and  believe  from 

the  evidence  that ,  at  the  time  he  signed  the  paper  writing 

offered  in  evidence  as  his  will,  was  feeble  in  body  and  of  unsound 
mind,  and  was  so  subjected  to  the  excessive  use  of  narcotics  and 
morphine  that  by  reason  thereof  and  by  reason  of  his  physical  de- 
bility his  mind  and  memory  was  so  impaired  and  weakened  to  such 
an  extent  that  at  the  time  he  signed  said  paper  writing  (if  you 
find  he  did  sign  it)  he  was  incapable  of  understanding  the  nature 
and  character  of  his  property,  or  of  understanding  the  natural  ob- 
jects of  his  bounty,  or  was  incapable  of  understanding  the  nature 
and  effect  of  the  business  in  which  he  was  engaged,  then  you 
should,  by  your  verdict,  find  that  said  paper  writing  is  not  the  will 
of  the  said .** 

§  5270.     Sickness  and  weakness  of  body  or  weakness  of  mind 
§  5270(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  testamentary  capacity 
does  not  imply  a  mind  wholly  unimpaired,  and  undue  influence,  to 
defeat  a  will,  must  overpower  the  will  of  the  testator  and  substitute 
that  of  another  for  it.^^ 

You  are  instructed  that  it  is  not  necessary  to  the  validity  of  the 

will  of  — ,  propounded  for  probate,  that  he  should,  at  the  time 

that  he  executed  it,  have  been  in  the  possession  of  his  full,  unim- 
paired mental  faculties.  It  is  sufficient  if  he  had  mind  and  memory 
enough  to  know  what  property  he  possessed,  and  remembered  the 
name  of  the  beneficiary  therein  and  his  relationship,  and  to  under- 
stand the  disposition  of  his  property  he  was  making  by  the  will.^*^ 

82  Davis  V.  Davis  (Colo.)  170  P.  ss  Councill  v.  Mayhew,  55  So,  314, 
208,  64  Colo.  62.  172  Ala.  295. 

83  Knox  V.  Kuox,  11  So.  125,  95  se  McBride  v.  Sullivan,  45  So.  902, 
Ala.  495,  36  Am.  St.  Eep.  235.  155  Ala.  166. 

84  Naylor  v.  McRuer,  154  S.  W.  772, 
248  Mo.  423. 
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§  5270(2).     Delaware 

The  court  instructs  the  jury  that  intellectual  feebleness  alone,  or 
mere  weakness  of  the  understanding,  whether  this  condition  of 
the  mind  be  natural  or  the  result  of  injury,  or  of  disease,  does  not 
disqualify  a  person  from  making  a  valid  will.  A  partial  failure  of 
mind  or  memor}^,  that  is  to  say,  even  a  failure  of  mind  or  mem- 
ory to  a  considerable  extent,  from  whatever  cause,  is  not,  in  itself, 
sufficient  ground  for  setting  aside  a  will,  if  there  still  remains  suf- 
ficient mind  and  memory  to  enable  the  testator  to  comprehend  and 
understand  what  he  is  about,  or  what  he  is  doing.  If  he  is  able 
to  understand  that  he  is  disposing  of  his  estate  bv  his  will,  and  to 
whom  he  is  disposing  of  it,  however  weak  his  intellect  may  be,  he 
is  able  and  competent  to  make  a  valid  will.  And  hence  the  courts 
never  undertake  to  measure  the  size,  the  degree,  or  the  extent,  of 
a  man's  understanding  or  capacity ;  nor  do  they  ever  inquire  into 
the  wisdom,  or  the  folly,  of  the  dispositions  which  he  may  have 
made  of  his  estate.*' 

§  5270(3).    Indiana 

You  are  instructed  that  sickness  and  weakness  of  body  do  not,  in 
themselves,  disqualify  one  from  making  and  executing  a  valid  and 
binding  will.  Neither  does  mere  weakness  of  mind,  whether  from 
sickness  or  otherwise,  disqualify  one  from  making  and  executing  a 
will.  The  test  of  whether  or  not  one  possesses  testamentary  ca- 
pacity is  whether  or  not  he  has  the  qualifications  required  by  law 
to  execute  a  will,  as  follows :  Does  he  possess  sufficient  strength 
of  mind  and  memory  to  know  the  extent  and  value  of  his  property, 
the  number  and  names  of  those  who  are  the  natural  objects  of  his 
bounty,  their  deserts  with  reference  to  their  conduct  and  treatment 
of  him,  their  capacity  and  necessity,  together  with  a  memory  strong 
and  active  enough  to  retain  such  facts  in  mind  long  enough  to 
have  a  will  prepared  and  executed?*"* 

§  5270(4).     Iowa 

The  jury  are  instructed  that,  in  order  to  the  making  and  execu- 
tion of  a  valid  will,  it  is  necessary  that  the  decedent  should  be  of 
sound  mind  at  the  time  of  the  making  of  the  will;  that  is,  that 
he  was  capable  of  comprehending  his  property  interests,  and  de- 
termining what  disposition  he  desired  to  make  of  them,  and  of 
making  such  disposition,  and  by  this  it  is  not  meant  that  he  should 
possess  the  intellectual  vigor  of  youth,  or  that  usually  enjoyed 
i)y  him  while  in  perfect  health.  It  is  enough  if,  as  above  stated, 
lie  was  capable  of  comprehending  his  pr(j])erty  interests,  of  which 

"7  l„  re   MllIer'H  Will,  8.j  A.  80.'J,  :J  ''^  Yottor  v.   Yotter,  110  N.  E.  195, 

r.oyce,  477.  1S5  Ind.  iiOG. 
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he  was  possessed,  and  of  determining-  what  disposition  he  desired 
to  make  of  such  property,  and  of  making  such  disposition.*** 

The  jury  are  instructed  that,  while  mental  weakness  of  itself 
may  not  be  sufficient  to  invalidate  a  will,  it  is  a  circumstance  of 
great  importance  in  determining  the  effect  and  influence  of  other 
circumstances,  and,  when  connected  with  other  circumstances  of 
impeaching  character,  will  have  great  weight ;  and  where  the  pro- 
visions of  a  will  are  unreasonable  and  extraordinary,  the  fact  of 
mental  weakness  will  be  considered,  particularly  if  undue  influence 
is  actually  proved,  or  the  relation  of  the  parties,  and  other  circum- 
stances, are  such  as  reasonably  to  warrant  the  presumption  of  un- 
due influence.'-"* 

§  5270(5).    Michigan 

You  are  instructed  that  if,  in  the  present  case,  you  should  find 

from  the  evidence  that ,  on  the  day  he  made  the  alleged  will, 

was  delirious,  or  that  his  mental  faculties  were  otherwise  obscured 
by  the  disease  from  which  he  was  suffering,  still  this  would  not 
necessarily  prevent  his  having  sufficient  capacity  in  law  to  make  a 
will.  Delirium  or  obscuration  of  the  mental  faculties  by  disease 
must  be  so  complete  and  so  becloud  the  mind  that  the  testator  does 
not  understand  the  nature  of  the  business  in  which  he  is  engaged, 
or  does  not  understand,  at  the  time  of  making  the  instrument, 
substantially  the  act,  the  extent  of  his  property,  his  relations  to 
others  who  might  or  ought  to  be  the  objects  of  his  bounty,  and 
the  scope  and  bearing  of  the  provisions  of  the  will,  and  does  not 
possess  the  other  qualifications  I  have  already  referred  to.^^ 

§  5271.     Effect  of  old  age  and  impaired  intellect 
§  5271(1).     Illinois 

The  court  instructs  the  jury  that,  in  order  to  make  a  valid  will, 
it  is  only  necessary  that  a  man  shall  have  mental  capacity  suffi- 
cient for  the  transaction  of  the  ordinary  affairs  of  life,  and  pos- 
sessing this,  though  he  may  be  feeble  in  mind  and  body  from  sick- 
ness or  old  age,  he  has  the  legal  right  to  dispose  of  his  property 
just  as  he  pleases,  without  consulting  either  his  family  or  his  ac- 
quaintances.    And.  if  the  jury  believe  from  the  evidence  that,  when 

he  executed  the  paper  in  dispute,  knew  what  he  was  doing, 

and  executed  it  as  his  will,  understanding  its  nature  and  effect,  and 
that  at  the  time  he  had  sufficient  mind  and  memory  to  transact 
his  ordinary  business,  such  as  buying  or  selling  or  renting  property, 
or  collecting  or  paying  out  money  or  settling  accounts,  then  the 

8  9  Webber   v.    Sullivan,    12    N.    W.  9i  McGianis  v.  Kempsey,  27  Mich. 

319,  58  Iowa,  260.  363. 

90  Bates  v.  Bates,  27  Iowa,  110,  1 
Ara.  Rep.  260. 
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jury  should  find  the  paper  in  dispute  to  be  the  last  will  and  tes- 
tament of  said .^~ 

§  5271(2).    Iowa 

The  court  instructs  the  jury  that,  within  the  meaning  of  the  law 
in  this  case,  a  person  who  has  a  sound  mind — that  is,  has  sufficient 
mental  capacity  to  make  a  valid  will — is  one  who  has  an  intelligent 
knowledge  of  the  nature  of  the  instrument  he  is  executing,  and 
has  mind  enough  to  know  and  comprehend  in  a  general  way  the 
natural  objects  of  his  bounty,  the  nature  and  extent  of  his  estate, 
and  the  distribution  he  wishes  to  make  of  his  property.  So  long 
as  he  has  such  mental  power,  old  age,  disease,  and  weakness  of 
memory  are  not  sufficient  to  warrant  a  jury  in  finding  him  mentally 
incompetent  to  make  a  will.  It  is  not  necessary  that  testator  should 
have  sufficient  mental  capacity  to  make  valid  contracts  or  do  busi- 
ness generally,  or  to  engage  in  complex  and  intricate  business  mat- 
ters.»3 

You  are  instructed  that  testamentary  incapacity  does  not  neces- 
sarily require  that  a  person  shall  actually  be  insane  or  of  an  un- 
sound mind.  Weakness  of  intellect,  whether  it  arises  from  extreme 
old  age,  from  disease,  or  great  bodily  infirmities  or  suffering,  or 
from  all  these  combined,  may  render  the  testator  incapable  of  making 
a  valid  will,  providing  such  weakness  really  disqualifies  her  from 
knowing  or  appreciating  the  nature,  efifects,  or  consequences  of  the 
act  she  is  engaged  in.  Eccentricity,  peculiarities,  oddities,  or  the 
like,  or  weakness  of  mind  ordinarily  attendant  upon  old  age,  do  not 
of  themselves  necessarily  establish  a  lack  of  testamentary  capac- 
ity.»* 

§  5271(3).     Virginia 

The  jury  are  further  instructed  that  testamentary  incapacity  does 
not  necessarily  require  that  a  person  shall  actually  be  insane. 
Weakness  of  intellect,  regardless  of  how  it  may  arise,  may  render 
the  testator  incapable  of  making  a  valid  will,  provided  such  weak- 
ness-really  disqualifies  him  from  knowing  or  appreciating  the  na- 
ture, efifect,  and  consequences  of  the  act  he  is  engaged  in.'*"* 

The  jury  are  instructed  that  neither  sickness^  old  age,  nor  im- 
paired intellect  nor  all  of  them  combined  are  sufficient,  standing 
alone,  to  render  invalid  a  will  and  even  if  the  jury  believe  from  the 
evidence  that  any  one  or  jnore  or  all  of  these  conditions  existed 
in  the  case  of  the  testator  when  he  executed  the  will  in  question, 
and  even  though  the  jury  shall  believe  from  the  evidence  that  the 

0^  Aiiifrlcjiri    I'.ililo  Soc.  v.   I'rlco,  5  o*  Manatt  v.   Scott,  7G  N.   W.  717, 

N.  K.  rj<;,  11.-,  III.  (i2:;.  lOO  lowa,  203,  OS  Am.   St.  Rep.  293. 

08  Ihmiahaii  v.  O'Tooie,  117  N.  W.  on  L(;stor    v.    Siinpkins,    83    S.    E. 

G73,  l.'jy  lowa,  22'J.  10G2,  117  Ya.  55. 
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testator  at  the  time  of  executing  the  said  will  was  of  advanced  age 
or  was  infirm  in  health,  and  even  though  they  may  believe  from 
the  evidence  that  his  intellect  was  impaired  to  some  extent,  never- 
theless if  they  shall  further  believe  and  find  from  the  evidence  that 
at  the  time  of  executing  the  said  will  the  said  testator  was  capable 
of  recollecting  the  property  he  was  about  to  dispose  of,  the  persons 
who  were  the  objects  of  his  bounty  and  the  manner  in  which  he 
wished  his  property  distributed  among  them,  and  had  an  under- 
standing of  the  nature  of  the  business  in  which  he  was  engaged, 
then  the  jury  must  find  that  he  had  legal  capacity  to  make  a  valid 
disposition  of  his  estate.**® 

The  court  instructs  the  jury  that  it  is  not  necessary  that  a  per- 
son should  possess  the  highest  qualities  of  mind  in  order  to  make 
a  will,  nor  that  he  should  have  the  same  strength  of  mind  which 
he  formerly  may  have  had ;  the  mind  may  be  in  some  degree  debili- 
tated, the  memory  may  be  enfeebled,  the  understanding  may  be 
weak,  and  the  testator  may  be  wanting  in  capacity  to  transact  many 
of  the  ordinary  afifairs  of  life,  but  it  is  sufficient  if  he  possesses 
mind  enough  to  understand  the  nature  of  the  business  in  which  he 
is  engaged  in  making  his  will,  has  a  recollection  of  the  property 
he  wishes  to  dispose  of  thereby,  knows  and  recalls  the  objects  of 
his  bounty,  and  the  manner  in  which  he  wishes  to  distribute  his 
property  among  them.®' 

§  5271(4).    West  Virginia 

In  the  case  of  Kerr  v.  Lunsford,  8  S.  E.  493,  31  W.  Va.  659,  2  L.  R. 
A.  668,  the  court  approved  an  instruction  substantially  the  same  as  that 
given  in  Hufif  v.  Welch,  78  S.  E.  573,  115  Va.  74.    See  §  5271(3). 

§  5272.     Failure  of  memory 

You  are  instructed  that  it  is  essential  to  the  making  of  a  valid 
will  that  the  testator  be  of  disposing  mind  and  memory.  Failure 
of  memory,  if  the  jury  find  it  to  have  existed,  may  be  considered 
by  the  jury,  in  connection  with  all  the  other  circumstances  of  the 
case,  in  determining  testator's  capacity ;  and  they  are  at  lib- 
erty to  give  it  such  weight  as,  under  all  the  circumstances  of  the 
case,  they,  in  the  exercise  of  their  sound  judgment  and  discretion, 
think  it  entitled  to.®* 

§  5273.     Insane  delusions  or  monomania — What  constitute 

Upon  the  subject  of  delusions  I, instruct  you  that  an  insane  de- 
lusion exists  where  a  man  persistently  believes  supposed  facts 
which  have   no   real  existence   except   in   his  perverted   imagination, 

8  6  Huff  V.  Welch,  7S  S.  E,  573,  115  9  8  Rivard  v.  Rivard,  66  N.  W.  681, 

Va.  74.  109  Mich.  98,  63  Am.  St.  Kep.  566. 

«7  Huff  V.  Welch,  78  S.  E.  573,  115 
Va.  74. 
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and  against  all  evidence  and  probability,  and  conducts  himself,  how- 
ever illogically,  upon  the  assumption  of  their  existence.  Now,  to 
give  any  matter  which  has  been  referred  to  in  the  evidence  in  this 
case  the  character  of  an  insane  delusion,  and  justify  you  in  treat- 
ing it  as  such  in  considering  of  your  verdict,  the  supposed  fact 

must  have  had  no  real  existence ;    but  must  have  sincerely 

believed  it  to  be  true  against  all  evidence  and  probability,  and  this 
delusion   must   have  operated  upon  the   will,   must  have   had  the 

eftect  to  lead  to  make  or  omit  some  provision  in  the  will 

which  he  would  not  have  otherwise  made  or  omitted.  Now,  gen- 
tlemen, it  is  obvious,  in  view  of  the  evidence,  that may  have 

been  insanely  deluded  in  many  respects  and  as  to  many  things 
which  could  not  of  themselves  constitute  a  basis  for  defeating  the 
will  in  question,  because  they  did  not  afifect  the  provisions  of  the 
will.  If  you  find  from  the  evidence  that  he  was  laboring  under  de- 
lusions of  that  character,  you  should  not  defeat  the  will  for  that 
reason,  but  should  only  consider  these  delusions  in  determining 
whether  he  was  generally  competent  and  was  of  sound  mind  when 
the  will  was  made.^^ 

You  are  instructed  that  a  person  persistently  believing  supposed 
facts  which  have  no  real  existence,  against  all  evidence  and  prob- 
ability, and  conducting  himself  upon  the  assumption  of  their  ex- 
istence, is,  so  far  as  such  facts  are  concerned,  under  an  insane  de- 
lusion.^ 

You  are  instructed  that  monomania  is  insanity  upon  a  single  sub- 
ject. It  is  an  insane  delusion  which  renders  the  person  afflicted 
incapable  of  reasoning  upon  that  particular  subject;  he  assumes  to 
believe  that  to  be  true  which  has  no  reason  or  foundation  in  fact 
on  which  to  found  his  belief." 

§  5274.     Effect  of  partial  insanity,  mo/nomania,  or  delusions 
§  5274(1).    California 

You  are  instructed  that,  if  was  of  unsound  mind  cither 

as  to  the  nature  and  extent  of  his  property  or  as  to  his  relation  to 
his  children  and  the  nature  of  their  claims  to  his  bounty,  he  can- 
not be  regarded  as  of  sound  mind  and  memory,  though  he  may 
have  been  of  sound  mind  as  to  all  other  persons  and  matters.* 

§  5274(2).     Delaware 

The  court  instructs  the  jury  that  the  mere  fact  that  a  testator 
had  delusions  at  the  time  he  made  his  will  is  not  suflicient  in  itself 
to  invalidate  the  will.     To  have  such  effect  the  jury  must  be  satis- 

0  0  Roan  v.  IJonn,  108  N.  W.  ?,(>0,  2  iTaincs  v.  Iliiydoii.  .^)l  N.  W.  911, 
144  Mich.  r,nO.                                                    flf.l  Mich.  :V.V2,  ;r>  Am.  S^.  Kcp-  5C(). 

1  TJaliiCH  V.  Ilaydon,  .'34  N.  W.  IHI,  s  in  ro  Willits'  Estate,  1U5  1*.  537. 
05  Mich.  332,  35  Am.   St.  Itcp.   500.        175  Cal.  173. 
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ficd  that  the  will  was  the  direct  offspring  or  product  of  such  de- 
lusion, was  made  under  the  influence  thereof,  or  the  delusion  mani- 
festly operated  upon  the  disposition  in  the  will.  The  rule  is,  that 
if  the  delusion  was  not  such  as  to  aifect  the  testator's  knowledge, 
memory  and  understanding  of  the  extent  and  nature  of  his  estate, 
the  proper  objects  of  his  bounty,  and  the  nature  of  the  testamen- 
tary act,  he  has  capacity  in  law  to  make  a  will.  In  the  particular 
case  the  inquiry  should  be :  Did  the  testator,  notwithstanding  the 
delusion,  have  a  sound  and  disposing  mind  and  memory  at  the  time 
he  made  his  will?  In  the  last  analysis  that  is  the  question  the  jury 
must  decide."* 

§  5274(3).    Illinois 

You  are  instructed  that  if  you  believe,  'from  the  evidence,  that 

although  had  sufficient  capacity  to  attend  to  the  ordinary 

business  affairs  of  life,  yet  that  with  regard  to  subjects  connected 
with  the  testamentary  disposition  and  distribution  of  his  property 
and  the  natural  objects  of  his  bounty  he  was  insane,  and  while  la- 
boring under  such  insanity  he  signed  the  alleged  will  and  codicil  in 
question,  and  that  in  making  and  signing  it  he  was  so  far  influenced 
or  controlled  by  such  insanity  as  to  be  unable  rationally  to  appre- 
hend the  nature  and  effect  of  the  provisions  of  said  alleged  will  and 
codicil,  and  was  thereby  led  to  make  the  alleged  will  and  codicil  as 
he  did,  then  you  must  find  the  alleged  will  and  codicil  not  to  be 
the  will  and  codicil  of  the  said .^  * 

The  jury  are  instructed  that  if  they  believe  from  the  evidence 
that,  although  had  sufficient  capacity  to  atterrd  to  the  ordi- 
nary business  affairs  of  life,  yet  that,  with  regard  to  subjects  con- 
nected with  the  testamentary  disposition  and  distribution  of  his 
property  and  the  natural  objects  of  his  bounty,  he  was  insane,  and 
that  while  laboring  under  such  insanity  he  made  the  will  in  ques- 
tion, and  that  in  making  it  he  was  so  far  influenced  or  controlled 
by  such  insanity  as  to  be  unable  rationally  to  comprehend  the  na- 
ture and  effect  of  the  provisions  of  the  will,  and  was  thereby  led 
to  make  the  will  as  he  did,  then  the  jury  must  find  the  will  not  to 

be  the  will  of  the  said .     An  insane  delusion  is  a  fixed  and 

settled  belief  in  facts  not  existing,  which  no  rational  person  would 
believe.  Such  delusion  may  sometimes  exist  as  to  one  or  more 
subjects.     And   if   the   jury  believe  from  the  evidence   in  this   case 

that was  laboring  under  such  insane  delusions  upon^subjects 

connected  with  the  testamentary  disposition  of  his  property  and 
the  natural  objects  of  his  bounty  when  he  made  the  will  in  ques- 
tion, and  was  thereby  rendered  incompetent  to  comprehend  ration- 

4  In  re  Miller's   Will,  85  A.  803,  3  s  Dowie    v.    Sutton,   81   N.    E.   395, 

Boyce,  477.  227  111.  183,  118  Am.  St.  Rep.  266. 
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ally  the  nature  and  effect  of  the  act,  and  that  but  for  such  delu- 
sions he  would  not  have  made  the  will  as  he  did,  then  the  jury 
should  find  against  the  validity  of  the  will.® 

§  5274(4).     Indiana 

The  court  instructs  the  jury  that  a  man  may  have  sufficient  mind 
to  know  and  comprehend  that  he  is  making  a  will  and  thereby  dis- 
posing of  his  property,  giving  it  to  some  of  the  natural  objects  of 
his  bounty  to  the  exclusion  of  others,  and  have  an  object  in  so 
doing  which  he  fully  comprehends,  and  yet  be  prompted  so  to  dis- 
pose of  his  property  by  some  form  of  monomania,  and  if  the  mono- 
mania affected  in  any  way  or  entered  into  the  making  of  the  will, 
such  will  would  be  invalid  and  should  be  set  aside.' 

i  5274(5).    Kentucky 

The  jury  are  instructed  that  if  the  deceased, ,  at  the  time 

of  the  execution,  of  the  paper  in  contest,  was  under  an  insane  de- 
lusion that  the  contestant  was  not  his  son  and  was  of  unsound 
mind  on  this  sulpject,  and,  by  reason  of  such  unsoundness  of  mind, 
made  a  different  disposition  of  his  estate  than  he  would  otherwise 
have  made,  then  you  should  find  said  paper  not  to  be  his  last  will 
and  testament,  although  you  may  further  find  that  his  capacity 
was  good  on  other  subjects.* 

§  5274(6).    Michigan 

The  jury  are  instructed  that  if  one  be  under  the  influence  of  an 
insane  delusion,  and  that  insane  delusion  is  in  existence  at  the  time 
of  the  execution  of  the  proposed  will  and  operative  in  it,  the  will 
is  vitiated;  but,  even  though  one  has  insane  delusions,  if  they  do 
not  enter  into  the  execution  of  the  will,  if  they  have  no  effect  or 
influence  upon  it,  if  they  are  not  operative  in  it,  then,  notwith- 
standing such  delusions,  the  will  would  be  a  valid  instrument,  if 
it  complies  in  general  with  what  I  have  directed  in  other  instruc- 
tions is  the  necessary  degree  of  mental  capacity  required  in  the 
making  of  a  will." 

You  are  instructed  that  if  the  jury  believe  that  the  testator  was 
laboring  under  partial  insanity  or  monomania,  and  that  the  will 
was  the  direct  offspring  of  such  partial  insanity  or  monomania, 
then  the  jury  is  instructed  that  the  will  must  be  regarded  as  in- 
valid, even  though  the  general  capacity  of  the  testator  to  do  ordi- 
nary business  be  unimpcachcd,  provided  such  monomania  so  affects 

«  Amorloan   P.ible   Snc.   v.   Trico,  5  «  Layer  v.  Layer,  62  S.  W.  15,  22 

N.  E.  120.  ll.'j  III.  (\2:'..  Ky.  Law  Uop.  VXW. 

7  I'.radlcv  V.  (JiisL.tf,,  10.".  N.  E.  THS,  "  In  iv  itockerfs  Estate,  158  N.  W. 

180  IiKl.  (JST:    SwyKart  v.  VVillard,  Hi  12,  IDl  Mich.  491). 
>.'.  E.  755,  J<jO  Intl.  25. 
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the  testator,  in  the  making  of  his  will,  as  to  show  him  of  unsound 
mind  in  that  particular.-^** 

§  5275.     Effect  of  insane  suspicion  or  aversion 

You  are  instructed  that  if  insane  suspicion  or  insane  aversion 
takes  the  place  of  natural  affection,  if  reason  and  judgment  are 
lost,  and  the  mind  becomes  wild  and  its  functions  disturbed,  so  as 
to  lead  to  a  testamentary  disposition  due  only  to  such  influences, 
then  the  condition  of  testamentary  capacity  fails,  and  a  will  made 
under  such  circumstances  cannot  stand.^^ 

§  5276.     Eccentric  or  extreme  opinions  on  certain  matters 

The  court  instructs  the  jury  that  eccentricities  or  peculiarities 
or  radical  or  extreme  notions  or  opifiions  upon  religion,  colleges, 
education,  or  Masonry  and  secret  societies,  will  not  necessarily 
render  a  man  incapable  of  making  a  will;  and  if  the  jury  find  that, 
in  making  the  will  in  dispute, had  sufficient  mind  and  mem- 
ory to  understand  the  business  he  was  engaged  in  when  he  made 
the  will,  then  the  jury  should  find  in  favor  of  said  will,  though 
said  may  have  had  eccentricities  and  peculiarities,  or  'ex- 
treme notions  and  opinions  upon  religion,  colleges,  education,  or 
Masonry  or  secret  societies.^- 

§  5277.     Actual  insanity  as  test  of  testamentary  incapacity 
§  5277(1).    Iowa 

The  court  instructs  the  jury  that  testamentary  incapacity,  or  un- 
soundness of  mind — that  is,  a  mind  insufficient  to  make  a  valid 
will — does  not  necessarily  require  that  the  person  shall  be  actually 
insane.  Weakness  of  intellect,  whether  it  arises  from  extreme  old 
age,  from  disease,  bodily  infirmity  or  sufl:ering,  or  from  all  these 
combined,  may  render  the  testator  incapable  of  making  a  valid 
will,  providing  such  weakness  really  disqualifies  him  from  knowing 
and  appreciating  the  nature,  effect  or  consequences  of  the  act  in 
which  he  is  engaged.  Eccentricities,  peculiarities,  oddities,  or  the 
like,  or  the  weakness  of  mind  ordinarily  attendant  upon  old  age, 
do  not  of  themselves  necessarily  establish  a  lack  of  testamentary 
capacity ;  in  other  words,  disease  of  mind  is  not  necessary,  for 
weakness  may  incapacitate  it  under  conditions  above  stated. ^^ 

§  5277(2).     Michigan 

The  jury  are  instructed  that  there  is  an  essential  difference  be- 
tween the  apparently  lucid  interval  in  delirium  and  in  general  in- 
sanity.    In  delirium  the  apparent  returns  to  reason  may  be  real 

10  Rivard  v.  Rivard,  66  N.  W.  681,  12  American  Bible  Soc.  v.  Price,  5 
109  Mich.  98,  63  Am.  St.  Rep.  566.  N.  E.  126,  115  111.  623. 

11  Rivard  v.  Rivard,  66  N.  W.  681,  is  Hanrahan  v.  O'Toole,  117  N.  W. 
109  Mich.  98,  63  Am.  St.  Rep.  566.  675,  139  Iowa,  229. 
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and  unquestionable,  while  those  which  seem  to  occur  in  insanity 
are  delusive,  the  patient  being  as  really  laboring  under  the  power 
of  the  malady  as  in  the  more  distinctly  marked  periods  of  its  prog- 
ress; but  testamentary  incapacity  does  not  necessarily  presuppose 
the  existence  of  insanity  in  its  technical  sense.  Weakness  of  in- 
tellect, whether  arising  from  extreme  old  age,  from  disease  or  great 
bodily  infirmity,  from  intemperance,  or  from  all  these  causes  com- 
bined, when  such  weakness  disqualifies  the  testator  from  knowing 
or  appreciating  the  nature,  effect,  or  consequences  of  the  act  he 
is  engaged  in,  renders  such  testator  incapable  of  making  a  valid 
will.i* 

§  5277(3).    Virginia 

The  jury  are  further  instructed  that  testamentary  incapacity 
does  not  necessarily  require  that  a  person  shall  actually  be  insane. 
Weakness  of  intellect,  regardless  of  hoAV  it  may  arise,  may  render 
the  testator  incapable  of  making  a  valid  Avill,  provided  such  weak- 
ness really  disqualifies  him  from  knowing  or  appreciating  the  na- 
ture, effect,  and  consequences  of  the  act  he  is  engaged  in.^^ 

» 

§  5278.     Effect  of  fact  that  testator  appeared  sane 

§  5278(1).    Iowa 

You  are  instructed  that  the  fact,  if  shown,  that  the  testator  trans- 
acted his  own  business,  and  to  all  outward  appearances  seemed  to 
be  of  sane  and  sound  mind  to  those  with  whom  he  came  in  con- 
tact in  a  business  or  social  way,  while  competent  to  be  considered 
on  the  question  of  sanity,  does  not  of  itself  conclusively  establish 
sanity,  and  you  are  instructed  that  a  state  of  mental  unsoundness 
may  exist  in  such  person  which  would  render  him  incompetent  to 
make  a  will,  notwithstanding  his  apparent  sanity  to  those  with 
whom  he  comes  in  contact  and  who  are  not  experts  on  the  subject 
of  insanity;  and  in  determining  whether  or  not  the  testator  in, this 
case  had  testamentary  capacity,  or  was  wanting  in  testamentary 
capacity  at  the  time  of  the  execution  of  the  instrument.  Exhibit  A, 
you  should  take  into  consideration  and  carefully  weigh  all  the  evi- 
dence introduced  and  submitted  to  you  bearing  on  this  subject,  and 
therefrom,  aided  by  the  instructions  herein  given  you,  determine 
and  say  in  your  verdict  what  the  very  truth  of  the  matter  is.  You 
are  instructed  that  any  impairment  of  the  mental  faculties  which 
destroys  testamentary  capacity,  as  hereinbefore  defined,  disqualifies 
a  person  from  making  a  will,  even  though  it  has  not  reached  the 
state  of  absolute  imbecility.'® 

i*M'f;iiiiiis   V.    Kciiipsi'V'.   27   IMicb.  1'!  Milcliiiin  v.  IVTonlMgne,  125  N.  W. 

:',(','.',.  (UM,   lis  luvvu,  470. 

1'.  Hiifl  V.  Wc.lcli,  78  S.  E.  o7;j,  115 
Va.  71. 
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§  5278(2).    Pennsylvania 

The  jury  are  instructed  that  unsoundness  of  mind,  evinced  by  a 
revolution  in  character,  may  coexist  with  an  apparent  use  of  the  facul- 
ties in  many  respects.* 

§  5279.  Mental  condition  prior  or  subsequent  to  execution  of  will 
§  5279(1).     Delaware 

The  court  instructs  the  jury  that,  in  determining  the  question  of 
testamentary  capacity,  that  is,  whether  the  testator  was  of  sound 
mind,  you  must  direct  your  minds  to  the  precise  time  of  the  exe- 
cution of  the  will.  In  cases  like  this  courts  have  been  liberal  in 
admitting  testimony  as  to  the  mental  and  physical  condition  of  the 
testator,  both  before  and  after  the  time  of  the  execution  of  the  will ; 
but  such  testimony  is  admitted  only  for  the  purpose  of  enlightening 
your  minds,  so  that  you  may  have  the  environments  of  his  life, 
and  be  able  to  concentrate  your  judgment  upon  the  critical  moment, 
and  to  say  in  that  concentrated  light  whether  at  the  precise  time 
of  the  making  of  the  will  he  was  of  sound  and  disposing  mind  and 
memory.  If  he  was,  then  it  is  a  matter  of  indifference  what  may 
have  been  his  condition  at  any  other  time.^* 

§  5279(2).    Virginia 

The  court  instructs  the  jury  that  a  testator  must  have  testamen- 
tary capacity  to  make  a  will  at  the  time  at  which  such  will  is  exe- 
cuted;  and,  if  the  jury  shall  believe  from  the  evidence  that 

was  mentally  capable  of  making  a  will  upon  the  date  of  its  execu- 
tion, the  same  is  valid  whatever  may  have  been  his  condition  men- 
tally either  prior  or  after  the  time  of  executing  said  will.^* 

§  5280.     Lucid  intervals 

The  court  instructs  the  jury  that  a  lucid  interval,  as  the  term  is 
used  in  speaking  of  lucid  intervals  of  insane  persons,  is  not  merely 
a  cessation  of  the  violent  symptoms  of  the  disorder,  but  a  restora- 
tion of  the  mind  sufficiently  to  have  a  sound  and  disposing  mind 
and  testamentary  capacity  as  we  have  defined  it  in  the  course  of 
this  charge.  The  evidence  in  support  of  a  lucid  interval,  after  de- 
rangement has  been  established,  should  be  as  strong  and  demon- 
strative of  such  fact  as  when  the  object  of  such  proof  is  to  show 
insanity.^" 

*Reichenbach    v.    Ruddach,    18    A.  is  Huff  v.  Welch,  78  S.  E.  573,  115 

432,  127  Pa.  564.  Va.  74. 

17  In  re  Miller's  Will,  85  A,  803,  3  1 9  In  re  Miller's  Will,  85  A.  803,  3 

Boyce,  477.    .  Boyce,  477. 
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§  5281.     Capacity  to  make  codicil 

The  instructions  given  as  to  the  capacity  to  make  the  will  are 
equally  applicable  to  the  capacity  to  make  the  codicils,  and  must 
be  so  regarded  by  the  jury.'^" 

2.     Evidence 

§  5282.     Presumptions  and  burden  of  proof 
§  5282(1).    Alabama 

You  are  instructed  that  the  law  presumes  that  the  testator  was 
of  sound  mind  and  disposing  memory  at  the  time  of  making  the 
will,  and  the  burden  of  proving  that  he  was  not  of  sound  mind  and 
disposing  memory  at  the  time  of  making  his  will  is  on  the  con- 
testant.^^ 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
was  at  times  wholly  insane  so  as  not  to  know  the  subject- 
matter  under  discussion,  but  at  other  times  had  sufficient  mental 
capacity  to  know  and  understand  what  he  was  doing,  then,  in  order 
to  defeat  the  probate  of  the  will  the  burden  is  on  the  contestant 
to  show  that  at  the  time  or  the  particular  instant  when  the  will 

was  executed  said did  not  have  sufficient  mental  capacity  to 

know  and  understand  what  he  was  doing.^^ 

I  charge  you  that  the  burden  of  proof  as  to  testamentary  inca- 
pacity is  on  the  contestant,  and  is  not  shifted  except  by  proof  of 

habitual  or  fixed  insanity  on  the  part  of  prior  to  the  making 

of  the  will."^ 

You  are  instructed  that  the  law  presumes  that  the   testatrix, 

,  was  of  sound  and  disposing  mind  and  memory  at  the  time 

of  making  her  will,  and  the  burden  of  proving  that  she  was  not  of 
sound  and  disposing  mind  and  memory  at  the  time  of  making  her 
will  is  on  the  contestant, .^^ 

§  5282(2).    California 

The  jury  are  instructed  that,  on  the  trial  of  the  question  as  to 
whether  a  person  was  of  sound  mind  at  the  time  of  the  execution 
of  his  will,  it  is  a  presumption  of  law  that  such  person  was  of 
sound  mind  at  that  time,  and  the  legatees  and  devisees  under  the 
will  are  entitled  to  such  presumption  as  a  matter  of  evidence.  The 
legal  presumption  is  that  every  person  is  of  sound  mind  until  the 

20  RIvard  v.  lUvnrd,  06  N.  W.  OSl,  ncU,  GO  So.  717,  189  Ala.  96;  McBride 

109  Mioli.  98,  C!  Am.  St.  Rep.  500.  v.  Sullivan,  45  So.  90li,  155  Ala.  100. 

■■ii  West    V.   Arrlugton,   70   So.   352,  ^^  Ciiimiiin^'s  v.  McDonnell,  06  So. 

200  Ala.  420.  717,  ]S!)  Ala.  !)(!.  "^ 

■■^■^  West    V.    ArririKton,   70    So.    .''..'")2,  ^"  Knox    v.    Knox,    11    So.    125,    95 

200   Ala.    420;  Cuiiiniinga    v.   McDou-  Ala.  495,  30  Am.  St.  Rep.  235. 
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contrary  is  proved  by  a  preponderance  of  the  evidence,  and  he  who 
alleges  such  unsoundness  must  prove  it.^' 

§  5282(3).     Connecticut 

The  jury  are  instructed  that  the  burden  of  proof  is,  in  the  first 
instance,  upon  the  proponents  of  this  will,  to  show  that  the  testa- 
trix was  of  sound  mind  at  the  time  of  making  this  will.  But  the 
law,  gentlemen,  presumes  every  person  to  be  of  sound  mind  until 
the  contrary  is  shown ;  and  this  presumption  makes  for  the  pro- 
poi|ients  of  the  will,  and  is  of  probative  force  in  their  favor,  and 
must  be  considered  by  you  along  with  the  evidence  offered  by  the 
proponents.  This  presumption  must  be  cast  into  the  scale  with 
the  evidence.  If,  gentlemen,  using  this  presumption  of  sanity  as 
of  probative  force,  and,  as  suggested,  you  are  satisfied  by  a  fair 

preponderance  of  the  evidence  that ,  the  testatrix,  had  at  the 

time  of  making  this  will  the  kind  of  capacity,  understanding,  and 
mental  strength  heretofore  described  to  you,  it  will  be  your  duty 
to  find  that  she  was  of  sound  mind,  and  upon  this  issue  render  a 
verdict  for  the  proponents.  If,  on  the  other  hand,  using  this  pre- 
sumption of  sanity  as  of  probative  force  (and  by  "probative  force," 
gentlemen,  I  mean  a  force  serving  for  proof),  and,  as  suggested, 
you  are  not  satisfied  by  a  fair  preponderance  of  the  evidence  that 

had  at  the  time  of  executing  this  will  the  kind  of  mental 

strength  and  capacity  which  I  have  been  describing  to  you,  it  will 
be  your  duty  to  find  that  she  was  not  of  sound  mind ;  and  your  ver- 
dict upon  this  issue  should  be  for ,  who  are  the  contestants 

of  this  will.'^» 

§  5282(4).    Delaware 

The  court  instructs  the  jury  that  every  person  is  presumed  in 
law  to  be  of  sound  mind  until  the  contrary  is  shown,  and  the  bur- 
den of  showing  an  unsound  mind  in  the  testator  to  the  satisfaction 
of  the  jury  by  competent  evidence  rests  on  the  party  contesting 
the  validity  of  the  will,  and  the  testimony  must  relate  to  the  time 
of  its  execution.  Testamentary  incapacity  is  not  to  be  presumed, 
but  must  be  satisfactorily  shown  to  the  jury  by  the  preponderance 
or  greater  weight  of  the  evidence  in  the  case.  Ff,  however,  insanity 
is  once  clearly  established,  the  burden  shifts,  and  it  devolves  on 
those  supporting  the  will  to  show,  by  testimony  as  strong  as  that 
required  to  establish  insanity,  that  it  did  not  exist  at  the  time  the 
will  was  made;  the  burden,  however,  does  not  shift  until  insanity 

2  7  Tn  re  Nelson's  Estate,  64  P.  294,  28  Appeal  of  Sturdevant,  42  A.  70, 

132  Cal.  182.  71  Conn.  392. 
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is  so  established  to  the  satisfaction  of  the  jury  by  a  preponderance 
of  the  evidence."^ 

§  5282(5).     Illinois 

The  jury  are  instructed  that  every  person  is  presumed  to  be  sane 
and  to  have  sufficient  mental  capacity  to  make  a  will.  This  pre- 
sumption is  to  be  taken  into  account  by  the  jury  in  considering, 
from  all  the  evidence,  whether,  at  the  time  the  will  here  in  question 
was  made,  the  testator  had  sufficient  mental  capacity  to  make  the 
same,  and  this  presumption  is  to  be  taken  into  account  by  the 
jury,  with  all  the  other  evidence,  in  determining  the  validity  of  the 
present  will.^" 

The  jury  are  instructed  that  the  certificate  of  the  oath  of  the  sub- 
scribing witnesses  at  the  time  the  will  in  question  was  admitted  to  pro- 
bate is  prima  facie  proof,  and  therefrom  the  law  presumes,  until  re- 
butted by  proof  showing  the  contrary  to  be  the  fact,  that  the  instru- 
ment so  attested  is  the  will  of  the  said  ,  and  that  he  was,  at  the 

time  of  its  execution,  of  sound  disposing  mind  and  memory.* 

The  jury  are  instructed  that  the  introduction  in  evidence  of  the 
transcript  of  the  testimony  of  the  subscribing  witnesses  to  the 
will,  together  with  the  purported  will  itself,  makes  a  prima  facie 
case  establishing  the  will,  and  that  after  a  prima  facie  case  has 
been  made  the  burden  of  proof  as  to  the  whole  case  is  upon  those 
who  are  contesting  the  will  to  prove  the  allegations  of  their  bill  as 
to  the  lack  of  testamentary  capacity  of  the  testator,  or  as  to  un- 
due influence,  by  a  preponderance  of  the  evidence.^^ 

§  5282(6).    Iowa 

You  are  instructed  that  the  legal  presumption  is  in  favor  of  san- 
ity, and  on  the  issue  of  sanity  or  insanity  the  burden  is  upon  him 
who  asserts  insanity  to  prove  it.  Hence,  in  a  doubtful  case,  unless 
there  appears  a  preponderance  of  proof  of  mental  unsoundness,  the 
issue  should  be  found  the  other  way  and  in  favor  of  the  execution 
of  the  wi.11.22 

The  jury  are  instructed  that  a  will  proven  or  admitted  to  have 
been  executed  and  attested,  as  prescribed  by  law,  will  be  presumed 
to  have  been  made  by  a  person  of  sound  mind;  but,  if  testimony 
is  shown  which  counterbalances  that  presumption,  the  party  seek- 
ing to  support  such  will  must  establish  by  affirmative  evidence  that 
the  testator  was  of  sound  mind  when  he  executed  the  will.^^ 

ibln  r(;  Miller's  Will,  S5  A.  803,  3  si  Billings  v.  Burke,  191   111.   App. 

Boycp.  477.  435. 

30  KhnltH   V.    Shults,   S2   N.    E.  312,  •'i:  Stephenson  v.  Slopliensoii,  17  N. 

220  111.  420.  W.  4nf!,  ()2  Iowa,  IC.:',. 

•  Kcifhlcy  v.  Stutt'ord,  18  N.  E.  740,  sa  J'.alos  v.  Bates,  27  Iowa,  110,  1 

12C  III.  rj07.  Am.  Jlep.  2G0. 
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§  5282(7).     Kentucky 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  said  instrument  of  writing,  offered  in  evidence  as  the  will  of 

,  is  consistent  in  its  provisions  and  rational  on  its  face,  then 

the  presumption  is  that was  of  sound  mind  when  such  paper 

was  executed.^* 

§  5282(8).    Maryland 

The  jury  are  instructed  that  the  presumption  of  law  is  that  the 

testatrix,  ,  was  of  sound  mind  at  the  time  she  executed  the 

will  oft'ered  in  evidence,  and  that  the  plaintiff  is  bound  to  satisfy 

the  jury  that  said  was  not  of  sound  mind  at  the  time  she 

executed  said  will,  otherwise  their  verdict  must  be  for  the  defend- 
ant on  the  second  issue.^^ 

§  5282(9).     Michigan 

The  jury  are  instructed  that  it  rests  upon  the  proponents  to  sat- 
isfy you  by  a  preponderance  of  proof  that  the  deceased  was  of 
sound  mind  when  the  paper  was  executed.^^ 

The  jury  are  instructed  that  there  is  a  legal  presumption  raised 
by  the  law  in  favor  of  the  sanity  of  all  men,  and  although  this 
presumption  is  not  conclusive,  still  the  jury  should  consider  it  in 
weighing  the  evidence  in  the  case,  of  which,  for  practical  purposes, 
it  forms  a  part.^' 

§■5282(10).    Missouri 

You  are  instructed  that  the  burden  rests  upon  the  defendant  to 
prove,   by   the   greater   weight  of   all   the   credible   evidence,   that 

,  at  the  time  of  making  the  will  in  question,  or  at  the  time 

he  made  the  codicil  thereto,  possessed  a  sound  disposing  mind  and 
memory,  as  defined  in  other  instructions.^* 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon 
the  defendants  to  show  that  the  paper  writing  oft'ered  in  evidence 

as  the  will  of  was  executed  by  th^  said  as  and  for 

his  will,  and  that  at  the  time  of  the  execution  thereof  he  was  of 
sound  and  disposing  mind  and  memory ;  that  is  to  say,  the  bur- 
den is  upon  the  defendants  to  show  to  the  jury  by  a  preponder- 
ance of  the  evidence  and  to  your  satisfaction  that  at  the  very  time 

signed  the  alleged  will  he  had  mind  and  memory  enough 

to  understand  that  he  was  making  a  will  disposing  of  all  his  prop- 
erty, to  take  effect  at  his  death,  the  value,  extent,  and  nature  of  his 
property,  the  number  and  names  of  the  persons  who  were  the  nat- 

3  4  Woodford  v.  Buckner,  63  S.  W.  sc  Fraser  v.  Jennison,  3  N.  W.  882, 

617,  111   Ky.  241,  23  Ky.   Law  Rep.       42  Mich.  206. 
627.  3  7  McGinnis  v.  Kempsey,  27  Mich. 

3  5  Di-eyer  v.  Welch,  110  A.  476,  136       363. 
Md.  219.  3  8  Major  v.  Kidd,  170  S.  W.  879, 

261  Mo.  607. 
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ural  objects  of  his  bounty,  and  his  relations  to  them,  and  their  sit- 
uation in  life,  and,  further,  that  at  such  time  he  had  active  mem- 
ory enough  to  retain  all  these  facts  in  his  mind  while  the  said  will 
was  being  framed.  And,  unless  the  defendants  have  proven  to  your 
satisfaction  by  a  preponderance  of  the  evidence  that  at  the  time 

signed  the  alleged  will  he  had  such  a  mind  and  memory, 

then  your  verdict  should  be  against  the  alleged  will.^^ 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 
proponents  to  show  by  a  preponderance  of  the  evidence  that  at 
the  time  of  the  execution  of  the  paper  writing  offered  as  the  will 

of he  was  of  sound  mind,  as  defined  in  the  other  instructions  ; 

a  preponderance  of  the  evidence,  as  here  used,  means  the  greater 
weight  of  the  credible  testimony;  and,  if  from  a  consideration  of 
all  the  evidence  the  jury  are  not  so  satisfied,  then  they  will  find  a 
verdict  for  the  plaintiffs.*** 

§  5282(11).    Virginia 

The  court  instructs  the  jury  that  the  burden  is  on  the  proponents 
of  the  will  in  this  case  to  establish  that  the  paper  writing  in  ques- 
tion, offered  as  the  last  will  and  testament  of  ,  is  the  true 

last  will  and  testament  of  the  same ,  and  to  do  so  they  must 

establish  to  your  satisfaction  the  following  facts:  (1)  That  the  pa- 
per offered  in  evidence  and  the  whole  paper  was  thoroughly  under- 
stood by  the  said  and  intended  by  him  to  be  his  last  will 

and  testament.  (2)  That  at  the  time  of  the  writing  and  signing 
thereof,  the  said was  of  sound  and  disposing  mind  and  mem- 
ory.*^ 

The  court  instructs  the  jury  that,  while  the  burden  of  proof  is 
upon  those  offering  a  will  for  probate  to  show  testamentary  capac- 
ity on  the  part  of  the  testator  at  the  time  the  will  was  executed  to 
the  satisfaction  of  the  jury,  yet  the  court  tells  the  jury  that  there 
is  in  all  cases  an  existing  presumption  in  favor  of  the  testator's  san- 
ity and  capacity,  which  is  to  be  taken  into  consideration  by  the 
jury  in  determining  the  question  of  competency.*^ 

The  court  instructs  the  jury  that  the  burden  of  proving  that 

was  of  sound  mind  at  the  time  of  the  execution  of  the  paper 

writing,  herein  offered  as  his  last  will  and  testament,  rests  upon 
the  propounder,  ;  and  that  it  is  incumbent  upon  her  to  es- 
tablish that  fact  by  a  preponderance' of  testimony.*^ 

30  Andrew  v.  I.inebuugh,  10')  S.  W.  "^  Huff  v.  Wolcli,  78  S.  E.  573,  11& 

1:55.  HC.O  .Mo.  02.*',.  Va.  71. 

-•"Nnylor  v.  McKuor,  154  S.  W.  772,  -o  Wnlleii  v.  Wulk'ii,  57  S.  E.  590, 

24S  Mo.  12:5.  107  Vu.  llll. 

«i  I^'st.'i-  V.  fcjlmykins,  83  S.  E.  1002, 
117  Vu.  55. 
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§  5282(12).    Wyoming 

The  court  instructs  the  jury  that  the  law  presumes,  and  it  is  your 
duty  to  presume,  that  every  man  who  has  arrived  at  the  years 
of  discretion  is  of  sound  mind  and  memory  and  capable  of  trans- 
acting ordinary  business  and  capable  of  disposing  of  his  property 
by  will  or  otherwise,  until  the  contrary  is  shown,  and  the  court  in- 
structs you  that  it  is  your  duty  to  hold  that at  the  time  he 

executed  the  will  offered  in  evidence  was  of  sound  mind  and  mem- 
ory, and  so  to  hold  until  you  believe  by  the  preponderance  of  the 
evidence  that  he  was  otherwise.** 

You  are  instructed  that  the  burden  of  proof,  therefore,  is  upon 
the   contestants  to    show   by  a   preponderance   of    the   evidence   that 

on  the  day  of  ,  the  said  was  insane,   or  of 

unsound  mind,  or  that  he  was  influenced  and  dominated  by  oth- 
ers in  the  particular  act  of  making  the  said  will  and  of  dis- 
posing of  his  property  in  such  manner  that  he  was  not  acting  as  a 
free  agent  in  making  the  will.  Unless,  therefore,  you  find  by  a  pre- 
ponderance of  the  evidence  that  one  or  both  of  the  two  aforesaid 
objections  exists  in  reality,  you  should  find  in  favor  of  the  validity 
of  the  will.*^ 

§  5283.     Presumption  as  to  influence,  at  time  of  making  will,  of 
insane  delusion 

The  court  instructs  the  jury  that,  even  if  they  believe  that 

sometimes  had  delusions  of  the  kind  mentioned  by  the  witnesses 
for  the  plaintift',  and  that  such  delusions,  while  they  continued,  ren- 
dered the  mind  of  the  said unsound,  yet  if  the  jury  believe 

that  such  delusions  were  temporary  and  occasional,  and  not  perma- 
nent and  continuous,  then  the  presumption  of  law  is  that  when 
the  will  was  made  the  mind  of  said  was  free  from  the  in- 
fluence of  such  delusions,  unless  the  plaintiff  shall  satisfy  them  that 
such  delusions  controlled  her  mind  at  the  time  she  executed  her 
will.*« 

§  5284.     Presumption  from  failure  to  name  relatives  in  will 

The  jury  are  instructed  that  an  uncle  is  under  no  obligation  to 
provide  for  his  nephews  and  nieces,  either  when  living  or  by  will,  • 
and  failure  to  name  them,  or  any  of  them,  in  the  will  does  not,  un- 
der the  statute,  raise  the  presumption  that  they  were  forgotten.*' 

44  Wood  V.   Wood,   164  P.   844,  25  4  6  Dreyer  v.  Welch,  110  A.  476,  136 

Wyo.  26.  Md.  219. 

4  5  Wood  V.   Wood,   164  P.  844,  25  4  7  in  re  Keegan's  Estate,  72  P.  828, 

Wyo.  26.  139  Cal.  123. 
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§  5285.     Matters  considered  on  question  of  capacity 
§  5285(1).     Alabama 

You  are  instructed  that,  in  determining-  whether  testatrix  was 
competent  to  make  a  will,  you  can  consider  the  condition  of  tes- 
tatrix, her  mental  and  physical  condition  at  the  time,  whether  she 
was  confined  to  her  bed,  and  whether  her  will  power  and  inde- 
pendence of  mind  were  subdued  and  weakened  by  morphine  and 
sickness  and  old  age.** 

§  5285(2).    Delaware 

The  court  instructs  the  jury  that,  in  considering  and  determin- 
ing the  question  of  capacity,  the  time  when  the  will  was  executed 
is  the  material  point  to  which  the  jury  must  look,  to  ascertain  the 
state  and  condition  of  the  testator's  mind.  For,  although  he  may 
have  been  incapable  at  any  time  before  or  after  that  period,  yet, 
if  he  had  sufficient  capacity  at  the  time  when  the  will  was  ex- 
ecuted, his  prior  or  subsequent  incapacity  amounts  to  nothing  and 
the  will  must  stand.*^ 

The  court  instructs  the  jury  that  it  is  to  the  words,  the  conversa- 
tions, the  appearance,  the  acts  and  doings,  the  conduct  and  behavior 
ot  the  testator  we  are  to  look  to  ascertain  the  state  of  his  mind ; 
they  alone  are  to  us  the  external,  visible  and  natural  signs,  or  in- 
dications, of  his  mental  condition.  And  therefore,  in  this  case, 
as  in  all  other-  cases  of  like  nature,  the  question  of  capacit}^  must 
be  determined  from  the  facts  and  circumstances  disclosed  and  es- 
tablished by  the  evidence.  In  examining  and  weighing  that  evi- 
dence, you  will  carefully  consider  the  character  of  the  witnesses,  for 
veracity  and  integrity — their  bias  and  interest,  on  the*  one  side,  or 
on  the  other,  if  any — their  intelligence  and  judgment,  and  their  re- 
spective opportunities  and  powers  of  observation.^* 

§  5285(3).     Iowa 

You  are  instructed  that  in  determining  the  question  of  whether 
the  testator,  — ,  was,  at  the  time  of  the  making  of  the  instru- 
ment in  question,  a  man  of  sound  mind,  and  had  sufficient  mental 
cai)acity  to  make  a  valid  will,  you  may  take  into  consideration  the 
terms  and  provisions  of  the  will  itself,  whether  the  same  are  just  or 
unjust,  reasonable  or  unreasonable,  natural  or  unnatural,  and  you 
may  take  into  consideration  the  evidence  as  disclosed  to  you  upon 
tlie  trial  relating  to  the  financial  condition  of  the  plaintifif,  daughter 
of  said  testator,  and  the  financial  condition  of  the  other  devisees 
under  said  will  at  the  time  of  the  execution  of  said  instrument,  and 

<«  Whitsf'tt    V,    r.cliH",    ~)l    So.    (>77,  r-o  In   re  -Miller's   Will,  So  A.  803,3 

]7"J  Alii.  Ij.lf;.  Boyce,  477. 

•»»  In  ro  Miller's  Will,  85  A.  803,  3 
Royr-e,  477. 
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also  the  extent  of  the  estate  of  the  testator  as  the  same  existed  at 
the  time  of  the  execution  of  said  instrument;  but  the  apparent  in- 
equality or  inequity  in  the  provisions  of  the  will  will  not  alone  war- 
rant the  presumption  of  mental  incapacity,  but  they  may  and  should 
be  considered  as  circumstances  in  connection  with  other  facts  bear- 
ing on  the  condition  of  the  testator's  mind  at  the  time  of  executing 
the  will.-'^i 

§  5285(4).    Kansas 

The  jury  are  instructed  that,  in  determining  the  issues  of  fact 
submitted  to  you  under  the  instructions  herein,  you  should  care- 
fully look  to  all  the  evidence  in  this  case,  and  in  so  doing  you  should 

take  into  consideration  the  physical  condition   of  ,  arising 

from  her  age,  sickness,  or  any.  other  cause ;  the  condition  of  her 
mind  at  and  before  the  time  of  the  execution  of  the  will  in  con- 
troversy ;  the  execution  of  the  will,  and  its  contents ;  the  execution 
of  any  former  wills  by  her,  and  the  provisions  thereof;  the  rela- 
tions existing  between  her  and  the  parties,  respectively,  herein,  at 
and  before  the  execution  of  the  will  in  controversy ;  her  family  and 
connections;  the  terms  upon  which  she  stood  with  them;  the 
claims  of  particular  individuals ;  the  condition  and  relative  situa- 
tion of  the  legatees  or  devisees  named  in  the  will ;  the  situation  of 
the  testatrix  herself  and  the  circumstances  under  which  the  will 
was  made ;  and,  in  brief,  every  fact  or  circumstance  which  tends 
to  throw  any  light  upon  the  question  submitted  to  you.^' 

§  5286.     Same — Consideration  of  character  of  will 

You  are  instructed  that,  in  determining  the  question  of  a  tes- 
tator's capacity,  the  jury  are  at  liberty  to  consider  the  character  of 
the  will  itself — whether  simple  in  its  provisions  and  applications, 
or  otherwise;  the  jury  being  instructed  that  the  question  of  ca- 
pacity always  relates  to  the  capacity  of  the  testator  to  make  the 
particular  instrument  in   controvers3^^^ 

The  jury  may  consider  the  nature  and  character  of  the  will,  and, 
if  it  be  contrary  to  natural  justice,  this,  with  the  other  facts  of  the 
case,  may  be  considered  by  the  jury  in  the  determination  of  the 
question  whether  or  not  the  testator  was  of  sound  mind.^* 

§  5287.     Same — Unnatural  or  unjust  disposition  of  property 
See,  also,  ante,  §  5285(3). 
§  5287(1).     Alabama 

You  are  instructed  that,  if  you  believe  from  the  evidence  that 
the  will  makes  an  unnatural  disposition  of  the  property,  this  fact 

51  Mileham  v.  Montagne,  125  N.  W.  ss  Rivard  v.  Rivarcl,  66  N.  W.  6S1, 
664,  148  Iowa,  476.  109  Mich.  98,  63  Am.  St.  Rep.  566, 

52  Hudson  V.  Hugban,  42  P.  701,  56  54  Rhard  v.  Rivard,  66  N.  W.  681, 
Kan.  152.  109  Mich.  98,  63  Am.  St.  Kep.  560. 
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may  be  taken  into  consideration,  in  connection  with  all  the  evi- 
dence, in  the  determination  of  the  issues  here  involved.^^ 

§  5287(2).    Colorado 

You  are  further  instructed  that  in  determining  whether  decedent 
was  capable  of  disposing  of  his  property  by  will,  you  may  consider 
that  in  disposing  of  it  the  testator  may  have  distributed  it  un- 
equally to  the  natural  objects  of  his  bounty  and  has  bestowed  it  in 
unequal  proportions  to  the  exclusion  of  some  one  or  more  of  them. 
If  the  testator  makes  a  Mall  contrary  to  natural  justice,  this,  with 
other  facts,  may  be  considered,  but  the  mere  fact  that  a  will  is  not 
exactly  according  to  what  our  conception  of  justice  would  be  or 
that  it  is  not  such  a  will  as  you  would  make  is  not  of  itself  suffi- 
cient to  invalidate  a  will.**® 

§  5287(3).     Georgia 

The  jury  are  instructed  that,  in  case  of  doubt  as  to  the  extent 
of  weakness  of  mind  of  the  testator,  if  any,  the  reasonable  or  un- 
reasonable disposition  of  his  estate  should  have  much  weight  in 
the  decision  of  the  question  as  to  the  validity  of  the  will.^' 

§  5287(4).    Indiana 

The  court  instructs  the  jury  that  it  is  the  law  that  an  unnatural 
disposition  of  property  by  a  testator  may  be  considered  by  the  jury 
in  determining  the  testamentary  capacity  of  such  testator.^ 

The  jury  are  instructed  that  a  person  competent  to  make  a  will  may 
disinherit  all  of  his  children  and  bestow  all  of  his  property  upon 
strangers,  or  he  may  give  his  property  to  one  or  more  of  his  children 
and  disinherit  the  others,  or  he  may  bequeath  more  of  his  property  to 
some  than  to  others  of  his  children,  and  the  motive  for  so  doing  can- 
not be  questioned,  and  the  hardship  of  the  case  can  have  no  other 
weight  than  as  a  circumstance,  tending,  with  other  testimony,  to  show 
the  insanity  of  the  testator.    It  is  a  question  of  fact  for  the  jury,  from 

the  evidence  in  this  case,  whether made  an  unequal  or  unnatural 

disposition  of  his  estate.  If  he  did  so,  the  weight  to  be  given  to  that 
fact  must  be  determined  from  a  consideration  of  the  circumstances  in 
the  case.  In  determining  the  true  character  of  the  will  in  question,  in 
reference  to  the  parties  to  this  suit,  it  will  be  proper  for  you  to  con- 
sider the  pecuniary  circuinstances  of  the  respective  parties  at  the  time 
the  will  was  made.  If,  upon  full  consideration  of  all  the  circumstances 
connected  with  the  making  of  this  will,  you  find  that  the  testator  has 
made  a  rational  and  reasonable  disposition  of  his  property,  no  presump- 

66  Gaither  v.  Phillips,  70  So.  295,  Ga.  277.  This  is  under  a  statutory 
199  Aia.  6S9.  provision. 

f'ODavIs   V.   Davis,   170   P.   208,  04  o«  Davis  v.  Babb,  125  N.  E.  403. 

Colo.  f52. 

&T  Holland  V.  licll,  90  S.  K.  419,  148 
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tion  of  unsoundness  of  mind  can  be  drawn  from  the  fact  that  he  be- 
stowed a  larger  share  of  his  property  upon  the  defendants  than  upon 
the  plaintiffs.  It  is  proper  for  the  jury  to  consider  with  this  part  of 
the  case  any  declaration  which  may  have  been  made  by  the  testator, 
prior  to  the  making  of  the  will,  in  regard  to  the  disposition  he  intended 
to  make  of  his  property,  and  if  it  should  be  found  -that,  when  he  was 
in  good  health,  in  writing  or  otherwise,  he  declared  his  intention  to 
dispose  of  his  property  substantially  in  the  same  manner  it  is  disposed 
of  in  the  will  in  suit,  this  is  to  be  considered  in  determining  the  va- 
lidity of  the  will  and  as  tending  to  its  support.* 

§  5287(5).     Michigan 

The  jury  is  instructed  that,  while  a  man  is  not  to  be  regarded 
of  unsound  mind  simply  because  the  provisions  of  his  will  are  un- 
just, yet  the  jury  have  a  right  to  take  into  consideration  the  pro- 
visions of  his  will;  and  if  they  find  them  to  be  unjust,  in  view  of 
the  claims  that  his  children  rightfully  had  upon  his  bounty,  the 
jury  have  a  right  to  consider  this  fact,  in  connection  with  all  the 
other  circumstances  of  the  case,  in  determining  whether  or  not  the 
testator  was  of  sound  mind.^** 

The  jury  are  instructed  that,  in  determining  the  question  of  men- 
tal capacity,  a  wide  range  is  always  permitted.  The  jury  may  look 
at  the  provisions  of  the  will,  may  consider  the  history  and  rela- 
tions of  testator,  his  previous  conduct  and  language  in  relation  to 
those  related  to,  or  acquainted  with,  him,  and  his  previous  deter- 
mination as  expressed  by  him  as  to  what  disposition  he  intended 
to  make  of  his  property,  as  well  as  the  testimony  of  witnesses  who 
swear  to  his  actual  mental  condition  as  witnessed  by  them  at  the 
time  of  executing  the  will.  If  a  party  makes  a  will  contrary  to 
natural  justice,  this  with  other  facts  may  be  considered.  But  the 
mere  fact  that  a  will  is  not  exactly  according  to  what  our  own  con- 
ceptions of  justice  would  be,  is  not,  of  itself,  sufficient  to  invalidate 
a  will,  for  the  reason  that  sane  men  are  known  to  disagree  in  this 
respect.  By  "natural  justice,"  we  mean  that  which  is  founded  in 
equity,  in  honesty  and  right.  Natural  justice  requires  that  the 
parent  shall  care  for  his  children.  By  bringing  them  into  the  world, 
the  parent  engages  to  provide  for  them.  Natural  justice  requires 
that  the  child  who  has  been  protected  in  the  weakness  of  his  in- 
fancy, should  protect  and  support  that  parent  in  the  infirmity  of 
his  age.  There  are  other  relations  in  the  history  of  every  individual 
out  of  which  obligations  grow,  but  which  are  so  varied  and  em- 
brace so  wade  a  range  that  human  tribunals'  cannot  and  do  not  at- 
tempt to  enforce  them.     And  wherever  the  question  is  presented 

*  Lamb  v.  Lamb,  5  N.  E.  171,  105  so  Rivard  v.  Rivard,  66  N.  W.  681, 

Ind.  456.  109   Mich.  98,  63  Am.   St.   Kep.   566. 
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as  to  whether  a  natural  obligation  has  been  created,  it  can  only  be 
by  inquiring  what  honor  or  conscience  dictates.  But  in  determin- 
ing a  case  like  this,  what  conscience  dictates,  we  are  not  to  con- 
sider alone  the  fact  that  this  person  or  that  person  is  a  blood  rela- 
tion of  the  testator.  Even  under  the  civil  law,  where  a  parent 
was  not  allowed  to  disinherit  his  child  without  giving  his  reasons 
therefore — and  the  law  recognized  fourteen  reasons,  either 
one  of  which  was  deemed  sufficient  to  absolve  the  parent  from 
what,  without  such  reason,  would  be  deemed  an  obligation  found- 
ed on  natural  justice — the  conduct  of  the  child  towards  the 
parent  was  to  be  considered  in  determining  the  question  as  to 
whether  natural  justice  required  the  parent  to  confer  any  portion 
of  his  property  upon  the  child.  If  the  child  refused  to  aid  the 
father  and  to  give  him  his  services,  and  if  he  refused  to  reverence 
his  authority,  natural  justice  did  not  require  the  father  to  treat 
the  child  in  disposing  of  his  property,  any  different  from  stran- 
gers.*"* 

§  5287(6).    Virginia 

The  court  further  instructs  the  jury  that  in  determining  wheth- 
er or  not  the  paper  writing  in  question  is  the  true  last  will  and  tes- 
tament of  the  decedent,  ,  the  jury  has  the  right  to  consider 

the  nature  and  character  of  the  will,  and.  if  they  find  from  the  evi- 
dence that  it  is  contrary  to  natural  justice,  they  should  take  that 
fact  into  consideration  along  with  the  other  facts  and  circumstanc- 
es in  the  case,  and  the  testimony  of  the  witnesses  in  determining 
the  question  of  capacity .''^ 

§  5288.  Same — Wisdom  and  prudence  of  disposition  of  property 
§  5288(1).     Colorado 

You  are  instructed  that  it  is  not  the  prc5vince  of  the  jury  to  de- 
terniine  whether  a  will  is  a  just,  wise  and  proper  disposition  of  the 
testator's  property.  It  is  only  their  province  to  determine  whether 
the  pajjcr  presented  is  in  fact  the  will  of  the  testator,  that  is,  that 
the  instrument  purjxn-ting  to  be  a  will  was  executed  at  a  time  when 
his  mind  had  sufficient  capacity  to  know  and  understand  what  dis- 
position he  wished  to  make  of  his  property  and  upon  whom  he  de- 
sired to  bestow  his  bounty,  and  was  not  under  the  constraint  of 
undue  influence  whereby  he  was  not  acting  as  a  free  agent  in  the 
making  of  his  will.  The  testator  is  under  no  legal  obligation  to 
dispose  of  his  ])roperty  by  will  as  the  law  would  dispose  of  it,  by 
]>rovi(ling  cfiualh-  for  his  chihlrcn.     The  \cry  riglit  to  make  a  will 

•••"  .Mc<;iiiiiib   V.   KoiiiiLScy,   27   -Midi.  •'■i  lA'stcr  v.  Siiniikins,  S:>,  S.  K.  1002, 

303  117  Va.  nr. ;    Hull  v.  Welch,  78  S.  E. 

oT^,  115  Vii.  71. 
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implies  and  presupposes  the  making  of  a  will-and  a  disposition  of 
his  property  in  a,  manner  different  from  that  provided  by  law/'- 

§  5288^2).    Virginia 

The  court  instructs  the  jury  that  they  cannot  measure  the  tes- 
tator's capacity  nor  inquire  into  the  wisdom  and  prudence  of  his 
disposition  of  the  property  if  the  jury  believe  from  the  evidence 
that  he  is  legally  compos  mentis,  be  he  wise  or  unwise,  he  is  the 
disposer  of  his  own  property,  and  his  will  stands  as  a  reason  for 
his  action.  He  is  under  no  legal  obligation  to  will  his  property  to 
his  relations,  and  the  justice  or  propriety  of  the  will  is  not  a  question 
for  the  jury  except  that  they  may  consider  that  matter  as  a  circum- 
stance bearing  upon  the  testator's  mental  capacity.  If,  he  is  a 
capable  testator,  he  can  will  his  property  as  he  chooses.*'^ 

§  5289.     Effect  of  disregard  of  claims  of  near  relatives 

You  are  instructed  that,  in  determining  the  question  of  testator's 
capacity,  the  jury  are  at  liberty  to  consider  whether  or  not  the 
claims  of  near  relationship  have  been  disregarded ;  and,  if  they 
find  that  such  claims  have  been  so  disregarded,  they  may  consider 
that  fact,  in  connection  with  the  other  circumstances  of  the  case, 
and  give  it  such  Aveight  as,  in  their  sound  judgment  and  discretion, 
they  shall  think  it  entitled  to.''^ 

§  5290.     Consideration  of  declarations  of  testator  and  limiting  ef- 
fect thereof 
§  5290(1).     iVIichigan 

You  are  instructed  that,  as  bearing  upon  the  state  of  's 

mind,  his  declarations — that  is,  what  he  said  to  persons — have  been 
admitted,  and  are  to  be  construed  by  you  for  this  purpose  only, 
not  as  proving  any  facts  stated  in  the  declaration.^^ 

§  5290(2).    IMissouri 

The  court  instructs  the  jury  that,  if  you  find  and  believe  from 
the  evidence  that made  any  statements  or  declarations  re- 
garding the  making  of  the  will,  you  can  consider  such  statements 
only  for  the  purpose  of  determining  the  state  of  her  affections  and 
as  external  manifestations  of  her  mental  condition,  and  not  as  evi- 
dence of  the  truth  of  the  facts  which  she  stated,  if  any.®^ 

§  5290(3).     Virginia 

The  court  instructs  the  jury  that  former  declarations  of  the 
testator  as  to  the  disposition  of  his  property  may  be  considered  by 

62  Davis  V.  Davis,  170  P.  20S,  64  64  Rivard  v.  Rivard,  66  X.  W.  681, 
Colo.  62.  109  :Micli.  98,  63  Am.  St.  Rep.  566. 

63  Huff  V.  Welcli,  7S  S.  E.  573,  115  es  Fraser  v.  Jennison,  3  X.  W.  882, 
Va.  74.  42  Mich.  206. 

66Yant  V.  Charles,  219  S.  W.  572. 
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the  jury  to  show  his  feelings  and  affections  towards  the  natural 
objects  of  his  bounty,  and  in  connection  with  other  evidence,  if 
any,  may  be  considered  by  the  jury  to  show  his  mental  condition 
as  reflecting  upon  testamentary  capacity."^ 

§  5291.     Effect  of  attempt  at  suicide 

The  court  instructs  the  jury  that  neither  from  an  attempt  at 
suicide,  nor  from  the  completed  act,  does  the  law  draw  any  infer- 
ence of  insanit3\  The  proof  of  such  an  attempt  or  act  does  not  es- 
tablish unsoundness  of  mind  at  an  antecedent  or  subsequent  pe- 
riod of  time.  It  stands  simply  as  a  fact,  together  with  all  the  other 
facts  shown  by  the  evidence,  from  which  the  jury  are  to  determine 
whether- the  deceased,  at  the  time  of  making  his  will,  was  of  sound 
or  unsound  mind.*** 

§  5292.     Effect  of  probate  of  will 

The  court  instructs  the  jury  that,  if  the  plaintiffs  in  this  cause 
have  proved,  by  a  fair  preponderance  of  the  evidence,  the  charge 

that had  not  sufficient  mental  capacity  to  execute  the  will 

in  suit  at  the  time  he  signed  it,  then  such  will  would  be  invalid  in 
law,  and  you  should  so  find.  And  if  such  proof  has  been  made,  the 
fact,  if  it  be  a  fact,  that  the  will  has  been  heretofore  probated  in 

the  circuit  court,  would  not  uphold  the  will   or  render  it 

valid.  I  instruct  you  that  the  record  of  the  probate  of  the  will  in 
question  cannot  be  considered  by  you  as  evidence  tending  to  prove 

the  sanity  of  the  testator,  ■_ ,  at  the  time  of  the  execution  of 

said  will."**     , 

You  are  instructed  that  the  fact  the  will  in  question  has  been  ad- 
mitted to  probate  is  prima  facie  evidence  that  the  deceased  was  a 
person  of  sound  mind  and  of  disposing  memory,  and  that  the  will 
was  duly  and  properly  executed,  and  must  prevail  unless  overcome 
by  a  preponderance  of  the  evidence.''" 

§  5293.     Weight  and  sufficiency  of  evidence 

§  5293(1).    Illinois  < 

The  jury  are  instructed  that  when  a  will  is  proved,  including 
soundness  of  mind  and  memory  on  the  part  of  the  testator,  by  the 
testimony  of  two  subscribing  witnesses,  and  unsoundness  of  mind  is 
alleged  as  the  ground  for  setting  the  will  aside,  the  fact  of  in- 
sanity or  unsoundness  of  mind  must  be  established  by  a  preponder- 
ance of  all  the  evidence.  The  evidence  of  insanity  or  unsoundness  of 
mind  shrjuld  ])rcpon(leratc,  or  the  will  be  taken  as  valid.    If  there  is 

"  LostfT  V.  Hiiripkiiis,  8:3  S.  E.  1002,  oo  Unidlcy    v.    Onstott,    103    N.    E. 

117  Va.  .V).  708,  ISO  Jiid.  087. 

08  In   ro   Millcr'a   Will   (Del.)   85  A.  t<>  Siuik»t  v.  Bacon,  101  N.  E.  1001, 

803,  3  Uoycc,  477.  ISO  lud.  31.'i:. 


5477  WILLS  §  5293(3) 

only  a  bare  balance  of  evidence,  or  a  mere  doubt  only  of  the  sanity 
of  the  testator,  or  of  his  unsoundness  of  mind,  the  presumption  in 
favor  of  sanity,  if  proven  as  above  stated,  must  turn  the  scale  in 
favor  of  the  sanity  of  the  testator.'^ 

The  jury  are  instructed  that  where  an  instrument  purporting  to 
be  a  will  is  proved,  including  soundness  of  mind  and  memory  on 
the  part  of  the  testatrix,  by  the  testimony  of  the  subscribing  wit- 
nesses and  other  witnesses,  and  unsoundness  of  mind  is  alleged  as  a 
ground  for  setting  the  will  aside,  the  fact  of  insanity  or  of  unsound- 
ness of  mind  must  be  established  by  a  preponderance  of  the  evi- 
dence. The  evidence  of  insanity  should  preponderate,  or  the  will 
must  be  taken  as  valid.  If  the  evidence  is  evenly  balanced  as  to 
the  sanity  of  the  testator,  the  presumption  in  favor  of  sanity,  if 
proved,  as  above  stated,  must  turn  the  scale  in  favor  of  the  sanity  of 
the  testator.'^^ 

§  5293(2).     Michigan 

You  are  instructed  that,  in  determining  the  question  of  testator's 
capacity,  it  is  the  duty  of  the  jury  to  consider  all  the  facts  which,  by 
a  preponderance  of  evidence,  they  find  to  be  true.  If  these  facts, 
taken  together,  and  rightly  considered  by  the  jury,  fail  to  satisfy 

them  that,  at  the  time  of  making  the  will,  was  capable  of 

comprehending  and  appreciating  the  claims  which  his  children  had 
upon  him,  then  they  must  reject  it.'^ 

With  these  instructions  in  your  mind,  weigh  the  testimony  of  all 
the  witnesses.  Many  of  these  were  persons  who  spoke  from  actual 
knowledge  of  the  deceased.  Consider  the  testimony  of  those  as  well 
as  that  of  the  experts,  and  give  to  each  and  every  one  of  them  such 
weight  as  you  may  deem  proper.  This  question  of  capacity  is  en- 
tirely and  exclusively  for  your  disposition  and  decision.'* 

§  5293(3).    Virginia 

The  court  instructs  the  jury  that  the  testimony  of  credible  wit- 
nesses present  at  the  execution  of  the  will  is  entitled  to  peculiar 
weight  on  the  question  of  testamentary  capacity,  and  that  this  is  es- 
pecially true  of  attesting  witnesses  whose  duty  it  is  to  ascertain  and 
judge  of  the  testator's  mental  capacity  at  the  time.''^ 

The  court  further  instructs  the  jury  that  direct  proof  is  not  nec- 
essary to  overthrow  a  will,  but  any  facts  and  circumstances  are 
sufiicient  as  evidence  that  will  satisfy  the  jury  of  the  incapacity  of 

^1  Kellan  v.  Kellan,  101  N.  E.  614,  7  4Fraser  v.  Jennison,  3  N.  W.  882, 

258  111.  2.56 :    Taylor  v.  I'egram,  37  N.  42  Mich.  206. 

E.  8.37.  151  111.  106.  -?  5  Lester    v.    Simpkiiis,    83    S.    E. 

--'  Hallenbeck  v.  Cook,  54  N.  E.  154,  1062,  117  Va.  55;    Huff  v.  Welch,  78 

180  111.  65.  S.  E.  573,  115  Va.  74. 

-3  Kivard  v.  Rlvard,  66  N.  W.  681, 
109   Mich.  98,  63  Am.   St.   Rep.   566. 
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the  testator  to  make  testamentar}-  disposition  of  his  propert}'  at  the 
time  of  the  execution  of  his  will."*' 

§  5293(4).     Wyoming 

The  jury  are  instructed  that  when  a  will  is  proved,  including 
soundness  of  mind  and  memory  on  the  part  of  the  testator,  by  the 
testimony  of  two  subscribing  witnesses,  as  in  this  case,  and  un- 
soundness of  mind  is  alleged  as  a  ground  for  setting  the  will  aside, 
the  fact  of  insanity  or  of  unsoundness  of  mind  must  be  established 
by  a  preponderance  of  the  evidence ;  the  evidence  of  insanity  should 
preponderate,  or  the  will  must  be  taken  as  valid.  If  there  is  only  a 
bare  balance  of  evidence,  or  a  mere  doubt  only,  of  the  sanity  of  the 
testator,  the  presumption  in  favor  of  sanity,  if  proved  as  above 
stated,  must  turn  the  scale  in  favor  of  the  sanity  of  the  testator.'" 

§  5294.     Weight  of  expert  testimony 

You  are  instructed  that  the  testimony  of  medical  men  ot  ex- 
perience in  their  profession  in  this  class  of  cases,  after  a  careful  ex- 
amination of  the  testator's  mental  condition,  touching  the  mental 
condition  of  the  deceased  at  the  time  of  the  execution  of  the  will  in 
question,  may  be  by  you  given  more  weight  and  consideration  than 
the  testimony  of  non-professional  witnesses."* 

§  5295.     Weight  of  testimony  of  attending  physician 

The  jury  are  further  instructeci  that  testamentary  incapacity 
does  not  necessarily  require  that  a  person  shall  actually  be  insane. 
Weakness  of  intellect,  regardless  of  how  it  may  arise,  may  render 
the  testator  incapable  of  making  a  valid  will,  provided  such  weak- 
ness really  disqualifies  him  from  knowing  or  appreciating  the  na- 
ture, e'fifect  and  consequences  of  the  act  he  is  engaged  in ;  and  in 
passing  upon  the  question  of  the  mental  capacity  of  the  testator  to 
execute  the  paper  writing  in  question,  the  court  tells  the  jury  that 
credible  testimony  of  an  attending  physician  occupies  a  high  grade, 
and  such  evidence  is  entitled  to  peculiar  weight,  and  especially 
so  in  the  case  of  tlic  physician  attending  the  patient  through 
his  last  illness  when  said  paper  writing  was  executed."^ 

§  5296.     Weight  of  attestation   to  will  and  of  testimony  of  sub- 
scribing witnesses 
§  5296(1).    Colorado 

You  are  further  instructed  that  the  fact  that  persons  identify 
themselves  with  the  transaction  as  witnesses  is  an  indication  that  in 

Tfllliin:  V.  Wilcli.  7S  S.  !•;.  ',T.'„  II.j           TSiilako  V.  KourUe,  38  N.   W.  392, 

Va.  74.  74  Iowa,  51!). 

"Wood   V.    Wood,    JOl  i'.   811,   li.J           ■"Lester    v.    Simpkius,    83    S.    E. 

Wvo.  20.  lOCli,  117   N'u.  55. 
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their  opinion  the  person  executing  the  instrument  is  competent  to 
do  so.  The  witnesses  must  be  understood  to  attest  not  merely  the 
act  of  signing,  but  also  the  mental  capacity  of  the  testator  at  the 
time  of  the  signing,  and  the  fact  of  this  attestation  to  the  said  will 
should  be  taken  into  consideration  by  you,  together  with  all  the 
evidence  in  the  case,  in  determining  whether  or  not  the  instrument 

presented   before   you   is   the   last   will   and   testament   of  , 

deceased.*® 

§  5296(2).     Delaware 

The  court  instructs  the  jury  that  the  law  makes  a  distinction 
between  the  subscribing  witnesses  to  the  will  and  other  witnesses. 
The  subscribing  witnesses  being  placed  by  the  law  around  the 
testator,  at  the  time  of  the  execution  of  his  will,  for  the  special 
purpose,  among  others,  of  ascertaining  and  judging  of  his  capacity, 
they  are  permitted  to  testify  as  to  the  opinion  they  formed  at  the 
time,  of  the  condition  of  his  mind — whether  it  was  sound  or  un- 
sound. And  if  they  are  persons  of  intelligence  and  veracity  their 
opinions  are  entitled  to  great  weight  with  the  jury.  Other  wit- 
nesses may  testify  to  his  behavior,  his  conduct  and  conversations, 
his  appearance,  and  to  particular  facts,  tending  to  throw  light  on  the 
state  of  his  mind,  and  from  which  its  condition  can  be  fairly  in- 
ferred, at  the  time  he  executed  his  will,  but  they  cannot  testify  to 
their  opinion,  merely,  of  his  capacity,  without  also  stating  the  facts 
upon  which  that  opinion  is  founded ;  and  if  the  facts  do  not  fully  and 
clearly  warrant  that  opinion,  the  opinion  must  go  for  nothing,  for 
it  is  the  fact,  and  not  the  opinion,  upon  which  you  must  rely,  in 
forming  your  judgment.*^ 

The  court  instructs  the  jury  that  the  value  of  the  opinion  of  a 
subscribing  witness,  like  other  witnesses,  depends  upon  the  op- 
portunity the  witness  had  to  observe  and  judge  the  testator's  men- 
tal condition  and  capacity  at  the  time  the  will  was  executed,  and 
upon  his  use  of  such  opportunity.  If  it  clearly  appears  from  the 
testimony  that  he  did  not  have,  or  having,  did  not  use,  his  oppor- 
tunity of  observation,  the  special  value  of  his  opinion'  ceases,  be- 
cause the  peculiar  weight  given  by  law  to  such  testimony  arises 
from  the  witness'  opportunity  of  observation  and  the  probability 
of  his  using  the  opportunity  on  account  of  his  participation  in  the 
transaction.**' 

§  5296(3).    Virginia 

The  jury  are  instructed  that  the  testimony  of  credible  witnesses 
present  at  the  execution  of  the  will  is  entitled  to  peculiar  weight  on  the 

so  Davis  V.   Davis,    170   P.   208,   64  s- in  re  Millers  Will,  85  A.  803,  3 

Colo.  62.  Boyce,  477. 

SI  In  re  Miller's  Will,  85  A.  803,  3 
Boyce,  477. 
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question  of  testamentary  capacity,  and  that  this  is  especially  true  of 
attesting  witnesses,  whose  duty  it  is  to  ascertain  and  judge  of  the  tes- 
tator's mental  capacity  at  the  time.*^ 

D.    Fraud 

See,  also,  post,  §  5318. 

§  5297.     When  will  set  aside  for  fraud 
§  5297(1).     Alabama 

The  jury  are  instructed  that  fraud  is  a  trick,  artifice,  or  manag-e- 
ment  which  induces  a  person  to  dispose  of  his  property,  or  to  do 
some  act  contrary  to  his  wishes,  or  in  such  a  way  as  he  would  not, 
but  for  such  fraud.*** 

§  5297(2).    California 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  the  deceased,  ,  executed  the  will  contested  in  this  pro- 
ceeding actuated  and  controlled  solely  by  representations  made  to 

him  by  the  proponent, ,  and  that  these  representations  were 

false ;  yet,  if  you  do  not  find  from  the  evidence  that  the  proponent 
made  these  representations  with  intent  to  deceive  the  decedent,  or 
with  intent  to  induce  him  to  execute  his  will,  or  if  you  do  not  find 
that  the  proponent  knew  such  representations  to  be  false,  or  did 
not  believe  them  to  be  true,  then  you  will  find  for  proponent  on  the 
issue  of  fraud.*^ 

§  5297(3).     Texas 

The  jury  are  instructed  that,  if  you  find  and  believe  from  a  pre- 
ponderance of  the  evidence  that  prior  to  the  time  of  the  execution 
of  the  paper  writing  herein  in  controversy,  which  has  been  probated 

as  the  last  will  and  testament  of ,  the  said  ,  now  dc' 

ceased,  desired  to  make  a  difi^erent  testamentary  disposition  of  her 
property  from  what  is  made  in  said  paper  writing,  and  that  the  de- 
fendant   desired  her  to  devise  same  to  him  absolutely,  and  in 

order  to  induce  her  to  do  so  the  said  defendant promised  the 

said  ,  now  deceased,  and  agreed  with  her  that,  if  she  would 

devise  the  whole  of  said  property  to  him  absolutely  as  her  sole  lega- 
tee, he  would  at  his  death  devise  said  property  or  a  part  thereof  to 

her  chiUlron, and ,  and  her  grandchildren, and 

,  and  that  the  said  defendant  ,  fraudulently  made  the 

said  promis(;  with  the  intention  and  purpose  not  to  keep  it,  and  with 
the  intention  and  purpose  of  influencing  the  action  of  the  said 
,   and    that   the   said  relied  on   the   said   promise   so 

•^s  UiiHt  V.  TU'U],  1)7  S.   E.  324,  124  sb  in  ro  Bontou's  Will,  G3  P.  775, 

Va.  1.  131  Cal.  472. 

"<  r.Inkr'v'8  lleira  v.  Blakcy's  Ex'x, 
33  Ala.  Oil. 
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made,  if  it  was  made,  and  that  the  same  did  actually  influence  her  to 
execute  the  paper  writing  herein  in  controversy,  and  that  without 
said  promise,  if  it  was  made,  she  would  not  have  executed  said  paper 
writing,  then  you  will  find  that  the  said  paper  writing  was  procured 
by    fraud    and    is    not    the    last    will    and    testament    of    the    said 


§  5298.     Burden  of  proof 

The  jury  are  instructed  that  the  burden  of  proving  fraud  in  this 
case  is  on  the  contestants,  and  unless  they  have  satisfied  the  jury 
by  the  testimony  in  the  case  that  this  will  was  procured  by  some 
artifice,  trick,  or  management  and  that  the  testator,  but  for  such 
artifice,  trick,  or  management  would  not  have  made  this  paper  as  his 
last  will  as  it  is  made,  then,  on  the  issue  of  fraud,  the  jury  cannot 
find  in  favor  of  the  contestants.*'^ 

E.    Undue  Influence 

1.     What   Constitutes 
§  5299.     In  general 

§  5299(1).    Alabama 

You  are  instructed  that  whether  the  free  agency  of  the  testatrix 
is  destroyed  or  mastered  by  physical  force  or  mental  coercion,  by 
threats  which  occasion  fear,  or  by  importunity  which  the  testatrix 
is  too  weak  to  resist,  or  which  extorts  compliance  in  the  hope  of 
peace,  is  immaterial.  In  considering  the  question,  therefore,  it  is 
essential  to  ascertain  as  far  as  practicable  the  power  of  coercion  on 
the  one  hand  and  the  liability  of  its  influence  on  the  other,  and 
whenever  through  weakness,  ignorance,  dependence,  or  implicit  re- 
liance of  one  on  the  good  faith  of  another,  the  latter  obtains  an 
ascendancy  which  prevents  the  former  from  exercising  an  unbiased 
judgment,  undue  influence  exists.*** 

You  are  instructed  that  the  true  test  as  to  influence  is  to  be 
found,  not  so  much  in  the  nature  and  extent  of  the  influence  exer- 
cised, as  in  the  effect  that  such  influence  has  upon  the  person  who 
is  making  his  will.*^ 

You  are  instructed  that,  if  the  evidence  shows  that  the  will  was 
obtained  by  moral  coercion,  or  by  the  importunity  which  could 
not  be  resisted  by  the  testatrix,  you  must  find  that  issue  in  favor 
of  contestant.^" 

86  Morrison  v.  Thoman,  89  S.  W.  Ala.  345 ;  Gaither  v,  Phillips,  75  So. 
409,  99  Tex.  24S.  295,  199  Ala.  689. 

8T  Blakey's  Heirs  v.  Blakey's  Ex'x,  sd  Gaither  v.  Phillips,  75   So.  295, 

33  Ala.  611.  199  Ala.  689. 

88  Wear  v.  Wear,   76  So.  Ill,   200  oo  Gaither  v.   Phillips,  75  So.  295, 

199  Ala.  689. 
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The  court  instructs  the  jury  that  and  have  pro- 
pounded to  this  court  for  probate  the  alleged  will  of  ,  de- 
ceased, under  which  instrument  they  are  the  largest  beneficiaries. 
The  widow  and  children  of  decedent  have  instituted  this  contest 
on  the  ground  that  undue  influence  was  used  in  procuring  its  ex- 
ecution, because  they  say  was  largely  indebted  to  propo- 
nents, and  used  this  power  to  coerce  him  into  making  this  will.  It 
is  my  duty  to  give  and  your  duty  to  observe  these  instructions  of 
law,  which  will  aid  you  in  arriving  at  your  verdict:  Undue  influ- 
ence is  that  influence  which  coerces  a  testator  to  do  that  which  is 
against  his  will,  or  to  substitute  the  will  of  another  for  his  own, 
and  it  matters  not  whether  the  party  using  this  undue  influence  de- 
rives any  personal  benefit  from  it  or  not.  This  coercion  may  be 
physical,  moral,  mental,  or  intellectual.  Whatever  destroys  the  free 
agency  of  and  constrains  a  testator  to  do  what  is  against  his  own 
will,  or  to  substitute  the  will  of  another  for  his  own,  is  undue  in- 
fluence in  testamentary  law.  And  this  undue  influence  is  not  to 
be  measured  by  its  amount  or  extent,  but  by  its  fruits  and  results. 
Your  inquiry,  therefore,  is,  was  undue  influence  used,  and  did  that 
influence  procure  the  making  of  the  will  in  question?  Every  in- 
fluence, no  matter  how  great,  although  exercised  successfully,  is  not 
necessarily  undue.  Another  element  must  be  present — the  influ- 
ence must  not  only  have  existed,  but  must  have  been  used  and 
produced  a  will  different  from  what  the  testator  if  free  would  have 
made.  If  undue  influence,  as  previously  defined,  produces  an  un- 
natural will,  if  it  disposes  of  testator's  property  to  a  stranger  to  the 
exclusion  of  his  family,  the  influence  is  undue,  and  invalidates  a 
will.  Now,  gentlemen,  it  is  your  duty  to  declare  if  that  undue  in- 
fluence existed  in  this  case.^^ 

You  are  instructed  that  influences  of  one  kind  or  another  sur- 
round every  rational  being,  and  operate  necessarily  in  determining 
his  course  of  conduct  under  every  relation  of  life.  Within  due  and 
reasonable  limits,  such  influences  afiford  no  grounds  of  legal  objec- 
tion to  his  acts.  Hence,  mere  passion  or  prejudice,  the  influence 
of  peculiar  religious  or  secular  training,  of  personal  associations, 
of  opinions,  right  or  wrong,  imbil^ed  in  the  natural  course  of  one's 
experience  and  contact  with  society,  cannot  be  set  up  as  undue, 
and  as  sufficient  of  themselves  to  defeat  a  will.''' 

You  are  instructed  that  the  influence  which  of  itself  will  vitiate  or 
defeat  a  will  must  be  ])rove(l  to  be  uikUu'.  v^uch  undue  influence 
is  defined  as  that  which  coni])cls  the  testator  to  do  that  which  is 


01  Chnndler  v.  Jost,  11  Su.  (;:;<;,  'M  »•.;  Knox    v.    Kjiox,    11    So.    125,   95 

.\la.   r,<Mi.  Ala.  495,  'M  Am.  St.  Ilci).  2o5. 
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against  his  will,  from  fear,  the  desire  of  peace,  or  some  feeling  which 
he  is  unable  to  resist,  and  which  is  tantamount  to  force  or  fear.^^ 

§  5299(2).     California 

The  jury  are  instructed  that  mere  general  influence,  not  brought 
to  bear  on  the  testamentary  act,  is  not  undue  influence,  but  that 
influence,  to  constitute  undue  influence,  must  be  used  directly  to 
procure  the  will,  and  must  amount  to  coercion,  destroying  free 
agency  on  the  part  of  the  testator.^* 

§  5299(3).     Illinois 

You  are  instructed,  as  a  matter  of  law,  that  undue  influence  in 
procuring  the  execution  of  a  will  which  will  render  a  will  so  pro- 
cured invalid  is  any  improper  or  wrongful  constraint,  machination, 
or  urgency  of  persuasion  whereby  the  will  of  a  person  is  over- 
powered, and  he  is  induced  to  do  or  forbear  an  act  which  he  would 
not  do,  or  would  do,  if  left  to  act  freely.  And  if  you  believe,  from 
the  evidence  in  this  case,  that  such  undue  influence  was  exerted 

over by  any  person  at  the  time  he  executed  the  alleged  will 

and  codicil  involved  in  this  suit,  then  and  in  that  case  it  is  your 
duty  to  find  against  the  validity  of  such  alleged  wall  and  codicil,  and 
return  a  verdict  that  the  same  is  not  the  will  and  codicil  of  said 

95 

The  jury  are  instructed  that,  when  undue  influence  is  alleged,  the 
real  inquiry  is  this :  Did  the  testator  make  and  execute  the  alleged 
will,  in  all  its  provisions,  of  his  own  free  will  and  volition,  so  that 
it  now  expresses  his  own  wishes  and  intentions,  or  was  the  testa- 
tor constrained,  or  induced  through  the  undue  influence,  restraint, 
coercion,  or  improper  conduct  of  others  to  act  contrary  to  his  own 
desires  and  intentions  as  regards  the  disposition  of  his  property, 
or  any  part  of  it?  ^^ 

§  5299(4).     Missouri 

The  court  instructs  the  jur}^  that  undue  influence,  such  as  is 
meant  in  these  instructions,  is  an  influence  that  restrains,  controls, 
directs,  and  diverts  or  coerces  the  will,  or  overcomes  and  confuses 
the  mind  and  judgment;   and  if  they  believe  from  the  evidence  that 

defendants, and ,  or  either  of  them,  or  other  person  or 

persons  in  their  behalf,  by  persuasion,  importunity,  or  other  device 
or  machination,  controlled,  directed,  restrained,  or  coerced  the  will 

or  confused  the  mind  of  the  testator, ,  deceased,  or  confused 

or  overcame  his  power  of  judging  of  the  true  relations  between 
himself  and  those  who  are  the  natural  objects  of  his  bounty,  in  the 

9  3  Knox    V.    Knox,    11    So.    125,    95  ssDowie  v.    Sutton,   81  N.  E.  395, 

Ala.  495,  36  Am.  St.  Rep.  235.  227  111.  183,  118  Am.  St.  Rep.  266. 

niln  re  Keegan's  Estate,  72  P.  828,  96  England   v.    Fawbush,   68  N.   E. 

139  Cal.  123.  526,  204  111.  384. 
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execution  of  the  paper  writing  read  in  evidence  as  and  for  his  last 
will  and  testament,  so  that  said  instrument  does  not  express  the 
will,  wish,  or  desire  of  said  testator  in  the  disposition  of  his  prop- 
erty, then  and  in  that  event  your  verdict  should  be  for  the  plain- 
tiiTs.3' 

§  5299(5).    Nebraska 

In  this  connection  you  are  instructed  that  the  term  "undue  in- 
fluence" means  such  influence  as  compels  or  induces  a  person  to  do 
that  which  is  against  her  real  wish  and  desire,  either  from  fear,  de- 
sire for  peace,  or  from  some  feeling  which  at  the  time  she  is  not 
able  to  control.  What  would  amount  to  undue  influence  in  one 
case  and  vitiate  a  will  of  a  testatrix  would  not  necessarily  be  so 
considered  in  another  case.  In  that  regard  every  case  stands  or  falls 
upon  the  peculiar  facts  and  circumstances  surrounding  it,  as  the 
same  may  be  established  by  the  evidence.  In  any  case,  however, 
the  undue  influence  necessary  to  vitiate  a  will  must  be  such  as 
to  amount  to  moral  force  destroying  the  free  agency  of  the  testa- 
trix and  substituting  another  person's  will  for  her  own.  There 
must  be  proof  that  the  purported  will  was  obtained  by  such  undue 
influence  and  that  the  circumstances  of  its  execution  are  incon- 
sistent with  any  other  hypothesis  but  undue  influence.^* 

§  5299(6).     Virginia 

The  court  instructs  the  jury  that  undue  influence  is  any  means 
employed  upon  and  with  the  testator  by  which,  under  the  circum- 
stances and  conditions  by  which  the  testator  was  surrounded,  he 
could  not  well  resist,  and  which  controlled  his  volition  and  induced 
him  to  do  what  otherwise  would  not  have  been  done.^® 

§  5300.     Necessity  that  free  agency  of  testator  be  destroyed 
§  5300(1).    Alabama 

I  charge  you,  gentlemen  of  the  jury,  that  testamentary  capacity 
does  not  im])ly  a  mind  wholly  unimpaired;  and  undue  influence,  to 
defeat  a  will,  must  overpower  the  will  of  the  testator,  must  amount 
to  coercion  or  fraud,  and  must  be  tantamount  to  force  or  fear,  and 
thus  destroy  the  free  agency  of  the  testator.^ 

You  are  instructed  that  even  undue  influence  cannot  of  itself 
defeat  or  vitiate  a  will,  when  offered  for  pro])ate,  unless  the  evidence 
proves  to  the  satisfaction  of  the  jury  the  two  following  points: 
First,  tiiat  the  influence  was  in  fact  exercised;    and,  second,  that 

"7    Mooro  V.  McNulty,  64  S.  W.  159,  »<»  I>ostor  v.  Sinii)l<ins,  S.'i  S.  E.  1062, 

104  Mo    111.  117  Va.  .V);    Cliappoll  v.  Trout,  1!)  S. 

o«  In  n-  Dovoy's  Estate,  162  N.  W.       K.  .'Ml,  !)()  Va.  845). 
134    101  Neb    11.  ^' ('(Mincill   v.   Mayliew,  55   So.  314, 

172  .\la.  205. 
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this  influence,  by  its  exercise,  was  effectual  in  producing  the  par- 
ticular will  offered  for  probate.^ 

You  are  instructed  that  undue  influence  is  influence  that,  oper- 
ating on  the  mind  of  testatrix,  constrains  her  to  do  that  which  is 
against  her  will,  and  in  some  degree  destroyed  her  free  agency, 
but  which  from  fear,  the  desire  of  peace,  or  some  other  cause  than 
affection,  she  is  unable  to  resist;   and,  unless  the  jury  believe  from 

the  evidence  that was  constrained  by  another  to  make  her 

will  against  her  own  wishes,  they  should  find  the  issues  against  the 
contestant, .* 

The  jury  are  instructed  that  the  jury  must  be  satisfied  by  a 
comparison  of  the  will  in  all  its  provisions,  and  under  all  the  ex- 
terior influences  which  were  brought  to  bear  upon  its  execution 
with  the  maker  of  it,  as  she  then  was,  that  such  a  will  could  not  be 
the  result  of  the  free  and  uncontrolled  action  of  such  a  person  so 
acted  upon,  before  they  can  by  their  verdict  invalidate  it.^ 

§  5300(2).     Connecticut 

The  court  instructs  tliQ  jury  that  if,  upon  considering  all  the  evi- 
dence upon  this  branch  of  the  case,  to  wit,  testamentary  capacit}^ 
according  to  the  rule  which  has  been  given  you,  you  find  that  the 
testatrix  was  of  sound  mind  and  capable  of  m.aking  the  will  at  the 
time  this  instrument  was  executed,  you  will  then  come  to  the  re- 
maining question  raised  by  the  appeal :  Was  the  will  procured  or 
induced  by  undue  influence  in  whole  or  in  part?  But  here  there 
is  no  "in  part"  about  it,  because  the  main  purpose  of  the  will  was 
confessedly,  or  apparently,  I  will  say,  from  the  face  of  it,  to  turn 

over  to the  property  that  it  was  expected  was  coming  from 

the  estate.     Now  what  is  or  what  is  not  undue  influence? 

The  degree  and  kind  of  influence  necessary  to  be  exerted  "over  the 
mind  and  conduct  of  the  testatrix,  to  render  it  undue,  must,  from 
some  cause  or  by  some  means,  be  such  as  to  induce  the  testatrix 
to  act  contrary  to  her  wishes,  and  to  make  a  different  will  and  dis- 
position of  her  property  from  what  she  would  have  made  if  left 
entirely  to  her  own  discretion  and  judgment.  The  free  agenc}'-  and 
independence  of  the  testatrix  must  be  overcome,  and  she  must  by 
some  domination  or  control  exercised  over  her  mind  have  been 
constrained  to  do  what  was  against  her  will,  or  what  she  was  una- 
ble to  refuse  and  too  weak  to  resist.  But  mere  kindness  of  treat- 
ment of  a  testatrix  by  a  legatee  would  not,  nor  would  merely  rea- 
sonable solicitation,  entreaty,  or  persuasion,  though  yielded  to,  if 

3  Knox  V.  Knox,  11  So.  125,  95  Ala.  5  Knox  v.  Knox,  11  So.  125,  95  Ala. 
495,  36  Am.  St.  Rep.  235.                              495,  36  Am.  St.  Rep.  235. 

4  Knox  V.  Knox,  11  So.  125,  95  Ala. 
495,  36  Am.   St.  Rep.  235. 
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the  yielding  were  done  intelligently  and  without  restraint  and  from 
a  sense  of  duty,  vitiate  a  will  under  other  respects  valid.® 

§  5300(3).     Indiana 

The  court  instructs  the  jury  that  undue  influence,  which  will  in- 
validate a  will,  must  be  an  influence  of  such  compelling  force  as 

to  make  it  appear  that  the  testatrix, ,  was  but  the  instrument 

by  which  the  overmastering  desire  of  another  was  expressed,  so 
that  the  will  in  suit  and  codicil,  thereto  are  not  the  will  and  codicil 

of  said  ,  except  in  the  sense  that  she  consented  to  put  her 

name  to  them  in  the  form  on  which  they  appear.' 

§  5300(4).     Maryland 

The  court  instructs  the  jury  that  the  influence  which  will  avoid 
the  will  offered  in  evidence  in  this  case  must  have  been  exerted  on 
,  deceased,  the  testatrix,  to  such  a  degree  as  to  have  amount- 
ed to  force  and  coercion,  destroying  her  free  agency,  or  by  impor- 
tunities which  could  not  be  resisted,  so  that  the  same  was  equal  to 
force  or  fear.* 

The  court  instructs  the  jury  that  the  verdict  of  the  jury  must  be 

for  the  said  caveatees, and ,  upon  the  third  issue,  and 

the  answer  of  the  jury  thereto  must  be.  "No,"  unless  they  find 
by    a    preponderance    of    the    evidence    that    such    influence    was 

exerted  upon ,  deceased,  to  such  a  degree  as  to  have  amounted 

to  force  and  coercion  destroying  her  free  agency  in  relation  to  the 
making  of  her  will.** 

§  5300(5).    Missouri 

The  court  instructs  the  jury  that  the  influence  exerted  upon  a 
testator  which  would  be  sufficient  to  invalidate  his  will  must  be 
such  as  to  amount  to  overpersuasion.  coercion,  or  force,  destroying 
his  free  agency  or  will  power,  and  not  merely  the  influence  of  at- 
tachment, or  a  desire  to  gratify  the  wishes  of  a  friend  or  neigtibor.'*' 

§  5300(6).    Texas 

You  are  instructed  that  by  the  term  "undue  influence,"  as  that 
term  is  used  in  these  charges,  is  meant  such  improper  dominion, 
constraint,  or  control  of  one  person  exercised  over  the  mind  of 
another  as  to  be  sufficient  to  subvert  and  overthrow  such  other 
person's  volition,  or,  in  other  words,  to  destroy  his  free  agency, 
so  that  the  i)arty  so  influenced  has  been  thereby  induced  to  do  that 
which  he  would  not  have  done  had  he  been  left  to  act  freely  and 
voluntarily.     The  inlluencc  must  be  such   tli.it   the  act  so  done  rep- 

'■■  AjMifiil   ot   WlK'Hi'i'.   J<»<>  -^-   I"'.  !"  ■'  W'iiiiiicr    v.    Klein,   \C,   A.    1  Hi,   125 

Conn.  .".HS.  .M<1.  L'-J!l. 

-  Davis  V.  J'.iilib.  Ii:.'  N.  i:.  40:;.  I"  .M()(»r<'  V.  xMiXully,  Gi  fc5.  W.  l;*!), 

»•  ■Wa-iior   V.  Klfiu,   U'.',  A.   44U,   125  1U4   Mo.   ill. 
M(l.  -S^'.). 
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resents  the  result  of  the  exercise  of  such  dominion,  constraint,  or 

control,  rather  than  the  will  and  expression  of  the  party  doing  the 

act.^^ 

§  5300(7).    Virginia 

The  court  instructs  the  jur}-  that  the  influence  which  will  vitiate 
a  will  must  amount  to  force  and  coercion,  destroying  free  agency. 
It  must  not  be  the  mere  desire  of  gratifying  the  wishes  of  another. 
That  would  be  a  very  strong  ground  in  favor  of  the  testamentary 
act.  Further,  there  must  be  proof  that  the  act  was  obtained  by  co- 
ercion or  importunity  which  could  not  he  resisted ;  that  it  was  done 
merely  for  the  sake  of  peace,  so  that  the  motive  was  tantamount  to 
force  and  fear.^^ 

§  5301.     Method  of  subverting  free  agency  of  testator 

You  are  instructed  that  whether  the  free  agency  of  the  testator 
is  destroyed  or  mastered  by  physical  force  or  mental  coercion, 
by  threats  occasioning  fear,  or  by  the  importunity  which  the  testa- 
tor is  too  weak  to  resent,  or  which  exhorts  compliance  in  the  hope  of 
peace,  is  immaterial.  In  considering  the  question,  therefore,  it  is 
essential  to  ascertain  as  far  as  practicable  the  power  of  coercion  on 
the  one  side,  and  the  liability  to  influence  on  the  other,  and  when- 
ever, through  weakness,  ignorance,  dependence,  or  implicit  reliance 
of  one  on  the  good  faith  of  another,  the  latter  obtains  an  ascendancy 
which  prevents  the  former  from  exercising  an  unbiased  judgment, 
undue  influence  exists. ^'^ 

'You  are  instructed  that  it  is  not  the  means  employed,  so  much  as 
the  effect  produced,  which  must  be  considered  in  determining 
whether  undue  influence  has  contributed  to  the  making  of  the  will ; 
for,  though  the  influence  exerted  over  the  testator  was  such  as  if, 
applied  under  ordinary  circumstances  or  exercised  over  persons  of 
ordinary  powers  of  resistance,  would  be  regarded  as  innocent,  yet, 
if  in  the  particular  case  it  resulted  in  a  disposition  of  the  property 
contrary  to  the  testator's  desire,  the  influence  was  undue. ^^ 

§  5302.     Advice,  persuasion,  or  entreaty  as  undue  influence 
§  5302(1).     Alabama 

The  jury  art  instructed  that,  if  the  jury  are  satisfied  that  the  tes- 
tatrix, at  the  time  of  the  execution  of  the  several  papers  propounded 
as  her  will,  was  capable  of  exercising  thought  and  reflection — if 
she  knew  what  she  was  about,  and  had  memory  and  judgment — her 

11  Beadle  v.   McCrabb    (Civ.  App.)  1 4  Wear  v.  Wear.   76  So.   Ill,   200 

199  S.  W.  355.  Ala.'  345;    Gaitlier   v.    Phillips    (Ala.) 

i2Wallen  v.  Wallen,  57  S.  E.  596,  75  So.  295,  199  Ala.  689;    Coghill  v. 

107  Va.  131.  Keimedy,  24  So.  459,  119  Ala.  641. 

13  Wear  v.  Wear,   76  So.   Ill,  200  i 

Ala.  345. 
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will  cannot  be  invalidated  on  the  ground  of  insanity.  Neither  can  it 
be  set  aside  on  the  ground  of  undue  influence,  unless  such  influence 
amounted  to  a  degree  of  restraint  such  as  the  testatrix  was  too 
weak  to  resist — such  as  deprived  her  of  her  own  free  agency,  and 
prevented  her  from  doing  as  she  pleased  with  her  property.  Nei- 
ther advice  nor  argument  nor  persuasion  will  vitiate  such  will,  made 
freely  and  from  conviction,  though  such  will  might  not  have  been 
made  but  for  such  advice  and  persuasion. ^^ 

§  5302(2).     Indiana 

The  court  instructs  the  jury  that  advice,  persuasion,  or  entreaty 
does  not  constitute  undue  influence,  but  undue  influence  that  will 
be  sufficient  to  vitiate  a  will  within  the  meaning  of  the  law  must 
be  such  in  every  case  as  in  some  degree  to  destroy  the  free  agency 
of  the  testator  and  constrain  him  to  do  what  is  against  his  will,  but 
what  he  is  unable  to  refuse  or  too  weak  to  resist. ^^ 

§  5302(3).     Nebraska 

You  are  instructed  that  not  all  influence  exerted  upon  a  testatrix 
on  the  making  of  her  will  is  undue  or  unlawful.  Lawful  influence 
arising  from  legitimate  family  and  social  relations  may  produce  ir- 
regularities in  the  disposition  of  property  which  may  work  an  ap- 
parent hardship,  but  neither  advice,  argument,  or  persuasion  so  be- 
stowed will  avoid  a  will  made  freely  and  from  convictions  held  by 
the  testatrix,  although  such  convictions  be  the  result  of  such  ad- 
vice, argument,  or  persuasion..  To  render  influence  undue  it  must 
subvert  the  free  agency  of  the  testatrix.^' 

§  5302(4).    Texas 

You  are  instructed  that  "undue  influence"  as  that  term  is  used 
in  this  charge,  which  is  the  only  issue  submitted  for  your  con- 
sideration, means  such  power  or  control  of  the  mind  and  conduct  of 
one  person  by  another  as  in  some  measure  destroys  the  free  agency 
of  the  person  upon  whom  such  influence  is  exercised,  and  prevents 
the  exercise  of  that  discretion  which  the  law  requires  a  party  should 
possess  at  the  time  of  the  execution  of  his  will.  It  consists  of  such 
influence,  overpersuasion,  coercion,  or  force  as  destroys  tlie  free 
agency  and  will  power  of  the  testator — that  is,  the  person  making 
the  will — and  makes  him  subject  to  the  control  of  the  person  ex- 
ercising such  influence.  It  may  consist  of  any  improper  or  wrong- 
ful constraint,  machination,  or  urgency  of  persuasion,  whereby  the 
will  of  that  jjcrson  is  overi)Owered  and  he  is  induced  to  do  or  for- 
bear doing  an  act  which  he  woulil  not  iuivc  done,  or  forborne  doing, 

IS  Knox  V.  Knox,  11  So.  1'J~,,  i).">  Alii.  ''  In  re  I  )()Vo.v's  Estate,  IGli  N.  W. 

•lO.j,  :;(;  Ain.  St.  Rep.  '2:',r,.  iia,  lOi  Meb.  11. 

ifl  Davis  V.  liabb,  IL'5  N.  E.   103. 
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had  he  been  left  to  act  free.  Argument,  persuasion,  and  appeals  to 
the  affection,  which  do  not  destroy  the  free  agency,  are  not,  of 
themselves,  undue  influence,  nor  advice  and  persuasion  which  do 
not  supplant  the  will  and  purpose  of  another  to  that  of  the  testator. 
Bearing  in  mind  the  foregoing  instructions  and  definition,  and  those 
that  may  be  hereinafter  or  by  special  charge  given  you,  if  you  find 
and  believe  from  a  preponderance  of  the  evidence  that  at  the  time 

,  deceased,  executed  the  will,  which  has  been  read  to  you  and 

introduced  in  evidence,  he  was  under  undue  influence  exercised  by 
his  wife,  ,  one  of  the  defendants  in  this  case,  and  was  sub- 
ject to  such  undue  influence,  if  any,  in  making  such  will,  at  the  time  of 
making  it  and  in  devising  the  property  therein  described,  your  verdict 
will  be  for  the  plaintiff",  but  if  you  do  not  so  find  and  believe  from 
a  preponderance  of  the  evidence,  your  verdict  will  be  for  the  defend- 
ants.^* 

You  are  instructed  that had  the  absolute  right  to  dispose 

of  his  property  by  will  according  to  his  own  inclination,  whether 
that  inclination  was  dictated  by  unreasonable  prejudice  for  one  or 
overwhelming  love  for  another.  The  test  is  not  the  justice  or  in- 
justice of  the  bequest,  and  it  is  not  to  be  measured  by  the  rea- 
sonableness of  the  disposition  of  the  property;  and  if  it  has  been 
shown  that  said  will  was  duly  executed,  and   if  it  has  not  been 

shown  that  said  will  of  was  the  result  of  undue  influence, 

that  is  to  say,  such  an  influence  as  was  equivalent  to  moral  coer- 
cion, and  which  substituted  the  will  of  some  one  else  for  the  will  of 

— ,  constraining  him  to  do  that  which  he  did  not  will  to  do,  then 

you  will  find  for  the  proponent,  ,  on  the  issue  of  undue  in- 
fluence, although  you  may  believe  from  the  evidence  that  the  will 

of  is  unjust  and  was  induced  by  prejudice   or  any  other 

cause.  And  in  this  connection  you  are  instructed  that  persuasion, 
entreaty,  cajolery,  importunity,  argument,  intercession,  and 'solicita- 
tion do  not  amount  to  undue  influence,  unless  they  were  such  as 
to  subvert  and  overthrow  the  will  of  the  testator  and  cause  him  to 
do  a  thing  which  he  did  not  desire  to  do.^^ 

§  5303.     Influence  of  legal  adviser 

You  are  instructed  that  as  her  legal  adviser  he  had  the  right, 
and  it  was  his  duty,  to  assist  her  in  arranging  the  disposition  of 
her  property  and  to  make  such  suggestions  as  would  assist  her  in 
determining  what  disposition  she  wished  to  make  thereof,  leaving 

18  Scott    V.    Townsend    (Tex.    Civ.  is  Smith  v.  Smith  (Tex.  Civ.  App.) 

App.)  159  S.  W.  342.  153  S.  W.  918. 
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to  her,  however,  the  right  to  decide  what  disposition  she  would 
make.'" 

§  5304.     Influence  obtained  by  affection  and  kindness 
§  5304(1).      Indiana 

The  jury  are  instructed  that  undue  influence  is  not  proved  by  dis- 
closing relations  of  friendship  and  afl^ection  between  the  parties, 
and  by  showing  kindly  offices  and  proper  conduct  on  the  part 
of  the  devisee."^ 

§  5304(2).    Iowa 

You  are  instructed  that  evidence  has  been  introduced  tending  to 
show  that  the  wife  of  testator  was  accustomed  to  accompany  him 
when  he  went  away  from  home,  and  also  that  she  participated  to 
some  extent  in  his  business  afifairs,  and  was  familiar  therewith,  and 
was  connected  with  her  husband  in  relation  thereto.  You  are  here- 
by instructed  that  such  facts,  if  proven,  do  not  raise  any  presump- 
tion of  undue  influence  on  her  part  upon  her  husband,  or  that  she 
influenced  him  to  execute  said  will ;  and,  even  though  she  advised 
him  to  make  the  will  as  he  did,  there  would  be  no  presumption 
therefrom  that  her  influence  was  undue.  If  the  wife,  in  her  faithful- 
ness and  good  qualities,  has  secured  the  respect  and  esteem  of  her 
husband,  even  to  such  an  extent  that  her  wishes  satisfy  him,  it 
would  not  amount  to  undue  influence,  should  he  make  a  will  in  ac- 
cordance with  her  request.  The  law  will  not  presume  that  a  wife 
would  exert  undue  influence  upon  her  husband,  nor  would  it  pre- 
sume that  a  will  made  in  harmony  with  her  request  or  preference 
-would  be  the  result  of  undue  influence  on  her  part.  No  presump- 
tion of  undue  influence  arises  from  the  fact  that  the  wife  advised 
her  husband  in  his  business  affairs,  or  even  guided  him  in  said 
matters.^- 

§  5304(3).     Maryland 

You  are  instructed  that  neither  the  influence  of  affection  nor  at- 
tachment for  the  caveatees, and  ,  or  either  of  them, 

or  the  mere  desire  to  gratify  the  wish  of  them  or  either  of  them, 
would  vitiate  the  will ;  for  that  would  be  a  very  strong  argument  in 
favor  of  the  will.~'* 

§  5304(4).    Missouri 

The  jury  arc  instructed  that  the  words  "undue  influence,"  as  used 
in  these  instructions,  mean  such  inllucnce  as  amounts  to  overper- 
suasion,  coercion,  or  force,  overpowering  and  destroying  the  free 

If*  In    re   Mnrliu's    Will,   1  V2   N.   W.  ^^  In    iv  'IN.w  iisciid's   Kslate,  07  N. 

71,  HH;  lovvii,  li.".:!.  \V.  IIOS,   \T2  Iowa,  24(>. 

-•■  (;(>(.(lliar  V.  I,i(iil<a.v,  .".">  X.  K.  (\'.)\,  -••  Wa^Mier  v.  Klein,  1)3  A.  446,  125 

]:;';  imi.  i,  i:;  .\iii.  st,  itcp.  ::'.)(;.  Md.  l'-ju. 
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agency  and  will  power  of  the  person  upon  whom  'it  is  used,  and 
no  amount  of  influence  or  advice  or  persuasion  which  comes  short 
of  such  eiTect  will  amount  to  undue  influence.  The  mere  influence 
of  affection  or  attachment  or  the  desire  of  gratifying  the  wishes 
of  one  beloved,  respected,  and  trusted  by  the  testator  does  not 
constitute  undue  influence  within  the  meaning  of  the  law.     Hence, 

even  if  the  jury  believe  from  the  evidence  that  codefendants, 

and ,  or  either  of  them,  at  and  prior  to  the  time  of  the  execu- 
tion of  the  will  in  question,  exercised  an  influence  over  the  testatrix 
whereby  she  was  induced  to  dispose  of  her  estate  in  the  manner  she 
did  in  her  will,  yet  if  the  jury  believe  from  the  evidence  that  such 
influence  was  gained  over  the  testatrix  by  kindness  and  friendly 
attention  to  her,  and  that  it  was  exercised  solely  as  a  persuasive  in- 
ducement to  the  making  of  the  said  will  and  the  disposition  of  her 
property,  and  not  in  such  a  way  as  to  destroy  her  freedom  of  will 
to  such  extent  that  she  could  not  exercise  it  in  accordance  with  her 
own  judgment,  and  that  she  was  not  thereby  constrained  to  make 
a  will  and  to  make  such  a  disposition  of  her  property  as  was  against 
her  actual  will,  then  such  influence  so  exercised  is  not  in  contempla- 
tion of  law  undue  influence,  and  is  insufficient  to  invalidate  said 
will.2* 

§  5304(5).     North  Carolina 

The  court  instructs  the  jury  that  the  fact  that bequeathed 

his  property  to  his  wife  would  not  by  itself  be  evidence  of  undue 
influence,  because  influence  obtained  by  affection  and  kindness  can- 
not be  regarded  as  undue  influence,  but  the  influence  must  partake 
of  the  nature  of  fraud.*^^ 

§  5304(6).    West  Virginia 

The  jury  are  instructed  that,  if  the  provisions  of  the  will  were  in- 
duced by  the  extreme  kindness  and  attention  to  the  testator  on  the  part 
of  the  principal  devisees,  this  will  not  constitute  undue  influence  which 
will  invalidate  the  will.* 

§  5305.     Ill  will  towards,  or  dislike  of,  contestants 

You  are  instructed  that  there  is  some  evidence  in  this  case  tend- 
ing to  show  that  the  testator  was'at  one  time  engaged  in  some  liti- 
gation with  the  mother  of  the  contestant,  and  bore  some  ill  will  or 
dislike  toward  her;  and  you  are  instructed  that  if  the  testator  was 
influenced  thereby  to  make  his  will  as  he  did,  and  at  the  time  was 

^4  Seibert    v.    Hatcher.    102    S.    W.  25  in  re  Broach's  Will,  90  S.  E.  GSl, 

962,  205   Mo.   83.     This  is   proper   in  172  N.  C.  520. 

connection  with  other  instructions  as  *  Kerr  v.  Lunsfortl,  8  S.  E.  493,  31 

to  the  presumption  arising  from  close  W.  Va.  659,  2  L.  K.  A.  668. 
confidential    relationship    of    testator 
and  beneficiary. 
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of  sound  mind,  if  he  did  so  by  his  own  free  choice  and  agency,  his 
will  would  be  valid,  and  should  be  recognized  by  you,  even  if  he 
d'd  it  unjustly  or  with  mistaken  opinion,  as  to  the  matters  inv.olved. 
That  would  not  invalidate  his  will,  but  would  rather  tend  to  ex- 
plain why  he  made  Jiis  will  as  he  did.~^ 

§  5306.     Misrepresentations  as  constituting  undue  influence 

You  are  instructed  that,  if  the  testatrix  is  given  a  false  impres- 
sion concerning  persons  who  are  the  natural  objects  of  her  bounty, 
so  that  when  she  comes  to  make  her  will  she  acts  upon  false  be- 
lief, and  gives  or  withholds  her  bounty  in  a  manner  entirely  differ- 
ent from  what  her  action  would  have  been  had  it  not  been  based 
on  false  belief  or  opinion  deliberately  instilled  into  her  mind  for 
the  purpose  of  influencing  her  will,  and  if  in  such  case  the  testatrix 
is  not  in  position  from  any  cause,  as  misrepresentation  or  conceal- 
ment of  the  true  facts,  to  judge  for  herself,  and  to  deliberate  or 
resist  the  influence,  and  the  will  is  the  result  of  them,  it  is  invalid 
from  undue  influence.^' 

2.     Bt'idenci 

§  5307.     Presumptions  and  burden  of  proof 
§  5307(1).    Alabama 

You  are  instructed  that  the-  existence  of  confidential  relations 
between  the  testator  and  principal  or  large  beneficiaries  under  the 
will,  coupled  with  activity  on  the  part  of  the  latter  in  and  about  the 
execution  and  preparation  of  the  will,  such  as  initiation  of  proc'eed- 
ings  for  the  preparation  of  the  will,  or  participation  in  such  prep- 
aration, employing  the  draftsman,  selecting  the  witnesses,  exclud- 
ing persons  from  the  testator  at  or  about  the  time  of  the  execu- 
tion of  the  will,  concealing  the  making  of  the  will  after  it  was  made, 
and  the  like,  will  raise  a  presumption  of  undue  influence,  and  cast 
on  them  the  burden  of  showing  that  it  was  not  induced  by  coercion 
or  fraud  on  their  part,  directly  or  indirectly .~* 

You  are  instructed  that  the  general  rule  of  law  in  a  contest  of  a 
will  for  undue  influence  is  that  the  burden  of  proof  is  put  upon  the 
contestant;  that  is,  the  proof  of  the  legal  execution  of  a  will  hav- 
ing been  made  by  a  testator  of  «ound  mind  at  the  time  of  its  ex- 
ecution, and  who  is  otherwise  legally  qualified  to  make  a  will,  puts 
on  the  contestant  the  duty  of  showing  that  the  will  was  the  result 
of  undue  influence  exerted  upon  the  testator.  To  this  general  rule, 
however,  there  are  exceptions.    Where  one  alleged  to  have  used  un- 

2fl  In  re  Townscnd's  Estate,  !)7  N.  '-«  Co^'liill   v.  Keunedy,  2i  So.  459, 

W.  110S,  122  lown,  240.  110  Ahi.  U41. 

27  (iiiillicr    V.    i'hillips,   75   So.   2U5, 
IW  Ala.  OSU. 
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clue  influence,  previously  defined,  stands  in  some  confidential  rela- 
tion towards  the  testator,  such  as  attorney,  guardian,  agent,  etc., 
and  receives  large  benefits  under  the  will,  then  the  burden  of  proof 
shifts  from  the  party  seeking  to  defeat,  to  the  party  seeking  to  estab- 
lish, the  will,  and  the  latter  must  satisfy  the  jury  that  the  will  was 
the  free  act  of  the  testator.     If,  from  the  evidence,  you  believe  the 

proponents  possessed  great  influence  over ,  by  reason  of  his 

indebtedness  to  them  or  any  other  reason,  and  by  that  influence 
procured  the  making  of  the  will  in  question,  and  that  the  propo- 
nents stood  in  a  confidential  relation  to  ,  and  received  large 

benefits  under  this  will,  to  the  exclusion  of  those  naturally  entitled 
to  his  bounty,  you  will  find  this  will  void  for  undue  influence.    The 

fact  that was  largely  indebted  to  the  proponents,  and  that 

they  are  large  beneficiaries  under  this  will,  raises  no  presumption 
of  law  against  the  validity  of  the  will.'^ 

§  5307(2).     Connecticut 

You  are  instructed  that  the  mere  fact  that  the  legatee  in  the 
will  was  present  when  the  will  was  made,  if  that  were  so,  or,  as 
in  this  case,  the  fact  that  she  came  in  shortly  after  the  will  waS' 
made,  without  any  evidence  that  the  legatee  induced  or  procured 
the  execution  of  the  will,  does  not  in  itself  raise  any  presumption 
of  undue  influence.  If  a  paper  is  signed  with  all  the  requisite  for- 
malities of  a  will,  and  the  person  signing  it  is  shown  to  have  suffi- 
cient capacity  to  make  a  will,  the  presumption  is  that  it  was  exe- 
cuted freely  and  without  fraud  or  mistake,  until' the  contrary  ap- 
pears.^® 

Tlie  court  instructs  the  jury  that,  the  burden  of  proof  is  upon 
the  proponents  upon  the  question  of  testamentary  capacity.  They 
must   prove   to   you   by   a   fair   preponderance   of   the   evidence   that 

had    testamentary    capacity.      But    when    you    come    to    the 

question  of  undue  influence,  the  burden  of  proof  shifts,  and  there 
the  burden  of  proof  is  upon  the  contestants  to  prove  by  a  fair 
preponderance  of  the  testimony  that  the  will  was  procured'  by  the 
exercise  of  undue  influence.  And  burden  of  proof,  of  course,  means 
just  the  same  for  the  contestants  that  it  means  for  the  other  side, 
the  making  out  of  the  case  by  a  fair  preponderance  of  the  evi- 
dence, by  the  better,  by  the  weightier  evidence.^^ 

§  5307(3).    Indiana 

The  court  instructs  the  jury  that  the  burden  rests  upon  plain- 
tiffs to  prove  by  a  preponderance  of  evidence  in  this  case  in  order 

2  9  Chandler  v.  Jost,  11  So.  636,  96  3i  Appeal  of  "Wheeler,  100  A.  13,  91 
Ala.  596.                                                            Conn.  388. 

3  0  Appeal   of  Wheeler,   100   A.   13, 
-.91  Conn.  388. 
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to  invalidate  the  will  and  the  codicil  in  suit  on  the  ground  of  undue 
influence  or  duress  that  at  the  time  of  the  execution  of  both  the 
will  and  the  codicil  such  undue  influence  was  directly  connected 
with  their  execution  and  operated  at  the  time  the  same  were  made.^- 
§  5307(4).     Maryland 

You  are  instructed  that  the  burden  of  proof  is  upon  the  caveator, 

,  to  show  not  only  that  influence  tantamount  to  force   (so 

as  to  actually  destroy  free  agency)  existed,  but  that  it  was  exercised 
for  the  purpose  of  procuring  the  execution  of  the  will  offered  in 
evidence,  and  that  the  same  was  obtained  by  means  of  undue  in- 
fluence so  exercised. ^^ 

§  5307(5).    Virginia 

You  are  instructed  that  when  an  old  man.  years  old,  of 

greatly  impaired  health  and  enfeebled  mind,  away  from  his  next  of 
kin,  and  in  the  custody  of  persons  of  no  kin,  is  induced  to  make  a 
will  giving  to  such  persons  his  entire  estate,  the  law  requires  that 
such  persons  must  clearly  prove  that  the  will  was  the  free  and  vol- 
untary act  of  the  testator,  and  an  intelligent  expression  of  his  wish- 
es respecting  the  disposition  of  his  property.^* 

§  5308.     Presumption  from  relation  of  beneficiary  and  testator 
§  5308(1).     Alabama 

You  are  instructed  that  the  existence  of  confidential  relations  be- 
tween the  testatrix  and  the  beneficiaries  under  the  will,  or  either  of 
them,  coupled  with  activity  on  the  part  of  the  latter  in  and  about 
the  preparation  of  the  will,  and  its  execution,  such  as  initiation  of 
proceedings  for  the  preparation  of  the  will,  employing  or  aiding  in 
the  employment  of  the  draftsman,  will  raise  the  presumption  of 
undue  influence,  and  cast  on  such  beneficiary  the  burden  of  show- 
ing to  the  reasonable  satisfaction  of  the  jury  that  such  will  was  not 
mduced  by  coercion  or  fraud  on  his  part,  directly  or  indirectly.^** 

§  5308(2).     Illinois 

The  jury  are   instructed  that,  because  was  taken  to  the 

home  of  one  of  the  l^eneficiaries,  they  are  not  to  presume  that  un- 
due influence  was  exercised,  but  that  the  exercise  of  such  influence 
must  be  ])roven  by  a  ]:)reponderance  of  the  evidence.^* 

§  5308(3).     Massachusetts  * 

The  cf)urt  instructs  the  jury  that  the  law  watches  with  jealousy 
the  transactions  between  a  jjhysician  and  his  ])atient;  that  such 
relati(jns  are  conrKJeiiliai  relations,  and  alj'urd  in  the  eye  of  the  law 

•t-'  Davis  V.   JiMl.l..   ]'_';-,   \.  K.  40.3.  •:•  ( iiiitlicr    v.    I'liillips.    7".    So.    20"., 

;':!  WiiyiKT   V.    Klein.  U'.',  A.  44G,    125  i;»!>  .\l:i.  (IS!). 
M(l.  22!t.  •••■"  Kcllaii   v.  Kclliui,   lUl  N.  E.  U14, 

•■•••  ('liai.|.cil   V.  Trciil,   10  S.   E.  314,  258  111.  25G. 
!tO  Vu.  SIO. 
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an  opportunity  and  temptation  on  the  part  of  the  physician  to  take 
advantage  thereof;  that  where  a  patient  writes  a  will  which  pro- 
vides for  a  benefit  to  the  family  of  the  physician,  and  especially 
when  such  physician  also  occupies,  with  respect  to  his  patient,  a 
position  of  personal  friendship  and  confidence,  the  presumption  of 
law  is  tliat  such  physician  has  exercised  over  his  patient  an  un- 
due influence ;  and  such  presumption  of  law  also  exists,  whether 
the  relations  of  friendship  and  confidence  exist  or  not,  and  such 
presumptions  are  of  evidential  value.  ^~' 

§  5308(4).    Missouri 

The  court  instructs  the  jury  that,  if  they  believe  from  the  evi- 
dence that  M.  was  the  son  of  the  testator, ;   that,  at  the  time 

of  the  making  of  the  paper  purporting  to  be  his  will,  and  for  sev- 
eral years  prior  thereto,  he  sustained  confidential  and  fiduciary  re- 
lations towards  his  father ;  that  he  resided  with  his  father  until 
his  death,  and  had  complete  control  of  the  household  affairs,  had 
the  close  and  implicit  confidence  of  his  father ;  that  his  father 
looked  to  him  for  advice,  counsel,  and  direction ;  that  he  had  sole 
control  and  management  of  his  father's  business,  property,  and  af- 
fairs ;  and  that  he  is  the  only  substantial  beneficiary  in  said  will 
— then  the  law  presumes  that  said  purported  will  is  the  result  of 

undue  influence  of  the  said  M.  over  the  said ,  and,  unless  such 

presumption  is  rebutted  by  a  preponderance  of  the  evidence,  you 
should  find  that  said  paper  writing  read  in  evidence  is  not  the  last 

will  and  testament  of  the  said ,  deceased,  and  the  burden  of 

overcoming  such  presumption  is  on  the  defendant.^* 

§  5309.     Matters  considered  in  determining  issue 
§  5309(1).     Alabama 

I  charge  you,  gentlemen  of  the  •jury,  a  person  of  testamentary 
capacity,  and  which  the  law  presumes  every  one  to  possess,  has 
the  right  to  make  unequal  gifts  of  his  property,  if  he  sees  proper 
so  to  do  by  testamentary  disposition ;  and  the  fact  that  he  does  so 
does  not  of  itself  establish  or  authorize  the  inference  that  the  donor 
is  of  unsound  mind,  or  that  the  gift  was  the  result  of  fraud  or  un- 
due influence.  In  cases  of  wills,  other  evidence  is  necessary  to 
justify  such  conclusion. ^'^ 

The  jury  are  instructed  that  the  fact  that  a  will  executed  with 
due  solemnity  by  a  competent  person,  containing  clauses  and  pro- 
visions in  favor  of  the  person  or  persons  alleged  to  have  exercised 

37  Holbrook  v.  Seagrave,  116  N.  E.  the    language    might    be    judiciously 

S89,  22S  Mass.  26.  changed. 

3«  Mowvy    V.    Norman,    122    S.    W.  3  9  Councill  v.  Mayhew,  55  So.  314, 

724,  22.3  Mo.  463.     Substantially  cor-  172  Ala.  295. 
rcct,  altliough  the  court  says  some  of 
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undue  influence,  is  suffered  to  remain  unrevoked  for  any  consid- 
erable time  after  the  alleged  causes  have  ceased  to  operate,  or  be- 
fore they  commenced  to  operate,  is  evidence  that  it  was  fairly  ex- 
ecuted, and  that  it  gave  expression  to  the  settled  wish  of  the  tes- 
tatrix respecting  her  property,  and  her  affections  towards  the 
donees.** 

You  are  instructed  that  the  execution  of  a  number  of  wills,  run- 
ning through  a  number  of  years,  by  a  testatrix,  in  which  a  particu- 
lar relation  is  not  mentioned  as  a  beneficiary,  is  evidence  that  it 
was  the  settled  purpose  of  such  testatrix  to  exclude  such  person 
from  her  testamentary  bounty.*^ 

You  are  instructed  that  undue  influence  is  rarely  susceptible  of 
direct  or  positive  proof ;  it  is  more  often  invisible,  subtle,  and  mys- 
terious, and  must  alone  be  inferred  from  all  the  facts  and  circum- 
stances surrounding  a  case.  Hence  courts  have  found  it  necessary 
to  throw  wide  open  the  doors  of  evidence,  so  that  juries  may  look 
at  all  the  circumstances  that  throw  light  upon  the  relations  and 
dealings  of  the  parties  in  contested  will  cases ;  and  in  this  case  it 
is  your  duty  to  view  from  its  source  to  the  time  of  the  making  of 
the  will  in  question  all  the  circumstances  that  throw  light  upon 
the  relations  between  the  proponents  and  ,  in  order  to  en- 
able you  to  determine  whether  the  proponents  possessed  undue  in- 
fluence over ,  whether  it  was  used,  and  whether  its  use  pro- 
duced the  making  of  this  will.  If,  from  all  the  evidence,  you  find 
these  facts  to  have  existed,  you  must  declare  this  will  void.  If,  on 
the  contrary,  you  find  these  facts  did  not  exist,  you  will  declare 
the  will  valid.*''* 

§  5309(2).    Connecticut 

The  court  instructs  the  jury  ^lat,  in  answering  any  inquiry  as  to 
the  reasonableness  or  unreasonableness  of  the  will  for  its  eviden- 
tial value  in  determining  the  soundness  or  unsoundness  and  undue 
influence,  or  the  lack  of  it,  you  should  have  regard  to  the4:estatrix's 
surroundings  at  the  time  the  will  was  executed,  to  her  relations  to 
those  whom  she  has  remembered,  and  to  those  not  remembered 
who  claim,  or  might  claim,  to  have  been  entitled  to  her  bounty,  to 
her  circumstances  and  their  circumstances,  to  her  previously  ex- 
pressed wishes,  purposes,  or  intentions,  so  far  as  they  are  disclosed 
by  the  evidence,  and  to  her  motives  and  reasons  for  what  she  did, 
so  far  as  they  have  been  proved,  either  by  direct  evidence,  or  by  in- 
ference fairly  drawn  from  the  established  facts.    On  the  other  hand, 

■«'>Kiiox    V.    Knox,    11    So.    125,    95  42  ciiandler  v.  Jost,  11  So.  030,  J)G 

Ala.  40.-.,  :>,(',  Am.  St.  Hop.  235.  Ala.  5'JO. 

■11  Knox    V.    Knox,    11    So.    125,    95 
Ala.  495,  3G  Am.  St.  Kep.  235. 
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consider  want  of  motives,  if  such  there  be.  Where  a  will  gives 
little  or  nothing  to  the  nearest  relatives  of  the  testatrix,  and  a  con- 
siderable sum  of  money  to  strangers,  for  illustration,  these  facts 
are  to  be  considered,  and  so  where  a  testatrix  selects  one  of  her 
children  from  a  number  of  children.  You  have  got  to  consider  all 
the  time  the  history  of  their  relations  leading  up  that  might  serve 
sufficiently  to  explain  vs'hether  or  not  that  conduct  is  indicative  ei- 
ther of  unsoundness  of  mind  or  undue  influence.     And  then  you 

should  remember  that  you  are  not  here  to  make  a  will  for . 

The  property  was  hers,  and  not  yours  or  mine ;  and  the  law  gave 
her  the  power,  and  not  you  or  me  the  right,  to  dispose  of  it  by  will, 
provided  she  was  of  testamentary  capacity  and  acted  of  her  own 
free  will.  This  right  is  commonly  described  as  a  sacred  one.  We 
regard  it  at  least  at  the  present  time  as  a  sacred  right  of  property, 
that  is,  to  will  it  away  as  in  our  judgment  seems  best;  and  it  is  a 
right  which  you  should  be  careful  not  to  undertake  directly  or  in- 
directly to  exercise  yourself  in  place  of  the  testatrix.  If  when 
• made  this  instrument  that  is  before  you  she  possessed  tes- 
tamentary capacity  and  acted  freely  and  without  undue  influence 
in  making  a  will  which  conformed  to  the  requirements  of  law,  it 
should  stand  as  her  wish  as  to  the  disposition  of  her  own  property 
thus  given  effect.  And  in  such  case  you  should  be  careful  not  to 
seek  to  make  a  will  for  her,  not  to  try  to  carry  out  what  may 
chance  to  be  your  notions,  or  what  may  happen  to  appeal  to  your 
sympathies  or  your  sense  of  fairness  and  right.*^ 

§  5309(3).     Illinois 

You  are  instructed  that  wher^  a  person  of  sound  mind  or  mem- 
ory is  not  subject  to  constraint  or  undue  influence  he  may  dispose 
of  his  property  by  will  as  he  sees  fit.  But  where  undue  influence 
■or  want  of  testamentary  capacity  is  charged,,  as  they  are  in  this 
case,  all  of  the  surrounding  facts,  including  the  bequests  them- 
selves, their  propriety  or  impropriety,  their  reasonableness  or  un- 
reasonableness, in  view  of  the  situation,  relations,  and  circumstanc- 
es of  the  testator,  may  be  considered  in  determining  whether  the 
testator  was,  at  the  time  of  the  execution  of  the  alleged  .will  and 
codicil,  of  sound  mind  and  memory,  or  whether  the  alleged  will  and 
codicil  was  procured  by  undue  influence.** 

The  court  instructs  the  jury  that  inequality  in  the  distribution 
of  property  among  those  who  would  inherit,  if  no  will  had  been 
made,  is  not  of  itself  evidence  of  undue  influence  or  unsoundness 
of  mind,  yet  it  may  be  considered  as  a  circumstance  b}^  the  jury, 

4  3  Appeal  of  Wheeler,  100  A.  13,  91  4*    Dowie  v.  Sutton,  81  N.  E.  395, 

€oiin.  3SS.  227  111.  183,  118  Am.  St.  Rep.  266. 
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together  with  all  the  other  facts  and  circumstances  shown  by  the 
evidence,  as  tending  to  establish  undue  influence  or  unsoundness 
of  mind.** 

§  5309(4).     Iowa 

You  are  instructed  that,  in  determining  the  question  submitted 
to  you  as  to  the  mental  capacity  of  the  testator  at  the  time  of  the 
execution  of  the  will  in  question,  and  in  determining  the  question 
of  undue  influence,  neither  his  age  nor  the  character  and  extent  of 
his  property  is  to  be  considered  as  evidence  of  incapacity  on  the 
testator's  part,  or  of  undue  influence  on  the  part  of  the  propo- 
nents.*^ 

§  5309(5).     Missouri 

The  court  instructs  the  jury  that  in  determining  whether  undue 
influence  was  used  or  exercised  to  procure  the  execution  of  the 
paper  writing  read  in  evidence  as  and  for  the  last  will  and  testa- 
ment of ,  deceased,  they  will  take  into  consideration  his  men- 
tal and  physical  condition  at  the  time  of  executing  the  same,  all 
the  circumstances  attending  such  execution,  the  instrument  itself, 
and  its  provisions.*' 

§  5309(6).    Pennsylvania 

The  jury  are  instructed  that  it  requires  less  undue  influence  and  less 
fraud  to  procure  a  will  unlawfully  from  a  person  of  weak  and  impaired 
intellect  than  from  a  person  in  full  mental  vigor,  and  that,  in  determin- 
ing the  question  of  fraud  and  undue  influence,  you  may  take  into  con- 
sideration the  state  and  condition  of  mind  of  the  testator  at  the  time  of 
making  and  executing  the  alleged  fwill.  the  condition  and  relative  sit- 
uation of  the  testator  and  plaintifif,*  the  situation,  surroundings,  and 
condition  of  the  testator  himself,  the  nature  and  extent  of  his  prop- 
erty, all  the  circumstances  under  which  the  will  was  made,  and  the 
jirovisions  of  the  will  itself,  and  if,  in  the  opinion  of  the  jury,  the  al- 
leged will  was  procured  by  fraud  or  undue  influence  which  the  alleged 
testator  in  the  condition  which  you  may  find  he  was,  from  all  the  evi- 
dence, at  the  time  of  making  and  executing  said  will,  was  too  weak  to 
resist,  your  verdict  must  be  for  the  deferidants.* 

§  5310.     Consideration  of  meretricious   relation  between  testator 
and  beneficiary 
The  jury  arc  instructed  that  the  giving  by  testator  of  the  great 

bulk  of  his  ])roperty  to  ,  anrl  the  child,  ,  after  having 

associated  with  in  the  unlawfid  intimacy  herein  spoken  of 

■•r-KriKlarid    v.    Fawl.usii.    08    X.    K.  it  Mooro  v.  McNully,  04  S.  W.  IGi/', 

.'>2<5,  li04  III.  :'..S|.  104   Mo.   111.     Soe  Myers  v.   Il!Ui^'f>r, 

40  Hoss  V.  KoHH,  117  M.  \V.  IIU.J,  110        I  1    S.   W.  !I74,  !».S  Mo.  i:!.'.. 
l<Ava   iji.  ''  l{<'iili<'iil»iicli    V.    liudtlacli,    18    A. 

4;J2,   lliT   I'll.   504. 
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and  under  the  circumstances  admitted  in  this  case,  is  a  strong. cir- 
cumstance, to  be  taken  into  consideration  with  the  other  facts  and 
circumstances  in  the  case,  as  indicating  the  probability  of  the  ex- 
ercise of  undue  influence  over  the  testator.  You  are,  however,  in- 
structed that  these  facts  and  circumstances  standing  alone — that 
is,  the  fact  of  the  disinheriting  by  testator  of  his  children  and  the 

giving  of  his  property  to and  her  child, would  not,  of 

themselves  and  alone,  be  sufficient  to  warrant  the  setting  aside  of 
this  will.     In  this  connection  you  are  instructed  that  the  mere  fact 

that  had  the   opportunity  to  exercise   undue  influence   on 

the  testator  will  not  suffice  to  prove  that  she  did  exercise  such 
influence.*** 

§  5311.     Declarations  of  testator  prior  or  subsequent  to  execution 

of  will 
§  5311(1).    Indiana 

The  jury  are  instructed  .that,  if  you  find  from  the  evidence  that, 
months  before  the  execution  of  the  will  in  question,  when  in  good 
health  and  of  unquestioned  soundness  of  mind,  the  testator  de- 
clared in  the  absence  of that  he  intended  to  do  a  good  part 

by ,  or  pay  him  well  for  attentions  and  kindnesses  bestowed, 

or  give  him  a  home,  and  if  you  further  find  that  the  bequest  to  the 

said is  in  substantial  compliance  with  such  declaration,  then 

you  should  consider  this  fact  in  determining  whether  or  not  the 

said  used  undue  influence  in  procuring  the  bequest  made 

to  him.*® 

§  5311(2).     Iowa 

You  are  instructed  that,  in  order  that  contestant  may  recover 
in  this  case,  there  are  two  facts  that  must  be  proven  by  her :  First, 
that  undue  influence  was  in  fact  exerted ;  second,  that  it  was  suc- 
cessful in  subverting  and  controlling  the  will  of  the  testator.  Both 
of  these  facts  must  be  proven  by  the 'Contestant  by  the  weight  of 
the  evidence  in  order  to  defeat  the  will.  Upon  the  latter  question, 
evidence  of  the  statements  of  the  testator,  made  either  before  the 
will  was  made  or  after,  and  which  tend  to  throw  light  on  the  condi- 
tion of  his  mind,  are  admissible ;  but,  as  to  the  first  question,  the  evi- 
dence of  such  statements  is  hearsay  and  incompetent,  and  should 
not  be  considered  by  you.  Such  declarations  have  been  admitted 
only  for  the  purpose  of  proving  the  condition  of  the  testator.  They 
afiford  no  substantive  proof  of  undue  influence,  and  cannot  be  ad- 
mitted for  such  purpose ;  and,  before  contestant  can  recover,  it  is 
necessary  that  she  should  prove  that  undue  influence  was.  in  fact. 

*s  Waters  v.   Reed,  8S  N.   W.  39i,  49  Goodbar  v.  Lidikav.  .35  N.  E.  691, 

129  Mich.  1.31.  136  Ind.  1,  43  Am.  St.  Rep.  296. 
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and  actually,  exerted  upon  the  testator,  by  other  evidence  than  his 
own  declarations.^" 

§  5311(3).    Virginia 

You  are  instructed  that,  while  declarations  of  a  testator  not  con- 
temporaneously made  with  the  execution  of  a  will  are  relevant 
evidence  to  show  the  feeling  or  affection  of  a  testator  towards  the 
natural  beneficiaries  of  his  bounty,  yet  they  are  not  admissible  to 
establish  the  substantive  fact  of  undue  influence.^^ 

§  5312.     Limiting  effect  of  evidence 

You  are  instructed  that  certain  evidence  has  been  admitted  here- 
in in  regard  to  statements  alleged  to  have  been  made  by  some  of 
the  plaintiffs  in  this  cause  to  the  effect  that  they  expected  to  get, 
or  intended  to  get,  a  share  of  the  land  heretofore  deeded  by  testator 

to  his  son,  .     If  you  find  that  such  statements  were  in  fact 

made,  you  may  consider  them"  only  on  the  question  of  the  interest 
or  credibility  of  such  plaintiff's  when  testifying  in  this  case,  and 
cannot  be  considered  by  j^ou  as  evidence  on  any  issue  of  unsound- 
ness of  mind  of  the  testator,  nor  upon  the  question  of  the  presence 
or  absence  of  undue  influence  in  the  execution  of  the  alleged  will 

of ,  nor  upon  the  question  as  to  whether  the  instrument  in 

suit  Avas  duly  executed  as  the  last  will  and  testament  of ,  nor 

can  it  be  considered  in  connection  with  the  said  deed  for  the  pur- 
pose of  determining  the  validity  or  lack  of  validity  thereof,  for  the 
reason  that  the  validity  of  such  deed  is  not  in  issue  here,  and  the 
result  in  this  case  will  in  no  way  affect  the  validity  of  such  deed.^* 

§  5313.     Sufficiency  of  evidence 
§  5313(1).     Alabama 

The  court  instructs  the  jury  that  the  law  treats  the  right  of  tes- 
tamentary dispositions  with  great  kindness ;  if  questioned,  it  must 
be  on  strong  grounds.^^ 

You  are  instructed  that,  in  order  to  set  aside  the  will  of  a  person 
of  a  sound  mind  for  having  been  obtained  by  undue  influence,  it  is 
not  sufiicient  to  show  that  the  circumstances  attending  its  execu- 
tion are  consistent  with  the  hypothesis  of  its  having  been  obtained 
by  such  influences;  but  it  must  be  shown  that  they  were  inconsist- 
ent with  a  contrary  hypothesis,  and  the  undue  influence  must  be 
exercised  in  relation  to  the  will  itself.*** 

You  arc  instructed  that,  if  there  was  anything  peculiar  in  the 

C'O  In  ro  Towiisciid'H   I<ijtate,  07  N.  r.a  Lockridgo  v.  Brown,  63  So.  524,^ 

W.  IIOS,  V22  irnvji,  liUi.  18t  Alii.  10(5. 

61  Wallcn  V.  Wallcii,  r,7  S.  K.  r.iK;,  54  Couiicill  v.  Mayhew,  55  So.  314,. 
107  Va.  131.  172  Ala.  21)5. 

62  .foiinsoii    V.    Samuels,    114    IS'.   E. 
077,  IJiG  lud.  50. 
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temperament  or  moods  of  thought  of  the  testatrix,  so  far  as  sus- 
ceptibiHty  is  thereby  shown,  all  these  present  proper  considera- 
tions for  the  jury;  but  if  the  jury  believe  from  the  evidence  that 
the  will  here  propounded  for  probate,  and  mentioned  in  the  issue 
here  joined  between  the  parties,  was  duly  made,  signed,  and  pub- 
lished by  the  testatrix  as  her  last  will  and  testament,  in  the  pres- 
ence of  the  subscribing  witnesses  thereto,  and  that  the  provisions 
of  said  will  were  at  the  time  of  the  execution  of  the  will  by  her 
fully  understood,  and  approved  by  her,  and  were  in  accordance 
with  her  then  choice  and  intention,  and  if  the  jury  are  not  satisfied 
by  the  evidence  that  fraud  or  undue  influence  induced  the  execution 
of  said  will,  then  upon  this  state  of  facts  the  jury  ought  to  find  the 
issues  in  favor  of  proponents,  and  against  contestant, .^^ 

You  are  instructed  that,  if  the  will  of  ,  mentioned  in  the 

issues  joined  in  the  cause,  was  executed  by  her  in  the  presence  of 
the  subscribing  witnesses  thereto,  while  she  was  of  sound  mind 
and  disposing  memory,  and  capable  of  making  a  will,  then,  before 
the  jury  can  by  their  verdict  invalidate  said  will  so  executed  by  her, 
they  must  be  satisfied  by  the  evidence,  and  by  a  comparison  of  the 
will  in  all  its  provisions,  and  under  all  the  exterior  influences  which 
were  brought  to  bear  upon  its  execution,  with  the  testatrix  as  she 
then  was,  that  such  a  will  could  not  well  and  reasonably  be  the  re- 
sult of  the  free  and  uncontrolled  action  of  such  a  person  so  oper- 
ated upon.^ 

You  are  instructed  that  stronger  proof  should  be  required  to 
raise  the  presumption  of  undue  influence  in  the  case  of  a  will  than 
of  a  deed  or  contract.  The  same  rule  does  not  apply  with  equal 
force  to  the  benefactions  received  under  wills  and  deeds  of  gift, 
but  there  exists  a  well-grounded  distinction  between  the  two  class- 
es of  cases.  Stronger  proof  is,  and  manifestly  should  be,  required 
to  raise  a  presumption  of  undue  influence  in  the  case  of  a  will  than 
of  a  deed  or  contract ;  for  the  former,  unlike  the  latter,  cannot  take 
effect  until  the  giver  is  dead,  and  therefore  in  a  condition  utterly 
incapacitating  his  further  enjoyment  or  use  of  the  subject  of  his 
testamentary  disposition.  Improper  influence  may  be  often  in- 
ferred to  have  operated  in  producing  gifts  when  the  same  evidence 
would  fail  to  authorize  such  an  inference  in  case  of  a  legacy  or  de- 
vise.^' 

The  jury  are  instructed  that,  to  set  aside  a  will  of  a  person  of 
sound  mind  for  having  been  obtained  by  undue  influence,  it  is  not 
sufficient  to  show  that  the  circumstances  attending  its  execution 

.      55  Knox   V.    Knox,   11    So.    125,    95  5  7  Knox   v.   Knox,    11    So.    125,   95- 

Ala.  495,  36  Am.  St.  Rep.  235.  Ala.  495,  36  Am.  St.  Rep.  235. 

5  6  Knox  V.  Knox.  11  So.  125,  95  Ala. 
495,  36  Am.  St.  Rep.  235. 
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are  consistent  with  the  hypothesis  of  its  having  been  obtained  by 
undue  influence.  It  must  be  shown  that  the\'  are  inconsistent  with 
a  contrary  hypothesis,  and  the  undue  influence  must  be  one  exercised  in 
relation  to  the  will  itself,  not  an  influence  in  relation  to  other  matters 
or   transactions.^* 

§  5313(2).    California 

The  jury  are  instructed  that  mere  suspicion  that  undue  influence 
or  pressure  was  brought  to  bear  is  not  sufficient  to  justify  the  set- 
ting aside  of  the  will.^" 
§  5313(3).    Georgia 

You  are  instructed  that  it  is  your  duty  to  look  carefully  into  the 
evidence  to  see  whether  or  not  those  allegations  have  been  sustained 

by  the  evidence.    If  the  evidence  fails  to  show  that exercised 

such  undue  influence  over  her  and  that  this  influence  operated  as 
a  fraud  at  the  time  of  the  execution  of  the  will,  and  also  fails  to 
show  that  he  continuously  and  fraudulently  repeated  to  her  that  her 
own  blood  and  kin  were  hostile  to  her  and  were  trying  to  deprive 
her  of  her  property  during  her  lifetime  and  were  threatening  to  kill 
her,  and  fails  to  show  that  any  such  misrepresentation  and  practice 

caused  her  to  believe  that was  her  only  friend  and  they  were  her 

e*nemies,  and  if  the  evidence  shows  these  charges  are  not  true,  it  would 
be  your  duty  to  find  the  issue  against  the  caveators  and  in  favor 
of ,  the  propounder  of  the  will.^" 

§  5313(4).     Illinois 

You  are  instructed  that  direct  evidence  of  undue  influence  in 
procuring  the  execution  of  a  will  is  not  required  to  prove  the  ex- 
istence of  such  undue  influence.  Proof  of  undue  influence  may  he 
made  by  evidence  of  facts  from  which  the  inference  of  the  existence 
of  such  undue  influence  may  naturally  and  reasonably  be  drawn,  and 
if  you  believe,  from  the  evidence,  that  any  fact  or  facts  are  proved 
from  which  the  inference  may  fairly  and  reasonably  be  drawn  that 
the  alleged  will  and  codicil  of  was  procured  b}'  undue  in- 
fluence operating  upon  him  at  the  time  of  the  execution  of  the  said 
alleged  will  and  codicil,  then  and  in  that  case  it  is  your  duty  to  find 
that  said  alleged  will  and  codicil  is  not  the  will  and  codicil 
of .«> 

The  jury  arc  instructed  as  a  matter  of  law  that  it  is  not  suflicicnt 
that  the  circumstances  appearing  in  evidence  attending  the  execu- 
tion of  the  instrument  in  evidence  in  this  case,  purporting  to  be  the 
last  will  anrl  testament  of  the  said  ,  are  consistent  with  the 

•'•'Kiiox    V.    Kiiox,    11    So.    lli."»,    !).">  '•"  Adiiins   v.   Cooper,  0(!   S.   E.   S5S, 

.Via.  411."..  :'.('<  Am.  St.  Itt-p.  'S.',r>.  Ms  (;m.  .•;:!'.). 

-'»  III  ro  Kec'gau's  Estiilo,  72  r.  828,  '■'  Dowic   v.    Sutton,   81    N.   E.   .39.3, 

l.'JO  ('ill.  VS,i.  '2-21   111.  is:;,   lis  Am.  SL.  IJop.  2GG. 
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hypothesis  of  its  having  been  obtained  by  undue  influence.  It  must 
be  shown  that  they  are  inconsistent  with  a  contrary  hypothesis. 
Circumstances  which  should  avail  for  the  proof  of  fraud  are  only 
such  as  are  inconsistent  with  a  contrary  view  of  the  transaction.®^ 
§  5313(5).     Iowa 

You  are  instructed  that,  if  3'ou  find  from  the  evidence  that  the 

testator,  ,  was  aged  and  of  impaired  mind  and  memory,  then 

although  he  may  not  have  been  legally  incompetent  to  make  a 
will,  yet  the  will  of  such  a  person  ought  not  to  be  sustained,  unless 
it  appears  that  such  disposition  of  his  property  has  been  fairly  made, 
to  have  emanated  from  a  free  will  without  the  interposition  of 
others,  and  to  accord  to  intentions  previously  expressed  or  implied 
from  family  relations,  and  in  this  case  if  you  find  from  the  evidence 

that  the  testator  was  over years  of  age,  with  impaired  mind 

and  memory,  and,  although  you  may  find  he  had  sufficient  mental 
capacity  to  make  a  will,  yet,  if  from  the  evidence  you  believe  that 
a  disposition  of  his  property  has  been  made  which  is  unfair  to  his 
legal  representatives ;  that  such  disposition  did  not  emanate  from  a 
free  will,  and  is  not  in  accord  with  the  testator's  previous  intentions, 
either  express  or  implied  from  the  famih^  relations — -you  will  be  jus- 
tified in  finding  that  it  is  not  the  voluntary  and  free  will  of  the  testa- 
tor, and  that  such  will  was  obtained  by  undue  influence.**^ 
§  5313(6).    Michigan 

You  are  instructed  that  proof  of  undue  influence  must  be  made 
out,  in  most  instances,  by  proof  of  facts  and  circumstances.  Such 
facts  and  circumstances,  standing  alone,  may  be  trivial,  but  when 
taken  together,  and  considered  in  relation  to  all  the  other  facts  of 
the  case,  must  satisfy  the  jury  of  its  existence.*'^ 
§  5313(7).     Virginia 

The  court  instructs  the  jury  that  undue  influence,  which  is  a 
species  of  fraud,  must  not  be  presumed,  but  must  be  clearly  and 
strictly  proved ;  and  that  the  burden  of  such  proof  rests  upon  the 

contestants, and   others ;   and   that   it   is   incumbent   upon 

them  to  establish  undue  influence  by  a  preponderance  of  testi- 
mony.^^ 

3.     Effect  cj  Undue  Influence 

§  5314.     In  general 
§  5314(1).     Indiana 

The  court  instructs  the  jury  that,  if  you  find  from  the  evidence  in 
this  case  that  at  the  time executed  the  pretended  will  men- 

6  2  Compiler  v.  Browning,  76  N.  E.  6  5  Rivard  v.  Rivard,  66  N.  W.  681, 

678,  219  111.  429,  109  Am.  St.  Rep.  346.  109  Mich.  98,  63  Am.  St.  Rep.  566. 

6  3  Ross  V.  Ross,  117  N.  W.  li05,  140  g6  AYallen  v.  Walleu,  57  S.  E.  590, 

Iowa,  51;    Ames  v.  Blades,  2  N.  W.  107  Va.  131. 
408,  51  Iowa,  596. 
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tioned  in  the  complaint  she  was  not  acting  as  her  own  free  agent, 

but  was  at  that  time  under  the  influence  of ,  and  that 

did  in  fact  unduly  influence  said to  dispose  of  her  property 

or  any  part  of  it  in  a  manner  other  and  different  from  the  way  she 
would  have  disposed  of  it  but  for  this  undue  influence,  then  I  charge 
3^ou  that  said  pretended  will  is  void  and  of  no  force  and  effect.®' 
§  5314(2).     Massachusetts 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that r,  husband  of  the  proponent, ,  was  one  of  the  medi- 
cal advisers  of  the  said  decedent, ,  and  that  at  the  time  the 

alleged  will  was  drafted  was  one  of  the  attending  physicians  of.  the 
said  deceased,  and  that  the  fact  that  the  said  husband  of  said  pro- 
ponent was  the  physician  of  the  said ,  in  any  way  influenced 

the  said  ,  directly  or  indirectly,  to  make  any  provision  in 

said  instrument  for  the  said  proponent, ,  then  it  is  the  duty  of 

the  jury  to  find  that  the  said  instrument  is  without  force  and  ef- 
fect, and  the  jury  will  thereupon  find  against  the  proponent.?* 

§  5314(3).    Michigan 

You  are  instructed  that  it  is  essential  to  the  validity  of  a  will  that 
the  person  should  be  of  sound  mind,  and  that  its  provisions  be  the 
real  wish  of  the  testator  himself,  freed  from  all  undue  influence  af- 
fecting its  provisions."® 

§  5314(4).     Missouri 

The  court  instructs  the  jury  that  although  they  may  believe  from 
the  evidence  that  at  the  time  of  the  execution  of  the  paper  writing 
read  in  evidence  in  this  cause,  as  and  for  the  last  will  and  testament 

of  ,  deceased,  the  said  testator  was  of  sound  and  disposing 

mind  and  memory,  and  of  sufficient  mental  capacity  to  execute  a 
will,  yet  if  they  further  believe  from  the  evidence  that  at  the 
time  of  the  execution  of  such  paper  writing  the  mind  of  the  said 

,   deceased,   was,   from   disease,   age,   decrepitude,   bodily   or 

mental  decay,  or  other  cause  or  causes,  subject  to  the  dominion  and 
control  of  defendant or  defendant ,  or  any  other  per- 
son, and  that  they,  or  any  other  person  for  them,  or  cither  of  them, 
unduly  exercised  such  dominion,  power,  or  influence  over  the  mind 
and  will  of  the  said  testator  at  the  time  of  the  execution  of  such 
])aijer  writing  so  as  to  destroy  his  free  will  and  agency  in  the  dis- 
position of  his  property,  and  so  that  such  disposition  of  property 
was  not  his  free  will  and  desire,  then  and  in  that  event  your  verdict 
will    be    for    the    plaintiffs,   and    others.''" 

'iT  i)avis  V.  Bal.l),  125  N.  E.  40.3.  •"'  Rivnrd  v.  Rivard,  GG  N.  W.  GSl, 

68lIoIhrook  V.  Seugravc,  IIG  N.  E.       109  Mich.  08,  G3  Am.  St.  Rop.  5G6. 
889,  228  Ma.s.s.  20.  t"  Mooro  v.  McNulty,  64  S.  W.  150, 

lUl  Mo.  111. 
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§  5315.     Validity  of  will  as  dependent  upon  whether  undue  in- 
fluence is  operative  at  very  time  of  making  will 
§  5315(1).    Alabama 

You  are  instructed  that  undue  influence,  to  vitiate  a  will,  must 
have  been  actually  exercised  to  produce  the  particular  will,  and  this 
must  be  operative  at  the  very  time  of  the  execution  of  the  particular 
paper  in  controversy  as  a  will ;  and  the  burden  of  proving-  that  such 
influence  was  undue,  and  was  operative  at  the  time  of  the  execution 
of  the  paper,  and  caused  its  execution  contrary  to  the  free  and  in- 
dependent wishes  of  the  person  making  the  will,  is  on  the  contest- 
ant, and  not  on  the  proponent.''^ 

§  5315(2).     Illinois 

You  are  instructed  that  undue  influence,  in  order  to  render  a  will 
invalid,  must  be  connected  with  the  execution  of  the  will  and 
operating  at  the  time  the  will  was  made,  and  the  fact  that  the  bene- 
ficiaries of  the  will,  or  some  of  them,  were  those  by  whom  the  tes- 
tator was  surrounded  and  with  whom  he  stood  in  confidential  re- 
lations at  the  time  of  the  execution  of  the  will,  or  the  fact  that  the 
provisions  of  the  will  were  for  the  benefit  of  those  persons,  or  that 
the  provisions  of  the  will  may  seem  unreasonable,  are  not,  alone, 
grounds  for  inferring  undue  influence,  and  if  the  jury  beHeve  from 
the  evidence  that  the  testator  had  sufficient  mind  and  memory  at  the 
time  of  the  execution  of  the  will  to  know  and  understand  the  busi- 
ness he  was  engaged  in  and  recollected  the  property  he  meant  to  be- 
queath and  the  persons  to  whom  he  meant  to  give  it,  and  that  he 
executed  said  alleged  will  freely  and  voluntarily,  and  there  was  no 

substitution  of  the  will  of  the  for  the  will  of  ,  then 

they  should  find  that  the  will  was  not  procured  by  undue  influence.'^ 

§  5315(3).    Michigan 

You  are  instructed  that,  while  the  undue  influence  which  operates 
to  defeat  a  will  must  be  such  as  to  overcome  the  free  action  of  the 
mind  at  the  very  time  of  making  the  testamentary  disposition  of 
the  property,  it  is  also  true  that  the  pressure  may  sometimes  have 
been  brought  previously.  If  such  pressure  has  been  brought  pre- 
viously, and  remains,  so  as  to  coerce  the  mind  of  the  testator,  at 
the  time  the  will  was  executed,  it  cannot  be  upheld.'^ 

§  5316.     Undue  influence  affecting  only  part  of  instrument 

You  are  instructed  that,  where  a  will  is  shown  to  be  the  result 
of  undue  influence  only  as  to  part  of  the  instrument  or  its  provi- 

71  Knox   V.    Knox,    11    So.    125,    95  -s  Rivard  v.  Rivmrd,  66  N.  W.  681, 

Ala.  495,  36  Am.  St.  Rep.  235.  109  Mich.  98,  63  Am.  St.  Rep.  566. 

7  2  Pilstrand  v.   Swedish   Methodist 
Church,  113  N.  E.  958,  275  111.  46. 
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sions,  it  is  not  wholly  void.  In  such  case,  it  would  be  set  aside  in 
part  and  sustained  as  to  the  remainder.'* 

§  5317.  Undue  influence  by  one  beneficiary  as  operative  against 
other  beneficiaries 
You  are  instructed  that  it  is  not  necessary  that  there  should  be 
a  confidential  relation  between  all  the  beneficiaries  and  the  testa- 
trix ;  if  there  is  such  relation  with  one  of  the  family  and  the  will  is 
found  to  have  been  produced  through  his  or  her  influence  it  operates 
against  all  the  family.'^ 

§  5318.     Necessity  of  re-execution  of  will 

You  are  instructed  that,  if  the  will  was  obtained  by  fraud  in  the 
first  instance,  it  was  then  void,  and  that  it  continued  to  be  void,  and 
that  no  subsequent  ratification  would  be  good  for  anything  with- 
out a  formal  re-execution  or  republication  of  the  document.''^ 

§  5319.     Effect  of  republication  and  confirmation  of  will  executed 
under  duress  and  undue  influence 
The  court   instructs  the  jury  that,   although   you   should  find   the 

fact  to  be  that  the  original  will  in  suit  was  executed  on ,  and 

that  at  the  time  of  executing  the  same  said was  of  unsound 

mind,  or  was  acting  under  duress  or  from  undue  influence,  but  you 

further  find  that  on  or  about ,  she  duly  executed  a  codicil  to 

said  former  will  changing  some  of  its  provisions,  and  at  the  time 
of  executing  said  codicil  she  was  free  from  duress  and  undue  in- 
fluence and  was  of  sound  mind,  then  you  are  instructed  that  the 
execution  of  such  codicil  would  be  in  law  a  republication  and  con- 
firmation of  the  original  will  and  free  it  from  the  objections  to 
which  it  was  liable  at  its  execution,  and  your  verdict  should  be  for 
defendants." 

V.     Revocation  and  Revival  oe  Will 

§  5320.     Methods  of  revocation 

The  jury  are  instructed  that  if  they  believe,  from  the  evi- 
dence, that  the  instrument  of  writing  read  in  evidence,  purporting 

to  be  the  will  of ,  deceased,  was  his  will,  the  same  could  only 

be  revoked  by  a  subsequent  will,  in  writing,  properly  executed 
by  him,  or  by  burning,  canceling,  tearing,  or  obliterating  the  same, 
Ijy  the  testator,  or  in  his  presence,  and  by  his  consent  and  direction." 

74  Councill  V.  Mayhow,  55  So.  314,  77  Davis  v.  Babb  (Ind.)   125  N.  E. 

172  Ala.  li'.).-..  403. 

7.".  (JaitlK.T   V.    l^iillips,   75  So.   295,  78  Spoonemore    v.    Cables,    66    Mo. 

,199  Ala.  6sl».  579.     This  was  proper  under  the  evi- 

-'■■  llaiiics  V.  Ilaydoii.  ^A  N.  W.  911,  deuce. 
95  Mi<h.  332,  35  Am.  St.  Rep.  556. 
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§  5321.     By  making  another  will 
§  5321  (I).     Iowa 

The  court  instructs  the  jury  that  the  first  question  for  you  to  de- 
termine is:    Did  make  a  will,  subsequent  to  the  will  which 

has  been  admitted  in  evidence  in  this  case  and  marked  as  Exhibit 
A?  To  aid  you  in  determining  this  question,  you  are  instructed 
that  any  person  of  full  age  and  sound  mind  may  make  a  valid  will, 
and  you  are  instructed  that  the  undisputed  testimony  in  this  case 

shows  that was  of  full  age  and  of  sound  mind ;  and  you  are 

further  instructed  that  under  the  laws  of  this  state  a  will  is  an  in- 
strument executed  by  a  person  of  full  age  and  sound  mind,  for 
the  purpose  of  disposing  of  his  property  after  his  death,  which  in- 
strument must  be  signed  by  him  in  the  presence  of  two  witnesses, 
who  must  sign  the  same  as  such  witnesses  in  his  presence  and  in 
the  presence  of  each  other,  and  it  makes  no  difference  upon  what 
part  of  such  instrument  said  witnesses  may  sign,  so  long  as  they 
sign  as  witnesses  as  above  instructed.  Now,  if  you  should  find  that 
the  contestants  have  established  by  a  preponderance  of  the  evi- 
dence that  the  said ,  subsequent  to  the  execution  of  Exhibit 

A,  executed  an  instrument  in  writing  substantially  as  claimed  by 
contestants,  disposing  in  whole  or  in  part  of  his  property,  the 
same  being  executed  in  accordance  with  the  laws,  as  set  out  in  the 
instruction,  for  the  execution  of  a  will,  then  you  will  upon  the  point 
find  that  he  executed  a  valid  will  subsequent  to  the  execution  of 
Exhibit  A.  The  next  question  for  you  to  determine  is:  Did  said 
subsequent  will,  if  any,  contain  a  clause  revoking  Exhibit  A?  In 
this  connection  you  are  instructed  that,  if  said  will,  if  any,  contained 
a  provision  substantially  as  follows:  "Hereby  revoking  all  wills 
by  me  at  any  time  herebefore  made" — the  same  would  consti- 
tute a  sufficient  revocation  of  the  will  introduced  in  evidence  and 
marked  as  Exhibit  A,  and  you  are  instructed  that  the  burden  of 
proof  is  upon  contestants  to  establish  by  a  preponderance  of  the 
evidence  that  such  a  clause,  or  one  of  the  same  or  similar  import, 
was  contained  in  said  subsequent  will,  if  any,  and,  if  contestants 
have  not  done  so,  then  you  will  find  for  the  proponent,  and  it  will 
not  be  necessary  for  you  to  consider  the  case  further.'^ 

§  5321(2).    Missouri 

The  court  instructs  the  jury  that  this  is  an  action  to  contest  the 

will  of ,  dated  .     It  stands  admitted  by  the  plaintiffs 

that  that  will  was  duly  executed  by  him  at  the  time,  and  it  is  for 
the  jury  to  say  whether  it  is  his  last  will,  or  whether  it  was  revoked 

by  the  later  instrument,  dated  .     If  you  believe  from  the 

evidence  that  the  instrument  dated was  written  by  the  direc- 

7  9  In  re  Brown's  Will,  120  N.  W.  667,  143  Iowa,  649. 
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tion  of ,  and  his  name  was  signed  thereto  at  his  request,  and 

that  and  signed  the  same  as  witnesses  in  his  pres- 
ence and  understood  its  effect  as  explained  in  other  instructions, 

then  said  instrument  operated  to  revoke  the  will  dated ,  so 

that  it  was  not  his  last  will,  and  you  will  so  find.^*^ 

You  are  instructed  that  if  you  believe  from  the  evidence  that 

the  paper  dated  was  written  at  the  request  of  and 

duly  executed  and  witnessed  in  the  manner  and  for  the  purpose  as 
explained  in  other  instructions,  then  the  same  was  his  last  will, 

and  had  the  effect  to  revoke  his  former  will,  dated ,  and,  if 

you  so  find  from  the  evidence,  you  will  answer  that  the  instru- 
ment dated was  not  the  last  will  of  said .^^ 

You  are  instructed  that  in  determining  whether  or  not  

revoked  his  will  of ,  you  must  be  controlled  by  his  intention 

as  expressed  in  the  instrument  of ,  and  as  shown  by  all  the 

circumstances  in  evidence. ^^ 

§  5321  (3).     Tennessee 

The  jury  are  instructed  that  if  a  will,  later  than  the  one  con- 
tested in  this  proceeding,  was  duly  executed,  revoking  all  other 
wills,  or  containing  provisions  entirely  inconsistent  with  those  in 
this  will,  the  eft'ect  of  such  later  will  would  be  to  revoke  this  will.*^ 

§  5322,     Revocation  by  canceling  or  destroying  will 

The  jury  are  instructed  that  the  statutes  of  provide  that 

a  will  shall  be  revoked  by  the  testator  tearing,  canceling,  obliterat- 
ing, or  destroying  the  same,  with  the  intention  of  revoking  it,  by 
the  testator  himself,  or  by  some  person  in  his  presence  or  by  his 
direction,  or  by  some  other  will  or  codicil  in  writing,  duly  executed 
and  attested,  or  by  some  other  writing  signed,  attested,  and  sub- 
scribed in  the  manner  that  wills  are  required  to  be  executed.  The 
sole  question  therefore  for  you  to  consider  under  the  evidence  be- 
fore you,  is,  did ,  during  his  lifetime,  tear,  cancel,  obliterate, 

or  destroy  said  will  and  codicil  himself,  or  by  some  person  in  his 
presence  or  by  his  direction,  for  there  is  no  claim  or  evidence  tend- 
ing to  show  that  he,  after  the  execution  of  the  will  and  codicil,  made 
any  new  will  or  codicil,  or  other  writing  executed  and  attested  with 
the  formality  of  a  will.  The  burden  of  proof,  as  I  have  said,  is  upon 
the  plaintiff,  who  is  contesting  this  will,  to  establish  that  it  is  not 

the  last  will  and  testament  and  codicil  of ,  deceased;  that  is, 

the  plaintiff  must  establish  in  this  case,  by  the  weight  or  preponder- 
ance of  the  evidence,  that ,  during  his  lifetime,  tore,  canceled, 

80  Mnn>liy  V.  riuncy,  1(>J  S.  W.  ni5;  S2  Muri»liy  v.  Cliincy,  1G3  S.  W.  915, 

177  Mo.  App.  'VJ'.).  177  IMo.  App.  42!). 

«i  Murjiliy  V.  rinncy,  1G3  S.  W.  U15,  «•'  ISfcCluro  v.  McClure,  G  S.  W.  44, 

177  Mo.  App.  41iD.  SG  Tcuu.  173. 
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obliterated,  or  destroyed  said  will,  or  both,  with  the  intention  of 
revoking  them.** 

§  5323.     Effect  of  destruction  of  duplicate  copy 

The  jury  are  instructed  that,  if  at  any  time  either  before  or  after 
the  delivery  of  the  duplicate  copy  of  the  paper  to  ,  the  de- 
ceased destroyed  one  of  the  duplicate  copies  of  the  instrument  with 
intent  to  revoke  it,  that  act  would  constitute  a  revocation  of  the 
instrument  and  defeat  the  will.*^ 

§  5324.     Presumption  from  non-production  of  will — Duplicate  copy 

The  jury  are  instructed  that,  if  you  find  from  all  the  testimony, 
facts,  and  circumstances  that  deceased  retained  in  his  possession 
one  of  the  duplicate  papers  after  he  had  given  one  of  them  into 
the  possession  of  N.,  the  nonproduction  of  this  duplicate  instru- 
ment so  retained  by  him  raises  a  presumption  that  not  only  de- 
ceased destroyed  this  duplicate  instrument,  but  also  that  he  de- 
stroyed it  with  intent  to  revoke  the  will  which  he  had  so  executed 
in  duplicate,  and  if  you  find  from  all  the  evidence  such  a  destruc- 
tion with  such  intent,  you  will  return  a  verdict  that  the  pur- 
ported will  here  offered  is  not  the  last  will  and  testament  of , 

deceased.*® 

§  5325.     Revival  of  first  will  by  destruction  of  second 

The  jury  are  instructed  that  the  destruction  of  a  subsequent  will, 
with  the  intention  of  writing  another  or  third  will,  does  not,  ipso 
facto,  revive  the  first  will.*'' 

§  5326.     Presumption   from   destruction   of   one  of  two   duplicate 
copies  of  will 

The  jury  are  instructed  that,  if  this  duplicate  copy  was  destroyed 
by  the  deceased  before  he  handed  the  other  duplicate  copy  to  N., 
there  can  be  no  conclusive  presumption  that  he  destroyed  it  with 
intent  to  revoke  it,  and  under  those  circumstances  the  destruction 
of  the  duplicate  copy  by  deceased  before  the  time  he  handed  the 
other  duplicate  copy,  here  produced,  to  N.,  does  not  necessarily  in- 
validate the  duplicate  copy  here  produced.  In  other  words,  if  de- 
ceased destroyed  one  of  the  duplicate  copies  of  the  alleged  testa- 
mentary paper  while  he  had  both  in  his  possession,  and  then  after- 
wards handed  the  remaining  duplicate  copy  to  N.,  with  instructions 
to  her  to  keep  it,  these  facts,  taken  together,  raise  no  conclusive 
presumption  that  he  destroyed  the  duplicate  with  intent  to  revoke 

84  Hiitson  V.  Hartley,  74  N.  E.  197,  sg  in  re  Walsh's  Estate,  163  N.  W. 

72  Ohio  St.  262.  70,   196    Mich.  42,   Ann.    Gas.   1918E, 

8  5  In  re  Walsh's  Estate,  163  N.  W.  217. 

70,    196   Mich.   42,   Ann.   Gas.   191SE,  st  McGlure  v.  McGlure,  6  S.  W.  44, 

217.  86  Tenn.  173. 
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the  instrument,  and  if  you  so  find  from  all  the  testimony,  facts,  and 
circumstances,  then  you  would  be  justified  in  finding  that  deceased, 
by  the  destruction  of  one  of  the  duplicate  copies,  did  not  intend  to 
revoke  the  instrument  he  had  executed,  and  that  the  instrument  here 
offered  is  the  last  will  and  testament  of ,  deceased.** 

G.     Construction  of  Wili, 

§  5327.     Property  included  in  devise 

The  court  instructs  the  jury  that  the  will  of  devised  to 

his  daughter,  ■ ,  the  farm  on  which  he  resided  at  the  date  of 

the  will;  and  the  jury  are  instructed  that  if  they  believe  from  the 
evidence  that  the  property  described  in  the  declaration  was  not 
a  part  of  the  place  on  which  said  testator  resided  at  the  date  of  his 
will,  then  they  must  find  for  the  plaintift',  but  if  the  jury  believe 
from  the  evidence  that  the  property  described  in  the  declaration 
was  a  part  of  the  place  on  which  the  testator  resided  at  the  date 
of  his  will,  then  they  must  find  for  the  defendant.*'' 

§  5328.  Provision  for  payment  of  expenses  of  last  illness — What 
is  last  illness 
The  court  instructs  the  jury  that  the  term  "last  illness,"  as  used 
in  this  charge,  means  the  sickness  which  is  terminated  by  the  death 
of  a  patient.  The  last  illness  of  a  patient  is  an  affirmative  fact 
which  must  be  proved  as  any  other  fact  to  the  satisfaction  of  the 
jury  by  a  preponderance  of  the  evidence,  and  must  be  found  and  de- 
termined by  the  jury  from  the  facts  and  circumstances  in  the  case. 
No  definite  length  of  time  can  be  defined  by  the  court  as  being  the 
last  illness  of  a  patient,  but  the  duration  of  the  last  illness  must 
be  determined  by  the  jury  from  the  circumstances  and  facts  in 
the  case  and  by  a  preponderance  of  the  evidence.®** 

§  5329.     Effect  of  declarations  of  testator  before  or  after  making 

will 
§  5329(1).    Illinois 

You  are  instructed  that  statements  made  by  the  testator,  either 
before  or  after  the  execution  of  the  will  in  question,  in  conflict 
with  the  provisions  of  said  will,  do  not  invalidate  it,  or  modify  it 
in  any  manner."^ 

§  5329(2).     Missouri 

The  court  instructs  the  jury  that acquired  by  the  will  of 

the  absolute  title  to  all  property  devised  to  her  thereby, 

88  In  re  Walsh's  Estate,  163  N.  W.  oo  McTxiau  v.  Breen  (Tex.  Civ.  App.) 

70,    11)0   Mich.   42,    Ann.   Cas.    1918E,  1.8.T  S.  W.  :>,\)i. 

217.  '"  Taylor  v.  Tegram,  37  N.  E.  837, 

^»  Ewell  V.  Brock,  01  S.  E.  701,  120  151  111.  100. 
Va.  475. 
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and  had  full  power  to  dispose  of  the  same  as  she  pleased,  and  to 
whom  she  pleased,  and  the  said  right  is  not  afifected  by  anything 
the  said  may  have  said  in  regard  to  his  said  will,  either  be- 
fore or  after  its  execution;   and  the  jury  will  disregard  all  evidence 

tending  to  show  what  said said  in  reference  to  said  will,  or 

to  making  it,  or  as  to  his  desire  as  to  what  she  should  do  with  the 
property.^^ 

The  jury  are  instructed  that  the  will  of read  in  evidence 

was  the  last,  best,  and  only  evidence  of  his  intentions  as  to  the 

final  disposition  of  his  property ;   and  all  declarations  of  said 

and  promises  of made  to  him  to  carry  out  his  wishes  with 

respect  to  said  property  devised  her  by  said in  his  said  will 

are  not  to  be  considered  by  the  jury.^^ 

92  McFadin  v.  Catron,  25  S.  W.  506,  ss  McFadin   v.    Catron,    25    S.    W. 

120  Mo.  252.  506,  120  Mo.  252. 
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A.     Competency  of  Witness 

§  5330.     Defect  in  reasoning  powers  caused  by  disease 

The  jury  are  instructed  that,  if  you  believe  and  find  from  the  pre- 
ponderance of  the  evidence  in  this  case  that ,  on ,  or 

at  the  time  she  testified  in  this  case,  was  laboring  under  such  a  de- 
fect of  reason  from  nymphomania  or  other  disease  of  the  mind,  and 
under  such  derangement  of  the  mind,  as  to  render  her  incapable 
of  receiving  a  sound  mental  impression  of  the  transaction  regard- 
ing which  she  testified,  or,  if  you  believe  that  she  had  the  capacity 
to  receive  such  mental  impression,  as  would  render  it  impossible  for 
her  to  retain  and  impart  such  impression  correctly,  or  if  she  is 
laboring  under  such  defect  of  reason  from  disease  and  derange- 
ment of  the  mind  as  would  render  it  impossible  for  her  to  know  and 
understand  the  nature  and  obligation  of  an  oath,  then  in  law  she 
would  not  be  a  competent  witness,  and,  if  you  should  so  find,  you 
will  disregard  her  testimony  altogether  and  not  consider  it  for 
any  purpose  in  this  record.  If,  on  the  other  hand,*  gentlemen,  the 
defendant  has  not  established  by  a  preponderance  of  the  testimony 
that  she  was  laboring  under  a  diseased  condition  of  the  mind  caused 

from   nymphomania  or  some  other  disease   on  ,   and   if  he 

has  failed  to  establish  by  a  preponderance  of  the  testimony  that 
she  was  at  the  time  she  gave  evidence  in  this  case  laboring  under  a 
disease  of  the  mind  that  rendered  her  incompetent  to  testify,  as 
set  out  in  the  last  preceding  paragraph  of  this  charge,  then  you  are 
instructed  that  you  may  consider  her  testimony  in  passing  on  the 
guilt  or  innocence  of  the  defendant ;  you  being  the  judge  exclusively 
of  the  weight  to  be  given  to  her  testimony  and  the  credibility  of  her 
as  a  witness.^ 

B.     Credibility  oe  Witnesses 
§  5331.     Presumption  as  to  veracity  of  witness 
§  5331  (!)•    California 

The  jury  are  instructed  that  they  are  the  sole  and  exclusive 
judges  of  the  effect  and  value  of  evidence  addressed  to  them,  and  of 
the  credibility  of  the  witnesses  who  have  testified  in  the  case ;  and 
the  character  of  the  witnesses,  as  shown  by  the  evidence,  should 
be  taken  into  consideration  for  the  purpose  of  determining  their 
credibility,  and  the  facts  as  to  whether  they  have  spoken  the  truth. 
A  witness  is  presumed  to  speak  the  truth.  This  presumption,  how- 
ever, may  be  repelled  by  the  manner  in  which  he  testifies,  his  in- 
terest in  the  case,  or  his  bias  or  prejudice  against  one  of  the  par- 

1  Joiiklns  V.   StaLc,  V.'A  S.  W.  54'2,  GO  Tex.  Cr.  11.  23G. 
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ties,  by  the  character  of  his  testimony,  or  by  evidence  affecting  his 
character  for  truth,  honesty,  or  integrity,  or  by  contradictory  evi- 
dence; and  the  jury  are  the  exchisive  judges  of  his  credibiHty.^ 

§  5331(2).     Georgia 

You  are  instructed  that  the  credibiHty  of  witnesses  and  the  weight 
to  be  given  their  testimony  is  a  matter  exclusively  for  the  jury. 
When  witnesses  appear  and  testify  in  a  court  of  justice,  they  are 
presumed  to  speak  the  truth,  and  are  to  be  believed  by  the  jury, 
unless  impeached  in  some  mode  known  to  the  law,  or  otherwise 
discredited  in  the  judgment  of  the  jury.^ 

The  jury  are  instructed  that  the  law  presumes  that  all  witnesses 
are  honest  and  tell  the  truth  until  the  contraiy  appears  by  proof.* 

§  5332.     Right  of  jury  to  disbelieve  witness 
§  5332(1).    Alabama 

The  court  charges  the  jury  that  if  any  of  the  state's  witnesses  have 
exhibited  prejudice  or  anger  against  defendant,  and  satisfied  you 
that  they  have  not  testified  truly,  and  are  not  worthy  of  belief,  and 
you  think  their  testimony  should  be  disregarded,  you  may  disregard 
it  altogether.® 

§  5332(2).     Michigan 

You  are  instructed  that  it  is  your  province  to  pass  upon  the  credi- 
bility or  truthfulness  of  witnesses.  They  go  upon  the  stand  here. 
You  see  them ;  you  note  their  demeanor  and  their  bearing,  and 
the  reasonableness  of  what  they  tell  before  you ;  and  from  all  these 
things  you  pass  upon  their  credit,  as  to  whether  they  are  telling 
the  truth  or  not.  Now,  in  this  case  there,  perhaps,  may  be  some 
conflict  of  testimony.  At  any  rate,  it  has  been  suggested  here 
that  some  of  the  witnesses  have  not  testified  to  the  facts  just  as 
they  were.  It  is  for  you,  taking  into  consideration  their  surround- 
ings, the  interest  they  may  have  in  the  case,  if  any,  their  bearing 
upon  the  stand,  and  reasonableness  of  their  story,  to  say  whether 
they  told  the  truth  or  not.  You  are  not  obliged  to  believe  a  person 
because  he  swears  to  a  thing,  but  you  should  be  governed  by  those 
elements  of  common  sense  which  aid  you  in  determining  the  truth 
of  matters  in  every-day  life;  bearing  in  mind,  of  course,  that  wit- 
nesses are  under  a  solemn  oath.^ 

2  People  V.  Amaya,  66  P.  794,  134  case  no  attempt  was  made  to  impeach 
Cal.  531.  any  witness. 

3  Hamilton  v.  State,  84  S.  E.  5S3,  s  Stinson  v.  State,  64  So.  507,  10 
143  Ga.  2G5.  Ala.  App.  110. 

i  Georgia  Talc  Co.  v.  Cohutta  Talc  6  Woods  v.  Chicago  &  G.  T.  Ry.  Co., 

Co.,  78  S.  E.  905,  140  Ga.  245.    In  tliis       66  N.  \V.  328,  108  Mich.  396. 


§  5332(3)  INSTRUCTIONS  TO  JURIES  5516 

§  5332(3).    Texas 

The  jury  are  instructed  that  you  are  the  exdusive  judges  of  the 
weight  of  evidence  before  you,  and  of  the  credit  to  be  given  to  the 
witnesses  who  have  testified  in  the  case.  If  there  is  a  conflict  in  the 
testimony,  you  must  reconcile  it,  if  you  can.  If  not,  you  may  believe 
or  disbelieve  any  witnesses,  according  as  you  may  think  or  not  think 
them  entitled  to  credit.* 

§  5332(4).    Washington 

You  are  further  instructed  that  you  are  judges  of  the  credibility 
that  ought  to  be  given  to  the  testimony  of  the  different  witnesses, 
and  you  are  not  bound  to  believe  anything  to  be  a  fact  because  a 
witness  has  stated  it  to  be  so,  provided  you  believe  from  all  the  evi- 
dence that  such  witness  is  mistaken,  or  has  knowingly  testified 
falsely.' 

§  5333.  Right  of  jury  to  believe  witness  notwithstanding  impeach- 
ing testimony 
You  are  instructed  that,  while  testimony  may  be  submitted  for 
the  purpose  of  impeaching  a  witness,  it  does  not  necessarily  destroy 
his  testimony,  because  it  is  a  matter  left  with  you,  after  all,  to  take 
into  consideration,  and  give  it  what  credit  you  think  it  entitled  to.* 

§  5334.     General  rules  for  testing  credibility  of  witness 
§  5334(1),     United  States 

You  are  instructed  that,  in  weighing  the  evidence  of  witnesses, 
you  have  the  right  to  consider  their  intelligence,  their  appearance 
upon  the  witness  stand,  their  apparent  candor  and  fairness  in  giving 
their  testimony,  or  the  want  of  such  candor  or  fairness,  their  inter- 
est, if  any,  in  the  result  of  this  trial,  their  opportunities  of  seeing 
and  knowing  the  matters  concerning  which  they  testify,  the  prob- 
able or  improbable  nature  of  the  story  they  tell ;  and  from  these 
things,  together  with  all  the  facts  and  circumstances  surrounding 
the  case,  as  disclosed  by  the  testimony,  determine  where  the  truth 
of  this  matter  lies." 

§  5334(2).    Alabama 

The  jury  are  instructed  that  you  may  look,  and  it  is  your  duty  to 
look,  to  tlie  demeanor  of  the  witnesses  who  testified,  their  oppor- 
tunity to  hear,  see,  and  know  as  applied  to  the  facts  of  the  case, 
and  weigh  the  evidence  and  give  it  all  such  weight  and  credence 
as  you  siiall  see  fit  and  proi)er.*" 

*  LlvcriM.oI   &   L.   &  G.   Ins.   Co.  v.  o  Sholp  v.   Uiiitod  Stntos  (C.  C.   A. 

Kiide,  GO  To.v.  ]1S.  AlasUu)  81  F.  G'J4,  2G  0.  C.  A.  570. 

T  Stiito    V.    Ffiiton,  70    I'.    711,    .".0  i'>  McCoy  v.  riiute,  GO  So.  1)50,  H 

WuHh.  .'525.  Ala.  App.  3S8. 

"  Huff   V.  Stale,   30  S.   E.   80S,   101 
Ga.  021. 
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§  5334(3).     Arkansas 

You  are  instructed  that  you  are  the  sole  judges  of  the  credibility 
of  the  witness  and  the  weight  that  should  be  given  their  testimony. 
With  that  the  court  has  nothing  to  do.  You  may  judge  of  the 
credibility  of  a  witness  by  the  manner  in  which  he  gives  his  testi- 
mony, his  demeanor  upon  the  stand,  the  reasonableness  or  the  un- 
reasonableness of  his  testimony,  his  means  of  knowledge  as  to  any 
fact  about  which  he  testifies,  his  interest  in  the  case,  the  feeling  he 
may  have  for  or  against  the  defendant,  or  any  circumstance  tending 
to  shed  light  upon  the  truth  or  falsity  of  such  testimony ;  and  it 
is  for  you  at  last  to  say  what  weight  you  will  give  to  the 
testimony  of  any  and  all  witnesses.  If  you  believe  that  any  wit- 
ness  has  willfully  sworn  falsely  to  any  material  fact  in  this  case,  you 
are  at  liberty  to  disbelieve  the  testimony  of  that  witness  in  whole 
or  in  part,  and  believe  it  in  part  and  disbelieve  it  in  part,  taking 
into  consideration  all  the  facts  and  circumstances  of  the  case.-^^ 
§  5334(4).    California 

You  are  instructed  that,  in  determining  as  to  the  credit  you  will 
give  a  witness  and  the  weight  and  value  you  will  attach  to  a  wit- 
ness' testimony,  you  should  take  into  consideration  the  conduct  and 
appearance  and  manner  of  the  witness  while  on  the  stand;  the  in- 
terest of  the  witness,  if  any,  in  the  result  of  the  trial;  the  motives 
which  actuate  the  witness  in  testifying,  or  in  giving  contradictory 
or  false  testimony,  the  witness'  relation  or  feeling  toward  the  de- 
fendant, and  the  probability  or  improbability  of  the  witness'  state- 
ment being  true  when  considered  with  reference  to  all  other  evi- 
dence, facts,  and  circumstances  proved  in  the  case.^*^ 

You  are  instructed  that,  in  judging  the  credibility  of  a  witness, 
whether  such  witness  be  the  defendant,  the  prosecutor,  or  any  other 
witness  produced  on  either  side,  you  may  consider  the  interest  and 
relation  of  such  witness  in  and  to  the  case.-^^ 

You  are  instructed  that  you  are  the  sole  and  exclusive  judges  of 
the  facts  in  this  case,  and  of  the  credibility  of  the  witnesses.  Your 
power  of  judging,  however,  is  not  arbitrary,  but  must  be  exercised 
with  legal  discretion,  and  in  subordination  to  the  rules  of  legal  evi- 
dence. You  are  not  bound  to  believe  the  testimony  of  any  witness 
unless  such  testimony  imports  verity  and  establishes  conviction 
in  your  minds,  nor  are  you  bound  to  decide  in  conformity  with  the 
declarations  of  any  number  of  witnesses  which  do  not  produce  con- 
viction in  your  minds  as  against  a  lesser  number,  or  against  other 
evidence  satisfying  your  minds.     Every  witness  is  presumed  to 

11  Snyder  v.  State,  111  S.  W.  465,  is  People  v.  Bernal,  180  P.  825,  40 
86  Ark.  456.                                                      Cal.  App.  358. 

12  People  V.  Bernal,  180  P.  825,  40 
Cal.  App.  358. 
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speak  the  truth.  This  presumption  may  be  repelled  by  the  man- 
ner in  which  he  or  she  testifies,  by  his  or  her  interest  in  the  case,  if 
any  is  shown  by  the  evidence,  his  or  her  partiality  or  impartiality, 
by  the  reasonableness  or  unreasonableness  of  any  statement  he  or 
she  makes,  by  his  or  her  candor  and  fairness  or  lack  thereof,  and  by 
any  other  fact  or  circumstance  elicited  during-  the  trial  which  may 
aid  you,  in  determining  as  to  whether  the  witness  has  spoken  the 
truth.i* 

§  5334(5).     Colorado 

The  court  instructs  you  that  you  are  the  judges  of  the  credibility 
of  the  witnesses,  and  the  weight  to  be  given  to  their  testimony. 
In  passing  upon  these  matters,  you  may  take  into  consideration 
the  interest,  if  any,  they  may  have  in  the  result  of  this  action;  their 
conduct  upon  the  witness  stand ;  their  intelligence  or  want  of  in- 
telligence ;  their  candor  or  want  of  candor ;  their  means  of  knowl- 
edge of  the  facts  to  which  they  have  testified ;  any  bias  that  they 
may  have  shown  in  their  evidence;  and,  from  all  the  circumstances 
surrounding  them,  you  will  give  to  the  evidence  of  each  of  them 
such  weight  as  you  shall  deem  it  justly  entitled  to.^^ 

§  5334(6).    District  of  Columbia 

You  are  the  sole  judges  of  all  questions  of  fact,  and  in  this  re- 
spect the  court  cannot  be  of  any  aid  to  you.  It  is  for  you  to  say  as 
to  the  weight  which  you  may  give  to  the  evidence  of  any  witness 
who  ma}'  have  testified  during  the  progress  of  this  trial,  and,  in 
passing  upon  the  question  as  to  the  credibility  of  the  different  wit- 
nesses, you  should  weigh  carefully,  every  fact  and  circumstance  in 
connection  with  the  evidence  which  has  been  submitted  to  you 
for  consideration.  You  have  had  an  opportunity  of  observing  the 
conduct  of  the  witnesses  while  on  the  witness  stand,  as  well  as  the 
interest  which  any  witness  may  have  had  in  the  transaction  about 
which  he  may  have  testified,  and  these  are  matters  which  should 
be  considered  by  you  in  determining  the  question  as  to  the  amount 
of  weight  that  you  are  to  give  to  the  evidence  of  any  witness  who 
may  have  been  introduced,  either  by  the  government  or  by  the  de- 
fense.*** 

The  jury  are  instructed  that  it  is  a  familiar  rule  that  it  is  the  pecu- 
liar and  exclusive  province  of  the  jury  to  decide  upon  the  credibility 
of  witnesses.  The  credit  to  be  given  to  the  testimony  of  defendant, 
as  well  as  that  of  other  witnesses,  is  to  be  determined  solely  by  the 
jury,    and    in    doing    so   you   may   take    into    consideration    any   bias 

i<  NifliolH    V.    P.'uitic    Elocii'ir-    Ily.  ic  j^orouz   v.    U.   .S.,  24  App.   D.   C 

Co..  174  I'.  ;'.1(),  ITS  Cal.  (5:J0.  0:J7. 

16  Df-nvcr  I'miiuvny  Co.  v.  Owens, 
.';C  I'.  818,  I'O  Colo.  307. 
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or  prejudice  if  you  find  there  is  any  on  the  part  of  any  witness  for 
or  against  defendant.  You  may  also  take  into  consideration  the 
interest  or  want  of  interest  of  such  witness  or  any  of  the  witnesses 
in  the  result  of  the  case  and  give  to  their  testimony  such  weight 
and  credit  as  in  your  judgment  it  is  fairly  and  justly  entitled  to. 
Moreover  it  is  in  the  discretion  of  the  jury  to  wholly  reject  the 
testimony  of  any  witness  whom  you  believe  to  have  knowingly  and 
willfully  testified  falsely  as  to  any  material  fact  or  facts  in  the 
case.^' 

The  jury  are  instructed  that  the  credibility  of  each  and  every  wit- 
ness who  has  testified  in  this  case,  including  the  defendant,  and 
the  weight  to  be  given  to  his  or  her  testimony,  is  a  question  solely 
for  you.  Some  of  the  usual  tests,  which  among  others  it  will  be 
proper  for  you  to  apply,  are  the  appearance  and  deportment  of  each 
witness,  his  or  her  prevarications,  reluctance  to  answer,  apparent 
bias,  or  interest  in  the  result  of  the  trial,  if  any,  the  intrinsic  prob- 
ability or  improbability  of  the  story  of  the  witnesses  as  told,  and 
its  harmony  or  incongruity  with  other  facts  in  the  case  which  you 
may  find  to  be  established  beyond  a  reasonable  doubt.  You  should 
give  such  weight,  and  such  weight  only,  to  the  testimony  of  each 
witness  in  the  case,  including  the  defendant,  as  you  may,  under  all 
the  circumstances,  think  it  is  entitled  to.^* 
§  5334(7),     Georgia 

You  are  instructed  that  you  give  credit  to  that  testimony  you 
thmk  best  entitled  to  credit,  under  all  the  evidence  in  the  case.  The 
jury  are  not  bound  by  the.  mere  statements  of  any  witness.  If  the 
mere  statements  of  a  witness  are  in  conflict  with  the  well-recog- 
nized facts — that  is,  the  facts  which  appear  to  the  jury  from  the 
evidence ;  if  the  testimony  of  that  witness  is  inconsistent  with  rea- 
son or  inconsistent  with  those  facts — you  are  not  bound  by  the 
testimony,  however  solemn  the  oath  may  be  under  which  the  wit- 
ness gives  the  testimony.  You  find,  not  according  to  the  mere 
statements  of  the  witnesses,  but  according  to  the  opinion  you  may 
entertain  of  the  evidence.^" 

You  are  instructed  that  you  have  a  right  to  consider  the  circum- 
stances and  condition  of  any  witness,  as  proven  to  have  been  at 
the  time  of  the  incidents  about  which  said  witness  testifies.  You 
may  consider  such  condition  of  any  witness  as  to  soberness ;  the 
surroundings  of  such  witness,  with  reference  to  determining  whether 
or  not  such  witness  was  in  a  condition  to  see  and  understand  what 
was  occurring.'*'* 

17  Lyles  V.  United  States,  20  App.  1 9  Macon  Consol.  St.  R.  Co.  v. 
D.  C.  559.                                                        Barnes.  r,S  S.  E.  7fi6.  113  Ga.  2]::. 

18  J\nik  V.  United  States,  16  App.  20  wheeler  v.  State,  37  S.  E.  126, 
D.  C.  478.                                                        112  Ga.  43. 
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§  5334(8).    Idaho 

The  jury  are  instructed  that  they  are  the  sole  judges  of  the  facts 
in  this  case,  and  of  the  credit  to  be  given  to  the  respective  witness- 
es who  have  testified,  and  in  passing  upon  the  credibility  of  such 
witnesses  they  have  the  right  to  take  into  consideration  their  in- 
terest in  the  result  of  the  case,  their  prejudices,  motives  or  feelings 
of  revenge,  if  any  such  have  been  shown  or  proven  by  the  evidence, 
and,  if  the  jury  believe  that  any  witness  has  testified  falsely  as  to 
any  material  fact  or  point  in  this  case,  the  jury  are  at  libert}^  un- 
less the  witness  is  corroborated  by  other  credible  evidence,  to  dis- 
regard the  testimony  of  such  witness  in  whole."'^ 

§  5334(9).     Illinois 

The  court  instructs  the  jury  that  the  credibility  of  witnesses  is 
a  question  exclusively  for  the  jury,  and  the  law  is  that  where  a 
number  of  witnesses  testify  directly  opposite  to  each  other  the 
jury  are  not  bound  to  regard  the  weight  of  the  evidence  as  evenly 
balanced.  The  jury  have  a  right  to  determine,  from  the  appear- 
ance of  witnesses  on  the  stand,  their  manner  of  testifying,  their 
apparent  candor  and  fairness,  their  apparent  intelligence,  and  from 
all  other  surrounding  circumstances  appearing  from  the  evidence, 
which  witnesses  are  the  more  worthy  of  credit  and  to  give  credit 
accordingly.^- 

The  court  instructs  the  jury  that  the  jury  are  the  sole  judges  of 
the  credibility  of  the  witnesses.  In  judging  the  credibility  of  the 
witnesses  in  this  case,  you  should  carefully  scrutinize  the  testi- 
mony given,  and  in  doing  so  consider  all  the  circumstances  under 
which  any  witness  has  testified;  his  demeanor  and  manner  while 
on  the  stand ;  his  interest,  if  any,  in  the  outcome  of  the  case ;  the 
relations  which  he  bears  to  the  state  or  to  the  defendant;  the  man- 
ner in  which  he  might  be  affected  by  the  verdict,  and  the  extent  to 
which  he  is  contradicted  or  corroborated  by  other  credible  evi- 
dence, if  at  all ;  and  any  circumstances  that  tend  to  shed  light  upon 
his  credibility."^ 

The  jury  are  instructed  that,  in  determining  the  weight  to  be 
given  the  testimony  of  a  witness,  you  will  take  into  consideration 
the  intelligence  of  the  witness;  the  circumstances  surrounding  the 
witness  at  the  time  concerning  which  he  testifies ;  his  interest,  if 
any,  in  the  event  of  the  suit;  his  bias  or  prejudice,  if  any;  his  man- 
ner on  the  witness  stand;  his  apparent  fairness  or  want  of  fair- 
ness; the  reasonableness  of  his  testimony;  his  means  of  observa- 
tion and  knowledge;   the  character  of  his  testimony  (whether  neg- 

21  Sfjitc   V.    P.oiKliarcl,    M9   P.   401,  ^»  I'coi)!^  v.  Goodrich,  OG  N.  E.  542, 

27  Ifljilio,  500.  251  111.  558. 

i-'^  I'coiilo  V.  aVrroll,  lOi  iS'.  E.  2G1, 
202  111.  i:j8. 
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ative  or  affirmative)  of  any  fact;  and  all  matters  and  facts  and 
circumstances  shown  on  the  trial  bearing  upon  the  question  of  the 
weight  to  be  given  to  his  testimony, — and  give  each  witness'  tes- 
timony such  weight  as  to  you  it  may  seem  fairly  entitled  to.~* 

The  court  instructs  the  jury  that  they  are  the  sole  judges  of  the 
facts  in  this  case,  and  of  the  credit  to  be  given  to  the  respective  wit- 
nesses who  have  testified,  and  in  passing  upon  the  credibility  of 
such  witnesses  they  have  a  right  to  take  into  consideration  their 
prejudices  or  motives  or  feelings  of  revenge,  if  any  such  have  been 
proved  or  shown  by  the  evidence  in  this  case;  and  if  the  jury  be- 
lieve from  the  evidence  that  any  witness  or  witnesses  have  know- 
ingly or  willfully  testified  falsely  as  to  any  material  fact  or  point 
in  this  case,  the  jury  are  at  liberty,  unless  corroborated  by  other 
credible  evidence  to  disregard  the  testimony  of  such  witness  or 
witnesses  in  toto.~^ 

§  5334(10).    Indiana 

The  jury  are  instructed  that  you  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight  to  which  their  testimony 
is  entitled.  In  passing  upon  these  questions,  you'  may  take  into 
consideration  the  interest  the  witness  has  in  the  suit,  if  any,  the 
bias  or  prejudice  of  the  witness,  if  any  be  shown,  the  opportunity 
the  witness  had  of  knowing  and  recollecting  the  facts  about  which 
he  has  testified,  the  fact  whether  the  witness  has  been  corroborated 
or  contradicted  by  other  witnesses  who  have  testified  in  this  cause. 
In  case  there  is  any  apparent  contradiction  in  the  testimony  of  the 
different  witnesses  who  have  testified  in  this  case,  it  is  your  duty 
to  attempt  to  harmonize  such  apparent  contradictions  so  as  to  give 
full  weight  and  credit  to  all  the  witnesses ;  but,  if  you  cannot  so 
reconcile  such  apparent  contradictions,  if  any,  so  as  to  believe  all 
the  witnesses,  then  you  must  determine  for  yourselves  what  wit- 
nesses you  will  not  believe.'^ 

§  5334(11).     Iowa 

The  court  instructs  the  jury  that  you  are  the  sole  judge  of  the 
credibility  of  witnesses  and  of  the  weight  to  be  given  their  testi- 
mony; in  weighing  the  testimony  of  each  witness,  you  will  take 
into  consideration  his  age,  intelligence,  strength  of  memory,  and 
means  of  knowledge,  his  relation  or  feelings  toward  the  parties, 
interest,  if  any,  in  the  result  of  the  suit,  demeanor  while  testifying, 

24  Chicago,  B.  &  Q.  R.  Co.  v.  Pol-  "you   may   take   into   consideration," 

loclv,  62  N.  E.  831,  195  111.  156.  etc.     Under  the  later  decis;ions  it  is 

25Gorgo   V.    People,    100    111.    App.  not  cause  for  reversal  in  this  jurisdic- 

130.  tion  to  tell  the  jury  that  thoy  "should" 

2  6  Lynch  V.  Bates.  38  N.  E.  806.  1.39  or  "must"  take  the  matters  ennmerat- 

Ind.  206.    It  will  be  observed  that  the  ed   into   consideration.      See   Vol.    I, 

above    instruction    uses    the    phrase,  §  14. 
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the  time  that  has  elapsed  since  the  occurrences  of  which  they  tes- 
tify, the  reasonableness  or  otherwise  of  matters  testified  to,  either 
corroborated  or  contradicted,  by  other  witnesses,  or  facts  proven, 
and  all  matters  fairly  tending  to  show  the  weight  and  credit  that 
should  be  given."' 

You  are  instructed  that  the  fact,  if  it  be  a  fact,  that  any  eyewit- 
ness testifies  to  any  fact  or  state  of  facts,  and  such  testimony  is 
not  contradicted  by  the  testimony  of  other  witnesses,  does  not  re- 
quire you  to  find  that  such  testimoDy  of  such  witness  is  true.  In 
determining  whether  or  not  a  fact  or  state  of  facts  existed  as  tes- 
tified by  such  witness,  you  have  a  right  to  take  into  consideration 
the  means  and  opportunity  of  such  witness  to  know  the  fact  or 
state  of  facts  as  testified  to  by  him,  the  reasonableness  or  unrea- 
sonableness of  his  testimony,  its  consistency  with  itself,  and  other 
well-proved  facts  and  circumstances  as  disclosed  by  the  evidence, 
and  to  apply  to  such  testimony  the  test  of  credibility  of  witnesses 
as  is  herein  authorized  to  be  applied  by  you."* 

§  5334(12).    Kansas 

The  jury  are  instructed  that  you  are  the  exclusive  judges  of  the 
evidence  in  the  case,  of  its  weight,  credit,  and  value ;  and  you  are 
likewise  the  exclusive  judges  of  the  credibility  of  the  witnesses, 
and  it  is  for  you  to  determine  the  force  and  effect  to  be  given  to  the 
testimony  of  each  of  them ;  and  in  determining  this  question  you 
may  take  into  consideration  any  bias,  prejudice,  or  unfairness  that 
may  have  been  manifested  by  any  witness  in  giving  his  or  her  tes- 
timony, also  any  interest  that  the  witnesses  may  appear  to  have 
in  the  result  of  the  action,  as  well  as  the  means  and  opportunities 
of  the  witnesses  for  knowing  the  facts  about  which  they  have  tes- 
tified.29 

§  5334(13).     Michigan 

The  court  instructs  the  jury  that  you  have  the  right  to  say  and 
ask:  Has  this  witness,  in  telling  his  story,  been  fair  and  frank,  or 
has  he  been  elusive,  trying  to  avoid  direct  answers  to  questions? 
Has  he  tried  to  conceal,  rather  than  to  tell  fully  and  fairly  all  of 
the  facts?  Is  the  witness  interested  in  the  outcome  of  the  case, 
or  is  he  a  disinterested  witness?  If  interested,  has  he,  notwith- 
standing any  such  interest,  been  entirely  frank  and  truthful,  or 
has  his  interest  biased  him  and  colored  his  testimony?  These  are 
the  right  considerations  which  should  be  borne  in  mind  when  you 
come  to  pass  upon  the  relative  value  and  weight  of  the  testimony 

2T  state  V.  natters,  1G9  N.  W.  ll.".,  20  Slate  v,  Roberts,  147  P.  828,  95 

184  Iowa,  878.  Kan.  12S0. 

28  riatter  v.  Minneapolis  &   St    L. 
R.  Co.,  14;j  N.  W.  \}'J2,  IGli  Iowa,  112. 
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of  each  of  the  witnesses,  for  you  have  to  plant  your  verdict  upon 
what  you  find  the  truth  to  be.^" 

Now,  there  has  been  considerable  said  by  counsel  on  both  sides 
as  to  the  weight  which  the  jury  in  this  case  should  give  to  the  tes- 
timony of ,  and  it  may  be  somewhat  difficult  for  me  to  lay 

down  any  principles  of  law  governing  that  question  for  you.  It  is 
not  my  province  and  I  wish  to  say  that  you  must  not  form  any 
opinion  of  the  facts  in  this  case  from  anything  I  may  say  to  you. 
You  must  not  form  any  idea  that  I  think  the  facts  are  established 
one  way  or  the  other.  You  are  the  sole  judges  of  the  fact,  and, 
if  anything  I  should  say  should  intimate  to  you  how  you  might 
think  I  felt  as  to  the  facts,  you  are  to  disregard  that  in  making  up 
your  verdict.  You  have  a  right  to  follow  the  directions  of  the  court 
as  to  the  matters  of  law,  but  you  are  to  be  in  no  way  guided  by  any 
impressions  you  may  have  formed  as  to  the  court's  opinion  of  the 
questions  of  fact.  Now,  the  fact  that  this  young  man,  by  his  own 
admissions  upon  the  stand,  is  a  bad  boy,  or  the  fact  that  he  has 
told  stories  which  are  untrue  before  this  relative  to  this  same  of- 
fense and  his  connection  with  it;  the  fact  that  he  has  been  in  the 
habit  of  stealing  and  perhaps  committing  other  crimes — are  things 
which  you  are  to  weigh  carefully  and  consider  in  giving  credit  to 
his  testimony.  You  have  to  consider  the  several  stories  that  he 
has  told,  and  you  have  a  right  to  think  and  reason  out  in  your  own 
minds,  if  you  can,  what,  if  any,  motive  he  had  in  telling  these  sev- 
eral stories.  And  in  that  way  you  must  reason  out  and  satisfy  your 
own  minds  as  to  which  of  these  stories  is  probably  true.  It  is  only 
important  in  that  you  must  determine  as  to  whether  or  not  the 
story  that  he  has  told  upon  the  witness  stand  in  this  trial,  and 
which  he  now  insists  is  true,  is,  as  a  matter  of  fact,  true.  If,  after 
you  have  considered  his  life  and  character,  the  stories  he  has  told, 
and  all  the  circumstances  surrounding  his  connection  with  this 
affair,  you  honestly  and  conscientiously  believe  the  story  that  he 
has  told  here  of  his  father's  connection  with  this  crime  is  true,  then 
it  is  your  duty  to  believe  it,  and  your  verdict  must  be  governed 
by  it.31 

§  5334(14).    Mississippi 

The  court  instructs  the  jury,  for  the  state,  that  they  are  the  sole 
and  exclusive  judges  of  the  weight  of  the  evidence  and  the  credibil- 
ity of  the  witnesses,  and  in  determining  the  weight  to  be  given  to 
the  testimony  of  each  witness  they  may  take  into  consideration  the 
interest  or  the  lack  of  interest,  the  reasonableness  or  the  unreason- 
ableness, of  the  testimony ;    and,  if  they  believe  from  the  evidence 

30  Garazewski  v.  Wurm,  169  N.  W.  si  People  v.  Nunn,  79  N.  W.   800, 

871,  204  Mich.  227.  120  Mich.  530. 
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that  any  witness  has  willfully  sworn  falsely  to  any  material  mat- 
ter in  this  case,  then  the  jury  may  disregard  the  whole  testimony 
of  such  witness  or  witnesses,  if  they  believe  it  untrue.^^ 

The  jury  are  instructed  that  they  are  the  sole  judges  as  to  the 
credibility  of  witnesses,  and,  in  determining  whether  witnesses  will 
be  believed  or  not,  they  are  not  bound  by  the  opinions  of  other 
witnesses,  but  have  a  right  to  consider  all  the  testimony  of  the 
case,  the  motives  and  the  interests  of  the  witness,  the  nature  of 
his  testimony,  and  all  the  facts  in  evidence  throwing  light  upon  the 
point. ^^ 

§  5334(15).     Missouri 

The  jury  are  instructed  that  they  are  the  sole  judges  of  the  cred- 
ibility of  the  witnesses  and  of  the  weight  to  be  given  to  their  tes- 
timony. In  determining  such  credibility  and  weight  they  will  take 
into  consideration  the  character  of  the  witness,  his  manner  on  the 
stand,  his  interest,  if  any,  in  the  result  of  the  trial,  his  relation  to 
or  feeling  towards  the  parties  to  the  suit,  the  opportunity  which 
the  witness  had  for  knowing  the  facts  testified  to  by  him,  the  prob- 
ability or  improbability  of  his  statements,  as  well  as  all  the  other 
facts  and  circumstances  given  in  evidence.  In  this  connection  you 
are  further  instructed  that  if  you  believe  that  any  witness  has 
knowingly  sworn  falsely  to  any  fact  or  facts  material  to  the  issues 
in  this  case,  you  are  at  liberty  to  reject  all  or  any  portion  of  such 
witness'  testimony.^* 

You  are  instructed  that  you  are  the  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  and  value  to  be  given  their  tes- 
timony. In  determining  as  to  the  credit  you  will  give  to  a  witness 
and  the  weight  and  value  you  will  attach  to  a  witness'  testimony, 
you  should  take  into  consideration  the  character  of  the  witness,  the 
conduct  and  appearance  of  the  witness  upon  the  stand,  the  interest 
of  the  witness,  if  any,  in  the  result  of  the  trial,  the  motives  actuat- 
ing the  witness  in  testifying,  the  witness'  relation  to  or  feeling  for 
or  against  the  defendant,  or  the  alleged  injured  party,  the  prob- 
ability or  improbability  of  the  witness'  statements,  the  opportunity 
the  witness  had  to  observe  and  to  be  informed  as  to  matters  in  re- 
spect to  which  such  witness  gives  testimony,  and  the  inclination  of 
the  witness  to  speak  truthfully  or  otherwise  as  to  matters  within 
the  knowledge  of  such  witness.  All  these  matters  being  taken  in- 
to account  with  all  the  other  facts  and  circumstances  given  in  evi- 
dence, it  is  your  province  to  give  to  each  witness  such  credit,  and 
the  testimony  of  each  witness  such  value  and  weight,  as  you  deem 

82  Vails  V.  Stnte,  48  So.  725,  04  S'*  St()(>ck(>r  &  Price  Storage  &  Anc- 
MisH.  '.'X,^^                                                          linii  Co.  V.  Cooper   (App.)  220  S.  W. 

83  Brown   v.   State,  23   So.  422,   75       ^72. 
Miss.  842. 
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proper.  If  upon  a  consideration  of  all  the  evidence,  you  conclude 
that  any  witness  has  sworn  willfully  false  as  to  any  material  mat- 
ter involved  in  the  trial,  you  may  reject  or  treat  as  untrue  the  whole 
or  any  part  of  such  witness'  testimony .^'^ 

The  jury  are  instructed  that  you  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses,  and  of  the  weight  and  value  to  be  given  to 
their  testimony.  And  in  determining  what  credit  you  will  give  a 
witness,  and  what  weight  and  value  you  will  attach  to  a  witness' 
testimony,  you  may  take  into  consideraton  the  manner  and  de- 
meanor of  the  witness  in  testifying;  the  readiness  and  willingness, 
or  tardiness  and  unwillingness,  if  any,  in  answering  upon  the  one 
side  or  the  other;  the  interest,  or  want  of  interest,  if  any,  on  the 
one  side  or  the  other ;  whether  the  witness  has  any  bias  or  feeling 
for  or  against  one  side  or  the  other;  the  witness'  means  of  knowl- 
edge of,  and  opportunity  for,  knowing  the  facts  testified  to ;  the 
reasonableness  or  unreasonableness,  and  the  probability  or  im- 
probability, of  the  circumstances  related  by  such  witness ;  and 
whether  or  not  any  witness  has  made  contradictory  statements  as 
to  material  matters  involved  in  the  case.  And,  having  carefully 
considered  all  these  matters,  the  jury  must  fix  the  weight  of  the 
testimony  of  each  and  every  witness,  and  the  evidence  as  a  whole. 
These  rules  are  to  be  applied  to  all  the  witnesses  who  have  testi- 
fied in  the  case.*® 

You  are  instructed  that  you  are  the  sole  judges  of  the  credibility 
of  the  witnesses  and  of  the  weight  and  value  to  be  given  their  tes- 
timony. In  determining  aS  to  the  credit  you  will  give  to  a  witness, 
and  the  weight  and  value  you  will  attach  to  a  witness'  testimony, 
you  should  take  into  consideration  the  character  of  the  witness ; 
the  conduct  and  appearance  of  the  witness  upon  the  stand;  the 
interest  of  the  witness,  if  any,  in  the  result  of  the  trial ;  the  motives 
actuating  the  witness  in  testifying;  the  witness'  relation  to,  or  feel- 
ings for  or  against,  the  defendant  or  the  alleged  injured  party;  the 
probability  or  improbability  of  the  witness'  statements ;  the  op- 
portunity the  witness  had  to  observe  and  to  be  informed  as  to  mat- 
ters respecting  which  such  witness  gives  testimony ;  and  the  in- 
clination of  the  witness  to  speak  truthfully  or  otherwise  as  to  mat- 
ters within  the  knowledge  of  such  witness.  All  these  matters  be- 
ing taken  into  account  with  all  the  other  facts  and  circumstances 
given  in  evidence,  it  is  your  province  to  give  to  each  witness  such 
credit,  and  the  testimony  of  each  witness  such  value  and  weight, 
as  you  deem  proper.  If,  upon  a  consideration  of  all  the  evidence, 
you  conclude  that  any  witness  has  sworn  willfully  falsely  as  to 

3  5  Wendling  v.  Bowden,  161  S.  W.  se  Schmitt  v.  St.  Louis  Transit  Co., 

774,  252  Mo.  647.    *  90  S.  W.  421,  115  Mo.  App.  445. 
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any  material  matter  involved  in  the  trial,  you  may  reject  or  treat 
as  untrue  the  whole  or  any  part  of  such  witness'  testimony.^' 

The  jury  are  instructed  that  they  are  the  sole  judges  of  the 
weight  of  the  evidence  and  the  credibility  of  witnesses.  And,  in 
passing  upon  the  weight  to  be  given  to  any  witness'  testimony, 
they  may  consider  the  manner  and  deportment  of  the  witness  upon 
the  stand ;  his  means  of  knowing  the  facts  of  which  he  testifies ; 
the  interest,  if  any,  he  manifests ;  the  interest,  if  any,  he  has  in  the 
result  of  the  trial ;  his  relationship,  if  any,  to  any  party  interested 
in  the  result  of  the  trial;  the  probability  or  improbability  of  his 
testimony  being  true ;  and  other  matters  that,  in  the  nature  of 
things,  would  add  to  or  detract  from  the  value  of  such  witness' 
testimony.  And,  if  they  believe  that  any  witness  has  willfully  tes- 
tified falsely  to  any  material  matter  in  this  case,  they  should  dis- 
regard such  false  testimony,  and  they  are  at  liberty  to  disregard 
the  whole  or  any  part  of  the  testimony  of  such  witness.^^ 

The  court  further  instructs  the  jur}^  that  they  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the  weight  to  be  given  to 
their  testimony,  and  in  weighing  the  testimony  the  jury  should 
take  into  consideration,  not  only  what  they  have  testified  to,  but 
also  their  manner  of.  testifying,  and  their  bias,  if  any  is  shown, 
towards  or  against  plaintiffs  or  defendant,  their  ability  at  the  time 
to  clearly  see  what  occurred,  and  now  to  clearly  recall  and  relate 
the  facts;  and,  if  the  jury  believe  from  the  evidence  that  any  wit- 
ness has  knowingly  sworn  falsely  to  any  material  fact,  then  the 
jury  may  disbelieve  the  whole  or  any  part  of  such  witness'  testi- 
mony.^** 

The  jury  are  instructed  that  they  are  the  sole  judges  of  the  credi- 
bility of  the  witnesses  and  of  the  weight  and  value  to  be  given  to 
their  testimony.  In  determining  such  credibility,  weight,  and  value 
the  jury  should  take  into  consideration  the  character  of  the  wit- 
nesses, their  manner  on  the  witness  stand,  their  interest,  if  any, 
in  the  result,  their  relation  to  or  feeling  for  or  against  the  de- 
fendant or  deceased,  the  probability  or  improbability  of  their  state- 
ments, as  well  as  of  all  the  facts  and  circumstances  given  in  evi- 
dence in  this  cause ;  and  in  this  connection  they  are  instructed  that 
if  they  shall  believe  from  the  evidence  that  any  witness  or  wit- 
nesses have  willfully  testified  falsely  to  any  material  fact  in  this 
cause  they  are  at  liberty  to  disregard  the  whole  or  any  part  of  such 
witness'  or  witnesses'  testimony ."*•* 

•"'T  Stnto  V.  IIu(lKi>eth,  GO  S.  W.  13G,  s"  Ho.uiiii  ot  al.  v.  Citizens'  Ry.  Co., 

ir.o  Mo.  Sun.  178.  r.i  s.  w.  it:;,  ino  Mo.  :\(\. 
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The  court  instructs  the  jury  that  they  are  the  sole  and  exclusive 
judges  of  the  credibility  of  the  witnesses,  and  they  are  not  bound 
to  give  to  the  testimony  of  any  witnesses  any  other  or  greater 
weight  than  from  all  the  facts  and  circumstances  they  deem  it  en- 
titled to;  and  in  determining  what  weight,  if  any,  they  will  give 
to  the  testimony  of  any  witness,  they  may  take  into  consideration 
the  probability  or  improbability  of  the  truthfulness  of  the  state- 
ment of  such  witness  on  the  stand,  his  prejudice  or  bias  in  this 
cause  in  giving  his  testimony.*^ 

§  5334(16).    Nebraska 

You  are  instructed  that  the  weight  of  evidence  does  not  neces- 
sarily depend  upon  the  number  of  witnesses  who  testify  for  the  re- 
spective sides.  In  determining  the  question,  you  are  at  liberty  to 
take  into  consideration  the  interest  of  the  witnesses  or  any  of 
them  in  the  result  of  your  verdict,  their  relationship  to  the  parties 
in  interest,  if  any,  their  intelligence,  their  means  or  opportunity 
of  knowing  the  truth  of  the  matter  about  which  they  testify,  the 
reasonableness  or  unreasonableness  of  their  statements,  and  the  ex- 
tent to  which  they  are  corroborated  by  other  witnesses,  if  at  all. 
You  may  consider  the  appearance  and  demeanor  of  the  several  wit- 
nesses while  giving  their  testimony,  and  observe  the  candor  and 
fairness  with  which  they  testify,  or  the  want  of  those  qualities, 
and  determine  for  yourself  the  weight  or  credit  to  be  given  to  the 
testimony  of  the  several  witnesses.  If  you  believe  any  witness  has 
knowingly  or  willfully  testified  falsely,  you  are  at  liberty  to  dis- 
regard the  whole  of  such  witness'  testimony,  except  such  portion 
as  may  have  been  corroborated  by  other  credible  witnesses  or  evi- 
dence. You  should  not  arbitrarily  reject  the  testimony  of  any 
witness  without  just  cause,  but  should  seek  to  harmonize  the  testi- 
mony of  all  the  witnesses  on  the  hypothesis  of  truth  unless  for 
good  cause  you  are  compelled  to  do  otherwise.*^ 

You  are  instructed  that  you  should  also  consider  the  relation- 
ship, if  any  is  shown,  of  any  witness  to  the  defendant,  the  demeanor 
of  the  witness  upon  the  witness  stand,  his  apparent  intelligence  or 
want  of  intelligence,  whether  his  testimony  is  given  promptly, 
clearly,  and  intelligibly.^* 

A  large  number  of  witnesses  have  appeared  before  you  in  this 
case,  and  the  court  now  instructs  you  that  you  are  the  sole  judges 
of  the  credibility  of  their  testimony,  and,  in  determining  the  weight 
to  be  given  the  testimony  of  the  several  witnesses,  you  shall  take 
into  consideration  their  interest  in  the  event  of  this  prosecution, 

*i  State  V.   Howell,  23   S.   W.  263,  4*  Van   Buren   v.   State,  8S  N.   W. 

117  Mo.  307.  671,  63  Neb.  453. 

4  3  Hoskovec  v.  Omaha  St.  Ry.  Co., 
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if  any  such  interest  is  proved,  their  motive  for  testifying  as  they 
have,  if  any  is  shown,  their  conduct  and  demeanor  while  testifying, 
their  apparent  fairness  or  bias,  if  any  such  appears,  their  appear- 
ance on  the  witness  stand,  the  reasonableness  of  the  stories  told 
by  them,  their  means  of  information  concerning  the  matters  and 
things  about  which  they  testify,  and  all  the  evidence  and  circum- 
stances tending  to  corroborate  or  contradict  any  witness,  and  then 
give  to  the  testimony  of  each  witness  such  weight  and  credit  as  to 
you  it  shall  seem  entitled.  If  the  fact  appears  that  witnesses  dis- 
agree in  minor  points  in  their  recollection  and  recital  of  the  sev- 
eral matters  and  transactions  sought  to  be  proved  in  this  case,  it 
does  not  necessarily  militate  against  the  candor  of  any  of  them ;  it 
may  only  indicate  a  failure  of  observation ;  and  the  court  instructs 
you  as  jurors  you  have  not  the  right  to  captiously  or  unreasonably 
disregard  the  testimony  of  witnesses,  but,  unless  there  appears  ta 
be  something  that  indicates  a  lack  of  candor  or  truthfulness  on 
the  part  of  any  witness,  the  testimony  of  each  witness  should 
receive  proper  and  careful  consideration  by  the  jury.  You  are  to 
determine  this  case  and  arrive  at  your  verdict  from  the  evidence 
now  before  you,  and  are  not  to  be  influenced  by  statements  or  in- 
sinuations, or  any  other  fact  or  circumstance  that  is  not  in  evidence 
in  this  case.*^ 

The  jury  are  instructed  that  you  are  the  judges  of  the  credibil- 
ity of  each  and  every  witness,  and  you  should  give  the  testimony 
of  each  and  every  witness  such  weight  as,  from  all  the  facts  and 
circumstances  in  proof  before  you  in  this  case,  you  shall  deem  the 
same  entitled  to.  It  is  your  duty,  if  you  can,  to  reconcile  the  testi- 
mony of  the  witnesses,  if  there  be  any  disagreement  between  them ; 
but  if  you  cannot,  then  you  must  determine,  from  all  the  evidence 
before  you,  which  of  the  witnesses  is  entitled  to  the  greater  credit.*'® 

You  are  instructed  that  you  are  the  sole  judges  of  the  credibility 
of  the  witnesses,  and  the  weight  of  the  testimony.  In  the  consid- 
eration of  these  questions  you  have  a  right  to  consider  the  interest 
of  the  witnesses ;  their  manner  and  conduct  upon  the  stand ;  their 
means  of  knowledge  about  the  things  about  which  they  undertake 
to  testify  ;  the  probability  or  improbability  of  their  being  mistaken; 
the  circumstances  with  which  the  parties  were  surrounded,  whether 
it  was  a  dark  night;  and  the  opportunities  for  correct  and  reliable 
observation,  and  all  other  circumstances  that  can  in  any  way  assist 
you  in  coming  to  a  just  conclusion,  and  give  such  credit  to  the 
witnesses,  and  such  weight  to  the  testimony,  as  you  think  they 
ought  to  have.'*'' 

*t^'  Davis  V.  Stuto,  70  N.  W.  OSt,  ."".l  -jt  Pily  (,f  Lincoln  v.  Ilolraes,  28  N. 

N(!l..  ;!01.  W.  bGl,  20  iS'cb.  39. 
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§  5334(17).     New  Mexico 

You  are  instructed  that,  in  determining  the  weight  to  be  given 
to  the  testimony  of  the  different  witnesses  in  this  case,  you  are  au- 
thorized to  consider  the  interest  of  any  of  the  witnesses  in  th^  re- 
sult of  the  suit,  their  temper,  feeling,  or  bias,  if  any  has  been 
shown,  their  apparent  intelligence  or  lack  of  intelligence,  and  their 
means  of  information,  and  to  give  such  credit  to  the  testimony  of 
each  witness  as  under  all  the  circumstances  the  witnesses  may  seem 
to  be  entitled  to.^* 

The  jury  are  instructed  that,  in  passing  upon  the  credibility  of 
the  witness,  on  the  weight  to  be  given  his  testimony,  you  may 
consider  his  manner  and  conduct  upon  the  stand,  his  means  of 
knowledge,  his  relation  to  the  parties,  and  the  interest  he  may 
have  in  the  result  of  this  case.*® 

§  5334(18).    Oklahoma 

You  are  instructed  that  you  are  the  sole  judges  of  the  facts 
proven  in  this  case,  and  of  the  credibility  of  the  witnesses  who  have 
testified  herein,  and  the  weight  and  value  to  be  given  to  their  tes- 
timony. In  determining  the  credit  you  will  give  to  any  witness, 
and  the  weight  and  value  you  will  attach  to  his  evidence,  you 
should  take  into  consideration  the  conduct  and  demeanor  of  the 
witness  on  the  stand,  and  his  manner  of  testifying,  his  means  of 
knowing  the  facts  about  which  he  testifies,  the  reasonableness  or 
unreasonableness  of  his  statements,  and  his  interest,  if  any,  in  the 
result  of  the  trial ;  all  these  matters  being  taken  into  account  by 
you,  together  with  all  the  other  facts  and  circumstances  before 
you,  it  is  your  province  to  give  to  each  witness  such  credit,  and 
the  testimony  of  each  witness  such  weight  and  value,  as  you  deem 
it  entitled  to  have.  In  determining  the  facts  proven  in  the  case, 
you  should  bring  to  your  assistance  in  considering  the  evidence 
your  common  sense  and  your  knowledge  of  human  nature  and  your 
experience  in  human  affairs."** 

These  allegations  and  denials,  gentlemen  of  the  jury,  constitute 
the  issues  in  this  case  for  your  determination.  You,  as  jurors,  are 
the  sole  judges  of  the  weight  of  the  testimony  and  the  credibility 
of  the  witnesses ;  and  it  is  for  you  to  determine  from  all  the  facts 
and  circumstances  and  evidence  in  the  case  the  weight  and  credit, 
force,  and  effect  you  will  give  to  the  testimony  of  each  and  every  • 
witness.^^ 

You  are  instructed  that  you  are  the  sole  judges  of  the  evidence, 
the  weight  of  the  evidence,  and  the  credibility  of  the  witnesses. 

*8  Territory    v.    Livingston,    84    P.  bo  Brantley  v.  State,  175  P.  51,  15 

1021,  13  N.  M.  318.  Okl.   Cr.   6. 

49  Territory  of  New  Mexico  v.  Ley-  si  McFarland   v.    T.    W.    Lanier   & 

ba,  47  P.  718.  Bro.,  150  P.   1097,  50  Okl.  336. 
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In  passing  upon  the  evidence  of  the  witnesses  you  may  take  into 
consideration  their  demeanor  on  the  stand,  their  interest  in  the 
case,  if  any,  their  means  of  knowing  the  facts  concerning  which 
they  testify,  whether  or  not  they  have  been  contradicted  or  other- 
wise impeached,  their  relations  to  the  defendants,  and  to  the  de- 
ceased, if  any,  the  reasonableness  or  unreasonableness  .of  their 
statements,  and  all  the  circumstances  proven  before  you.®^ 

The  jury  are  instructed  that  you  are  the  sole  judges  of  the  cred- 
ibility of  the  witnesses  and  the  weight  to  be  given  to  the  testimony 
of  each.  If  the  testimony  of  a  witness  is  apparently  candid  and 
fair,  reasonable  within  itself,  and  he  has  been  in  no  way  impeached, 
you  should  not  arbitrarily  discard  his  testimony.  It  is  your  duty 
to  reconcile  the  testimony  if  you  reasonably  can,  so  that  it  may 
all  stand.  If  you  cannot  reconcile  the  testimony,  then,  for  the  pur- 
pose of  ascertaining  what  testimony  is  worthy  of  credit,  you  take 
into  consideration  the  apparent  candor  and  fairness  of  a  witness, 
the  reasonableness  or  unreasonableness  of  his  or  her  story  whether 
or  not  the  witness  has  been  in  any  way  impeached,  the  interest  of 
the  witness  in  the  case,  if  any,  whether  or  not  the  witness  had 
made  contradictory  statements  and  all  the  circumstances  surround- 
ing the  case.^^ 

§  5334(19).     Utah 

You  are  instructed  that  you  are  the  sole  judges  of  the  credibil- 
ity of  the  witnesses,  of  the  weight  of  the  evidence,  and  of  the  facts. 
It  is  your  right  to  determine  from  the  appearance  of  witnesses  on 
the  stand,  their  manner  of  testifying,  their  apparent  candor  or 
frankness  or  the  lack  thereof,  their  apparent  intelligence  or  the  lack 
thereof,  which  witnesses  are  more  worthy  of  credit,  and  to  give 
weight  accordingly.  In  determining  the  weight  to  be  given  to  the 
testimony  of  the  witnesses  you  are  authorized  to  consider  their 
relationship  to  the  parties,  when  the  same  is  proved,  their  interest, 
if  any,  in  the  event  of  the  suit,  their  temper,  feeling,  or  bias,  if  any 
has  been  shown,  their  demeanor  on  the  stand,  their  means  of  infor- 
mation, and  the  reasonableness  of  the  story  told  by  them,  and  to 
give  weight  accordingly.** 

§  5334(20).    Virginia 

The  court  instructs  the  jury  that  the  credibility  of  the  witnesses 
is  a  question  exclusively  for  the  jury,  and  the  law  is  that,  where 
a  number  of  witnesses  testify  directly  opposite  to  each  other,  the 
jury  is  not  bound  to  regard  the  weight  of  evidence  as  equally  bal- 

62  MfDnniol  v.  Slate,  IL'T  P.  .358,  8  ^*  Stale  v.  Morgan,  74   P.  52G,  27 

Ok  I.  Cr.  L'Ol).  Utah,  lO.'J. 

(■••'  Nelson    v.    State,    JOU    1".    G17,    li 
OKI,  Cr.  4U8. 
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anced.  The  jury  have  the  right  to  determine  from  the  appearance 
of  witnesses  on  the  stand,  their  manner  of  testifying-  and  their  ap- 
parent candor  and  fairness,  their  apparent  intelligence,  and  from 
all  the  other  surrounding  circumstances  appearing  on  the  trial, 
which  witnesses  are  more  worthy  of  credit,  and  to  give  credit  ac- 
cordingly.^^ 

§  5334(21).    Washington 

You  are  instructed  that  the  question  of  the  credibility  of  the  wit- 
nesses is  a  matter  for  the  jury  to  pass  upon,  where  they  do  not 
agree  in  their  testimony,  and  in  considering  the  testimony  of  wit- 
nesses you  would  have  regard  to  their  bearing  and  demeanor  on 
the  witness  stand  as  indicating  frankness  and  fairness  on  their  part; 
you  would  take  into  consideration  the  interest  of  the  witnesses  in 
the  result  of  the  litigation,  as  tending  to  color  or  bias  the  testi- 
mony. The  testimony  of  a  witness  is  not  to  be  disregarded  because 
he  may  be  interested  in  the  result  of  the  litigation,  but  human  na- 
ture is  so  constituted  that  the  judgment  of  most  of  us  is  apt  to  be 
colored  by  our  self-interest,  and  that  is  a  characteristic  of  human 
nature  for  the  jury  to  consider  in  passing  upon  the  credibility  of 
witnesses.^** 

You  are  instructed  that  the  credibility  of  the  witnesses  is  a  ques- 
tion exclusively  for  the  jury  to  exclusively  determine.  You  can 
give  to  the  testimony  of  each  witness  just  such  weight  as  you  think 
it  is  entitled  to,  and,  in  determining  the  weight  to  be  given  to  the 
testimony  of  the  several  witnesses,  you  should  take  into  consid- 
eration their  interest  in  the  result  of  the  suit,  if  any  such  interest 
is  proven;  their  conduct  and  demeanor  while  testifying;  their  ap- 
parent fairness  or  bias,  if  any  such  appears ;  their  opportunity  for 
seeing  or  knowing  the  things  about  which  they  testify ;  the  reason- 
ableness or  unreasonableness  of  the  story  told  by  them ;  and  all 
the  evidence  and  facts  and  circumstances  proven  tending  to  cor- 
roborate or  contradict  such  witness,  if  any  such  appear.^' 

§  5334(22).    West  Virginia 

The  court  instructs  the  jury  that  they  are  the  sole  judges  of  the 
evidence,  and  that  they  may  believe,  or  refuse  to  believe,  any  wit- 
ness, and  that  when  passing  upon  the  credibility  of  any  witness  they 
may  rightly  take  into  consideration  his  interest  in  the  matter  in 
controversy,  and  his  demeanor  upon  the  witness  stand.^* 

05  Horton  v.  Commonwealth,  38  S,  57  state  v.  Bui'ton,  67  P.  1097,  27 

E.  184,  99  Va.  848.  Wash.  528. 

56  Calhoun,  Denny  &  Ewing  v.  Whit-  ss  State  v.  Dickey,  37  S.  E.  695,  48 

comb,  155  P.  759,  90  Wash.  128.  W.  Ya.  325. 
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§  5334(23).     Wyoming 

The  court  instrvicts  the  jury  that  the  credibility  of  witnesses  is 
a  question  exclusively  for  the  jury  to  determine.  In  determining 
the  weight  to  be  given  to  the  testimony  of  the  several  witnesses  the 
jury  should  take  into  consideration  their  interest  in  the  result  of 
the  case,  if  any  such  is  proved ;  their  conduct  and  demeanor  while 
testifying;  their  apparent  fairness  or  bias  if  such  appears;  their 
opportunities  for  seeing  or  knowing  the  things  about  which  they 
testify ;  the  reasonableness  or  unreasonableness  of  the  story  told 
by  them,  and  all  the  evidence  and  facts  and  circumstances  proved 
tending  to  corroborate  or  contradict  such  witness,  if  any  such  ap- 
pears.^ 

§  5335.     Method  of  impeaching  witness 

The  court  instructs  the  jury  that  a  witness  may  be  impeached  by 
disproving  the  facts  testified  to  by  him,  A  witness  may  be  im- 
peached by  contradictory  statements  previously  made  by  him  as  to- 
matters  relevant  to  his  testimony  and  to  the  case.  A  witness  may 
be  impeached  by  evidence  as  to  his  general  bad  character.  A  wit- 
ness may  be  sustained  by  similar  proof  of  good  character.  Wheth- 
er a  witness  has  been  impeached  is  for  a  jury  to  determine  from 
all  the  evidence  in  the  case,  after  considering  the  witness'  testi- 
mony and  the  testimony  of  the  other  witnesses,  and  the  evidence 
of  witnesses  who  may  testify  in  his  behalf,  if  any.  You  are  the 
sole  judges  of  the  credibility  of  the  witnesses,  as  I  have  already 
said.  Whether  a  witness  has  been  impeached  is  a  question  for 
your  determination.  You  can  believe  a  witness  or  witnesses  under 
investigation,  or  you  can  believe  the  other  witness  or  witnesses,  as 
I  have  stated.  After  all,  it  is  a  question  for  your  sole  determina- 
tion.^" 

You  are  instructed  that  when  an  apparent  discrepancy  exists  be- 
tween the  testimony  of  different  witnesses,  it  is  your  duty  to  recon- 
cile the  whole  together,  if  it  can  be  done,  so  as  not  to  impute  per- 
jury to  any  one.  There  are  several  methods  prescribed  by  our  law 
by  which  a  witness  may  be  impeached,  and  one  is  by  disproving 
the  facts  testified  to  by  him.  Another  is  by  proof  of  contradictory 
statements  previously  made  by  him  as  to  matters  relevant  to  his 
testimony  and  to  the  case,  and  still  another  is  by  evidence  as  to  his 
general  bad  character.  The  credibility  of  a  witness  is  a  matter  to 
])C  determined  by  the  jury  under  proper  instructions  by  the  court. 
When  an  attempt  to  impeach  a  witness  in  any  of  the  methods 
pointed  out  has  been  made,  it  is  for  the  jury  to  say  whether  such 
attempt  has  been  successful,  and,  when  a  witness  has  been  success- 
no  Nicholson  V.  Slute,  100  1*.  91i0,  co  MoT?ri<le  v.  State,  102  S.  E.  865,. 
18  Wyo.  2U8.                                                     IDO  Gu.  'J12. 
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fully  contradicted  as  to  a  material  matter,  his  credit  as  to  other  mat- 
ters is  for  the  jury.*^* 

§  5336.     Effect  of  false  testimony 
§  5336(1).    Alabama 

The  jury  are  instructed  that  if  they  believe  that  know- 
ingly and  intentionally  gave  false  testimony  on  his  examination 
as  a  witness  as  to  a  material  matter,  then  they  have  a  right  to  reject 
his  entire  testimony.^^ 

The  jury  are  instructed  that  if  they  are  reasonably  satisfied  from 
the  evidence  that  any  one  witness  willfully  swore  falsely  in  any 
material  particular,  then  they  may  disregard  the  testimony  of  that 
witness  entirely.^^ 

The  jury  are  instructed  that,  if  the  guilt  of  the  defendant  de- 
pends upon  the  testimony  of  the  witness ,  and  the  jury  be- 
lieve from  the  evidence  that  said  witness was  willfully  and 

maliciously  false  as  to  any  material  part  of  his  said  testimony,  then 

the  jury  may  disregard  all  of  the  testimony  of  said  witness , 

and  find  the  defendant  not  guilty.^* 

§  5336(2).     Arizona 

You  are  instructed  that,  if  you  believe  that  any  witness  has  will- 
fully sworn  falsely  to  any  material  fact  in  the  case,  then  you  have 
the  right  to  wholly  disregard  the  testimony  of  such  witness,  ex- 
cept in  so  far  as  his  statements  may  be  corroborated  by  other  cred- 
ible evidence  in  the  case.*'^' 

The  jury  are  instructed  that,  if  you  believe  that  any  witness  has 
willfully  testified  falsely  as  to  any  material  fact  in  the  case,  you  are 
at  liberty  to  disregard  the  entire  testimony  of  such  witness,  except 
in  so  far  as  it  may  be  corroborated  by  the  testimony  of  other  credi- 
ble witnesses,  or  supported  by  other  evidence  in  the  case.®^ 

§  5336(3).    California 

The  jury  are  instructed  that,  the  jury  being  convinced  that  the 
witness  has  stated  what  is  untrue,  not  as  the  result  of  a  mistake  or 
inadvertence,  but  willfully  and  with  the  design  to  deceive,  they 
must  treat  all  of  his  testimony  with  distrust  and  suspicion,  and 
reject  all  unless  they  shall  be  convinced,  notwithstanding  the  base 
character  of  the  witness  that  he  had  in  other  particulars  sworn  to 
the  truth.^^' 

61  Rouse  V.  State,  71  S.  E.  667,  136  es  Prior  v.  Territory,  89  P.  412,  11 

Ga.  356.  Ariz.   169. 

6  2  Venable  v.  Venable,  51  So.  833,  6  6  Trimble  v.  Territory,  71  P.  932, 

165  Ala.  621.  8  Ariz.  273. 

6  3  Williamson  Iron  Co.  v.  McQueen;  e?  People  v.  Kelly,  79  P.  846,  146 

40  So.  306,  144  Ala.  265.  Cal.  119. 

64  Jackson  v.  State,  34  So.  IBS,  136 
Ala.  22.  '  • 
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I  instruct  you,  gentlemen  of  the  jury,  that  a  witness  false  in  one 
part  of  his  or  her  testimony,  as  the  case  may  be,  is  to  be  distrusted 
in  others.  And  if  you  find  that  any  witness  in  this  case  has  willfully 
testified  falsely  to  any  material  matter  in  the  case,  you  have  a 
right  to  entirely  disregard  and  cast  aside  the  testimony  of  such 
witness.^* 

§  5336(4).    District  of  Columbia 

The  jury  are  instructed  that  it  is  a  rule  of  law,  and  I  am  asked 
to  tell  it  to  you,  that  whenever  a  witness  upon  the  stand  before  you 
willfully  and  intentionally  testifies  falsely  as  to  any  material  mat- 
ter, 3'OU  have  the  right  to  disregard  all  his  testimony,  if  you  find 
that  to  be  the  fact.  If  a  witness  cannot  be  trusted  to  observe  his 
oath  in  one  particular,  you  have  the  right  to  say  that  you  cannot  be- 
lieve or  trust  him  in  any  other  particular ;  but  that  implies  that  you 
find  that  he  has  intentionally  testified  falsSly.  It  makes  no  differ- 
ence who  the  witness  is,  of  course.  You  must  not  infer  from  what  I 
have  said  that  I  give  any  intimation  that  I  think  anything  of  that 
sort  has  happened  or  has  not  happened  in  this  case.  I  am  simply 
stating  a  rule  of  law,  because  I  am  requested  to  do  so.  This  rule 
of  law  applies  in  every  case  because  all  you  have  to  rely  upon 
is  the  oath  of  the  witness ;  but  you  must  not  get  that  mixed  up  with 
a  man  making  an  honest  mistake  as  a  witness,  since  he  might  be 
mistaken  about  one  part  and  correct  as  to  another  part.^^ 

§  5336(5).    Idaho 

The  jury  are  instructed  that  if  you  believe  from  the  evidence 
that  any  witness  has  willfully  sworn  falsely  on  this  trial  as  to  any 
matter  or  thing  material  to  the  issues  in  the  case,  then  you  are  at 
liberty  to  disregard  his  entire  testimony,  except  in  so  far  as  it  has 
been  corroborated  by  other  credible  evidence,  or  by  facts  and  cir- 
cumstances proved  on  the  trial."" 

§  5336(6).     Illinois 

The  court  further  instructs  the  jury,  if,  after  considering  all  the 
evidence  in  this  case,  they  find  that  any  witness  testifying  on  behalf 
of  either  side  has  willfully  and  corruptly  testified  falsely  to  any 
fact  material  to  the  issue  in  this  case,  then  they  have  the  right  to 
disregard  the  testimony  of  such  witness,  except  in  so  far  as  cor- 
roborated by  other  credible  evidence  or  facts  and  circumstances  in 
evidence.  The  question  of  the  weight  and  credit  to  be  given  to  each 
and  every  witness  on  either  side  is  entirely  for  the  jury.'* 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

<JH  I'f.'oplo   V.    Arliii;;t<m,    iili   P.   347,  to  st:ato  v.  Wain,  SO  V.  221. 

131  Till.  '2.",1.  71  ]>,.oi)lo  V.  Tiolke,  102  N.  E.  229, 

00  Henry  v,   Uiiilcd    Slates,  273  F.       259  111,  8S. 
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that  any  witness  in  this  case  has  willfully  and  knowingly  sworn 
falsely  to  an}^  material  fact  in  the  case,  then  they  have  the  right  to 
disregard  the  entire  testimony  of  such  witness,  except  in  those  mat- 
ters, if  any  there  be,  where  his  or  her  testimony  is  corroborated 
by  other  evidence  which  they  believe  to  be  credible,  or  by  facts 
and  circumstances  appearing  in  evidence.'^ 

§  5336(7).    Kansas 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  any  witness  has  willfully  and  corruptly  testified  falsely  concern- 
ing any  material  matter  in  dispute,  they  may  disregard  the  \vhole  or 
any  portion  of  the  evidence  of  such  witness.  There  is  no  inflexible 
rule  interposed  between  the  witnesses  and  the  jury,  requiring  the 
jury  to  accept  or  reject  all  the  testimony  of  any  witness.'^ 

§  5336(8).     Michigan 

I  charge  you  that  if  you  find  that  a  witness  is  telling  an  untruth 
about  any  one  point,  you  may  find  that  the  whole  of  that  witness' 
testimony  is  not  to  be  believed,  and  disregard  that  witness  en- 
tirely, except  it  be  corroborated  by  other  testimony ;  but  I  will 
leave  the  truth  of  the  witness'  testimony  entirely  to  the  jury,'* 

§  5336(9).    IVlississippi 

The  court  instructs  the  jury  that  if  they  believe  from  the  evidence 
that  any  witness  has  heretofore,-  or  on  this  trial,  sworn  falsely  to 
any  material  fact  in  this  case,  they  may  disregard  the  testimony  of 
such  witness  altogether,'*® 

§  5336(10).     IVIissouri 

The  court  instructs  the  jury  that  they  are  the  sole  judges  of 
weight  and  credibility  of  the  testimony  of  the  witnesses  in  this  case, 
and,  if  they  find  and  believe  that  any  witness  has  willfully  sworn 
falsely  to  any  material  facts  at  issue  in  this  case,  then  the  jury  are 
at  liberty  to  disregard  the  whole  or  any  part  of  such  witness'  tes- 
timony,'® 

§  5336(11).    Nebraska 

The  jury  are  instructed  that,  if  you  believe  that  any  witness  in  this 
case  has  knowingly  sworn  falsely  to  any  material  matter  in  this  case, 
then  you  are  instructed  that  this  would  justify  you  in  disregarding 
the  testimony  of  such  witness  entirely.'' 

7  2  West  Chicago  St.  R.  Co.  v.  Lies-  f  .^  Owens  v.   State,  32   So.  152.   SO 

erowitz,  Gi  N.  E.  718,  197  111.  607.  Miss.  499. 

7  3  City  of  Kansas  Citv  V.  Bradbury,  7  6  Hall   v.    Manufacturers'   Coal   & 

25   P.   889,  45  Kan.  381,  23  Am.   St.  Coke  Co.,  168  S.  W.  927,  260  Mo.  351, 

Rep.  731.  Ann,  Cas.  1916C,  375  ;   State  v.  Miller, 

74  Malinowski    v.    Detroit    United  89  S.  W.  377,  190  Mo.  449. 

Ry.,  117  N.  W.  565,  154  Mich.  104.  77  Atkins  v.  Gladwish,  44  N.  W.  37, 

27  Neb.  841. 
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%  5336(12).     Nevada 

You  are  further  instructed  that  if  the  jury  believe  from  the  evi- 
dence that  any  w^itness  has  willfully  sworn  falsely  on  this  trial  as 
to  any  matter  or  thing-  material  to  the  issues  in  this  case,  then  the 
jury  are  at  liberty  to  disregard  his  entire  testimony,  except  in  so  far 
as  it  has  been  corroborated  by  other  credible  evidence,  or  by  facts 
or  circumstances  proved  on  the  trial."^ 

§  5336(13).    Oregon 

The  jury  are  instructed  that  a  witness,  false  in  one  material  part 
of  his  testimony,  is  to  be  distrusted  in  others;  and,  if  any  witness 
in  this  case  is  found  to  have  testified  willfully  false  in  any  material 
part  of  his  testimony,  you  are  at  liberty  to  disregard  the  entire  tes- 
timony of  such  witness,  except  so  far  as  it  may  be  corroborated  by 
some  credible  evidence  which  you  believe."® 

§  5336(14).    South   Dakota 

The  jury  are  instructed  that,  if  you  should  believe  from  the  evi- 
dence that  any  witness  in  the  case  has  willfully  testified  falsely  to  any 
material  fact,  you  will  be  at  liberty  to  disregard  the  whole  of  the  tes- 
timony of  such  witness.* 

§  5336(15).    Utah 

The  jury  are  instructed  that,  if  you  believe  any  witness  has  will- 
fully testified  falsely  as  to  any  material  facts  in  this  case,  you  are 
at  liberty  to  disreg  rd  the  whole  or  any  part  of  the  testimony  of 
such  witness,  except  as  he  may  have  been  corroborated  by  credible 
witnesses  or  credible  evidence  in  the  case.*® 

The  jury  are  instructed  that,  if  you  believe  from  the  evidence 
that  any  witness  who  has  testified  in  this  case  has  knowingly  and 
willfully  testified  falsely  to  any  material  fact  in  this  case,  you  may 
disregard  the  whole  testimony  of  such  witness,  or  you  may  give 
such  weight  to  the  evidence  of  such  witness  on  such  other  points  as 
you  may  think  it  entitled.*^ 

§  5336(16).    Washington 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 
that  any  witness  in  this  cause  has  willfully  sworn  falsely  on  this 
trial  as  to  any  matter  or  thing  material  to  the  issues  in  the  case, 
then  they  are  at  liberty  to  disregard  his  entire  testimony  except 
in  so  far  as  it  has  been  corroborated  by  other  evidence,  or  by  the 
facts  and  circumstances  proved  on  the  trial.    The  defendant  in  this 

7  8  Stuto  V.  r.iirns,  74  P.  OS.'?,  27  Nev.  so  state   v.   Hillstrom,   150   P.  935, 

280.  46  Utiili.  341. 

instate  v.  Cioff,  142  P.  5G4,  71  Or.  si  SImI.'  v.   Reese,    135  P.  270,  43 

352.  Utah,    417. 

*  State  V.  Kalce,  123  N.  W.  708,  24 
S.  1>.  111. 
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case,  having  gone  upon  the  stand  as  a  witness  in  his  own  behalf, 
subjects  himself  to  all  the  rules  governing  the  credibility  of  other 
witnesses,  and  this  instruction  applies  equally  to  him  as  well  as  to 
any  other  witness.*^ 
§  5336(17).    West  Virginia 

The  jury  are  instructed  that,  if  they  believe  from  all  the  evi- 
dence that  any  witness  who  has  testified  in  this  case  has  knowingly 
and  willfully  testified  falsely  to  any  material  fact*  in  this  case,  they 
may  disregard  the  whole  testimony  of  such  witness,  or  they  may 
give  such  weight  to  the  evidence  of  such  witness  on  other  points 
as  they  may  think  it  entitled  to.  The  jury  are  the  exclusive  judges 
of  the  weight  of  testimony.*^ 

§  5337.     Contradictory  statements 

Limiting  effect  of  evidence  as  to  contradictory  statements  of  witness,   see 
ante,  §  3067. 

§  5337(1).    Alabama 

The  jury  are  instructed  that,  if  the  witness  made  the 

statement  in  writing  to  and  ,  admitted  in  evidence, 

then  the  jury  may  take  into  consideration  the  making  of  such 
statement  in  determining  what  weight  they  will  give  to  the  testi- 
mony in  this  case  of as  testified  to  by  him.^* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evi- 
dence that  the  witness testified  at  the  coroner's  inquest  that 

both and fired  at ,  and,  further,  that  the  said 

testified  on  the  coroner's  inquest  that  called  three 

times  to  the  defendants  in  their  buggy  to  stop  before  they  stop- 
ped on  the  occasion  of  his  killing,  then  the  jury  may  take  such 
testimony  into  consideration  in  determining  what  weight  they  will 
give  to  the  testimony  of as  given  in  this  case.**"* 

You  are  instructed  that  if,  in  this  case,  the  jury  do  not,  upon 
a  consideration  of  all  the  evidence,  believe  that  the  witness  J.  made 
the  statements  which  the  witness  L-  testified  J.  did  make  to  him, 
then  J.  is  not  impeached.*® 

You  are  instructed  that,  if  any  of  the  state's  witnesses  have 
exhibited  malice  against  the  defendant  or  anger,  or  have  testified 
to  contradictory  statements  and  thereby  satisfied  the  jury  that  they 
have  not  testified  truly,  and  are  not  worthy  of  belief,  and  the  jury 
think  their  testimony  on  these  accounts  should  be  discarded,  they 
may  discard  it  altogether.*' 

8  2  state  V.  Melvern,  72  P.  4S9,  32           ss  Reynolds  v.  State,  72  So.  20,  196 

Wash.  7.  Ala.  586. 

8  3  Cobb  V.  Dunlevie,  60  S.  E.  384,           86  Hammond  v.   State,  41  So.   761, 

63  W.  Va.  398.  147  Ala.  79. 

8-1  Reynolds  v.  State,  72  So.  20,  196  s-  Hammond  v.  State,  41   So.  761, 

Ala.  586.  147  Ala.  79. 
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The  court  charges  the  jury  that  if  they  find  from  the  evidence 

that has  made  contradictory  statements  as  to  the  material 

facts  in  this  case,  or  any  of  such  facts,  the  jury  may  look  to  these 
contradictory  statements  in  order  to  determine  what  credence  they 
will  give  to  the  testimony  of  said .** 

The  jury  are  instructed  that  proof  of  contradictory  statements 

or  declarations  on  a  material  point  made  by  the  witness 

ma}'  be  sufficient-  to  raise  a  reasonable  doubt  in  the  minds  of  the 
jur}"  as  to  the  truth  of  the  testimon}-  of  the.  witness  .^^ 

§  5337(2).     Georgia 

I  charge  you  that  a  witness  may  be  impeached  by  proof  of  con- 
tradictory statements ;  and,  if  you  believe  that  any  witness  has  been 
successfully  impeached,  why  then  it  would  be  your  duty  to  discard 
the  evidence  of  such  witness ;  but  it  is  for  you  to  say  whether  or  not 
you  will  believe  the  witness  sought  to  be  impeached,  or  the  M'it- 
ness  brought  to  impeach  him,  the  credibility  of  all  witnesses  being 
for  you  and  your  consideration.  If  you  believe  that  any  witness 
has  been  successfully  impeached  in  reference  to  contradictory  state- 
ments upon  some  material  issue  in  the  case — and  it  must  be  son-e 
material  issue  in  the  case  • — then  you  would  not  be  authorized  to  be- 
lieve him,  unless  you  find  that  he  has  been  corroborated.  He  may 
be  corroborated,  or  he  may  be  sustained  by  proof  of  good  character, 
or  by  other  facts  and  circumstances  in  the  case."" 

§  5337(3).    Illinois 

The  jury  are  instructed  that  one  mode  of  impeaching  a  witness 
is  by  showing  that  the  witness  has  made  different  and  contradictory 
statements  on  a  material  point  on  some  former  occasion.  If  it  ap- 
pears from  the  evidence  in  this  case  that  any  witness  or  wit- 
nesses has  or  have  been  imi)eached  in  this  manner,  the  jury  have 
the  right,  in  passing  upon  the  credibility  of  such  witness  or  wit- 
nesses, to  take  into  consideration  such  impeachment  in  determining 
the  value  or  want  of  value  of  the  testimony  of  such  witnesses  in 
connection  with  all  the  other  facts  and  circumstances  in  evidence.*^ 

§  5337(4).     Indiana 

The  jury  are  instructed  that,  in  determining  the  weight  they  will 
give  to  the  testimony  of  the  plaintiff,  they  should  consider  the 
evidence  relative  to  her  testimony  on  the  former  trial,  and,  if  they 
find  contraflictions  in  licr  testimony  given  in  the  two  trials,  it  is 

««  Halo   V.    Stiitc.    LM;    So.  ^.'IC.    I'JJ           »"  I'owell  v.  State,  29  S.  E.  ;50;),  101 

Ala.  HH.  Ca.  !),  (LI  Am.  St.  IU>p.  277. 

«!•  Williaiiis    V.    Slnto,    21  So.    \)U:'.,            ''f  Fcrrior  v.  Chicago  Kys.  Co.,  185 

111  Ala.  lU.  111.  Ai»i».  :J2G. 
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their  province  to  determine  on  which  occasion  she  was  telling  the 
truth.'-^' 

§  5337(5).    Iowa 

The  jury  are  instructed  that  a  witness  may  also  be  impeached  by 
showing  that  he  has  made  statements  at  other  times  at  variance 
with  and  contradictory  to  his  testimony  upon  the  witness  stand  in 
open  court.    An  effort  has  been  made  so  to  impeach  the  witnesses 

and  ,  who  have  testified  upon  the  witness  stand  in 

this  case.     If  you  find  that has  been  successfully  impeached 

by  reason  of   bad   moral    character   in  the   community   in   which   he 

resided,  or  either  or  both  of  the  witnesses and —  have 

been  successfully  impeached  by  showing  that  they  have  made  con- 
trary statements  out  of  court  at  variance  with  and  contrary  to 
their  testimony  upon  the  witness  stand  before  you,  then  you  are  in- 
structed that  you  are  at  liberty  to  disregard  the  testimony  of  the 
witness  or  witnesses  whom  you  may  find  impeached,  but  are  not 
bound  to  so  disregard  their  testimony,  and  should  not  do  so  where 
you  find  it  corroborated  by  other  facts  and  circumstances  proved 
on  the  trial.®^ 

The  jury  are  instructed  that  if  you  believe,  from  the  evidence, 
that  any  witness  has  been  successfully  impeached,  either  by  reason 
of  bad  reputation  for  truth  and  veracity,  or  by  reason  of  statements 
made  out  of  court  conflicting  with  statements  made  on  the  witness 
stand,  or  you  so  find  that  any  witness  has  willfully  sworn  falsely 
in  regard  to  any  matter  or  thing  material  to  the  issues  in  the  case, 
you  will  be  justified  in  disregarding  the  whole  testimony  of  such 
witness,  except  in  so  far  as  you  may  find  it  corroborated  by  other 
credible  evidence  in  the  case,  or  by  facts  and  circumstances  proved 
on  the  trial.^* 

§  5337(6).     Massachusetts 

Some  reference  has  been  made,  and  there  has  been  some  testi- 
mony in  the  case  with  reference  to  the  statement  of  some  of  the 
witnesses  at  a  former  trial,  and  I  will  call  your  attention  to  that, 
making  this  statement  to  you :  that  you  are  to  take  into  considera- 
tion the  testimony  of  the  witness  here  to  you ;  but  in  considering 
the  weight  that  you  should  give  to  the  testimony  of  that  witness, 
if  you  find  that  on  a  particular  matter  he  has  made  a  statement  dif- 
ferent from  that  at  some  prior  time,  whether  it  was  testimony  in 
a  case  or  some  statement  somewhere  else,  you  may  consider  how 
much  weight  you  will  give  to  the  testimony  here,  in  view  of  the 

92  City  of  Huntingburg  v.  First.  53  oi  State  v.  Ormistou,  23  N.  W.  370, 
N.  E.  246,  22  Ind.  App.  66.                         66  Iowa,  143. 

93  State  V.   Johns,   132  N.  W.  832, 
152  Iowa,  3S3. 
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fact  that  he  may  have  made  a  different  statement  in  some  other 
place.  And  that  is  the  only  purpose  for  any  reference  to  any 
former  trial.  It  is  for  you  to  say  whether  the  testimony  here,  that 
has  been  given,  is  to  be  affected  at  all  by  any  statements  that  were 
made  at  any  former  trial  at  any  other  time.  Just  so  far  as  they 
have  made  statements  that  are  at  variance  with  the  testimony  here, 
then  you  should  consider  whether  the  evidence  has  been  purposely 
made  differently  for  the  sake  of  having  it  benefit  the  party,  or 
whether  it  comes  from  the  fact  that  the  party  believes  now  as  he 
testifies  now.  It  only  affects  the  weight  of  the  testimony.  It  is  not 
the  testimony  of  the  former  trial  that  you  are  to  consider,  for  that 
is  not  testimony  here  at  all.  You  are  to  consider  the  testimony 
here,  that  is  given  here  by  the  witnesses.  And  in  determining 
what  weight  to  give  it  you  may  consider  whether  or  not  they  have 
stated  differently  from  what  they  have  stated  to  you  at  any  pre- 
vious time.^^ 

§  5337(7).    Mississippi 

The  court  instructs  the  jury,  for  the  defendant,  that  witnesses 
may  be  impeached  by  a  showing  that  they  have  made  statements  at 
other  times  and  places,  and  have  testified  under  oath  at  other  times 
and  places,  materially  dift'erent  from  their  testimony  on  the  wit- 
ness stand.  And  the  jury  may  disregard  the  testimony  of  any  wit- 
ness or  witnesses  who  are  shown,  to  their  satisfaction,  to  have 
willfully  made  statements  or  given  sworn  testimony  at  other 
times  and  places  materially  in  conflict  with  their  testimony  on  the 
witness  stand  in  this  case.  But  this  testimony  to  impeach  the  wit- 
ness is  for  the  purpose  of  showing  such  witness  to  be  unworthy 
of  credit,  and  not  directly  to  establish  the  guilt  or  innocence  of  the 
defendant.*^^ 

§  5337(8).     Nebraska 

The  court  instructs  the  jury  that  one  of  the  modes  of  impeaching 
a  witness  is  by  showing  that  he  has  made  statements  out  of  court 
at  variance  with  his  statements  on  the  witness  stand ;  and  if  the 
jury  believe,  from  the  evidence,  that  any  witness  has  made  state- 
ments at  another  time  and  place  at  variance  with  his  evidence  in  this 
case  regarding  any  material  matter  testified  to  by  him,  then  it  is  the 
province  of  the  jury  to  determine  to  what  extent  this  fact  would 
impeach  either  his  memory  or  his  credibility,  or  detract  from  the 
weight  wliich  ouglit  to  l>e  given  to  his  testimony.''' 

Of'  IIjiniiiKiri    V.    Kcadiiif:   &  L.    St.  07  MilliRan    v.    Butcher,   37   N.   W. 

lly.  Co.,  r>:',  N.  E.  l."(!,  it:'.  Mnss.  28.       596,  23  Neb.  G83. 

08  OworiH   V.   State,  li'2  Ho.   152,  80 
Miss.  4'jy. 
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§  5a37(9).    Texas 

You  are  instructed  that  witnesses  may  be  impeached  by  showing 
that  they  have  made  other  and  different  statements  out  of  court  or 
upon  a  former  judicial  investigation  of  the  facts,  from  those  made 
before  you  on  the  trial.  You  may  consider  such  impeaching  evi- 
dence as  it  may  tend  to  affect  the  weight  to  be  given  the  testimony 
of  the  witnesses  so  impeached  and  their  credibility;  but  such  im- 
peaching evidence  is  not  to  be  considered  by  you  as  tending  to 
establish  the  alleged  guilt  of  the  defendant,  or  any  fact  in  the  case.^* 

You  are  instructed  that  testimony  has  been  admitted  by  the 
court  to  the  effect  that  certain  witnesses  who  have  testified  before 
you,  either  on  the  stand  or  by  deposition,  have  at  other  times  made 
statements  contradictory  to  some  of  their  testimony  given  before 
you.  If  you  believe  that  such  contradictory  statements  or  any  of 
such  contradictory  statements  was  or  were  made,  you  cannot  con- 
sider such  contradictory  statement  or  statements  that  you  may  be- 
lieve to  have  been  so  made  as  proving  or  even  tending  to  prove  the 
facts  purported  to  be,  set  forth  in  such  contradictory  statement  or 
statements.  You  can  consider  such  contradictory  statement  or 
statements  in  determining  what  weight  or  credit  you  will  give  to 
the  testimony  given  before  you  by  the  witness  or  witnesses  who 
may  have  made  such,  but  for  no  other  purpose.  This  instruction, 
however,  does  not  apply  to  any  testimony  as  to  statements  made 
by  the  parties  to  this  suit,  whether  plaintiff  or  defendant,  at  other 
times  than  while  testifying  before  you.  The  testimony  as  to  any 
statement  made  by  the  parties  to  this  suit  will  be  considered  by 
you  for  all  purposes.  In  this  connection,  you  are  instructed  that 
any  statement  or  statements  that  you  may  believe  from  the  evi- 
dence to  have  been  made  by  the  said within  the  scope  of  his 

employment,  with  reference  to  the  work  he  was  doing  for  defendant 
while  he  was  discharging  the  duties  of  his  employment,  would,  in 
law,  be  the  statements  of  the  defendant ;  but  any  other  statements 

made  bv  the  said would  not  be  the  statements  of  the  defend- 

ant.'^^ 

§  5338.     Conflict  between   physical  facts   and   testimony 

You  are  instructed  that  you  are  authorized  to  take  into  considera- 
tion the  physical  facts  and  circumstances  surrounding  the  accident, 
and  if  the  testimony  of  any  witness  is  in  conflict  with  such  physical 
facts,  then  the  jury  may  take  into  consideration  such  conflict  in  de- 
termining what  weight  they  will  give  to  the  testimony  of  such 
witness.-' 

9  8  Hunter  v.  State,  129  S.  W.  125,  Stewart,  42  S.  W.  241,  17  Tex.  Civ. 
59  Tex.  Cr.  R.  4.39.  App.  59. 

8  9  Sherman    Oil   &    Cotton    Co.    v.  i  Karpels  v.  Citv  Ice  Delivery  Co., 

73  So.  642,  198  Ala.  449. 
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§  53^9,     Showing  bad  character  of  witness 
§  5339(1).     Alabama 

The  court  charg-es  the  jur}^  that,  if  they  find  from  the  evi- 
dence in  this  case  that  is  of  a  bad  character,  then  the  jury 

may  look  to  this  bad  character,  in  determining  what  credence,  if 
any,  they  w.ill  give  to  the  testimony  of  said  .^ 

§  5339(2).    California 

The  jury  are  instructed  tliat  a  witness  may  be  impeached  by  the  party 
against  whom  he  is  called  by  contradictory  evidence  or  by  evidence  that 
his  general  reputation  for  truth,  honesty  or  integrity  is  bad.* 

§  5339(3).    Iowa 

The  jury  are  instructed  that  a  witness  may  be  impeached  by 
showing  that  his  general  moral  character  in  the  community  in 
which  he  resides  is  bad.    In  this  case  an  effort  has  been  made  so  to 

impeach  .     You  will  not  consider  this  evidence  unless  you 

consider  the  alleged  dying  declarations  and  statements  of  

as  explained  in  the  preceding"  instructions.  If  you  consider  such 
declarations  and  statements  as  the  dying  declarations  and  state- 
ments of  relative  to  the  encounter  which  resulted  in  his 

death,  then  you  will  consider  the  evidence  offered  to  impeach  him 
relative  to  his  general  moral  character  in  the  community  in  which 
he  resided.^ 

§  5340.     Showing  bad  reputation  for  truth  and  veracity 
§  5340(1).     Alabama 

The  court  charges  the  jury  that,  if  they  believe  that  the  general 
reputation  of  any  witness  in  this  case  has  been  impeached  for  truth, 
they  may  reject  his  testimony  entirely.* 

§  5340(2).    Illinois 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  the  witness has  been  successfully  impeached  by  reason 

of  bad  reputation  for  truth  and  veracity,  or  by  reason  of  state- 
ments made  out  of  court  conflicting  with  statements  made  by  him 
on  the  witness  stand  in  this  case,  they  will  be  justified  in  disre- 
garding his  entire  testimony,  except  in  so  far  as  he  has  been  cor- 
roborated by  other  credible  evidence,  or  by  facts  and  circumstances 
proved  on  the  trial.'^ 

2  Il!il(!  V.  Stiilo,  'JO  So.  2.36,  122  Ala.  *  Von:il)le   v.    Venable,   51    So.    S33, 

sr,.  10.-.  Ala.  021. 

•  I'ooplo  V.  Carautaii,  105  P.  76S,  11  r-  Stevens  v.   People,  74  N.   E.  786, 

Cal.  App.  .Wl.  21.-»  111.  no:?.     The  witness  named  was 

n  State  v.  Johns,  l.'j2  N.  W.  832,  152  tlio  only  one  sought  to  be  imijeaclied. 
Iowa,  '.>H^j. 
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§  5340(3).     Iowa 

You  are  instructed  that  some  evidence  has  been  introduced  tend- 
ing to  impeach  the  plaintiff  as  a  witness.  One  of  the  recognized 
methods  of  impeaching  a  witness  is  to  prove  that  his  general  repu- 
tation for  truth  and  veracity  is  bad  in  the  community  in  which  he 
lives.  This  must  be  proved  by  witnesses  who  are  acquainted  with 
his  general  reputation  in  the  community  in  that  respect.  The  op- 
posing party  may  contradict  such  testimony  by  introducing  other 
competent  witnesses  to  testify  that  his  reputation  in  such  com- 
munity is  not  bad.  If  you  believe  from  the  evidence  in  this  case 
that  plaintiff's  general  reputation  for  truth  and  veracity  is  bad  in 
the  community  in  which  he  lives,  then  you  have  a  right  to  disre- 
gard his  testimony  as  a  witness  as  being  unworthy  of  belief.  But 
you  are  not  bound  to  disregard  it.  It  is  for  you  to  say,  in  the  light 
of  all  the  facts  and  circumstances  in  the  case,  whether  any  or  all 
of  his  testimony  is  unworthy  of  belief,  and  you  will  give  it  such 
weight  as  you  deem  it  entitled  to,  or  none,  if  entitled  to  none.^ 

The  jury  are  instructed  that,  where  it  is  shown  that  the  reputa- 
tion for  truth  of  a  witness  is  bad,  his  evidence  is  not  necessarily 
destroyed,  but  is  to  be  considered  under  all  the  circumstances  de- 
scribed in  the  evidence,  and  given  such  weight  as  the  jury  believe 
it  entitled  to,  and  to  be  disregarded  if  they  believe  it  entitled  to 
no  weight.' 

§  5340(4).    Nebraska 

The  jury  are  instructed  that,  if  you  believe  any  witness  has  will- 
fully testified  falsely  to  any  material  fact  in  this  case  in  respect  to 
which  such  witness  could  not  be  presumed  liable  to  mistake,  you 
may  give  no  credit  to  any  alleged  fact  depending  upon  the  state- 
ment alone  of  any  such  witness.  You  are  further  instructed  that, 
if  you  believe  from  the  evidence  that  the  witness is  a  per- 
son of  bad  reputation  for  truth  and  veracity  in  the  neighborhood 
where  he  resides,  then  as  a  matter  of  law  that  fact  tends  to  dis- 
credit his  testimony,  and  as  jurors  you  may  entirely  disregard  it, 
except  so  far  as  he  is  corroborated  by  other  credible  testimony,  or 
by  facts  and  circumstances  proved  on  the  trial.* 

§  5340(5).     South   Dakota  ' 

The  jury  are  instructed  that  one  of  the  methods  known  to  the 
law  for  impeaching  a  witness — that  is,  discrediting  his  testimony — is 
by  calling  other  persons  as  witnesses  who  testify  that  they  are  ac- 
quainted with  the  reputation  of  the  witness  sought  to  be  impeached 

6  Buchholtz   V.   Incorporatetl  Towu  7  state  v.  Miller,  4  N.  W.  1083,  53 

of  Radc-liffe,  105  N.  W.  336,  129  Iowa,       Iowa.  209. 

27.  8  Johnson   v.    Johnson,    115   N.    W. 

323,  81  Neb.  60. 
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for  truth  and  veracity  in  the  neighborhood  where  such  witness  re- 
sides, and  that  such  reputation  is  bad." 

§  5341.     Effect  of  statements  of  counsel  with  respect  to  witnesses 

So,  too,  in  respect  to  the  credibility  of  witnesses,  and  the  weight 
to  be  given  to  their  testimony.  I  have  noticed  in  the  progress  of 
the  argument  that  counsel  have  given  you  their  .opinions ;  have 
told  you  about  their  acquaintance  with  the  witnesses;  and  that 
they  knew  them  to  be  good  men  or  bad  men,  or  the  like.  All  this 
was  out  of  the  proper  line  of  argument.  Counsel  have  no  more 
right  in  the  course  of  argument  to  speak  of  things  not  proven  in 
respect  to  the  character  of  a  witness  in  the  case  than  they  have  to 
state  any  other  fact  not  in  evidence.  It  is  for  you  to  judge,  in  the 
light  of  all  the  circumstances,  of  the  force  of  the  testimony  before 
you,  whether  in  depositions  or  delivered  orally.  If  the  witness  was 
before  you,  you  have  the  benefit  of  having  seen  what  kind  of  a 
man  he  is,  and  can  make  your  estimate  of  him  accordingly.^" 

§  5342.     Rebuttal  of  impeaching  testimony — Good  character 

You  are  instructed  that  if,  upon  all  the  evidence,  you  believe 

that  the  testimony  as  to  the  good  character  of  the  witnesses 

and  is   sufficient  to   overcome   the   impeaching  testimony 

against  these,  if  there  is  impeaching  testimony,  they  should  weigh 
their  testimony  in  the  light  of  this  proof  of  good  character  along 
with  all  the  other  evidence  in  the  case.^^ 

§  5343.     Parties  as  witnesses 

The  jury  are  instructed  that,  while  the  law  permits  the  plaintiflf 
in  the  case  to  testify  in  his  own  behalf,  they  have  the  right,  in 
weighing  the  evidence,  to  determine  how  much  credence  is  to  be 
given  to  it,  and  to  take  into  consideration  that  he  is  the  plaintiff 
and  interested  in  the  result  of  the  suit.  The  jury  have  no  right  to 
discredit  his  testimony  from  capiiice  or  merely  because  he  is  the 
plaintiff.^^ 

§  5344.     Employee  of  party  as  witness  - 

The  jury  are  instructed  that,  while  you  are  the  sole  judges  of 
the  credibility  of  witnesses,  you  have  no  right  to  disregard  the  tes- 
timony of  an  unimpcached  witness,  sworn  on  behalf  of  a  party, 
simply  because  such  witness  is  or  was  an  employee  of  such  party. 
But  the  relation  of  any  witness  to  a  party  to  the  suit  such  as  an 

!•  Sliilf;  V.  Madison,  122  N.  W.  G17,  ^~  T>iin1:h  v.  Chicnso  Union  Traction 

2.-'.  s.  i>.  r.si.  To.,  !»i  X.  E.  4;;i,  244  111.  1244:  Wosr 

10  i;rou«hlon     v.     McCIrow     (0.     C       <'lii(ii;io  St.   Uy.  Co.  v.  Dougherty,  48 

ind.)  :;'.»  !■'.  dTii,  r.  ij.  n.  a.  m\.  n.  e.  loou,  itu  hi.  .'jto. 

11  TIjiuM.iond   V.    State,   41    So.    701, 
147  Ala.  TJ. 
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employee,  is  a  matter  proper  for  the  consideration  of  the  jury  in 
the  light  of  all  the  evidence,  and  if,  after  such  consideration,  it 
does  not  appear  that  the  testimony  of  the  witness  has  been  in- 
fluenced by  such  relation,  then  it  should  be  disregarded.  What 
influence,  if  any,  such  relation  may  have  on  the  testimony  of  any 
witness,  is  to  be  estimated  by  the  jury  in  the  light  of  all  the  evi- 
denced^ 

The  court  instructs  the  jury  that,  while  they  are  the  judges  of 
the  credibility  of  the  witnesses,  they  have  no  right  to  disregard 
the  testimony  of  an  unimpeached  witness  sworn  on  behalf  of  the 
defendant,  simply  because  such  witness  was  or  is  an  employee  of 
the  defendant;  but  it  is  the  duty  of  the  jury  to  receive  the  testi- 
mony of  such  witness  in  the  light  of  all  the  evidence,  the  same  as 
they  would  receive  the  testimony  of  any  other  witness,  and  to  de- 
termine the  credibility  of  such  employee  by  the  same  principles 
and  tests  by  which  they  determine  the  credibility  of  any  other 
witqess.^* 

§  5345.     Credibility  of  accused  as  witness 
§  5345(1).    United  States 

.  The  jury  are  instructed  that,  when  a  defendant  in  a  case  of  this 
kind  takes  the  stand  (which  he  has  a  perfect  right  to  do),  he  is 
subjected  to  all  the  obligations  of  a  witness,  and  his  testimony  is 
to  be  treated  like  the  testimony  of  any  other  witness;  that  is  to 
say,  it  will  be  for  you  to  say,  remembering  the  matter  of  his  testi- 
mony, and  the  manner  in  which  he  gave  it,  his  cross-examination, 
and  everything  else  in  the  case,  whether  or  not  he  told  the  truth. 
Then,  again,  it  is  for  you  to  remember — you  have  a  perfect  right 
to  do  so,  and  it  is  your  duty  to  do  so — the  very  grave  interest  the 
defendant  has  in  this  case.  Now,  that  does  not  mean,  and  you 
must  not  understand  me  to  say  that  it  means,  that  whenever  a  man 
is  accused  of  a  crime,  and  takes  the  stand  in  behalf  of  himself,  he 
will  naturally  commit  perjury ;  but,  of  course,  as  he  places  him- 
self as  a  witness,  he  stands  like  any  other  witness.  His  interest,  or 
bias,  or  anything  else  that  may  afifect  his  testimony,  is  a  matter  which 
the  jury  is  bound  to  take  into  consideration.  Therefore  I  say  to  you,  in 
considering  the  testimony  of  the  defendant,  which,  if  true,  entitles  him 
to  an  acquittal,  you  are  to  consider  the  very  grave  interest  which  he  has 
at  stake  in  this  c^se.-^^ 
§  5345(2).     Alabama 

The  jury  are  instructed  that  the  defendant  was  examined  in  his 
own  behalf.     You  should  weigh  and  pass  on  his  evidence  as  you 

13  Tliinois  Cent.  R.  Co.  v.  Haskins,  is  Alexis  v.  United  States  (C.  C.  A. 
115  111.  300,  2  N.  E.  654.                             La.)  129  F.  60,  63  C.  C.  A.  502. 

14  Chicago   Union   Traction   Co.  v. 
Mommsen,  107  111.  App.  353. 
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do  other  witnesses,  but  in  doing  so  you  should  take  into  considera- 
tion that  he  is  an  interested  witness,  and  if  convicted,  he  will  suf- 
fer the  punishment  fixed  by  the  jury.^^ 

§  5345(3).    Arkansas 

The  jury  are  instructed  that  the  defendant  has  the  right  to  testi- 
fy, and  they  should  give  his  testimony  the  same  impartial  consider- 
ation that  they  accord  to  the  testimony  of  other  witnesses.  They 
should  not  arbitrarily  disregard  what  he  testifies  to  simply  because 
he  is  the  defendant,  nor,  on  the  other  hand,  are  they  required  blind- 
ly to  receive  a  fact  as  true  because  he  says  it  is  true ;  but  they  are 
to  consider  his  testimony  in  connection  with  the  other  facts  in 
proof,  in  order  to  determine  whether  his  statements  are  true  and 
made  in  good  faith,  or  made  only  to  avoid  conviction.  The  jury 
are  the  exclusive  judges  of  the  weight  of  such  testimony.  In  con- 
sidering the  degree  of  credit  to  be  given  it,  they  may  take  into  con- 
sideration his  appearance  and  manner  while  testifying,  the  reason- 
ableness and  unreasonableness  of  his  statements,  and  his  interest 
in  the  result  of  the  verdict.  After  a  due  consideration  of  his  tes- 
timony, in  connection  with  the  other  evidence  in  the  case,  they 
should  give  it  such  weight  as  they  may  deem  it  entitled  to  receive, 
their  sole  object  being  to  ascertain  the  truth.^^ 

§  5345(4).     California 

You  are  instructed  that  the  defendant  in  this  case  has  ofifered 
himself  as  a  witness  in  his  own  behalf,  and  you  are  to  judge  his 
evidence  by  the  same  rules  that  you  would  that  of  any  other  wit- 
ness. You  have  no  right  to  disregard  his  testimony  merely  upon 
the  ground  that  he  is  the  defendant  and  stands  charged  with  this 
crime;  but  you  should  fairly  and  impartiall}^  judge  his  testimony 
together  with  all  other  evidence  in  the  case.^* 

You  are  mstructcd  tliat,  in  considering  the  weight  and  effect  to 
be  given  to  the  evidence  of  the  defendant,  you  may  consider  his 
manner,  and  the  probability  of  his  statements,  taken  in  connection 
with  all  the  evidence  in  the  case,  and,  if  convincing  and  carrying 
with  it  a  belief  in  its  truth,  you  should  act  upon  it;  if  not,  you  have 
the  right  to  reject.  But  this  does  not  mean  that  you  have  a  right 
to  arbitrarily  reject  it.  And,  in  judging  of  the  defendant  who  has 
testifiefl  before  you,  you  are  in  duty  bound  to  presume  that  he  has 
spoken  the  truth  ;  and,  unless  tliat  ])rcsumption  has  been  legally 
repelled,  his  evidence  is  entitled  to  full  credit.'" 

m-Rlir-llon  V.   Stiilo,    J2  So.  30,  144  ispooplo  v.  T^ornal.  ISO  P.  825,  40 

Alii.   1<H>.  Cal.  App.  :{r).S. 

IT  Hudson  V.   State,   1)1   S.  W.  299,  i«>  People  v.  Hill,  82  P.  398,  1  Cal. 

77  ArU.  334,  App.  414. 
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§  5345(5).    Colorado 

The  jury  are  instructed  that  the  defendant  in  this  case  is  a  com- 
petent witness  in  his  own  behalf,  and  you  are  the  sole  judges  of 
his  credibility ;  and  in  determining  such  credibility  you  are  at  lib- 
erty to  take  into  consideration  any  interest  that  the  testimony 
may  show  such  witness  to  have  in  the  result  of  this  case,  if  any  is 
shown,  any  motive  that  the  testimony  may  show  him  to  have  to 
induce  him  to  testify  falsely,  if  any  is  shown,  his  manner  on  the 
witness  stand,  the  probability  or  improbability  of  his  statements, 
the  consistency  or  inconsistency  of  his  statements  one  with  the 
other,  and  in  fact  all  the  circumstances  proven  in  the  case  that  may 
enlighten  you  as  to  whether  such  witness  is  telling  the  truth  or 
not.2« 

§  5345(6).     District  of  Columbia 

The  jury  are  instructed  that  there  is  no  presumption  as  to  the 
truthfulness  or  untruthfulness  of  the  testimony  of  the  defendant. 
It  is  for  you  to  consider  it,  and  apply  to  it  the  test  just  enumerated, 
and  any  others  that  may  occur  to  you,  and  give  it  such  weight,  if 
any,  as  you  may  think,  under  all  the  circumstances,  it  is  entitled  to. 
You  may  accept  it  as  true,  and  you  should  do  so,  if,  after  a  careful 
consideration  of  it,  in  connection  with  all  the  other  testimony  and 
circumstances,  you  believe  it  to  be  true.  You  may  reject  the  whole 
of  it,  and  give  it  no  weight  whatever,  and  should  do  so,  if  you  be- 
lieve it  to  be  false.  You  may  accept  part  or  parts  of  it  as  true 
and  reject  the  residue,  if  you  so  believe. ^^ 

§  5345(7).    Illinois 

The  court  instructs  the  jury,  as  a  matter  of  law,  that  in  this 
state  one  accused  and  on  trial  charged  with  the  commission  of  a 
crim.e  may  testify  in  his  own  behalf,  or  not,  as  he  pleases.  You 
are  instructed  that  when  a  defendant  does  testify  in  his  own  be- 
half, then  you  have  no  right  to  disregard  his  testimony  merely  be- 
cause he  is  accused  of  crime ;  that  when  he  does  so  testify  he  at 
once  becomes  the  same  as  any  other  witness,  and  his  credibilty  is 
to  be  tested  by  and  subjected  to  the  same  tests  as  are  legally  ap- 
plied to  any  other  witness ;  and  in  determining  the  degree  of  credi- 
bility that  shall  be  accorded  to  his  testimony  the  jury  have  a  right 
to  take  into  consideration  the  fact  that  he  is  interested  in  the  re- 
sult of  the  prosecution,  as  well  as  his  demeanor  and  conduct  upon 
the  witness  stand ;  and  the  jury  may  also  take  into  consideration  the 
fact,  if  such  is  the  fact,  that  he  has  been  corroborated  or  contra- 
dicted by  credible  evidence  or  by  facts  or  circumstances  in  evidence. 

2oMinich  v.  People,  0  P.  4,  8  Colo.  21  FnnJi  v.  United  States,  16  App. 

440.  D.  C.  478. 


§  5345(7)  INSTRUCTIONS  TO  JURIES  5548 

And  the  court  further  instructs  the  jury  that  if,  after  considering- 
all  the  evidence  in  this  case,  they  find  that  any  witness  testifying  on 
behalf  of  either  side  has  willfully  and  corruptly  testified  falsely  to 
any  fact  material  to  the  issue  in  this  case,  then  they  have  the  right 
to  disregard  the  testimony  of  such  witness,  except  in  so  far  as 
corroborated  by  other  credible  evidence  or  facts  and  circumstances 
in  evidence.  The  question  of  the  weight  and  credit  to  be  given  to 
each  and  every  witness,  on  either  side,  is  entirely  for  the  jury.^^ 

The  jury  are  instructed  that  the  defendants  in  this  case  are  com- 
petent witnesses  in  their  own  behalf,  and  you  have  no  right  to  dis- 
credit their  testimony  from  caprice  or  merely  because  they  are  the 
defendants.  You  are  to  treat  them  the  same  as  any  other  witnesses, 
and  subject  them  to  the  same  tests,  and  only  the  same  tests,  as  are 
legally  applied  to  other  witnesses ;  and,  while  you  have  the  right  to 
take  into  consideration  the  interest  they  may  have  in  the  result  of 
this  trial,  you  have  also  the  right,  and  it  is  your  duty,  to  take  into 
consideration  the  fact,  if  such  is  the  fact,  that  they  have  been  cor- 
roborated by  other  credible  evidence.~^ 

The  court  instructs  the  jury  that,  althoug-h  the  defendants  have 
a  right  to  be  sworn,  and  to  give  testimony  in  their  behalf,  the 
jury  are  not  bound  to  believe  their  testimony,  but  they  are  bound 
to  give  it  such  weight  as  they  believe  it  is  entitled  to ;  and  their 
credibility  and  the  weight  to  be  attached  to  their  testimony  are  mat- 
ters exclusively  for  the  jury,  and  the  defendants'  interest  in  the 
result  of  the  trial  is  a  matter  proper  to  be  taken  into  consideration 
by  the  jury  in  determining  what  weight  ought  to  be  given  to  their 
testimony.^* 

The  jury  are  instructed  that  while  it  is  true  that,  under  the  law 
of  this  state,  defendants  in  criminal  cases  are  competent  witnesses 
in  their  own  cases,  yet  you  are  instructed  that  their  credibility  is 
left  by  the  statute  to  the  consideration  of  the  jury;  and,  in  consider- 
ing the  amount  of  credit  or  value  you  will  give  to  the  testimony  of 

in  this  case,  you  may  take  into  consideration  his  interest  in 

the  case,  his  desire  to  avoid  punishment  for  the  crime  with  which  he 
is  charged,  and  all  other  interests  or  motives  that  would  likely  sur- 
round or  afTcct  the  testimony  of  a  person  similarly  surrounded  or 
situated.^® 

§  5345(8).     Indiana 

You  are  instructed  that,  in  determining  the  weight  to  be  given  to 
the  testimony  of  the  different  witnesses,  you  should  take  into  ac- 

22  Pooplft  V.  Scarhak,  1)2  N.  E.  280,  24  Henry   v.   People,  05  N.   E.  120, 

24r)  Til.  4."'..',.  1!)S  111.   1C.2. 

::MVniil('    V.    Arfliihald,    101    N.    K.  20  Doyle    v.    People,    35    N.    E.    372, 

582,  258  111.  383;    MdOlroy  v.  People,  147  111.  3U4. 
66  N.  E.  1058,  202  111.  473.' 
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count  the  interest  or  want  of  interest  they  have  in  the  case,  their 
manner  on  the  stand,  the  probability  or  improbability  of  their 
testimony,  with  all  other  circumstances  before  you  which  can 
aid  you  in  weighing  their  testimony.  The  defendant  has  testified 
•as  a  witness,  and  you  should  weigh  his  testimony  as  you  weigh 
that  of  any  other  witness.  Consider  his  interest  in  the  result  of  the 
case,  his  manner,  and  the  probability  or  improbability  of  his  tes- 
timony.^' 
§  5345(9).    Iowa 

You  are  instructed  that,  the  law  gives  persons  accused  of  crime 
the  right  to  testify  in  their  own  behalf,  but  their  credibility  and  the 
weight  to  be  given  to  their  testimony  are  matters  exclusively  for 
the  jury.  Therefore,  in  weighing  the  testimony  of  the  defendant  in 
this  case,  you  have  the  right  to  take  into  consideration  his  man- 
ner of  testifying,  the  reasonableness  or  unreasonableness  of  his  ac- 
count of  the  transaction,  and  the  interest  in  the  result  of  the  case  to 
him,  as  affecting  his  credibilty.  You  are  not  required  to  receive 
blindly  the  testimony  of  such  accused  person  as  true ;  but  you  are 
to  consider  whether  it  is  true  and  made  in  good  faith,  or  only  for  the 
purpose  of  avoiding  conviction.^* 

The  jury  are  instructed  that,  under  our  statute,  a  person  charged 
with  the  comission  of  a  crime  is  a  competent  witness,  and  may  tes- 
tify in  his  own  behalf.  The  defendant  in  this  case  has  availed 
herself  of  this  privilege,  and,  in  determining  her  guilt  or  innocence, 
you  must  consider  her  testimony.  She  testifies  as  an  interested 
witness,  and  from  an  interested  standpoint,  and  as  such  you  should 
consider  her  testimony ;  and  when  you  do  this,  together  with  all 
the  other  surrounding  circumstances  developed  by  the  evidence, 
give  the  testimiony  of  the  defendant  such  weight,  in  connection 
with  the  other  evidence  in  the  case,  as  you  may  think  it  entitled  to, 
and  no  more.^^ 
§  5345(10).     Louisiana 

The  jury  are  instructed  that  the  prisoner  at  the  bar  is  permitted 
by  law  to  testify  in  his  own  behalf.  If  he  exercises  this  privilege  he 
is  governed  by  the  same  rules,  in  testing  his  credibility  and  the 
correctness  of  his  statements,  as  every  other  witness.  You  have 
to  believe  or  disbelieve  him  just  as  he  impresses  you  as  to  the  truth 
and  veracity  of  his  testimony.^® 
§  5345(11).    IVIiohigan 

You  are  instructed  that  in  the  beneficence  of  our  modern  stat- 
utes, in  this  state,  one  on  trial  for  a  crime  is  allowed  to  testify 

2  7  Anderson  v.   State,  4  N.  E.  63,  29  state  v.  Hossack,  89  N.  W.  1077, 

104  Ind.  467.  116  Iowa,   194. 

2  8  State  V.  Thomas,  132  N.  W.  51,  3o  state  v.   Poree,  68  So.   83,   136 

151  Iowa,  572.  La.  939. 
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under  oath  in  his  own  behalf.  His  interest  in  the  result  of  the 
trial,  that  would  formerly  preclude  his  so  testifying,  now  has  not 
that  effect,  and  it  is  the  duty  of  the  jurors,  where  this  is  done,  to 
give  his  testimony  such  weight  as,  in  view  of  all  the  facts  and  cir- 
cumstances shown,  it  shall  appear  to  them  to  be  entitled  to.  His 
interest  is  to  be  considered  only  so  far  as  it  affects  his  credit.  His 
testimony  is  to  be  scanned  and  tested  the  same  as  that  of  other  wit- 
nesses. If  rational,  natural,  and  consistent,  it  may  outweigh  the 
testimony  of  other  witnesses.  If  inconsistent  with  established 
facts,  or  with  his  prior  statements,  you  will  treat  it  the  same  as 
you  would  that  of  any  other  Witness  whose  testimony  is  thus  de- 
fective.^^ 

You  are  instructed  that  the  defendant,  under  our  statute,  is  al- 
lowed to  testify  under  oath  in  his  own  behalf,  and  it  is  the  duty  of 
the  jurors,  where  he  has  done  so,  to  give  his  testimony  such 
weight  as,  in  view  of  all  the  facts  and  circumstances  shown,  it  shall 
appear  to  them  to  be  entitled  to.  His  testimony  is  to  be  tested  the 
same  as  that  of  other  witnesses.  If  rational,  natural,  and  consistent, 
it  may  outweigh  the  testimony  of  all  other  witnesses.^" 

The  jury  are  instructed  that  this  man  testifies  as  defendant,  him- 
self deeply  interested,  and  has  a  motive  for  committing  perjury 
or  perverting  facts  which  the  other  witnesses  have  not.  It  does 
not  follow,  therefore,  that  you  must  give  the  same  weight  to  his 
testimony  that  you  do  to  the  testimony  of  any  other  witness, 
whether  corroborated  or  uncorroborated.'** 

§  5345(12).     Minnesota 

The  court  charges  the  jury  that  it  is  defendant's  right  and  privi- 
lege to  be  sworn  as  a  witness  in  his  own  behalf ;  that  you  should 
consider  his  testimony*  together  with  all  the  other  testimony  in 
the  case,  and  give  it  such  weight,  as  in  your  judgment,  it  should 
receive,  bearing  in  mind,  of  course,  the  fact  that  he  has  a  vital 
interest  in  tiie  outcome  of  the  case,  and  applying  to  his  testimony 
the  same  rules  of  credil)ility  that  you  apply  to  any  other  witness 
in.  the  case.^^ 

§  5345(13).    Mississippi 

The  court  instructs  the  jury  that  under  the  law  the  defendant  is 
a  competent  witness  in  liis  own  behalf,  and  his  testimony  is  en- 
titled to  whatever  weight  the  jury,  as  the  judges  of  the  evidence, 
may  sec  fit  to  give  it.'*" 

•Ti  I'ooplc    V.    Williams.    IT.'.    \.    W.  ■•'■*  I'coplc  v.   Calvin,   26  N.  W.  851, 

187,  208  Mich.  r,H(;;    I'coplc  v.  Willctf,  (10  .Alicli.   1 1."!. 
02  X.  W.  11  ir,,  lOr,  Mi.li.  no.  -ir.  stal<'  V.  Allies,  DC  N.  W.  'SM,  90 

■"•-  People  V.  MeArron,  71»  N.  W.  1)41,  Minn.   IS.",. 
I'Jl   .Mirli.   1.  .10  M(\iiy  V.  State,  20  So.  047. 
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§  5345(14).     Montana 

The  jury  are  instructed  that  a  defendant  in  a  criminal  case  may 
be  sworn  and  may -testify  in  his  own  behalf.  In  such  a  case  the 
jury,  in  judging  of  the  credibility  and  weight  to  be  given  his  testi- 
mony, must  take  into  consideration  the  fact  that  he  is  the  defend- 
ant, and  the  nature  and  enormity  of  the  crime  of  which  he  is  ac- 
cused. You  are  instructed  that  you  have  no  right  to  disregard  the 
testimony  of  the  defendant  on  the  ground  alone  that  he  is  the  de- 
fendant, and  stands  charged  with  the  commission  of  a  crime.  The 
law  presumes  the  defendant  to  be  innocent  until  he  is  proved  guilty 
by  the  evidence  beyond  a  reasonable  doubt,  and  the  law  allows  him 
to  testify  in  his  own  behalf;  and  the  jury  should  fairly  and  impar- 
tially consider  his  testimony,  under  the  instructions  above  giv- 
en, together  with  all  the  other  evidence  in  the  case,  and  if,  from  all 
the  evidence,  the  jury  have  a  reasonable  doubt  as  to  the  guilt  of  the 
defendant,  it  is  your  duty  to  acquit  him.^' 

The  jury  are  instructed  that  the  fact  that is  the  defendant 

is  not  of  itself  sufficient  to  impeach  or  discredit  his  testimony  or 
evidence.  The  law  makes  him  a  competent  witness  in  the  case ;  and 
his  evidence,  like  all  other  evidence  in  the  case,  should  be  con- 
sidered by  the  jury;  but  in  weighing  his  evidence  the  jury  may  take 
into  consideration  the  fact  that  he  is  the  defendant.^* 

§  5345(15).    Nebraska 

You  are  instructed,  gentlemen  of  the  jury,  that  the  defendant  in 
this  case  has  taken  the  stand  and  testified  in  his  own  behalf,  and 
that  this,  under  the  law,  he  is  entitled  to  do,  and  you  are  bound  to 
consider  his  testimony ;  but  in  determining  what  weight  you  will 
give  the  testimony  you  may  weigh  it  as  you  would  the  testimony  of 
any  other  witness,  and  you  may  take  into  consideration  his  interest 
in  the  result  of  the  trial,  and  give  to  his  testimony  such  weight  as 
under  all  the  circumstances  you  think  it  is  entitled  to.^* 

The  jury  are  instructed  that,  when  the  defendant  testified  in  this 
case,  he  became  as  any  other  witness,  and  his  credibility  is  to  be 
tested  by,  and  subjected  to,  the  same  tests  as  are  legally  applied  to 
any  other  witness ;  and,  in  determining  the  degree  of  credibility 
that  shall  be  accorded  to  his  testimony,  the  jury  have  a  right  to 
take  into  consideration  the  fact  that  he  is  interested  in  the  result  of 
this  prosecution,  as  well  as  his  demeanor  upon  the  stand,  and  the 
fact  that  he  has  been  contradicted  by  other  witnesses.*** 

3  7  state   V.  Dotson,    67   P.   938,   26  3  9  Holmes  v.  State,  123  N.  W.  1043, 

Mont.  305.  85   Neb.   506. 

3  8  State  V.  Metcalf,  43   P.  182,   17  *»  Philamalee   v.    State,    78   N.    W. 

Mont.   417.  625,  58  Neb.  320. 
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§  5345(16).     New  Mexico 

The  court  instructs  the  jury  that,  although  the  law  makes  the 
defendant  in  this  case  a  competent  witness,  still  the  jury  are  the 
judges  of  the  weight  which  ought  to  be  attached  to  his  testimony, 
and,  in  considering  what  weight  should  be  given  to  it,  the  jury 
should  take  into  consideration  all  of  the  facts  and  circumstances 
surrounding  the  case,  as  disclosed  by  the  evidence,  and  give  the 
defendant's  testimony  only  such  weight  as  they  believe  it  entitled 
to  in  view  of  all  the  facts  and  circumstances  proven  on  the  trial.*^ 

§  5345(17).    Oregon 

The  jury  are  instructed  that,  under  the  statute  of  this  state,  a  de- 
fendant in  a  criminal  action  is  permitted  to  be  a  witness  in  his  own 
behalf,  and  the  jury  are  to  be  the  exclusive  judges  of  the  weight  and 
credibility  to  be  given  his  testimony.* 

§  5345(18).    Washington 

You  are  further  instructed  that,  while  the  law  makes  the  de- 
fendant a  competent  witness  in  this  case,  yet  you  have  the  right  to 
take  into  consideration  his  situation  and  interest  in  the  result  of 
your  verdict,  and  all  the  circumstances  which  surround  him,  and 
give  to  his  testimony  only  such  weight  as,  in  your  judgment,  it  is 
fairly  entitled  to.^^ 

§  5346.     Credibility  of  coindictee 

As  to  both  the  cases,  consider  carefully  whether  the  various  wit- 
nesses who  have  come  before  you,  or  any  of  them,  are  dominated 

by  prejudice— prejudice  against  ,  prejudice  against  , 

prejudice  against  any  other  person  connected  with  this  case.  Con- 
sider whether  they  are  biased  in  favor  of  any  witness  in  this  case. 
Are  they  under  promise  of  some  sort,  or  future  benefit  or  anything 
of  that  sort?  Are  they  under  financial  obligation  to  anybody  con- 
nected with  the  case?  All  these  things  you  may  take  into  account 
in  weighing  the  testimony  of  the  various  witnesses  who  have  ap- 
peared before  you.  And  in  this  connection  I  say  to  you  that  so  far 
as  the  testimony  of  those  who  are  under  indictment  reveals  a  tend- 
ency to   place  the  guilt   upon  the  shoulders   of    rather   than 

upon  themselves,  you  may  take  that  into  account  as  bearing  upon 
the  weight  which  you  should  give  to  the  testimony  which  they  have 
offered  you.^'' 

■n  Tcniitory    v.    Livin^'ston,    M    P.  <2  State  v.  Melvern,  72  P.  4S9,  32 

1021,  l.'i  N.  .M.  rns;   Territory  v.  Gon-  Wasli.  7. 

ziilfs.  r,H  v.  U'2'i.  11  N.  M.  .'',01.  *-i  Couimonwejilth  v.  Harris,  122  N. 

•  State  V.  I'ortcr,  -VJ  V.  OW,  32  Or.  E.   749,  232  Mass.  OSS. 
135. 
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§  5347.     Relatives  of  accused  as  witnesses 

The  jury  are  instructed  that  it  is  their  duty  to  scrutinize  the 
testimony  of  the  father  and  mother  of  the  defendant,  as  the  wit- 
nesses are  nearly  related  to  the  defendant,  but  they  cannot  reject 
it  on  that  account,  and  that,  after  thus  scrutinizing  their  testimony, 
if  they  believe  they  have  sworn  the  truth,  they  should  give  it  the 
same  weight  as  if  they  were  not  related  to  the  defendant.** 

§  5348.     Wife  of  accused  as  witness 

The  court  instructs  the  jury  that  the  defendant  is  a  competent 
witness  in  his  own  behalf,  and  his  testimony  is  to  be  weighed  by 
the  same  rules  that  govern  you  in  weighing  testimony  of  other  ■wit- 
nesses ;  but  in  weighing  his  testimony  you  may  take  into  consid- 
eration the  fact  that  he  is  the  defendant  on  trial  in  the  case,  and 
his  interest  in  the  result  of  such  trial.  And  also  the  wife  of  de- 
fendant is  a  competent  witness  for  defendant,  but  you  may,  in  pass- 
ing upon  her  testimony,  take  into  consideration  the  fact  that  she  , 
is  the  wife  of  the  defendant  and  her  interest  in  the  result  of  the 
trial.*^ 

§  5349.     Detectives  as  witnesses 
§  5349(1).     District  of  Columbia 

The  juJ'y  are  instructed  that  the  fact  that  a  witness  is  or  is  not 
a  paid  detective  does-  not  at  all  settle  the  question  whether  he  does 
or  does  not  tell  the  truth,  and  the  mere  fact  that  witnesses  testi- 
fying in  this  case  may  be  paid  detectives  does  not  justify  you  in 
disregarding  their  testimony,  although  the  fact  that  they  are  paid 
detectives  is  one  which  you  are  entitled  to,  and  should,  take  into 
consideration  in  determining  whether  they  are  or  are  not  telling 
the  truth.  If  you  should  find,  after  comparing  their  testimony  with 
the  established  facts,  and  with  the  testimony  of  other  witnesses 
in  the  case  who  are  not  detectives,  that  the  detectives  are  telling 
the  truth,  you  should  give  their  testimony  the  weight  that  it  should 
properly  have.  On  the  other  hand,  if  you  are  conscientiously  of 
the  opinion  that  they  are  not  telling  the  truth,  then  you  should 
give  to  their  testimony  as  little  weight  as  is  proper.  So  with  re- 
spect to  the  testimony  of  all  the  witnesses,  because  in  dealing  with 
any  and  all  witnesses  your  duty  is  to  ascertain  how  much  or  how 
little  of  the  truth  any  witness  has  stated  to  you  from  the  stand, 
and  give  due  weight  to  the  result  after  your  consideration  of  the 
same,  whether  the  witness  be  a  detective  or  not.'*® 

44  State  V.  Apple,  28  S.  E.  4G9,  121  46  Gassenheimer  v.  United   States, 

N.  C.  584.  26  App.  D.  C.  432. 

4  5  State  V.  Kyle,  168  S.  TV.  681,  259 
Mo.  401. 
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§  5349(2).    Illinois 

The  jury  are  instructed  that  they  have  no  right  to  disregard  the 
testimony  of  any  witness  simply  because  such  witness  may  have 

been  employed  to  procure  evidence  of  the  unlawful  ,  but 

that  they  should  consider  the  testimony  of  such  a  witness  and 
weigh  the  same  by  the  same  rules  that  they  apply  in  weighing  the 
testimony  of  any  other  witness  or  witnesses  in  the  case.*'" 

§  5349(3).     Nebraska 

The  jury  are  instructed  that,  in  weighing  such  testimony,  great- 
er care  should  be  exercised  in  relation  to  the  testimony  of  a  de- 
tective employe'd  in  hunting  up  evidence,  who  is  interested  in  or 
employed  to  find  evidence  against  the  accused,  than  in  other  cases, 
because  of  the  natural  and  unavoidable  tendency  and  bias  of  the 
mind  of  such  person  to  construe  everything  as  evidence  against  the 
accused,  and  to  disregard  everything  which  does  not  tend  to  sup- 
port ^  preconceived  opinion  of  the  matter  in  which  such  person  is 
engaged.** 

§  5350.     Stipulation  as  to  testimony  of  absent  witness 

The  court  charges  the  jury  that  the  statement  admitted  in  evi- 
dence as  to  what would  testify,  if  present,  is  entitled  to  the 

same  consideration  by  the  jury  as  if  the  said  had  testified 

to  such  statement  on  the  witness  stand  in  the  presence  of  the 
jury.** 

47  People  V    Whalen,  151  111.  App.  49  Williams  v.  Anniston  Electric  & 

16.  Gas  Co.,  51  So.  3S5,  164  Ala.  M. 

4  8  Sandase  v.   State,  85  N.  W.  35, 
61  Neb.  240,  87  Am.  St.  Rep.  457. 
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CHAPTER  CCXCI 

WORK  AND  LABOR 

§  5351.     Implied  agreement  to  pay  for  work  performed. 
5351(1).  Alabama. 
5351(2).  Kentucky. 
5351(3).  Washington. 

5352.  Same — Services  rendered  in  friendly  capacity. 

5353.  Same — Right  to  compensation  for  services  performed  as  member  of 

family  for  another  membei*. 
5353(1).  Illinois. 
5353(2).  Indiana. 
5353(3).  Kentucky. 
5353(4).  Michigan. 
5353(5),  Nebraska. 

5354.  Defense  that  permission  to  do  work  induced  by  false  representations. 

5355.  Recovery  of  reasonable  worth  of  services. 

5356.  Failure  of  plaintiff  to  fully  perform — Prevention  of  performance  by 

defendant. 

§  5351.     Implied  agreement  to  pay  for  work  performed 
§  5351(1).    Alabama 

The  court  instructs  the  jury  that,  if  the  plaintiff  rendered  val- 
uable services  for  the  defendant's  benefit,  without  any  agreement 
as  to  compensation,  then  he  is  entitled  to  recover  the  reasonable 
value  of  such  services,  if  such  services  were  rendered  at  the  in- 
stance of  defendant  or  some'  one  authorized  to  act  for  it.  Plaintiff 
would  also  be  entitled  to  recover,  if  he  rendered  such  services  with- 
out any  agreement  as  to  compensation  and  at  the  instance  of  a  per- 
son not  authorized  to  act  for  the  defendant,  if  the  defendant  knew 
that  the  services  were  being  rendered  for  its  benefit,  and  accepted 
the  benefit  of  such  services  without  notifying  plaintiff  that  it  would 
not  pay  therefor.^ 

I  charge  you,  gentlemen  of  the  jury,  that  where,  in  the  absence 
of  an  express  contract,  valuable  services  are  rendered  by  one  per- 
son to  another,  which  are  knowingly  accepted,  the  law  will  presume 
an  obligation  to  pay  therefor  what  they  are  reasonably  worth." 

I  charge  you,  gentlemen  of  the  jury,  that  it  makes  no  difference 
whether  the  defendant  received  any  benefit  from  the  first  well  or 
not.  if  defendant  consented  expressly  or  impliedly  that  plaintiff 
should  bore  the  second  well.^ 

I  charge  you,  gentlemen  of  the  jury,  if  you  believe  from  the  evi- 
dence that  the  defendant,  after  being  advised  by  the  plaintiff  that 

1  Alabama  Security  Co.  v.  Dewy,  47  3  Mansfield  v.  Morgan,  37  So.  393, 
So.  55,  156  Ala.  530.                                      140  Ala.  567. 

2  Mansfield  v.  Morgan,  37  So.  393, 
140  Ala.  567. 
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it  would  be  best  to  begin  boring  in  a  new  place,  sent  for  a  man  to 
locate  said  new  place,  that  the  man  sent  for  did  locate  a  new  place 
at  the  defendant's  instance  and  request,  and  that  the  plaintiff,  act- 
ing upon  defendant's  conduct,  bored  or  drilled  a  second  well  at 
said  new  place,  with  defendant's  knowledge  and  consent,  even 
though  said  consent  be  implied  from  the  defendant's  conduct,  you 
will  find  for  the  plaintiff.* 

§  5351(2).     Kentucky 

The  jury  are  instructed  that,  if  they  believe  from  the  evidence 

that  the  plaintiff,  within  the  time  beginning  ,  and  ending 

,  did,  at  the  instance  or  request  of  N.,  render  to  him  serv- 
ices or  labor,  in  the  way  of  looking  after  and  keeping  clean  and  in 
order  his  room  in  the  house  in  which  he  lived,  making  up  and  dress- 
ing his  bed,  mending,  washing,  and  darning  his  clothing,  or  in  cook- 
ing for  the  family,  of  which  he  was  a  part,  or  did,  after  her  father's 
family  and  said  N.  ceased  to  occupy  the  same  house,  at  the  instance 
or  request  of  said  N.,  cook  his  meals,  carry  them  to  his  room  in 
cold  weather,  wash  or  mend  his  clothing,  dress  and  keep  in  order 
his  room,  or  perform  such  general  housework  for  him,  and  shall 
further  believe  from  the  evidence  that  said  service  and  work,  if  any, 
was  rendered  by  the  plaintiff  with  the  intention  and  expectation 
on  her  part,  and  the  intention  and  expectation  or  agreement  on 
said  N.'s  part,  that  she  should  be  paid  therefor,  they  should  find 
for  the  plaintiif  the  customary  and  reasonable  value  of  her  services 
and  labor  so  rendered  by  her,  if  any,  as  shown  by  the  evidence,  to 
said  N.,  not  to  exceed  $ per  month,  nor  $ in  the  ag- 
gregate.^ 

The  jury  are  instructed,  upon  the  other  hand,  that  although  they 
may  believe  from  the  evidence  that  labor  and  services  were  per- 
formed by  the  plaintiif  for  said  ,  the  uncle  of  plaintiff,  of 

the  character  described  in  her  petition,  and  at  his  instance  and  re- 
quest, yet  if  they  further  believe  from  the  evidence  that  the  same 
were  performed  without  any  intention  at  the  time  upon  her  part 
to  charge  her  uncle  therefor,  or  intention  or  agreement  on  his  part 
to  pay  therefor,  the  law  will  presume  that  such  labor  or  services 
were  performed  gratuitously,  and  in  that  event  the  jury  should 
find  for  defendant." 

§  5351(3).    Washington 

The  court  instructs  the  jury  that  an  agreement  to  pay  for  serv- 
ices performed  need  not  be  in  any  form  of  writing  or  oral  state- 

*  Marisfl(!l(l  V.  Morgan,  37  So.  393,  «  Galloway's  Adm'r  v.  Galloway,  70 

140  Ala.  ->r,7.  S.  W.  48,  124  Ky.  Law  Hep.  857. 

s  Galloway's  Adm'r  v.  Galloway,  70 
S.  W.  48,  24  Ky.  Law  Hep.  857. 
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ment,  but  may  be  implied  from  the  conduct  of  the  parties.  You 
are  the  judges  as  to  whether  the  evidence  shows  there  was  an  un- 
derstanding that  plaintiff  would  be  paid  for  his  services.' 

§  5352.     Same — Services  rendered  in  friendly  capacity 

The  court  instructs  the  jury  that  these  rules  as  to  implied  prom- 
ises on  the  part  of  the  person  for  whom  such  work  and  labor  may 
have  been  done  are  subject  to  certain  exceptions  and  qualifications. 
In  many  cases  where  the  parties  are  near  relations,  the  law  will 
not  imply  a  promise  or  obligation  -to  pay  for  services  which  are 
usually  rendered  to  each  other  gratuitously  by  near  relations.  So, 
too,  a  promise  to  pay  is  not  implied  by  law  where  the  services  are 
rendered  by  one  friend  to  another  under  such  circumstances  as 
warrant  the  presumption  that  they  were  intended  to  be  rendered 
gratuitously.  Where  services  are  rendered  gratuitously,  with  no 
intention  of  charging  for  the  same,  the  party  cannot  subsequently 
recover  compensation  for  such  gratuitous  service.* 

§  5353.     Same — Right  tQ  compensation  for  services  performed  as 

member  of  family  for  another  member 
§  5353(1).     Illinois 

The  jury  are  instructed  that,  if  plaintiff  resided  with  her  father 
after  becoming  of  age,  and  was  treated  as  a  member  of  his  famil}^ 
then  the  jury  must  be  satisfied  from  the  evidence  that,  at  the  time 
when  the  services  were  rendered  it  was  expected  by  both  parties 
that  she  should  be  paid  for  such  services,  or  that  the  circumstances 
un3er  which  the  services  were  performed  were  such  that  such  ex- 
pectation was  reasonable  and  natural ;  that  if  she  lived  with  her 
father  when  such  services  were  performed  as  his  other  children 
did,  it  is  incumbent  on  the  plaintiff  to  prove  an  express  hiring,  or 
circumstances  from  which  an  express  hiring  may  reasonably  be 
inferred,  beside  the  mere  fact  of  performing  the  services ;  and  that 
the  law,  while  the  relation  of  parent  and  child  exists,  raises  no  im- 
plied contract  in  such  case.** 
§  5353(2).    Indiana 

The  court  instructs  the  jury  that,  where  the  person  rendering 
services  and  the  person  for  whom  they  are  rendered  are  members 
of  a  family  living  together  as  one  household,  and  the  service  ap- 
pertains to  such  condition,  an  implication  of  a  promise  on  the  part 
of  the  recipient  to  pay  for  the  service  does  not  arise  from  the  mere 
rendition  and  acceptance  thereof,  but  the  services  will  be  presumed 
to  be  gratuitous  and  to  be  bestowed  and  rendered  in  the  perform- 
ance of  duty  or  the  manifestation  of  kindly  regard  for  which  re- 

7  Lyons  v.  McElroy,  177  P.  312,  104  s  Joseph  v.  Johnson  (Del.)  82  A.  30, 

Wash.  4S1.  7  Pennewill,  468. 

8  Miller  v.  Miller,  16  111.  296. 
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muneration  was  not  contemplated ;  and,  to  support  a  recovery 
therefor,  the  burden  will  be  on  the  plaintiff  to  show  either  an  ex- 
press contract  for  compensation  or  such  circumstances  of  the  serv- 
ices as  will  overcome  the  presumption  of  the  law  that  they  were 
gratuitous,  and  to  show  that  it  was  the  intention  and  understand- 
ing of  the  parties  that  the  services  were  to  be  paid  for.  So  in  this 
cause  if  you  find  that  the  plaintiff  herein  resided  with  her  mother, 
and  that  she  and  her  mother  constituted  one  household,  any  serv- 
ices which  plaintiff  may  have. rendered  for  her  mother,  which  ap- 
pertain to  such  condition,  are  presumed  to  have  been  rendered 
gratuitously,  and  on  account  of  the  relation  of  the  parties  and  the 
condition  in  which  they  lived  and  before  the  plaintiff  can  recover 
in  this  case,  she  must  show  such  circumstances  aS  will  overcome 
this  presumption,  and  make  it  appear  that  it  was  the  understand- 
ing between  her  and  her  mother  that  the  services  were  to  be  paid 
for.io 

The  jury  are  instructed  that,  if  the  plaintiff'  is  the  daughter  of 
the  defendant,  and  that  fact  seems  to  be  undisputed,  and  if  while 
doing  the  work,  if  you  find  she  did  the  work  for  which  she  is  claim- 
ing pay,  she  lived  and  made  her  home  with  her  father  dfter  arriv- 
ing at  the  age  of  majority,  and  as  a  member  of  her  father's  family, 
the  plaintiff  is  not  entitled  to  recover  anything  for  such  work,  un- 
less the  evidence  in  the  case  shows  an  agreement  or  understanding 
between  her  and  her  father  that  she  should  have  pay  therefor.  Or- 
dinarily, where  one  person  does  work  for  another,  who  knowingly 
permits  the  work  to  be  done  and  receives  the  benefit,  the  law  raises 
and  implies  a  contract  for  a  fair  compensation ;  but  there  is  no  such 
implied  contract  between  father  and  daughter  while  living  together 
as  members  of  one  family,  and  one  does  work  for  the  other.  And 
if  such  was  the  relation  between  these  parties,  while  the  work  was 
l)eing  done,  the  defendant  is  not  liable  unless  there  was  an  agree- 
ment or  understanding  between  the  parties  that  compensation 
should  be  made.  It  was  and  is  not  enough  that  this  plaintiff  her- 
self expected  or  intended  to  be  paid ;  the  understanding  must  have 
been  mutual.  But  by  this  it  is  not  meant  that  words  must  have 
been  uttered  or  passed  between  the  parties  expressing  the  inten- 
tion, but  besides  the  mere  doing  of  the  work  by  the  daughter  for 
the  father,  under  her  father's  direction,  if  it  was  so  done,  there 
must  be  j)roof  tending  to  show,  and  enough  to  satisfy  your  minds 
of  the  fact,  tliat  there  was  an  understanding  Ijetween  the  parties, 
an  expectation  of  payment  by  the  daughter,  and  an  intention  to 
pay  on  tlie  part  of  the  father." 

'"Miller    v.    Miller,    [)\    S.    K.    'JV'.,  n  Story    v.   Story,   27  N.   E.   573,   1 

17    Intl.    A\n>-   -•'!!>.  lii<J-    '^l'I>.   -S4. 
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The  jury  are  instructed  that  if  you  should  find  in  this  cause 
that  the  plaintiff  is  the  daughter  of  the  defendant,  and  that  she,  at 
or-  about  the  time  alleged  in  the  complaint,  went  to  live  with  her 
father  under  an  agreement  and  understanding  that  she  should  live 
with  her  father  as  a  member  of  his  family,  and  for  her  services  she 
should  have  her  board  and  lodging,  and  also  that  of  her  child,  and 
that  she  should  have  in  addition  what  she  could  make  out  of  the 
surplus  eggs  and  butter  and  other  truck  raised  on  the  farm,  and  no 
other  compensation,  and  that  plaintiff  went  on  under  such  an  agree- 
ment and  performed  the  services  alleged  in  the  complaint,  receiv- 
ing the  surplus  eggs  and  butter  and  other  truck,  or  the  proceeds 
thereof,  then,  and  in  that  case,  the  plaintiff"  could  not  recover,  re- 
ceiving her  board  and  lodging  and  that  of  her  child. ^' 

§  5353(3).     Kentucky 

The  jury  are  instructed  that  if  they  believe  from  the  evidence  that 

plaintiff  invited  and  received  decedent,  ,  into  his  residence, 

and  treated  him  as  a  member  of  his  family,  and  did  not  intend  to 
make  charge  for  the  alleged  services,  in  the  proof  described,  and 
did  not  make  charge  or  claim  for  such  services  before  decedent's 
death,  and  if  they  believe  from  the  evidence  that  decedent  was  mentally 
capable  of  contracting,  but  did  not  contract,  to  pay  for  said  alleged 
services,  they  shall  find  for  defendant,  except  as  to  such  services 
as  were  rendered  during  the  last  illness  of  decedent,  and  for  such 
services  they  shall  find  for  plaintiff  the  reasonable  value.^* 

The  jury  are  instructed  that,  if  the  jury  believe  from  the  evidence 
that  the  plaintiff  and  her  uncle,  N.,  were  both  members  of  her 
father's  family,  and  that  the  services  of  the  plaintiff  for  which  she 
here  sues  were  rendered  as  a  member  of  the  family  and  in  con- 
tributing towards  her  part  of  the  work  of  the  family,  the  fact  that 
N.  immediately  or  incidentally  became  the  beneficiary  of  her  said 
services  will  not  authorize  a  recovery  by  the  plaintiff'  in  this  case ; 
and  before  tliC  jury  will  be  authorized  to  find  for  the  plaintiff  they 
must  believe  from  the  evidence  that  the  plaintiff's  said  services 
were  rendered  to,  and  at  the  instance  or  request  of,  said  N.,  and 
with  the  intention  and  expectation  or  agreement  on  the  part  of  both 
of  them  that  she  should  be  paid  by  him  therefor, ^^ 

§  5353(4).    Michigan 

The  jury  are  instructed  that,  where  claims  are  brought  against  a 
decedent's  estate  for  personal  services  rendered  by  relatives,  especially 
when  the  latter  are  members  of  his  immediate  family,  the  presumption  - 
is  that  such  services  between  persons  occupying  such  relations  are  in- 

12  story  V.   Story,  27  N.  E.  573,  1  i  s  Galloway's    Adm'r   v.    Galloway, 

Ind.  App.  284.  70  S.   W.  48,  24  Ky.  Law  Kep.  857. 

i*Lowe  V.  Webster,  43  S.  W.  217. 
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tended  to  be  gratuitous.  They  are  different  from  services  rendered 
by  a  stranger  who  worlcs  for  another,  and,  as  I  have  said,  the  pre- 
sumption is  that  such  services  were  gratuitous,  and  before  the  claimant 
can  recover  for  such  services  she  must  satisfy  the  jury  by  a  preponder- 
ance of  the  evidence  that  the  services  were  not  gratuitous  on  her  part ; 
that  they  were  rendered  by  her,  expecting  at  the  time  the  serv- 
ices were  rendered  that  she  would  be  compensated  therefor,  and  they 
were  not  received  by  her  uncle  as  gratuitous  services,  but  with  the 
expectation  on  his  part  that  he  would  pay  for  them.^® 

Now,  you  will  notice  that  I  have  said  that  at  the  time  the  services 
were  rendered  the  claimant  must  have  intended  to  charge  for  them  in 
order  that  she  may  recover.  If  at  the  time  these  services  were  ren- 
dered she  did  not  intend  to  charge  her  uncle  for  those  services,  she 
cannot  afterwards  for  any  reason  charge  therefor,  even  if  she  thinks 
she  ought  to  have  pay  for  her  services  ;  she  would  not  have  a  right,  and 
could  not  recover  unless  at  the  time  she  rendered  the  services  she  ex- 
pected pay  for  them,  and  if  she  subsequently  changed  her  mind  to  the 
effect  she  ought  to  have  or  should  have  pay  for  her  services,  that  would 
not  entitle  her  to  recover.^" 

I  charge  you  that  in  order  to  entitle  claimant  to  recover  in  this  case 
it  is  not  necessary  that  you  find  that  there  was  any  express  agreement 
on  the  part  of to  pay  her  for  her  services,  and  an  express  agree- 
ment on  her  part  to  work  for  him  for  wages.  I  charge  you  that  there 
is  no  evidence  in  this  case  of  any  express  contract  on  the  part  of 
to  pay for  her  services,  but  if  you  find  that in- 
tended to  pay if  you  find  that expected  to  pay 

for  her  services,  and  she  rendered  the  services  expecting  at  the  time 
she  would  receive  pay  for  them,  then  so  far  as  that  feature  of  the  case 

is  concerned  a  liability  would  arise  on  the  part  of  to  pay  her 

for  such  services.  A  contract  may  be  implied  from  circumstances,  but 
the  circumstances  must  be  such  as  will  overcome  the  presumption  that 
the  services  were  gratuitously  rendered.  She  must,  in  order  to  enable 
her  to  recover,  overcome  tliat  presumption  by  a  preponderance  of  the 
evidence." 

§  5353(5).    Nebraska 

The  court  instructs  the  jury  that,  under  the  issues  formed  by 
these  pleadings  the  two  questions  for  you  to  determine  are: 
Whether  the  services,  or  some  part  thereof,  performed  by  the  plain- 
tiff were  so  performed  as  a  member  of  the family,  or  whether 

they  were  so  performed  as  a  hired  servant,  or  under  such  circum- 
stances as  would  lead  to  a  fair  inference  of  an  implied  promise  to 

JoRoflmon   v.    Siebor's  Estate,  183  is  Redmon   v.   Sieber's  Estate,  183 

N.  W.  3,  214  Mifh.  '2r)3.  N.  W.  3,  214  Mich.  253. 

iTRodmon    v.    Siclif-r's  Estate,   1S3 
N.  W.  3,  214  .Mich.  'ZoU. 
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pay  for  the  same.  Then,  in  the  event  that  you  shall  find  that  the 
services  were  performed  as  a  hired  servant  or  under  such  cir- 
cumstances as  shown  by  the  evidence  as  leads  to  a  fair  inference  of 

an  implied  promise  on  the  part  of to  pay  for  the  same,  you 

are  called  upon  to  determine  what  the  value  of  these  services  were, 
over  and  above  the  value  of  the  food,  lodging,  and  clothing  fur- 
nished to  and  provided  for  her,  and  of  the  necessary  care,  if  any, 
necessarily  bestowed  upon  her.^^ 

§  5354.     Defense  that  permission  to  do  work  induced  by  false  rep- 
resentations 

The  court  instructs  the  jury  that,  under  the  contract  between 
the  plaintiff  and  the  defendant  in  issue  in  this  case,  the  defendant 
had  the  absolute  right  to  stop  the  plaintiff  from  boring  the  well  at 
any  time  he  saw  fit  to  do  so.  And,  if  the  defendant  claims  that  he 
would  have  exercised  this  right  and  stopped  the  plaintiff,  but  for 
a  representation  made  to  him  by  the  plaintiff,  the  burden  is  on  the 
defendant  to  prove  by  a  preponderance  of  evidence  to  the  satis- 
faction of  the  jury  that  such  representation  was  as  a  matter  of  fact 
untrue,  and  that  the  defendant  relied  upon  and  was  misled  by  such 
representation.  Unless  the  defendant  has  proven  both  of  these 
facts  by  a  preponderance  of  evidence  to  the  satisfaction  of  the 
jury,  tlie  jury  must  find  a  verdict  in  favor  of  the  plaintiff.-® 

§  5355.     Recovery  of  reasonable  worth  of  services 

The  court  instructs  the  jury  that,  where  one  person  at  the  request 
of  another  performs  work  and  labor  without  any  agreement  as  to 
the  price  to  be  paid,  the  law  implies  a  promise  to  pay  whatever  such 
work  and  labor  are  reasonably  worth.  Where  work  and  labor 
are  rendered  for  one,  and  he  receives  the  benefit  of  the  same, 
the  law  implies  a  promise  on  his  part  to  pay  for  such  work  and 
labor  what  it  is  reasonably  worth,  and  this  is  so  although  he  may 
not  have  requested  the  other  party  to  do  the  work.-^ 

You  are  instructed  that,  if  there  was  an  express  promise  or 
understanding  between  the  parties  that  the  services  would  be  paid 
for  but  no  definite  price  was  agreed  upon,  then  the  plaintiff  would 
be  entitled  to  recover,  if  at  all,  a  fair  and  reasonable  compensation 
for  the  services  rendered,  not  however  in  excess  of  the  sum  de- 
manded. In  this  case  you  should  determine  whether  any  services 
were  rendered  the  deceased  by  the  plaintiff,  and  if  any,  the  character 
and  value  of  those  services.  And  if  you  find  that  the  deceased  did 
receive  the  services  which- it  is  alleged  she  received,  and  that  she 

19  Plath  vt  Brunken,  167  N.  W.  567,  21  Joseph  v.  Johnson  (Del.)  82  A. 
102  Nel).  467.                                                   30,  7  Peunewill,  468. 

20  Grasty  v.  Lindsay,  59  S.  E.  381, 
107  Va.  428. 
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promised  or  agreed  to  pay  therefor,  then  you  are  to  determine  what 
is  a  fair  and  reasonable  compensation  for  the  services  rendered, 
and  that  sum,  whatever  it  may  be,  should  be  your  verdict.  If, 
however,  you  find  that  no  services  were  rendered,  or  that  if  rendered 
they  were  rendered  gratuitously,  in  a  friendly  way,' without  hope  or 
expectation  of  compensation,  then  your  verdict  should  be  for  the 
defendant.'^ 

§  5356.     Failure  of  plaintiff  to  fully  perform — Prevention  of  per- 
formance by  defendant 

You  are  instructed  that,  even  if  plaintiff  did  not  fully  carry  out 
her  part  of  the  contract  with  the  defendant,  this  is  no  defense  to 
plaintiff's  claim,  if  you  find  that  it  was  through  no  fault  of  hers 
that  she  was  prevented  from  carrying  out  her  part  of  the  contract, 
and  if  you  find  that  without  her  fault  she  was  prevented  by  the 
defendant  from  carrying  out  her  part  of  the  contract,  then  you 
can  find  for  the  plaintiff  for  her  services  and  expenses.'^ 

22  Callaway    v.    Milligan    (Del.)    80  23  Hughes  v.  Bilby  (Mo.  App:)  198 

A.  630,  2  Boyce,  383.  S.  W.   179. 
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CHAPTER  CCXCII 
WORKMEN'S  COMPENSATION  ACTS 

i  5357.     Right  of  recovery  of  employee  in  general. 

5358.  For  what  injuries  compensation  made. 

5359.  Necessity  of  showing  death  due  to  injuries  received  in  course  of  em- 

ployment. 
•5360.     Liability  of  master  not  complying  with  act, 
5361.     Presumptions  and  burden  of  proof. 

§  5357.     Right  of  recovery  of  employee  in  general 

The  jury  are  instructed,  at  the  request  of  the  claimant,  that  if 

they  shall  find  from  the  evidence  in  this  case  that died  on 

or  about ,  and  that  his  said  death  was  due  to  accidental  in- 
juries received  by  him  on  or  about ,  arising  out  of  and  in  the 

course  of  his  employment  by ,  one  of  the  defendants  in  this 

case,  then  the  verdict  of  the  jury  must  be  in  favor  of  the  claimant.^ 

§  5358.     For  what  injuries  compensation  made 

The  jury  are  instructed,  at  the  request  of  the  claimant,  that  if 

they  shall  find  from  the  evidence  in  this  case  that ,  while  in 

the  employ  of ,  one  of  the  defendants  in  this  case,  received 

injuries  on  or  about ,  arising  out  of  and  in  the  course  of  his 

said  employment,  and  that  said  injuries  produced  or  caused  a  rup- 
ture of  the  aorta  or  large  blood  vessel  leading  from  the  heart  re- 
sulting in  his  death  on  or  about ,  if  the  jury  shall  so  find,  then 

the  verdict  of  the  jury  must  be  in  favor  of  the  claimant,  even  though 

the  jury  may  believe  from  the  evidence  in  this  case  that  said 

was  suffering  prior  to  and  at  the  time  of  receiving  said  injuries  with 
an  aneurism  or  weakened  condition  of  said  blood  vessel." 

§  5359.     Necessity  of  showing  death  due  to  injuries  received  in 
course  of  employment 

The  court  instructs  the  jury  that  notwithstanding  they  may  find 

from  the  evidence  that ,  the  deceased,  met  with  an  accident 

to  his  shoulder  on  or  about  -= ,  while  in  the  employ  of , 

one  of  the  defendants,  and  notwithstanding  they  may  further  find 

that  the  said  died  on  or  about  the  day  of  , 

nevertheless,  the  jury  cannot  find  for  the  plaintiff ,  widow  of 

the  said  deceased,  unless  the  jury  shall  further  find  that  the  said 
's  death  was  a  result  of  said  injury.^ 

1  Stewart  &  Co.  v.  Howell,  110  A.  s  Stewart  &  Co.  v.  liowoU,  110  A. 
899,   136  Md.  423.                                             899,  136  Md.  423. 

2  Stewart  &  Co.  v.  Howell,  110  A. 
899,  136  Md.  423. 


§  5360  INSTRUCTIONS  TO  JURIES  55G4 

§  5360.     Liability  of  master  not  complying  with  act 

The  court  instructs  the  jury,  upon  the  question  of  willful  negli- 
gence on  the  part  of  the  plaintiff,  that  if  instructed  this  plain- 
tiff' to  clean  off  this  incline,  removing  therefrom  the  grout,  pebbles, 
and  moisture,  and  plaintiff  failed  to  follow  these  instructions,  and  his 
failure  rendered  the  place  not  reasonably  safe,  and  because  of  his  fail- 
ure to  follow  such   instructions  plaintiff  was   injured,  then  plaintiff 

cannot  recover.     If  did  not  instruct  the  plaintiff  to  keep  this 

runway  free  from  pebbles  and  grouting  and  moisture,  and  you  find  it 
did  become  unsafe  by  reason  of  the  slopping  over  of  the  grout,  then 
plaintiff  would  not  be  guilty  of  willful  negligence.  In  this  connection, 
you  are  instructed  in  this  case  that  it  is  no  defense  that  plaintiff's  in- 
jury, if  you  find  that  he  received  one  on  the  inclined  runway,  was  caus- 
ed by  his  own  negligence,  unless  you  further  find  that  such  negligence 
was  willful.  You  are  also  instructed  in  this  case  that  it  is  no  defense 
that  plaintiff's  injury,  if  you  find  that  he  was  injured,  was  caused  by  the 
negligence  of  a  fellow  servant  of  employe.  Also  you  are  instructed 
that  the  plaintiff  did  not  assume  the  risks  inherent  in  or  incidental 
to  the  work  in  which  he  was  engaged  at  the  time  of  the  claimed 
injury.* 

§  5361.     Presumptions  and  burden  of  proof 

The  court  instructs  the  jury  that  the  burden  of  proof  is  upon  the 

plaintiff ,  widow  of ,  to  prove  by  a  preponderance  of 

the  evidence  that  the  said 's  death  on  or  about ,  was 

due  to  the  accident  which  he  sustained  to  his  shoulder  on  or  about 

,   while   in  the   employ   of  ,   and,   if   the  minds   of   the 

jury  are  in  a  state  of  even  balance  as  to  whether  or  not  said  death 
was  due  to  said  injury,  then  the  verdict  of  the  jury  must  be  for  the 
defendants,  affirming  the  order  of  the  State  Industrial  Accident 
Commission.^ 

4  Downs  V.  Fowler,  167  N.  W.  855,  b  Stewart  &  Co.  v.  Howell.  110  A. 

201  Mich.  659.  890.  13G  Md.  423. 


TABLE  OF  CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5664. 


Aarnes   v.   Windham.   1206.    1207. 
Aaron  v.  Missouri  &  Kansas  Telephone 

Co.,  166,  172. 
Aaron   v..  State,   784. 
Abaly  v.  State.  37.  318,  620. 
Abbata  v.    State,   588. 
Abbitt  V.  Lake  Erie  &  W.  Ry.  Co..  221. 
Abbitt  V.  St.  Louis  Transit  Co.,  984. 
Abbott  V.  Com.,  3026. 
Abbott  V.   Marion   IMining   Co.,   147. 
Abbott  V.   State,   541. 
Abbott  V.   Striblen,  950. 
Abbott  V.  Territory.  516. 
Abbott  V.   Vanmeter,   1204. 
Abell  V.  Harris,  59. 
Abelson   v.    St.    Louis,   I.   M.   &   S.  Ry. 

Co..    1760,    1778,    1893,    1953,    1954, 

1955. 
Abeuheim  v.   Samuel.  956. 
Abercrombie  v.  Fourth  Nat.  Bank,  776. 
Abernathv    v.    Emporia    Mfg.    Co.,    710, 

732,  4758,  4781,  4784. 
Abilene  Cotton  Oil  Co.  v.  Briscoe,  837. 
Abilene  Gas  &  Electric  Co.  v.  Thomas, 

68,  147. 
Abilene  &  S.  Ry.  Co.  v.  Burleson.  111. 
A.  Blanton  Grocery  Co.  v.  Taylor,  767. 
Ableman  v.  Short,  2536. 
Ablon   V.   Wheeler  &  Motter  Mercantile 

Co.,   223. 
Abney   v.   Indiana   Union   Traction   Co., 

983,  1014. 
Abney  v.  Mize,  1262. 
Abney   v.    State,   651. 
Abraham  v.  Nunn.  764. 
Abram   v.    State.   508. 
Abrams  v.  Seattle,  4244.  4.317. 
Abrams  v.  State.  428,  588. 
Acers  v.  U.  S..  3113,  3276,  3411. 
Acker  v.  Knoxville,  4234.  4235.  4236. 
Ackerman  v.  Stacey.  1017. 
Ackers  v.  State,  3138.  3144. 
Ackerson    v.    People,    628. 
Ackerstodt  v.  Chicago  City  Ry.  Co.,  195. 
Acme   Brewing   Co.    v.    Central    R.     & 

Banking  Co.,   10. 
Acme  Cement  Plaster  Co.  v.  Westman, 

148. 
Acolia  V.  Elizabeth,  P.  &  C.  J.  Ry.  Co.. 

12. 


Adair  v.    State,    73,    403,    2519,    2520, 

.3432. 
Adami  v.   Fowler   &  Wilson   Coal   Co., 

896,   983. 
Adams  v.  Barber,  4519. 
Adams  v.   Burrell,   804. 
Adams   v.   Capron,   1014. 
Adams   v.   Com'rs   of   Somerset   County, 

284. 
Adams  V.  Com.,  341,  652. 
Adams  v.  Cooper.  5437.  5502. 
Adams  v.   Corvallis  &  E.  R.  Co.,  4096, 

4142. 
Adams  v.   Crenshaw,  835. 
Adams  v.  Crim,  251,  2364. 
Adams    v.    Elgin    &    Belvidere    Electric 

Co.,  127,  137.  737. 
Adams  v.  Eraser,  2715. 
Adams  v.  Governor,  97.3. 
Adams  v.  Greeson,  222. 
Adams  v.  Gulf.  C.  &  S.  F.  Ry.  Co.,  137. 
Adams  v.  Hambrick,  358.3. 
Adams  v.  Hamilton.  2915,  2932. 
Adams  v.   Junger,   766. 
Adams    v.    Jurich,    7.30. 
Adams  v.  Lorraine  Mfg.  Co.,  5317. 
Adams  v.  Main,  8.57. 
Adams  v.  Neu.  145. 
Adams  v.  People,  55.  3158,  3272,  3273. 
Adams  y.  Pierce,  982. 
Adams  i.  Portland  Ry.,  Light  &  Power 

Co.,  252. 
Adams  v.  Pratt.  2055. 
Adams   v.    Smith,   761. 
Adams  v.  Snyder,  1195. 
Adams  v.  State,  32.  112,  226,  272,  306, 

337,  373,  396,  439,  458,  520,  603.  604, 

681.  756,  757,  948,  953,  955,  964,  3547, 

3549. 
Adams  v.  Stringer,  1643,  2098. 
Adams  v.  Thornton,  747,  789. 
Adams  v.  Chicopee,  966. 
Adams  v.  Uhler,  8. 
Adams  v.  Weakley,  795. 
Adams  Express  Co.  v.  Aldridge.  955. 
Adams  Express  Co.  v.  Com..  3546. 
Adams   Express   Co.   v.   Hundley,    1710, 

1712. 
Adams  Mach.  Co.  v.  Turner,  779. 
Adams-Smith  Co.  v.  Hayward,  950. 
Adams  &  Sullivan  v.   Sengel,  635. 
Adams  &  Washam  v.  Southern  Traction 

Co.,  287,  723. 


Inst.to  Juries 


(5565) 


5566 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Adamson   v.    Harper,   4873.   4874,   4875. 
Adamson's  Adm'r  v.  Norfolk  &  P.  Trac- 
tion   Co..    214,    774,    836,    986,    1972, 

1985.    2018. 
Adcock  V.   State.  596. 
Adder  Machine  Co.  v.  Ross,  4868. 
Addington     v.     State,    957,    971,    2765, 

2766. 
Addis  V.  Rushmore,  944. 
Addis    V.    Swofford,    2875,    2903. 
Addison  v.   People,  679,   4825. 
Addison  v.   State.  15,  22. 
Addleman    v.    Manufacturers'    Light    & 

Heat  Co..  230. 
Adger  v.    Blue    Ridge    Rv.    Co.,    2034, 

2035.  2038,  2038.  2039,  2040. 
Adkins  v.  Brett.  563. 
Adkins  v.  Hutchings,  582. 
Adkins  v.  State.  512,  672,  751. 
Adkinson  v.  Baltimore  &  O.  R.  Co.,  903. 
Adkisson  v.  State,  114,  185.  3306. 
Adler  v.  Planters"  Ho.tel  Co.,  239. 
Adler   v.   Robert   Portner   Brewing   Co., 

4963. 
Adler  v.  U.  S.,  500. 
Advance  Transfer  Co.  v.  Chicago,  R.  I. 

&  P.  Ry.  Co.,  766. 
Aerheart  v.    St.   Louis,   I.  M.  &   S.  Ry. 

Co.,  7,  816,  824. 
.l^tna    Indemnity    Co.    v.    Ladd,    4518, 

4516. 
^13tna  Indemnity  Co.  of  Hartford,  Conn., 

V.  George  A.  Fuller  Co.,  879,  1603. 
-Etna  Ins.  Co.  v.  Holmes,  2825. 
-Tvtna  Ins.  Co.  v.  Johnson,  482. 
-l^^tna  Ins.  Co.  v.  Kennedy,  546. 
-T:tna  Life  Ins.  Co.  v.  Bockting,  235. 
..Etna    Ins.    Co.    of  Hartford,    Conn.,  v. 

Brannon,  795. 
.Etna  Ivife  Ins.  Co.  v.  Davis,  893. 
.Etna   Life  Ins.  Co.  v.  McCullagh.  897, 

915. 
.Etna    Life    Ins.    Co.    v.    Rustin,    1067, 

1072. 
.Etna   Life  Ins.   Co.  v.  Ward,   1002. 
-Etna  :Mill  &  Elevator  Co.   v.  Atchison, 

T.  &  S.  F.  Ry.  Co.,  5385. 
Age-Herald  Pub.  Co.  v.  Waterman,  907. 
A.  G.   Garbutt    Lumber    Co.    v.    Camp, 

573. 
Agnew    v.    Farmers'    Mutual    Protective 

Fire   Ina.   Co.    of    Town    of    Medina, 

2815. 
Agnew  V.  Kimball,  766. 
Agiiirre  v.  Alexander,  766. 
Agiiirrc  v.  State,  44(i5.  4467. 
A.  JL  Goliri  &  Co.  v.  Dawson.  1.55. 
A.  n.  Nilson  Machine  Co.  v.  Kurtz  Ac* 

tion  Co.,  871. 
Aiken    v.  Com.,   806. 
Aiken  v.  Hoivok.-  St.  Ry.  Co.,  194. 
Aiken  v  RIkkUmsk   .Mfg.  Co.,  4058. 
Aikin  y.  State,  225. 
Aikin  v.  Weckerly,  712. 
Ainslie   v.    Bigys,   691. 
Aiiisley    V.    .Fohii    L.    Koprf    LiinibiT    Co.. 

39 1.")    :V.I55,   .•',!l.7.>.    iir.s. 
Aitkin  H  Heirs  v.   Voiing,  .562. 


A.  J.  Anderson  Electric  Co.  v.  Cleburne 

Water,     Tee     &     Lighting     Co.,     665, 

1589,  1597,  2112. 
Akalitis     v.     Philadelphia     &     Reading 

Coal  &  Iron  Co.,  388. 
Akin  V.  Bradley  Engineering  &  Machin- 
ery Co.,  665,  4398,  4409. 
Akin  V.  Davis.  171. 
Akin  V.  Poffenberger,  1519,  1532,  1541. 

1552,  1561. 
Akridge  v.  Atlanta  &  W.  P.  R.  Co.,  639. 
Akridge  v.   Noble,   674. 
Akroid  v.  State,  827. 
Alabama  City,  G.  &  A.  Rv.  Co.  v.  Bates, 

243,  1013. 
Alabama  City,  G.  &  A.  Ry.  Co.  v.  Bul- 

lard,  1015. 
Alabama  City.  G.  &  A.  Ry.  Co.  v.  Sam- 

pley,  484,  2(/21. 
Alabama   Consul.   Coal    &    Iron    Co.    v. 

Cowden,  975. 
Alabama    Consol.    Coal    »S:    Iron    Co.    v. 

Heald,  232,  749,  853,  975,  1012,  4097, 

4362. 
Alabama    Consol.    Coal    &    Iron    Co.    v. 

Turner,  5385. 
Alabama    Consol.    Coal    &    Iron    Co.    v. 

Vines,  744,  5410. 
Alabama,  etc..  Ry.  Co.  v.  Hayne.  1674. 
Alabama  Fertilizer  Co.  v.  Reynolds,  177, 

407. 
Alabama  Fuel  &  Iron  Co.  v.  Baladoni, 

747. 
Alabama     Great     Southern     R.     Co.     v. 

Arnold,  646,  865,  872. 
Alabama     Great     Southern     R.     Co.     v. 

Brock,  102,  312. 
Alabama    Great     Southern     R.     Co.     v. 

Brown,  67. 
Alabama     Great     Southern     R.    Co.     v. 

Clark.  148. 
Alabama    Great    Southern    Ry.    Co.    v. 

Coggins,   1865. 
Alabama    Great    Southern    Rv     Co.    v. 

Daniell,  4579. 
Alabama     Great     Southern     R.     Co.     v. 

Davis,  2405. 
Alabama     Great     Southern     R.     Co.     v. 

Denioville.  105,  148. 
Alabama     (xreat     Southern     R.     Co.     v. 

Frazier,  358. 
A.labama    Great    Southern    Rv.    Co.    v. 

Guest,  860,  4574.  4575,  471(i. 
Alabama     Great    Southern     R.     Co.     v. 

Hanbnry,  13(!,  244,  742. 
.Vlabanin  Great  Southern  R.  Co.  v.  Hill, 

481,  789,  982. 
Alabama     Great     Southern     R.     Co.     v. 

Lovenian  Compress  Co.,  .5.5;>,  740,  893. 
Alabama  (Jreat    Southern   K.  Co.  v.  Mc- 

Whortcr,    70,    2:!(;.    727. 
Aliibanui  <Jro;it  Soiitlicrn  R.  Co.  v.  Rob- 
inson, 48L 
Aliibama     (Jreat     Southern     R.     Co.     v. 

]{<i(>l)uck,  L'!6. 
Alabama     (Jrcjit     Soutliern     K.     Co.     v. 

Sanders.    1  IS.    743,    747,    47.55,-   4764, 

4778,  4782,  4789. 


CASES   CITED 


5507 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4.  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Alnbama   Midland   Ry.   Co.   v.   Guilford, 

67. 
Alabama  Nat.  Bank  v.  Halsey,  1425. 
Alabama   Northern   R.    Co.   v.   Metlivin, 

643. 
Alabama    Power    Co.    v.    Garden.    2642, 

264.3. 
Alabama  Security  Go.  v.  Dewy.  .5555. 
Alabama   State   Land   Co.   v.   Matthews, 

1119,  1126,  1159.  2049. 
Alabama  State  Land  Co.  v.  Slaton.  919. 
Alabama  Steel  &  Wire  Co.  v.  Griffin,  38, 

235. 
Alabama   Steel  &  Wire  Go.  v.  Tallant, 

747,  780. 
Alabama  Steel  &  Wire  Co.  v.  Thompson, 

290. 
Alabama   Steel   «fc   Wire   Go.   v.   Wrenn, 

4012,  4083. 
Alabama  Water  Co.  v.  Barnes.  893. 
Alabama  &  V.  Ry.  Co.  v.  Phillips.  155. 
Alabama   &    V.    Ry.    Co.    v.    Thornhill, 

4609. 
Aladin  v.  State,  439. 
Alamo    Dressed    Beef    Co.    v.    Yeargan, 

871. 
Alamo  Iron  Works  v.  Prado.  926. 
Alamo     Mills     Co.     v.     Hercules     Iron 

Work.s.  2119. 
Alaska  Fish  Salting  &  By-Products  Co. 

V.  McMillan,  192. 
Alaska  S.   S.  Co.  v.  Pacific  Coast  Gyp- 
sum Co.,  737,  799,  987. 
Albany  Warehouse  Co.  v.  Hillman,  399. 
Albany   &  N.   Ry.   Co.  v.   McArthy,  58. 
Albertini  v.  Linden.  748,  780. 
Alberts  v.  Vernon,  930. 
Albertson   v.  Keokuk   &   D.   M.   R.    Co., 

997. 
Albertson  v.  Lewis,  240. 
Albertson  v.  Terry,  10. 
Albert  Steinfeld  &  Co.  v.  Wing  Wong, 

893,  4412. 

Alberty  v.  State.  2170,  2307. 

Albin  V.  State,  631. 

Albrecht  v.  Morris.  2491. 

Albrecht  v.  State,  272.  3151. 

Albright   v.   Atchison,   T.    a:   S.    F.    Ry. 

Co.,   4507. 
Albright    v.    Brown.    2046,    4937,    4938, 

5528. 
Albrittou  v.  Kansas  City,  554. 
Albritton  v.  State.  443. 
A.  L.  Clark  Lumber  Co.  v.  Bolin,  481. 
A.  L.  Clark    Lumber    Co.    v.    Edwards, 

894,  994,  3900. 

A.  L.  Clark  Lumber  Co.  f.  Johns'  267' 

1000. 
A.   L.   Clark   Lumber  Co.   v.  Northcutt 

4042. 
A.  L.  Clark  Lumber  Go.  v.  Pickett,  894. 
A.   L.   Clark  Lumber  Co.   v.  St.   Coner, 

288,  1017. 
Alderman  v.  State,  406,  437. 
Alderson  v.  Com.,  911,  3080. 
Aldrich  Minina   Co.   v.   Pearce,   58,   763. 
Alexander  v.   Bridgford,   21.50,  4218. 
Alexander  v.  Crosby,  1184. 


Alexander  v.  Gardiner,  824. 
Alexander  v.   Harrison.   124. 
Alexander  v.  Losan.   2<)(;.S. 
Alexander  v.  Mandcville,  890. 
Alexander  v.  Missouri  Pac.  Ry.  Co..  235. 
Alexander     v.     Northwestern     Christian 

University,  4529.  4530. 
Alexander  v.  Smith,  146,  154,  2.59. 
Alexander    v.    Star-Chronicle    Pub.    Co., 

925. 
Alexander   v.    State.   14,   114.   272,   328, 

403,  441.  569,  992,  3469. 
Alexander  t.  Statesville.  4279. 
Alexandria    &    F.    R.   Co.   v.   Herndon, 

1922 
Alexis 'v.  U.    S.,    331,    839,    909,    2274, 

5545. 
Alford  V.  Moore.  288,  1643. 
Alford  V.  State.  866. 
Alfriend  v.  Fox,  730. 
Allard  v.  Smith.  176. 
Allbritton  v.  State,  629,  632. 
Allday  v.  Cage,  66. 
Allen  V.  Bear  Creek  Coal  Co..  997. 
Allen  V.  Com.,  802,  810.  3624. 
Allen  V.  Durham  Traction  Co.,  211. 
Allen  V.   Ft.   Dodge,   896. 
Allen  V.   Kirk,   3f>l.  414. 
Allen  V.  Lyles.  26. 
Allen  V.  Lyness,  919. 
Allen  V.  Perry,   860.  2918. 
Allen    V.     Ouercus    Lumber    Co.,    4157, 

4158,  4168. 
Allen  V.  Bundle,  801. 
Allen  V.   Shires,   894.  919. 
Allen  V.    State,   30,    156.   340.  434.   442, 

445,  469,  504,  516,  527,  716,  744,  783, 

848,  866.  3194. 
Allen   V.   U.   S.,   391.   2217.  2328,   3090, 

3148,   3276,  3422,  3461. 
Allen  V.  Vose,  2057. 
Allen-West  Commission  Co.   v.  Hudgins 

&  Bro.,   145,  1084. 
Allend  v.  Spokane  Falls  &  N.  Ry.  Co., 

161,  836. 
Allis  V.  U.  S.,  548.  820. 
Allison  V.  Ahlers,  301. 
Allison  V.  Bryan.  978.  3851,  3855. 
Allison  V.  Hagan,  892. 
Allison  V.   Long   Clove   Trap   Rock  Co.. 

985. 
Allison  V.   State,   108,  676. 
Allmendinger  v.   McHie,   151. 
Allred   v.   State,   1369,  1373. 
Allsup   V.    State,   1.52. 
AUyn  V.  Burns,  977. 
Almand  v.  State,  2237. 
Almand  v.  Thomas,  727. 
Almerigi  v.  State,  2223. 
Almon   V.    Chicago   &    N.    W.    Ry.    Co., 

968. 
Almond  v.  Gairdner.  2919. 
Almond  v.  People,  269,  325. 
Alms   V.    Conway.    176,   400. 
Alonzo  V.  State,  447. 
Alsop  V.  Adams,  636. 
Alston  V.   State,  964. 
Alsup  y.  State,  913. 


5568  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Alt  V.  Chicago  &  N.  W.  Ry.  Co.,  944. 

Alt  V.  State,  200,  672,  5274. 

Altaville  v.  Old  Colony  St.  Ry.  Co.,  898. 

Alten  V.  Metropolitan  St.  Ry.  Co.,  1898. 

Alter  V.  Holliday,  720. 

Altman  v.  Aronson,  1335. 

Alton  V.  Meenwenberg,  881. 

Alton   Light  «&  Traction   Co.  v.   Oliver, 

554. 
Alton   Light   &   Traction   Co.   v.    Oiler, 

554. 
Altschuler   v.    Coburn,    487. 
Aluminum    Co.     of    North    America    v. 

Ramsey,  67,  951,  4171. 
Alvarez   v.   State,   403,  3199,   3469. 
Alverson  v.  Little  Cahaba  Coal  Co.,  105. 
Alwart  Bros.  Coal  Co.  v.  Royal  Colliery 

Co.,  267. 
Aman  v.  Rowland  Lumber  Co.,  985. 
Amarillo  Grain   &  Coal   Co.  v.  Knight, 

2992. 
Amason  v.   State,   445. 
Amberg  v.  Kinley,  3921. 
Ambrose  v.  Com.,  36.39. 
Amen  v.   Standard   Steel  Car  Co.,  3969, 

3970.    4049,   4116,   4117. 
Amend  v.  Lincoln  &  N.  W.  R.  Co.,  4386, 

4388. 
Amend  v.  Smith,  696. 
American   Agricultural  Chemical  Co.  v. 

Hogan,   151,   924. 
American  Automobile   Ins.    Co.  v.   Fox, 

4223. 
American  Bankers'  Ins.  Co.  v.  Hopkins, 

3761,   3785. 
American  Bauxite  Co.  v.  Dunn,  747. 
American    Bible     Soc.    v.     Price,     5456, 

5460,   5461.  ^^^    „^, 

American  Book  Co.  v.  Archer,  221,  757. 
American   Bridge   Co.   of   New    York   v. 

Glenmore  Distilleries   Co.,  2435. 
American     Canning    Co.     v.    Flat    Top 

Grocery  Co.,  289. 
American     Car     &     Foundry     Co.     v. 

Adams,  69. 
American  Car  &  Foundry  Co.  v.  Barry, 

i-i8. 
American   Car  &  Foundry  Co.  v.  Hill, 

980. 
American  Cent.  Ins.  Co.  v.  Noe,  192. 
American  Cotton  Co.  v.  Smith,  662. 
American   Cushman  Tel.   Co.   v.   Noble, 

149,  213. 
Americiui    Dist.    Tel.    Co.    v.    Oldham, 

4269,   5190. 
American    Di.st.    Tel.    Co.    v.    Walker, 

r.'.'.'.r. 

Ameri<:in  Exp.   Co.  v.   .Tennings.   lyl. 
American   Kxp.  Co.  v.  Terry,   S!)7. 
Araericaii    Fidclitv    Co.    of    Montpelicr, 

Vt.,  V.  Stale,  12H. 
American  Fire  Ins.  Co.  v.  llaynic,  917, 

;t2L 
American    Fire    In.s.    Co.    v.    Landforc, 

943. 
American   Freehold  Land  Mortgage  Co. 

of  London  v.  Brown,  5305. 
American  Glycerin  Co.  v.  Hill,  2700. 


American  Hardwood  Lumber  Co.  v.  Mil- 

liken-.James    Hardwood    Lumber    Co., 

2U.J,   4: •-2,  4923. 
American  Harrow  Co.  v.  Dolvin,  277. 
American  Hoist  &  Derrick  Co.  v.  John- 
son, 4920. 
American    Ins.    Co.   v.   Bailey   &   Mus- 

grove,  251,  294,  2831. 
American  Ins.  Co.  v.  Crawford,  149. 
American  Issue  Pub.  Co.  v.  Sloan,  933, 

943. 
American   Locomotive   Co.   v.  Hoffman, 

5377. 
American  Locomotive  Co.  v.  Thornton, 

127,  267. 
American  Locomotive  Co.  v.   Whitlock, 

279,  1011. 
American  Lumber  &  Export  Co.  v.  Love, 

481. 
American  Maize  Products  Co.  v.  Widi- 

ger,  896,  976. 
American  Mfg.  Co.  v.  A.  H.  McLeod  & 

Co.,  220. 
American    Mining    &    Smelting    Co.    V. 

Converse,  SIS. 
American    Motor   Car   Co.   v.    Robbins, 

756,  923. 
American    Oak    Extract    Co.    v.    Ryan, 

206,  764. 
American  R.  Co.  of  Porto  Rico  v.  Did- 

ricksen,  231. 
American  Seed  Co.  v.  Cole,  145. 
American  Seeding  Machine  Co.  v.  Com., 

4210,  4211. 
American    Sheet    &    Tin    Plate    Co.    v. 

Bucy,  556,  983. 
American   Standard   Jewelry  Co.  v.   R. 

J.  Hill  &  Son,  244. 
American  Steel  Packing  Co.  v.  Conkle, 

861. 
American  Surety  Co.  v.  Choctaw  Const. 

Co.,  279. 
American    Surety   Co.    v.    Pauly,   2771, 

2772. 
American  .  Surety    Co.     v.    Vandegrift 

Const.  Co.,  268, 
Ameiican  Tel.  &  T.  Co.  v.  Kersh,  299. 
American   Tobacco  Co.  v.  I'eople's   To- 
bacco Co.,  3794. 
Amei-ican   Towing   &   Lightering  Co.  v. 

Baker-Whiteley  Coal  Co..  135. 
American  Trading  Co.  v.  North  Alaska 

Salmon  Co..  SD.'i. 
American   Trust   Co.  v.   Gnode,    1550. 
American  Trust  &  Banking  Co.  v.  Har- 
ris, 75. 
American  Tubeworks  v.   Tucker,  291. 
American   Underwriters'  As-s'n  v.  George, 

.391. 
American  Window  Gla.ss  Co.  v.  Indiana 

N.'itnral  Gas  &  Oil  Co.,  109. 
Amerson  v.  State,  46.3. 
Ames  v.  Pdades,  5.50.3. 
Ames  v.  Cannon  River  Mfg.  Co.,  8. 
Ames  v.  I'atridge,  9i)6. 
Ames  Shovel  &  Tool  Co.  v.  Anderson, 

947. 
.\niis  V.  Cameron,  325. 
Ammerman  v.  Teeter,  864. 


CASES  CITED  5569 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol    4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Ammerman  v.  IT.  S.,  GTS. 

Amnions  v.   State.   .")36,   537,  2301. 

Amos  V.  Buck,  1217. 

Amos  V.  State,  370,  527. 

Amsden  v.  Atwood,  921. 

Amzi  Godden    Seed   Co.   v.    Smith,   105. 

Anchor  Milling  Co.  v.  Walsh,  476. 

Anders  v.  California  State  Life  Ins.  Co., 

12f). 
Anders  v.  Wallace,  893.  975. 
Anderson,  Appeal  of,  387. 
Anderson  v.  American  Sash  &,  Door  Co., 

661. 
Anderson  v.  Aupperle,   5029. 
Anderson  v.  Avis.   8.  961. 
Anderson  v.  Baird,  399,  836. 
Anderson  v.  Bath,  8S0. 
Anderson  v.  Carlson,  899. 
Anderson   v.  Chicago,  B    »&   Q.  R.   Co., 

407. 
Anderson  v.  Chicago',  R.  I.  &  P.  Ry.  Co., 

1002,  2491. 
Anderson    v.     Columbia    Contract    Co., 

995,  1013. 
Anderson  v.  Com.,  270. 
Anderson  v.  Crow,  733. 
Anderson  v.  Daly  ^lining  Co.,  986. 
Anderson  v.  Dyer,   128. 
Anderson  v.  Foley  Bros.,  SSI. 
Anderson    v.    Great   Northern   Rv.   Co., 

990,  24,84. 
Anderson  v.  Heasley,  8.33. 
Anderson  v.  Hilker,  2435. 
Anderson  v.  Hill,  9,36. 
Anderson  v.  Horlick's  ^Malted  Milk  Co., 

412,  720.  836. 
Anderson  v.  Hurley-Mason  Co.,  642. 
Anderson  v.  Kennedy,  8794. 
Anderson  v.  Kincheloe,  291. 
Anderson  v.  Kinnear.  155,  5218,  5242. 
Anderson  v.  Lewis,  278. 
Anderson  v.  McAleenan,  6. 
Anderson  v.  Manistique  &  L.  S.  Ry.  Co., 

4594,  4608. 
Anderson  v.   Miartindale.  682. 
Anderson    V.    Michiiian'    Cent.    R.    Co., 

4137. 
Anderson  v.  Moore,  146. 
Anderson    v.    Northern    Pac.    Ry.    Co , 

921. 
Anderson  v.  Oscamp.  773. 
Anderson  v.  Ryan,  5026. 
Anderson  v.  Seropian,  1.39.  996. 
Anderson  v.  Shockley.  3721. 
Anderson   v.    South   Carolina   &  G.   R. 

Co.,  68,  1854. 
Anderson  v.  Southern   Ry.  Co.,  3SS. 
Anderson  v.  Sparks,  309. 
Anderson  v.  State,  66,  98,  156,  182,  183, 

224,  254,  327,  394,  396,  421,  423,  42li, 

4.34,  438,  4.39,  446,  527.  620,  674,  703, 

744.  751.  979.  998,  1004,  3145,  33.33, 

3361,   3419.   3538,    3636,   4806,    4835, 

5549. 
Anderson  v.  Thunder  Bay  River  Boom 

Co.,  174. 
Anderson  v.  Timberlake,   81. 
Anderson  v.  Tribble.  691. 
Anderson  v.  Union  Terminal  Co.,  4364. 

Inst.to  Juries— 349 


Anderson  v.  Voeltz,  485,  5230. 

Anderson  v.  Walter,  909. 

Anderson  v    Warner,  776. 

Anderson   v.  Winton.  3595,  3596,  3606. 

Anderson   Carriage   Co.   v.  Pungs,   975. 

Anderson  Electric  Co.  v.  Cleburne  Wa- 
ter, Ice  &  Lighting  Co.,  665,  2112, 
1589,  1597. 

Anderson's  Appeal,  In  re,  93. 

Anderson  &•  Nelson  Distilling  Co.  v. 
Hair,  20.  ^ 

Andreas  v.  Keteham,  61. 

Andreicyk  v.  Chicago  &  E.  I.  R.  Co., 
494. 

Andrew  v.  Linebaugh,  85,  564,  977, 
5446,  5468. 

Andrew  v.  Mace,  64.  1529,  1555. 

Andrew  v.  State,  575. 

Andrews  v.  Chicago  G.  W.  Ry.  Co., 
247. 

Andrews  v.  Chicago,  M.  &  St.  P.  R.  Co., 
1808,  2482,  2492. 

Andrews  v.  Free.  3908,  3911. 

Andrews  v.  Graves,  170. 

Andrews  v.  Jefferson  Cotton  Oil  &  Re- 
fining Co.,  737. 

Andrews  v.  Parker.  207. 

Andrews  v.  Postal  Tel.  Co.,  943. 

Andrews  v.  Rice,  902. 

Andrews  v.  Runvon,  799. 

Andrews  v.  State,  29,  78,  125,  445, 
513,   520,   529,   538.  .3085. 

Andrews  v.  Tucker,  749.  2115. 

Andrews   v.   Viraldo.   843. 

Andrews  v.  White  Hall.  908. 

Andrews  v.  W^ilding,  726. 

Andrews  v.  York,  845. 

Andrewzewski  v.  Gallatin  Coal  &  Coke 
Co.,  49. 

Aneals  v.  People,  626,  875. 

Anfenson  v.  Banks,  780,  4434.      - 

Angell  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 
240. 

Anelp  v.  Bilby,  20.M. 

Anglin  v.  Thomas,  3486. 

Anglo-American  Provision  Co.  v.  Pren- 
tiss. 171. 

Angola  Ry.  &  Power  Co.  v.  Bntz,  722. 

Angrist  v.   Burk,  214.  903. 

Anheuser-Busch  Brewing  Co.  v.  Hut- 
macher,  1295. 

Ann  Arbor  R.  Co.  v.  Fox,  4776. 

Annapolis  Gas  &  Electric  Light  Co.  v. 
Fredericks,  149. 

Annapolis  &  B.  S.  L.  R.  Co.  v.  Ross, 
1594. 

Anne  Arundel  County  Com'rs  y.  Carr, 
2.59,  284. 

Annon  v.  W.  F.  McLaughlin  &  Co.,  727. 

Anniston  City  Land  Co.  v.  Edmondson, 
65.  853,  1144,  2535,  2536. 

Anniston  Electric  «&  Gas  Co.  v.  Ander- 
son. 264. 

Anniston  Electric  &  Gas  Co.  v.  Elwell, 
288. 

Anniston  Electric  &  Gas  Co.  v.  Rosen, 
864. 

Anniston  Lime  &  Coal  Co.  v.  Lewis, 
290. 


5570  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4S47  to  5564. 


Anniston  Mfg.  Co.  v.  Southern  Ey.  Co., 

481. 
Anson  v.  Evans,  567. 
Anthony   v.    Cass   County    Home   Tele- 
phone Co.,  6S0. 
Anthony  v.  Connecticut  Co.,  976,  1766. 
Anthony  v.  Norton,  5026. 
Anthony  v.  Seed,  151,  3577. 
Anthony  v.  State,  340,  3160,  3269.  3274. 
Antietam  Paper  Co.   v.  Chronicle   Pub. 

Co.,  950. 
Anton e  v.  Miles,  279. 
Antonian  v.  Southern  Pac.  Co.,  4701. 
Apgar  V.  U.  S.,  9U9. 
Apodaca  v.  State,  2257,  2302. 
Apple   V.   Board   of   Com'rs  of   Marion 

County,  1492. 
Appleman  v.  Fisher.  1.523,  1524,  1528. 
Appleton  V.  State,  602. 
Aqua   Contracting   Co.    v.   United    Rys. 

Co.  of  St.  Louis.  5144. 
Aquilino  v.   Birmingham   Ry.,   Light  & 

Power  Co..  853. 
Arbon  v.  Blyth,  1478,  1484. 
Arbuckle  v.  Thompson,  870. 
Arbunich   v.    United    Railroads    of   San 

Francisco,  756. 
Arbuthnot  v.  State,  226. 
Archambeau   v.   Edmunsou,'  6.59, 
Archer  v.   Ostemeier,   154.   5207. 
Archer  v.  Sinclair,  827.  890. 
Archibald  v.  Harvey,  983. 
Arcia  v.  State,  1015. 
Arensman  v.  State,  935. 
Argabright  v.  State,  366,  912. 
Argeropoulos  v.  Kansas  City  Rys.  Co., 

155,  898. 
Aripeka    Sawmills    v.    Georgia    Supply 

Co.,  149. 
Arismendis  v.  State,  590. 
Arizona    Binghampton    Copper    Co.    v. 

Dickson,  193. 
Arizona  Eastern  R.  Co.  v.  Bryan,  919. 
Arizona    Power    Co.    v.    Racine-Sattlcy 

Co..  844. 
Arizona  Pub.  Co.  v.  Harris,  832,  988. 
Arkadelphia  Lumber  Co.  v.  .\smaii,  233. 
Arkansas  City  v.  Payne,  2376,  42.50. 
Arkansas  Const.   Co.  v.   Eugene.   668. 
Arkansas   Grocer  Co.   v.   Deusch,  4917, 

4936. 
Arkansas   Land  &  Lumber  Co.  v.   Fitz- 

hugh,  4041. 
Arkansas   Land   &  Lumber   Co.   v.   Wil- 

sr,n.  2.",65.  4()S2. 
Arkansas  LMiiilxr  Co.  v.  Wallace,  975. 
Arkansas   Liiiiibcr   &   Contractors'    Su))- 

ply  <■«..   v.  l',.iis()n,  805,  2042. 
.\rkjinsas,    L.    &    G.    R.    Co.    v.    INIorse, 

4751. 
Arkansas    Midbiiid    R.   Co.    v.    Cannian, 

4S4. 
Arkansas    .Miilhind    R.    Co.    v.    Rambo, 

951.  2(107. 
Arkansas    Ui\<T    Packet    Co.   v.    Ilobbs, 

2;'.57. 
Arkansas  Soutbuestirn  R.  Co.  v.  Wing- 
Held,  1782,  2:560. 


Arkansas  Valley  Ry.,  Light  &  Power  Co. 

V.  Ballinger,  2554. 
Arkansas  A'alley  Trust  Co.  v.  Mcllroy, 

4384. 
Arkansas  &  L.  Ry.  Co.  v.  Stroude,  5282, 

5285,  5290. 
Arkley  v.  Niblack,  4090. 
Armann  v.  Caswell,  1206. 
Armi.io  v.  New  Mexico  Town  Co.,  191, 

193. 
Armor  v.  State,  471. 
Armour  v.  Pecker,  952. 
Armour  &  Co.  v.  Alabama  Power  Co., 

192. 
Armstead  v.  Mendenhall,  5065. 
Armstead  v.  State,  437. 
Armstrong  v.  Aragon.   196. 
Armstrong  v.  Burt,  564. 
Armstrong  v.  City  of  Auburn,  985. 
Armstrong     v.    Columbia    Wagon    Co., 

4924. 
Armstrong  v.  Larsen,  4913. 
Armstrong  v.   Lehigh   &   N.   E.   R.   Co., 

899. 
Armstrong  v.  Parchman,   64. 
Armstrong  v.  Penn,  100. 
Armstrong  v.  Rhoades,  1260,  1278,  1283. 
Armstrong  v.  State.  276. 
Aind  V.  Heckert,  1398,  1404. 
Arne.son  v.  Spawn,  136. 
Aruett  V.  Huggins,  766. 
Arnett  v.  Illinois  Cent.  R.  Co.,  896. 
Arnold  v.  Allen,  3484. 
Arnold  v.  Com.,  496,  541,  782. 
Arnold  v.  Ft.  Dodge,  D.  M.  &  S.  R.  Co., 

259,  734. 
Arnold  v.  Horrigan,  780. 
Arnold  v.  Lutz,  253. 
Arnold    v.    State,    517,    526,    802,    831, 

5017. 
Arnold  v.  Wood,  894. 
Arnold    Co.    v.    Buchanan,    844,    2424, 

or.cA 

Arnwine  v.  State,  208. 

Aronson  v.  Ricker,  288. 

Arrascada     v.     Silver     King     Coalition 

Minos  Co.,  902. 
Arrington  v.  State,  717. 
Arthur  v.  Porter,  921. 
Arthur  v.  State.  272. 
Arthurs  v.  Wilson,  1011. 
Aruiidell  v.  -Vmorican  Oilfields  Co.,  206, 

2672. 
Ashill  V.  City  of  .Toplin,  1000. 
Asbury  v.  Kansas  City,  748. 
Ascarate  v.  State  of  New  IMexico.  186. 
Asbliach   v.   Iowa   Tel.   Co.,  4382. 
Asbbv  V.  Elsborrv  &  N.  H.  Gravel  Road 

Cn.,  (;70. 

Aslier  V.  E.  S.  Howard  &  Son.  4991. 
Aslior  V.  Pacific  Electric  Ry.  Co.,  5.379. 
Asber    iV:     llcnsh'V     v.     Howard,     1419, 

4.5:55. 
Aslifcrd   V.   II.   C.    Schradcr   Co.,   4964, 

4972. 
Asblnrd  V.  State,  55. 
Asbiand   Uoal,    Iron   &   Railway   Co.    y. 

AVallace's  Adm'r,  797. 


CASES  CITED  5571 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5504. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Stpvens, 
978. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Thul.  94. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Tindall,  , 
4083. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Town- 
send,  4552. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Wood- 
son, 165.  660. 

Atchison  &  N.  R.  R.  v.  Jones,  291. 

Atherton  v.  Tacoma  Ry.  &  Power  Co., 
147. 

Atkins  V.  Field.  948. 

Atkins  V.  Gladwish,  38,  282,  4844,  5535. 

Atkins  V.  State.  95. 

Atkins  V.  Swope,  955. 

Atkinson  v.  American  School  of  Osteop- 
athy,  572. 

Atkinson  v.  F.  S.  Dismuke  &  Bro.,  880. 

Atkinson  v.  Gwin,  933. 

Atkinson  v.   Reed,  488. 

Atkinson  v.  Smith,  2538,  2541. 

Atkinson  v.  State,  413,  925,  1240,  1256, 
3140. 

Atlanta   Baggage    «&    Cab    Co.    v.    Mizo, 
665,  2041. 

Atlanta,  B.  &  A.  R.  Co.  v.  Ballard.  220. 

Atlanta,   B.   &   A.   R.   Co.  v.   Barnwell, 
852. 

Atlanta   Consol.    St.    Ry.   Co.   v.   Jones, 
996. 

Atlanta,  K.   &  N.  Ry.  Co.  v.  Gardiner, 
647,    2417. 

Atlanta    Ry.    &   Power    Co.    v.   Walker, 
996. 

Atlanta    &  B.   A.   L.   Ry.   v.   McManiis, 
127.  1014. 

Atlanta  &  St.  A.  B.   Ry.   Co.  v.   Kelly. 
177.  267,  895.  1885.  1891.  1911. 

Atlanta  &  W.  P.  R.  Co.  v.  Hudson,  720, 
7^o 


Ashlov-Price  Lumber  Co.  v.  Henry,  812, 
815.' 

Ashmun  v.  Nichols,  900. 

Ashtabula  Rapid  Transit  Co.  v.  Dagen- 
bach,  SSI. 

Ashton  V.  Detroit  City  Ry.  Co.,  1976. 

Ask'ay  v.  Maloney.  402. 

Asmus  V.  United  Rys.  Co.  of  St.  Louis, 
667. 

Asplund   V.    Calumet   «&f   Hecla    Mining 
Co.,  754. 

Astley  V.  Capron.  2700,  2701. 

Astoria    Southern    Ry.    Co.    v.    Pacific 
Surety  Co.,  978. 

Astruc  V.  Star  Co.,  854. 

Aszman   v.    State,   371,    379,   602,   605, 
2286,  3050. 

Atchison  v.  McKinnie,  974. 

Atchison  v.  State,  597,  847,  .3099,  3163, 
3189,  3381. 

Atchison   Sav.  Bank  v.  Potter.  242. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.'  Adcock, 
222. 

AtchTson.  T.  &  S.  F.   R.  Co.  v.  Ander- 
son, 179. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Ayers, 
4774. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Baker, 
574,  4714. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Bryant, 
62  979 

Atchison.'  T.    &   S.   F.    Ry.   Co.  v.    Cal- 
houn, 814. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Calvert, 
710. 

Atchison,  T.  &  S.  F.   R.  Co.  v.  Cham- 
berlain, 644,  2393. 

Atchison.    T.    &   S.   F.    Ry.    Co.  v.   Cu- 
niffe,  75. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Feehan, 
102. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Frank- 
lin. 812. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Frazier, 
856. 

Atchison,  T.  &  S.  F.  Rj.  Co.  v.  Hamble, 
856. 

Atchison,   T.  &   S.   F.   Ry.   Co.  v.  Hill, 
917. 

Atchison,   T.   &  S.   F.   Ry.   Co.  v.  Keel 
Grain   Co.,  150. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lloyd, 
369. 

Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Lucas, 
160. 

Atchison,  T.  &  S.  F.  R.  Co.  v.  Miller, 
246. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Mills, 

670,  994. 
Atchison.   T.   &   S.    F.  R.   Co.  v.    Mor- 
row, 4727,  4728,  4729.  47.30,  4731. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Phil- 
lips, 893. 

Atchison,  T.  &  S.  F.  Ry.  v.  Seeger.  986. 

Atchison.  T.  &  S.  F.  Ry.  Co.  v.  Shad- 
den,  4598. 
Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Smith, 
941. 


Atlanta  &  W.  P.  R.  Co.  y.  Miller.  4628. 
Atlantic  Coast  Line  R.  Co.  v.  Beazley, 

683.  982. 
Atlantic   Coast   Line   R.    Co.   v.   Canty, 

730. 
Atlantic   Coast   Line   R.   Co.   v.   Caple's 

Adm'x,  1015. 
Atlantic  Coast  Line   R.   Co.   v.  Church. 

4687. 
Atlantic  Coast  Line   R.   Co.   v.   Crosby. 

895,  980,  999,  1856.  1946.  1978.  1982. 
Atlantic  Coast  Line  R.  Coi  v.  Dahlberg 

Brokerage   Co.,   144. 
Atlantic  Coast  Line  R.  Co.  v.  Dees,  908, 

999,  2349. 
Atlantic  Coast  Line  R.  Co.  v.  Hill.  922. 
Atlantic    Coast    Line    R.    Co.    v.    Jones, 

893,   982,   991. 
Atlantic  Coast  Line  R.  Co.  r.  Locklear. 

4719. 
Atlantic   Coast  Line   R.   Co.   v.   IMcCor- 

mick,  154. 
Atlantic  Coast  Line  R.  Co.  v.  Mead.  64. 
Atlantic  Coast  Line  R.   Co.  v.  Newton, 

3977. 
Atlantic   Coast   Line   R.    Co.    v.   Odum, 

sso. 


5572  CASES   CITED 

The  figures  refer  to  passes.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Atlantic    Coa?t   Lino   R.    Co.    v.    Postal 

Tel.   Cable  Co.,  2630. 
Atlantic   Coast   Line   R.    Co.    v.    Smith, 

154. 
Atlantic  Coast  Line  R.  Co.  v.  Southern 

Oil   &   Feed   Mills.   5403. 
Atlantic   Coast   Line   R.   Co.   v.   Taylor, 

4718. 
Atlantic    Coast    Line    R.    Co.    v.    Tyler, 

734.  4647. 
Atlantic  Coast  Line  R.  Co.  v.  Wallace, 

233.  895. 
Atlantic  Coast  Line  R.  Co.  v.  Waycross 

Electric   Light   &   Power   Co..   4735. 
Atlantic  Coast  Line  R.  Co    v.  Whitney, 

70S. 
Atlantic  Communication  Co.  v.  Zimmer- 

mann,  277. 
Atlantic   &  B.   Ry.  Co.   v.  Bowen,   166, 

604. 
Atlantic    &    B.    Rv.    Co.    v.    Smith.    669. 
Atlantic  &  D.  Ry.  Co.  v.  Rieger.  4692. 
Atoka   Coal   &   Mining    Co.    v.    Miller. 

896. 
Attawav    v.    Schmidt    «S:    Madigan    Gro- 
■     eery   Co.,   3S02.   3803. 
Attawav  v.   State.  424. 
Atterhurv  v.  Chicago.  I.  &  St.  L.  Short 

Line  Ry.  Co.,  80. 
Atwood  Lumber  Co.  v.  Watkins,   777. 
Atzroth    V.    State.    14. 
Audit  Co.  V.  Taylor,  1419. 
Audubon   Bldg.   Co.   v.    F.   M.   Andrews 

&  Co.,  926. 
Aughey  v.  Windrem.  833. 
August  V.  State.  7.55.  1637.  2189. 
Augusta-Aiken     Ry.     &    Electric    Corp. 

V.  Collins.  67. 
Augusta  Ry.  «t  Electric  Co.  v.  Lyle.  127. 
Autrusta    Southern    R.    Co.    v.    McDade, 

49. 
Augustine  v.  State.  440. 
Auhl  V.   Cathro.  5430. 
Ault  V.  Nebraska   Tel.   Co..   985. 
Aultnum,  Miller  &;  Co.  v.  Roemer,  2991. 
Aultnian  &  Co.  v.  lork,  842. 
Aultman    t^'    Taylor    Machinery    Co.    v. 

Forest.   238. 
Aurora  Fire  Ins.  Co.  v.  Eddy,  2798. 
Aurora   Fire    &     Marine     Ins.     Co.     v. 

Kranicli,   2824. 
Aurora  Trust  <fe   Savings  Bank  v.   Fid- 

ler,    804. 
Ausmus  V.  People,  .54. 
AuH(ili  V.  Ilcirunynius,  289. 
Austin  v.  Brown   I'.ro><.  Co..  222. 
Austin   V.   ("rowcll,  2.5:'7. 
AuHtin  V.  llyiKlni.in.  .3690,  3691. 
AuHtin  V.  -Noiris,   1529,  1.517. 
Austin  V.   Kicliarilsun,  177. 
Austiu  V.  Sl:ite.  112.  2.57,  (i65,  846. 
Anstiii    City    Water   Co.    v.    Capital    Ice 

Co..  909. 
Austin    iS:    .N.    W.   Ry.    Co.    v.  Andersou, 

.5:591.  5403. 
Austin  Hi  .V  W.  Uy.  Co.  v.  Beatty.  140. 
Austin  i-V:  X.   W.   Ky.  (Ju.  v.  I'Mannagaii, 

230. 


Auten  V.  Catawba  Power  Co.,  234,  235, 
901. 

Auto  Light  &  Mfg.  Co.  v.  35%  Automo- 
bile Supply  Co.,  794. 

Xutrey   v.   Bell,    873. 

Autrey  y.   State,  215,  313,  874. 

Ayerbuch  v.  Great  Northern  Ry.  Co., 
882,  992. 

Ayery  v.  House,  891. 

Ayery   v.   Layton.   75. 

Ayery  v.   State,  511.  516,  674,  4800. 

Ayery   v.   White.   265. 

Ayery   &   Sons   v.    Meek,    162. 

Ayondale  Mills  v.  Bryant,  166. 

Await   V.    Schooler,   2925.   2941. 

Axelrod  v.   State,  16,  152. 

Axthelm  v.  Chicago,  R.  I.  &  P.  R.  Co., 
95(5. 

Aycock  y.  Schwartzchild  &  Sulzsberger 
Co.  of  America,  353. 

Ayer  v.   INIoon.  214. 

Ayer  v.  Territory  of  New  Mexico,  516. 

Ayers  v.  Com.,  275. 

Ayers   y.    Macoushtry,   102,   1193,   1196. 

Ayers  v.   State,  538,  1004. 

Ayers  v.  Watson,  1446.  1447. 

Aygarn  y.  Rogers  Grain  Co.,  776. 

Ayrault  y.  Pacific  Bank,  963. 

Ayrhart  v.  Wilhelmay,  102. 

Avres  v.  B levins,  940. 

Ayres  v.  Moulton,  50,  626. 

B 

Baader  v.  State.  538. 

Babb  y.   Babb.  977. 

Babb  V.  State.  102.  3.56.  365.  413. 

Babbitt  v.  Bumpus,  70,  1.322,  1324. 

Babcock  v.  United  Rys.  Co.,  1311. 

Bachert   v.    Lehigh    Coal    &   Navigation 

Co.,  695. 
Bachmann  v.   Southern   Coal   «&  Mining 

Co.,   212. 
Bacon   v.   Bacon.   837.   2744. 
Bacon   v.   Walsh,    740. 
Baddelev  v.   Shea.  4377.  4384. 
Bader  y.   St:ite.  677.  864. 
Padgett   y.  .Tohnson-Fife  Hat  Co.,  1292, 

1293. 
Badgley  v.  St.  Louis,  635. 
Baer  v.  Baird  jMnch.  Co.,  216. 
P>aer  v.   Koch.   1532. 
P.aer  v.   Rooks.  801. 
P.aer  Grocer  Co.  v.  Barber  Milling  Co., 

893. 
Baaaini  v.  Donk  Bros.  Coal  &  Coke  Co., 

662. 
P.jiudad  Laud  &  Lumber  Co.  v.  Boston, 

279. 
B;iggett   v.   Lanier,   S.34. 
Raggett    y.    State,    ;!.50. 
Bagley    v.    Clcvehuid    Rolling    Mill    Co., 

197. 
P.agley  v.  F.iley,  903,  1.551,  1557. 
I'.agley  v.   Stale,  ."{n. 
Bagnell  Tire  iV:  Timber  Co.  v,  Goodrich, 

213. 
Bagwell  v.  Milam,  999. 


CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ; 
pp.   2151  to  2474;    Vol.  4,  pp.  3475  to  4845;    Vol. 

Bahel   v.   Manning,   5419,   5420. 

Bailev  v.  Anderson.  937. 

BaileV   v.   P.ailev.   293. 

Bailfv   V.    Carlton.   974.    153fi.    1537. 

P.ailey  v.  Center ville.  2414.  4319. 

Bailey  v.  Chapman,  3714. 

r.ailcv   V.    Columbia    Grocery   Co.,   1054, 

10.35,    2350. 
Bailey  v.  Com..  198.  825. 
Bailey  v.   Dodge,  961. 
Bailey  v.  Grand  Forks  Lumber  Co.,  833. 
l*ailey  v.  Hartman.  868. 
Bailey  v.  Klinr.  978.  992. 
Eailey  v.  Le  Mars,  217. 
Bailey  v.  ><iebruegge.  27 
Bailey   t.    Ormsbv.   687. 
Bailey   v.   Poole,   213. 
Bailey     v.      Spalding-Livingston   Invest- 
ments Co.,   173. 
Bailey  v.  State,  14.  152,  277,  424,  425, 

434,  438,  445.  523.  528,  530,  589,  662, 

754.    756.    781,   817,   923,   3287.   3357, 

3550,   3637. 
Bailey  v.  Tygart  Valley   Iron   Co.,  151. 
PJailey's  Estate,    In  re,  833. 
Baillargeon    v.    Myers.    894.    975,    4384, 

5226.  5237,  5240.  5254,  5259. 
Bain  v.  Ft.  Smith  Light  &  Traction  Co., 

943,   5117,   5149. 
Bain   v.  Lamb,  978. 
Bain  v.  State,  225,  522. 
Baines  v.  Fllmann,  116. 
Baird   v.   Boehner.   5027. 
Baird    v.    Carle.    3500.   3501. 
Baird  v.  Gibberd.  359. 
Baird    v.    People    ex    rel.    Wenderlandt, 

1369. 
Baird  v.    State.   2866. 
Baker  v.  Baker.  976. 
Baker  v.   Chatfield,   935.  955. 
Baker  v.  Crescent  Coal  Co.,  284. 
Baker  v.   Green,   893. 
Baker  v.  'Hornik,  229. 
Baker  v.   Independence,   146. 
Baker  v.  Kansas  City,  C.  &  S.  Rt.  Co., 

689. 
Baker  v.  McGinniss,  950,  961. 
Baker  v.  Mathew,  2900. 
Baker  v.  North  Jersey  St.  Ry.  Co.,  283. 
Baker  v.  Payne,  582. 
Baker  v.   Seaward,  4515. 
Baker  v.-  Spruance.  5328.  5329,  5330. 
Baker  v.   State,  73.   110,  226,  270,  286, 

343.  450.  505,  515.  597,  789,  814,  889. 
Baker  v.   Summers,  176. 
Baker  v.  Taylorville  Ry.,  Light,  Heat  & 

Power   Co.,   289. 
Baker    v.    Young,    3717. 
Baker  v.  'Zimmerman,  5221.  5225.  5241. 
Bakka  v.  Kemmerer  Coal  Co.,  260. 
Baloom  v.   U.   S..   7. 
Baldarachi  v.   I^ach.   894. 
Baldez    v.    State,    459. 
Baldwin    v.    American    Writing    Paper 

Co..  833. 
Baldwin  v.  G.  M.  Davidson  &  Co.,  5330. 
Baldwin    v.    Hanley    &    Kinsella    Coffee 

Co..  4018. 


5573 

Vol.   2,  pp.  1019  to  2150  ;    Vol.  3, 

5,  pp.  4847  to  55(;4. 

Baldwin  v.  J.  B.  Farthing  Lumber  Co., 

4985. 
Baldwin   v.   Kansas  City   Rys.  Co.,  249. 
Baldwin    v.    Killian,    1010. 
Baldwin  v.  People's  R.  Co.,  2343,  2344, 

2.345.    2349. 
Baldwin    v.    State,    380.    434,   456,   593, 

745,  755,  782,  788.  2251. 
Baldwin  v.  Taylor,  192,  197. 
Baldwin  v.  Toledo,  St.  L.  &  W.  R.  Co., 

177. 
Baldwin  v.  Walker,  247. 
Balenovic  v.  Ansick,  686. 
Balfe    V.    People,    666. 
Balhoff  V.  Michigan  Cent.  R.  Co.,  4027. 
Ball  V.  Com..  49(!.  653. 
Ball  V.   Cox,   125. 
Ball  V.  Davenport.  896. 
Ball  V.  Hardcsty,  93. 
Ball  V.    Marquis.  487,   3504. 
Ball  V.  Skinner,  411. 
Ball  V.  U.  S.,  575. 
Ball-Thrash  Co.   v.   McCormick,  935. 
Ballah  v.  Peoria  Life  Ass'n,  776. 
Ballard  v.  Kansas  City,  641. 
Ballard  v.   Shea,  262. 
Ballard  v.   State,  28,  78,  151,  438.  752. 
Ballard  &  Ballard  Co.  v.  Durr,  249. 
Ballenger  v.   Shumate,  981. 
Ballentine   v.   Hammond,  77. 
Ballentine   v.   State,   620. 
Ballew  V.   State.  226,  342. 
Ballow  V.   State.   113. 
Baltimore  Belt  R.  Co.  v.  Sattler,  646. 
Baltimore     Car     Wheel     Co.    v.     Clark, 

1533,   1547,   1548,   1551. 
Baltimore  City  Pass  Ry.  Co    v.  Nugent, 

1806. 
Baltimore  Consol.  Ry.  Co.  v.  State.  145. 
Baltimore    Elevator   Co.   v.   Neal.   222. 
Baltimore  Life  Ins.  Co.  v.  Floyd.  3755, 

3756,    3780. 
Baltimore   Refrigerating  &  Heating  Co. 

of    Baltimore    City    v.    Kreinor.    5361, 

5364.   5365.   5366. 
Baltimore  Traction  Co.  v.  Appel,   5054, 

5154.  5167. 
Baltimore   «&    Liberty    Turnpike    Co.    v. 

Casscll.  5336. 
Baltimore    &   O.   R.    Co.   v.    Bahrs.   843. 
Baltimore  c*c  O.  R.  Co.  v.  Boyd,  760. 
Baltimore  &  O.  R.  Co.  v.  Branson,  2379, 

2428,   3969.   4164,   4169. 
Baltimore  &  O.  R.  Co.  v.  Brydon,  4924, 

4982. 
Baltimore  &   O.   R.   Co.   v.   Cain.   2739, 

2740. 
Baltimore  &  O.  R.  Co.  v.  Carr,  636. 
Baltimore  &  O.  R.  Co.  v.  Few's  Ex'rs, 

888.  4715. 
Baltimore  &  O.  R.  Co.  v.  Friel,  870. 
Baltimore  &  O.  R.  Co.  v.  Fryer,  4600. 
Baltimore  &  O.  R.   Co.  v.  Harris,  4663. 
Baltimore  i!c   O.   R.   Co.  v.   Kean,  4626, 

4712. 
P.altimore  &  O.  R.  Co.  v.  Keedy,  1675. 
Baltimore  &  O.   R.   Co.  v.   Keiser,   154. 
Baltimore  &  O.  R.  Co.  v.  Lafferty,  879. 


5574  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Baltimore  &  O.  R.  Co.  v.  Laffertys,  886. 
Baltimore  &  O.  K.  Co.  v.  Leaplev.  1917, 

192o. 
Baltimore  &  O.  R.  Co.  v.  Lee.  237.  938. 
Baltimore    &    O.    R.    Co.    v.    Lockwood, 

211,   245.    72:5. 
Baltimore    >k  O.    R.   Co.   v.    McKenzie. 

4104.   4105. 
Baltimore  &  O.  R.  Co.  v.  Morgan.  1010. 
Baltimore  &  O.  R.  Co.  v.  Onorato.  895. 
Baltimore  &  O.  R.  Co.  v.  Peck.  213.  283, 

918. 
Baltimore   &   O.    R.    Co.   v.    Polly.    886, 

924. 
Baltimore  &  O.  R.   Co.  v.  Resley,   173, 

861. 
Baltimore  &  O.  R.  Co.  v.  Rudy.  1793. 
Baltimore  &  O.  R.  Co.  v.  Steels.  207. 
Baltimore    c^'   O.    R.    Co.   v.    State,   137, 

1939,  2018. 
Baltimore  &  O.  R.  Co.  v.  Strube.  4556. 
Baltimore  &  O.  R.  Co.  v.  Whitacre.  897. 
Baltimore  &  O.   R.   Co.  v.   Wilson.  288. 
Baltimore  &  O.  R.  Co.  v.  Worthinston, 

908. 
Baltimore  &  O.  S.  R.  Co.  v.  Kleespies, 

174. 
Baltimore   &  Jd.   S.   W.   R.   Co.   v.   Cav- 

anaugh.   647. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Klees- 

pies,  174. 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Schell, 

1016. 
Baltimore  &  O.  S.  W.  R.  Co.  v.  Sheri- 
dan.   128. 
Baltimore   &     O.     S.     W.     Ry.     Co.     v. 

Spaulding.   944. 
Baltimore  cV:  ().  S.  W.  R.  Co.  v.  Walker, 

264,  291,  755. 
Baltimore  &  O.  S.  W.  Ry.  Co.  v.  Yoimg, 

150,  4389.  4620.  4707. 
Baltimore  &  P.  R.  Co.  v.  Fifth  Baptist 

Church,    7. 
Baltimore  &  P.  R.  Co.  v.  Mackey,  764, 

955,    971. 
Baltimore  &  Y.  Turnpike  Road  v.  State, 

218. 
Bamber  v.  United  Rys.  Co.  of  St.  Louis, 

2382. 
r.amherg  v.   South  Carolina  R.  Co.,  71. 
Bambcrge  v.  Supreme  Tribe  of  Ben  Ilur, 

165. 
Bamlet  Realty   Co.  v.   Doff,   898.  3599, 

.3(10:;.  3604. 
I'.ari<r..ft  v.  East  Montpelinr,  236.  266. 
P.jiiidirol)    V.   Wisconsin    Cent.    Ry.   Co., 

570.  580. 
P.niifield  v.  Davidson,  2090.  2909. 
Bantff    V.    Supreme    Council    liCgion    of 

Honor  of  MisHouri.   4.".37,   4338.  4343, 

4:M4. 
P.jingle  V.   Missouri.   K.   it  T.   R.  Co.  of 

Texas,    211. 
P.nnkcr  v.    FJHhcr,  !l.",6. 
Bnrilters'     'J'rust     Co.     of     .Vniiitillo     v. 

Cooper,  Men  ill   tSL-    Lumpkin,  242. 
Bank  of  Bushnell   v.   P.uck  Bros.,  1423. 


Bank  of  China.  Japan  and  The  Straits 

V.    Morse.    179. 
Bank  of  Commerce  v.  Broylcs,  237,  246. 
Bank  of  Hortou  v.  Brooks.  1407. 
Bank  of  Huntington  v.  Xapier    072. 
Bank    of    La    Fayette   v.   PLipps,   267, 

547. 
Bank  of  Lavonia  v.  Bush,  259. 
Bank  of  Ozark  v.  Hanks.  1389,  1425. 
Bank   of  Statesville  v.   Pinkers,  388. 
Bank  of  Stockton  v.  Bliven,   766. 
Bank  of  Vanduser  v.   Wells  Fargo  Co., 

16S5,   1686,   1687. 
Banks  v.    Connecticut    Ry.    &    Lighting 

Co.,   45. 
Banks  v.  State,  86,  215.  327,  438,  522, 

527,  587,  923,  996,  3444. 
Bannen  v.  State,  914. 
Banner  v.  Schlessiuger,  788. 
Bannister  v.  H.  Jevne  Co.,  894. 
Bannister  v.  Mitchell,  1286. 
Banuon     v.     Insurance     Co.     of     North 

America,  2828. 
Bannon  v.  Louisville  Trust  Co.,  397. 
Bannon  v.  Warfield,  991. 
Baran  v.  Silverman,  260. 
Barbe  v.  Territory.  623. 
Barbee  v.  State,  676.  769. 
Barber  v.  Allen,   901. 
Barber  v.  Brace,  572. 
Barber  v.  State,  269,  354,  665,  783.  787, 

823,  954. 
Barber  Medicine  Co.  v.   Bradley,  4961. 
Barbour  v.  State,  622. 
Barclay,  Ex  parte,  747. 
Barclay  v.  Blackburn.  551 
Barclay  v.  Comau,  862. 
Barclav   v.   Puget   Sound   Lumber   Co., 

987. 
Earco  v.  Taylor,  666. 
Bard  v.  Elston,  951. 
Barden  v.   State,   519.   752. 
Bardin  v.  State,  513,  522.  538. 
Bardwell  v.  Ziegler.  123. 
Bare  v.  Com.,  3543,  3544. 
Barefoot  v.  Lee,  205.  93(). 
Barfield  v.  Evans,  923. 
Barfield  v.  South  Highlands  Infirmary, 

4478,  4479,  4484. 
Bargeman  v.  State,  396.  444. 
Barliam  v.  Bank  of  Delight,  1079. 
Barker  v.  Collins,  284.3. 
Barker  v.   Com.,  211)9.  5013. 
Barker  v.  Cunnrd  S.  S.  Co.,  964. 
Barker  v.  Davies.  49.37. 
Barker  v.  Frceland,  40;tt;. 
Barker  v.  Knickerbocker  Life  Ins.  Co., 

2S3. 
Barker   v.   Metropolitan   Life  Ins.   Co., 

3757. 
Barker  v.  Ohio  River  R.  Co.,  1715, 1797. 
Barker  v.  Savage,  956. 
Barker  v.  State,  78.  293,  294,  496,  507, 

751,  889;  910.  915. 
P.arker   v.   Tennessee   Coal,   Iron   &  R. 

Co.,   38,  .".SU2.   3S!I5. 
I'.arkei-  V.  Todd.  O.'Ki. 
Jiail<ley  v.  Quick,  121. 


CASES   CITED 


5575 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Karklow  v.  Avery,  843,  11S9. 

Barkman  v.  State,  702.  812. 

Barkow  v.  Donovan   Wire  &  Iron  Co., 

116. 
Barlow  v.  Foster,  836. 
Barlow   v.   Hamilton,   51. 
Barlow  Bros.  Co.  v.  Parsons,  564. 
Barmby  v.  Wolfe,  322. 
Barna  v.  Gleason  Coal  &  Coke  Co.,  280. 
Barnard  v.  I-eonard,  957. 
Barnard  v.  State,  514,  2283,  5021. 
Barnard  v.  Weaver.  723. 
Barnard  &  Co.  v.  Robertson,  159. 
Barnes  v.  Chicago  City  Ry.  Co.,  117. 
Barnes   v.    Dallas   Consol.    Electric   St. 

Ry.  Co.,   214. 
Barnes  v.  Fisher,  290. 
Barnes  v.  Grafton,  861. 
Barnes  v.  Marcus,  4304. 
Barnes   v.    State,    225,    337,    443,    542. 

569,   751.   1013,   3301. 
Barnes  v.  Waterbury,  44. 
Barnes  &   Tucker    Coal    Co.   v.    Vozar, 

967. 
Barnett  v.   Cliffside  Mills,   2703,  2704, 

2705. 
Barnett  v.  Com.,  16,  39. 
Barnett  v.  Farmers'  Mut.  Fire  Ins.  Co., 

433,  562. 
Barnett  v.    State,   356,   597,    840,    909, 

1203. 
Barnett  v.   Sweringen,  925. 
Barnett  v.  United  Kansas  Portland  Ce- 
ment Co.,  4386. 
Barnett  Bros.  v.  Porter,  935. 
Barnett's  Adm'r  v.  Brand,  4480. 
Barnett  &  Record  Co.  v.  Schlapka,  659. 
Barnewall  v.   Murrell,   878. 
Barney  v.  Pinkham.  725. 
Barnev  v.  State,  539.  744. 
Barnhartv.  Chicago,  M.  &  St.  P.  R.  Co., 

193. 
Barnhart  v.  Ehrhart,  1443. 
Barnhart  v.  North  Pacific  Lumljcr  Co., 

673,  900. 
Barnhart  v.  State,  628. 
Barnum  v.  Terpening,  1192. 
Barr  v.  Colorado  Springs  &  I.  Ry.  Co., 

766. 
Barr  v.  Hack,  40. 
Barr  v.  Irey,  195. 

Barr  v.   Kansas  City,  231,  4283,  4287. 
Barr  v.  People,  629. 
Barr  v.  Post,  1281. 
Barr  v.  State,  597,  3198. 
Barr  v.  Wilmington  Coal  Min.  &  Mfg. 

Co.,  558. 
Barr  &  Martin  v.  .Johnson,  291. 
Barree  v.  Cape  Girardeau,  168. 
Barrelett  v.   Bellgard,   150. 
Barren  v.  Dickinson,  1018. 
Barrett   v.    Connecticut   Fire   Ins.    Co., 

2818,  2819,  2828. 
Barrett  v.   Delano,   977. 
Barrett  v.  McCrummen,  4438. 
Bari-ett  v.  State,  771,  953,  1014. 
Barricklow  v.  Boice,  2106.  ? 


Barrickman   v.    Marion   Oil    Co.,    2979, 

2980,  2981,  2982,  2983,  2984,  2985. 
Barrie  v.  St.  Lrouis  Transit  Co.,  798. 
Barringer  v.  Burns,  206. 
Barringer  v.  Deal,  856. 
Barringer  v.  St.  Louis,  I.  M.  &  S.  Ry. 

Co.,  1884. 
Barron    v.    Barron,    1127,   1142,    1145. 

1147,  1148,  1150,  1151,  1152,  1159. 
Barron  v.  Burke,  25. 
Barron  v.  State.  445,  570. 
Barrow    v.    B.    R.    Lewis    Lumber   Co., 

974. 
Barrow  v.  State,  438,  2590. 
Barrow  v.  Territory,  lOS,  294. 
Barrows  v.  Case,  769. 
Barrv    v.    Interborough    Rapid   Transit 

Co.",  285. 
Bartell  v.  State,  157. 
Bartels  v.  State,  503. 
Barter  v.  Stewart  Mining  Co.,  832. 
Barth  v.  Kansas  City  El.  Ry.  Co.,  1797, 

1798,  1823,  1829,  2496. 
Bartholdi  v.  Hickson,  317. 
Bartholomew    v.    Bartholomew,    105. 
Bartholomew  v.  Fell,  284. 
Bartholomew  v.  Illinois  Valley  Ry.  Co., 

798. 
Bartholomew  v.  Walsh,  299. 
Bartle  v.  Saunders,  870, 
Bartlesville      Zinc      Co.      v.      Campania 

Minera     Ygnacio     Rodriguez     Ramos, 

559. 
Bartlesville    Zinc    Co.    v.    James,    2391, 

3973,  4045. 
Bartlett  v.  Baltimore  &  O.  R.  Co..  908. 
Bartlett   v.   Boston   Gaslight   Co.,   2979, 

2981,   2984. 
Bartlett  v.  Hawley,  888. 
Bartlett  v.  Rothschild.  13. 
Bartlett  v.  Secor,  1118,  1522.  1145. 
Barlett  v.   State,  437.  2230. 
Bartley  v.  Comer,  572. 
Bartley   v.   Marino,   236. 
Bartley  v.  People.   2220. 
Bartlev   v.  State,  377,  539. 
Bartley   v.  Western  Maryland   R^.   Co., 

757. 
Bartley  v.  Williams,  551. 
Bartling  v.  Behrends,  165. 
Bartlow  v.  State,  526,^840,  857. 
Barton  v.  Arizona,  626. 
Barton  v.  Forsyth,  932. 
Barton  v.  Gray,  829,  833,  2911. 
Barton  v.  Odessa,  167,  211.  ■ 

Barton  V.  St.- Louis,  etc.,  R.  Co.,  1952, 

1986. 
Barton  v.  ShuU,  550,  764.  943. 
Barton  v.   State,   618,   805,  3137.   3254. 
Barton    v.    Stroud-Gibson    Grocer    Co., 

775. 
Barton  v.  Van  Gesen,  4397. 
Bartow  v.  Parsons   Pulp  &   Paper   Co., 

956. 
Bartz  V.  Chicago  City  Ry.  Co.,  799. 
Basenberg  v.  Lawrence.  864. 
Bashara   v.   State,   3258. 


5576 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  21.50  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Bashaw-Joy    Co.    v.    Walsh,  896,  4900, 

4984. 
Bashinski  v.  J.  H.  &  W.  W.   Williams 

Co..    145. 
Ba.shinski  v.  Statp.  3542. 
Bass  V.  Cantor,  1338. 
Bass   V.   State,  439,   627,   745,  756,  958, 

2515,  3068. 
Bassett  v.   Erickson  Const.   Co.,  4445. 
Bassett  v.  Milwaukee  Northern  Ry.  Co., 

■2401. 
Bassett  v.  State.  996,  2282. 
Bast  V.  Alford,  836. 
Bast  V.  Cora.,  604. 
Basye  v.  Kansas  City,  P.  «&  G.  R.  Co., 

997. 
Bateraan  v.  Cherokee  Fertilizer  Co.,  264. 
Rates  V.  Ball.  810. 
Bates  V.  Bates.  5452,  5455,  5466. 
Bates     V.     Birmingham     Ry.,     Light     &. 

Power  Co.,  548. 
Bates  V.   Com.,  429. 
Bates   V.   Ford,   759. 
Bates  V.  Harte.  146. 
Bates  V.  Morris.  388. 
Bates  V.   State,  131,  157,  422,  2860. 
Batre  v.  State,  183. 
Batten  v.  Modern  Woodmen  of  America, 

975. 
Batten  v.  State,  500.  851. 
Battersby    v.    Abbott,    49. 
Battershall  v.  Stephens.  166.  171. 
Battle   V.    State,    507,   2192. 
Battle  V.  U.  S.,  224,  605. 
Battles  V.  Tallman,  17,  483. 
Battles  V.  Whitley.  893. 
Battschinger  v.  Robinson,  9. 
Bauer  v.   Bell,  5316. 
liauer  V.  Dubuque,  146. 
leaner  v.  Great  Northern  Ry.  Co.,  3959. 
P.Muer  V.   Griess,  4304,  4,366,  4373. 
1  Saner   v.   Illinois    Cent.   R.    Co.,    4643, 

4699. 
P.auer    v.    State,    403. 
Bauer  v.   "Wclicr   lmi)lement  Co.,  251. 
P.auKh  V.  Fi.st.  1083. 
P.auj,'her    v.    Boley,    1123. 
Bau'-'hman  v.  Metropolitan  St.  Rv.  Co., 

828. 
P.auf-'hman   v.   Penn,   1.35. 
Bauni-artner    v.    State.    34,    320. 
Itaumicr  v.  Autiau,  0-l4. 
Baiischka    v.    Western    Coal    &    Mining 

Co.,  67. 
P.aiiwens   v.   Goethals,  2988. 
P.a.\ti'r  V.  P.jixter,  871. 
Ba.xl.r    V.    Chicago    ic   N.    W.    Rv.    Co., 

57S.  579. 
P.jixter  V.   .Mairill.  SO!). 

Bii.vtcT  V.  ri'j;)ic,  7r»(). 

I'.axtcr    V.    I'liiiailclphia    cK:    F{.    Ry.    Co., 

900. 
P.;ixt<r   V.    Stale,   :'.(;:!1. 
r.HxIer  V.    W'liKe,    I015. 
P.ay    V.    Sullivan,    90I». 
P.ny  City   Iron  Co.   v.   Kim  ly,  984,  3799. 
Itaycr   v.   St.   Louis,   ete.,   R.   Co.,   5123. 


Ba.ver  Steam  Soot  Blower  Co.  v.  Milan, 

230. 
R.ayles    v.    Daugherty,    284. 
Bayless  v.   State.   15. 
Baylor  v.  Hoover.  214. 
Bayne   v.    Bverham,    768. 
Bays  V.  State,  134. 
Bazan  v.  State.  36.58. 
Beach   v.   Clark.  480. 
Beach  v.  Seattle.  836. 
Beach  v.   State.  339,  1013. 
Beacham  v.  Kennedv.  998. 
Beadle  v.  McCrabb.  5487. 
Beadle  v.   Paine.   4476.   4477,  4482. 
Beal    V.    State,   602,   2855. 
Beal-Doyle    Drv    Goods    Co.    v.   Barton, 

1310,   2104.   2105. 
Beall  V.   Beall.   554,  582. 
Beall  V.  Mann,  6. 
Beall  V.  Territorv.  958. 
Beals  V.  Cone.  960. 
Bcaman  v.   Martha  Washington  Mining 

Co.,  957. 
Beam  Motor  Car  Co.  v.  Loewer,  710. 
Bean   v.   Bean,  5429.   5439.   5443,  5444, 

5458. 
Bean    v.    Bickley.    836. 
Bean  v.   Liicht,  726.  759. 
Bean  v.  Miller,  1579,  1.580,  1582,  1585. 

1597. 
Bean  v.  People,  4831. 
Bean  v.   State,  250.  660. 
Bean-Chamberlain  Mfg.  Co.  v.  Standard 

Snoke   &   Nipple   Co.,   964. 
Bean's   Will.   In  re.  8C9.  ^ 
Beans  v.  Denny,  1471,  1473. 
Beard  v.  Kirk,  39. 
Beard  v.  State.  183.  665.  705,  784. 
Bearden  v.  State.  913,  3387. 
Beardsleyv.  Hill,  2.539. 
Beardsley  v.   Irving.   166.  211. 
Beardsley   v.    Schmidt,   2711. 
Beasley  v.  Jefferson  Bank.  301. 
Beasley  v.  State.  225,  552,  3468. 
Beason  v.    State,  444. 
Beath  V.  Chajioton,  1.398. 
Beattie  v.   Detroit,   984,   4266. 
Beattie   v.   Hill,    85. 
Beattie    v.    McMullen,     Weand     &     Mc- 

Dermott,    8(iO,    895. 
Pcatty  v.   Metropolitan   \v'est  Side  Ele- 
vated R.  Co.,  739. 
Beaty    v.    State,    270. 
Beaudien   v.   State,  600. 
lieauniont  v.   Beaumont,  22. 
Beaumont.   S.  L.  i^L-   AV.  Ry.  Co.  v.  My- 

rick,  210.   46:*,5.    WSA. 
Beaumont  Ti'at  tiou  Co.   v.  Happ,  905. 
Beaumont  tV-   <i.  X.  R.  R.  v.  Flliott,  62. 
Pieauregnrd    v.    State.    .■>59,    iW.). 
Beaver  v.  Porter,  10S2. 
P>e:iver    v.    Taylor,    'JC,'.',. 
P.eaver  Creek    SclionI   Land   Ditch  Co.  v. 

Filing.   721. 
Braver    Hill    Coal    Co.    v.    Lassilla,   235. 
P.iavers   v.   Missouri    I'ac.   R.   Co.,  2632, 

2644. 
Beavers   v.    .^tate,   225,    394,   620. 


CASES   CITED 


5577 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 

pp.  21,'l  to  3474:    Vol.  4,  pp.  347fj  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Beavers'    Adm'r    v.    Ashlock,    3796. 
Beazle.v  v.   Denson,  907. 
Beohtelheimer  v.  State,  .^020. 
Beek  v.  Indianapolis  Traction  &  Termi- 
nal Co.,  G7. 
Beck  V.  I'eople,  357. 
Beck  V.  State,  224,  341,  391,  654,  745, 

1013.  3554. 
Bock  V.  Sylva  Tanning  Co.,  837.  881. 
Beck  &  Co.  V.  Hauline  Bros.,  897. 
Becker  v.   State,  90. 
Becker  v.  Woarms,  301. 
Beckham  v.  State,  286,  659. 
Beckles    v.    Boston    Elevated    By.    Co., 

261. 
Beckman  v.  McKay.  1002. 
Becknell  v.   State,  9l3. 
Beckner  v.  Riverside  &  B.  G.  Turnpike 

Co.,  124. 
Beckovsky  v.   Burton   Abstract  &  Title 

Co..  1045. 
Beckstrom   v.   Krone.    10.3. 
Beckwith  v.  Powers.  748. 
Becraft  v.    Grist.    2891. 
Beddeo  v.  State,  30. 
Bedell  v.  Detroit,  Y.  &  A.  A.  Ry.,  5098, 

5099. 
Bedell  v.  Janney,  559. 
Bedenbaush   v.   Southern  Ry.   Co.,   171, 

930. 
Bedford, v.  Penny,  920. 
Bedwell  v.  Bedvvell.  964. 
Bee  Bldg.  Co.  V.  Weber  Gas  &  Gasoline 

Engine  Co.,  122. 
Beebe  v.  Stutsman,  176. 
Beecher  v.  Galvin.  581. 
Beeler  v.  Butte  &  London   Copper  De- 
velopment Co.,  2458. 
Beeler  v.  People,  449. 
Beeman   v.   Tacoma  Ry.   &   Power  Co., 

5129.  5134. 
Beeman  St.  Clair  Co.  v.  Caradine,  644. 
Beers  v.  Metropolitan  St.  Ry.  Co.,  683. 
Beeson  v.  State.  349.  402,  5021. 
Beeson  v.   Vandalia  R.  Co.,  148. 
Be?a  v.  State.  272. 
Beggs  V.  Clayton,  5222. 
Be.'!2rs    V.    Postal    Telegraph-Cable    Co., 

5287. 
Beggs  V.  Shelton,  289,  647,  658. 
Begg.s  V.  State.  1378. 
Eehen  v.    St.   Louis  Transit  Co.,   773. 
Behling    V.    Seattle    Electrio    Co.,    992. 

1.840. 
Behling    v.    Wisconsin    Bridgo    &    Iron 

Co..  903. 
Behr  v.  Connecticut  Mut.  Life  Ins.  Co., 

82. 
Behrens  v.  Behrens.  948,  950. 
Behrens  v.   State,  273. 
Behymer  v.  State.  221,  840. 
Beidler  v.  King,  146.  172. 
Beiseker  v.   Moore,  2115. 
Beiser  v.  State,  376. 
Belcher  v.  Commonwealth,  74. 
Belcher  v.   Missouri,   K.  &  T.  Rv.  Co., 

1692. 
Belcher  v.   State.   1^6,  427,  627. 
Belk  V.  Cooper,  493. 


Belk  V.  Stewart,  800,  2837. 

Bell  V.  Beazley,  712. 

Bell  V.  Central  Electric  Ry.  Co.,  980. 

Bell  V.  Chicago,  B.  &  Q.  Ry.  Co.,  216. 

Bell  V.  G.  Ober  &  Sons  Co.,  354. 

Bell  V.  Keavs.  244. 

Bell  V.  Kendall,  755.  955. 

Bell  V.  Matthews,  3855. 

Bell  V.  Missouri,  K.  &  T.  Ry.  Co.  of 
Texas.  564. 

Bell  V.  Prewitt,  2051,  2055,  2056,  2061. 

Bell  V.  Spokane,  979. 

Bell  V.  State,  73,  199.  20.5,  225,  269, 
273,  327,  376,  4.34,  4.51,  469,  507,  516, 
537,  541,  590,  609,  616,  632,  751,  787, 
953,  2212.  2278,  2.301,  4883. 

Bell  V.   Territory,  1374. 

Bell  V.  Toluca  Coal  Co.,  895. 

Bell  V.  Troy,  888. 

Bell  V.  Wa-shington  Cedar  Shingle  Co., 

Bell-Knox  Coal  Co.  v.  Gregory,  3934. 
Beirs  Adm'r  v.  Louisville  Ry.  Co.,  806, 

928. 
Bellamy   v.   Conway,   C.   &  W.   R.  Co., 

4772. 
Bellamy  v.  State.  381. 
Beller  v.  State,  3196. 
Bellevue  Gas  &  Oil  Co.  v.  Carr,  2977. 
Belle w  V.   Ahrburg,  765. 
Bellis  V.   Phillips,   149. 
Belmont  Dairy  Co.  v.  Thrasher,  2145. 
Belnap  v.  Widdison,  259. 
Belskis  v.  Dering  Coal  Co.,  25,  1016. 
Belt  V.  INIarriott,  .546. 
Belt  V.  People,  365. 

B(>lt  Ry.  Co.  of  Chicago  v.  Confrey,  10. 
Belvidere   City   Ry.    Co.   v.   Bute,    548, 

1015. 
Belvin  v.  U.  S.,  .331. 
Belyea  v.  Port  Huron,  4299,  4308. 
Belzer   v.   Daub   Storage   Warehouse  & 

Van  Co.,  482. 
Benavides  v.  State.  622. 
Benbow  v.   State,   1227. 
Ben  C.  Jones  &  Co.  v.  Gammel-States- 

Man  Pub.  Co.,  167. 
Benedict  v.  Everard.  45,  982. 
Benedict  v.   State,  55. 
Benedict    v.    Union    Agricultural    Soc, 

883. 
Benedict   &   Co.   v.    Inland    Grain    Co.. 

2713. 
Benevides  v.   State,  820.  830. 
Beuge  v.  Com.,  533,  .3385. 
Benge's  Adm'r  v.  Creech,  251. 
Eenliam  v.  Taylor.  997. 
Benjamin,  Ex  parte,  200. 
Benjamin    v.    McElwaiue-Richards   Co., 

573. 
Benjamin  v.  Metropolitan   St.   Ry.   Co., 

.324,  698. 
Benjamin  v.  State,  200. 
Benjamin  v.  Walton,  794. 
Benkowski   v.    Sanders   &    Egbert    Co., 

4099. 
Benne  v.  Miller,  151,  4354. 
Beiniett  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

896. 


5578  CASES   CITED 

The  figures  refer  to  pages. ^  Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  .3475  to  4845;    Vol.  5,  pp.  4847  to  5.564. 


Bennett  v.  Burklialter,  2089. 
Bennett  v.  Colleton  Cypress  Co.,  SS6. 
Bennett  v.  Com.,  201,  575. 
Bennett  v.  Connelly.  1321 
Bennett  v.  Elli.son,  1290,  1291,  1292. 
Bennett  v.  Foster,  921. 
Bennett  v.  Greenwood,  579. 
Bennett  v.  Hollis,  171. 
Bennett  v.  Knott,  776. 
Bennett  v.  Louisville  Rv.  Co.,  1839. 
Bennett  v.  McDonald.  940,  950. 
Bennett  v.  Snyder,  947. 
Bennett  v.  Southern  Ry.-Carolina  Divi- 
sion, 986. 
Bennett  v.    State,   199,    293.    361,    434, 

444.  451,  516,  569,  606,  628,  769,  811, 

830. 
Benoit  Coal  Mining  Co.  v.  Faught.  640. 
Benson  v.  Altoona  &  L.  Y.  E.  Ev.  Co., 

492. 
Benson  v.  Lehigh  Valley  Coal  Co.,  898. 
Benson  v.  Lundv.  947.  950. 
Benson  v.  State.  19,  857,  4823. 
Benson   v.   Tacoma   Kv.   &   Power   Co., 

71,  1788. 
Ben.son   v.    "Wilmington    City    Rv.    Co., 

1875,  1957. 
Bentley    v.    Rothschild   Bros.    Hat   Co., 

1053. 
Bentlejf    v.    Western    Union    Tel.    Co., 

559. 
Benton  v.  Brown,  1514,  1515. 
Benton  v.  Harley,  763. 
Benton  v    Montgomery,  5122. 
Benton  v.  St.    Louis.  899. 
Benton    v.    State.   414,    438,    515,    559, 

621,  655. 
Benton's  Will,  In  re,  5480. 
Berg  v.  San  xVntonio  St.  Ry.  Co.,  1564. 

2113. 
Bergeman   v.   Indianapolis  &  St.   L.  R. 

Co.,   798. 
Berger  v.  Kirby,  3862. 
Berger  v.  St.  Tyouis  Storage  Sc  Commis- 
sion Co.,  398,  663. 
Bergeron  v.  State,  1013. 
Bergfeld  v.  Kansas  City  Rys.  Co.,  250. 
Bergman    v.    Denver   &   R.   G.    R.   Co.. 

4559.  4560,  4562. 
Bergstroem  v.  State,  852. 
Bcrgstrom  v.  State,  27.">. 
Bering  Mfg.  Co.   v.   Femelat,   554.   724. 
Bering  Mfg.   Co.   v.   Peterson,  4387. 
Berkinaii   v.  Fi'ii-dman,  .549. 
lUrkowitz  v.  Schlanger,  20. 
I'.erksliire  v.  Ilolcker,  SS7,  S98. 
I'.crlin    v.    Slieffield  Coal.   Iron   &   Steel 

Co..  20fM). 
I'.rrliner  v.  Travelers'  Ins.  Co.,  IS,  292 
P.erman   v.    Kling.  242,  S9.5. 
IJennan  v.   Sln-lbv.  3(H)0,  4.533. 
Bernnl  v.  TI.  S.,  2:!.'{0. 
l'..Tnanl   Fniiik  <"(:  (%..   v.   Adams,  2930. 
I'.fiiiliMril  v.   i'miiiier,  .59. 
Pxirnhardt   v.    Stub;,   419,    3054. 
Bernier  v.   Illinr>iH  (^'nt.    R.   Co.,   722. 
Bemier  v.  Nute,  ."'.lO,  <i73. 
Beriiier  v.  Woodstock  Agr.  Society,  070. 
iJeriiHteiu   v.  Downs,  9J9. 


Bernstein  v.  Humes,  179. 

Bernstein  v.  Merekel.  897. 

Bernstein   v.   Smith,   .302. 

Bernstein  v.  Walsh.  6. 

Bernth  v.  Smith,  231. 

Berry  v.  Billings,  664. 

Berry  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

1698. 
Berry  v.  Clark,  173. 
Berry  v.  r)ewey,  896. 
Berry  v.  Evans,  1456. 
Berry  v.  Greenville,  75.  845. 
Berry  v.   Hardman,  973. 
Berry    v.   Huntington   Masonic   Temple 

Berry  v.  Pittsburg  Rys.  Co.,  869. 
Berry  v.  Sedalia,  4261,  4268,  4272. 
Berry  v.  State.  113,  125.  18:3,  180.  275. 

373.  604.  618,  668,  2200. 
Berry  v.  Texas  &  N.  O.  R.  Co.,  829. 
Bersche  v.   Globe  Mut.   Ins.   Co.,  2785, 

2805.  2806. 
Bertha    Zinc    Co.    v.    Martin's    Adm'r, 

3994.  4019.  4082.  4086. 
Bertody  v.  Ison.  410. 
Bertram  v.  People's  Ry.  Co..  85. 
Berzevizy  v.  Delaware,  L.  &  W.  R.  Co., 

317. 
Beseler  v.  Stephani.  4842. 
Beshiers  v.  Allen.  3734. 
Bess  V.  Com..  560. 
Bessenger  v    Wenzel.  1409.  1410. 
Best  V.  Columbia  Electric  St.  Rv.,  Light 

&  Power  Co..  993. 
Best  V.  State.  .55.  3135,  3156. 
Best  V.  Wilson.  810. 
Beswick    v.     Piatt.    1573,    1574,    1575, 

1577,  1578,  1583. 
Bethea  v.   Raleigh  &  A.  A.  L.  R.  Co., 

881. 
Bethel    v.    Pawnee    Countv.    268,    899, 

1490.  1492.  1501. 
Bettoki   V.    Northwestern    Coal   &   Alin- 
ing  Co.,  (J67. 
Betts  V.  Rendle,  897. 
Bctts  Co.  V.  Hancock,  2368,  2404. 
Beurmann  v.  Van  Bnren,  780. 
Bevan  v.  Ilayden,  920. 
Bever  v.   Spangler,  101. 
Beveridge  v.   Lewis,  2655. 
Bewley  v.  Massie,  909. 
Bexar  Bldg.  &  Loan  Ass'n  v.  Newman, 

927. 
Bexlev  v.  State,  3075. 
Beyer  v.  Martin.  694,  776. 
Beyer  v.  TJ.  S.,  7. 
B.  F.  Avery  &  Sons  v.  Meek,  162. 
B.  F.   Coond)s  &  Bro.  Commission  Co. 

v.  Blnck.    I!l25. 
B.  F.  Roden  <irocery  Co.  v.  Leslie,  99. 
B.    F.    Si  arte  van  t    Co.    v.    Cumberland 

Dugan  &  Co.,  879. 
Bianclii    (Jr.initf!    Co.    v.    Terrc    Ilauto 

Mdiiuiiii'iil   ( '(),,  781. 
Bianl    »&    ScaleM    v.    Tyler    Building    & 

Ijoan  As.s'n,  222. 
P.ias  V.  U.  S.,  30S7.  .3177. 
l!il)h  V.  State.  73.  652,  3140.  3152,  3163. 
l'.il)lt  v.  United  Grocery  Co.,  982. 


CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol. 


5579 


Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
5,  pp.  4847  to  55G4. 


Bibb  County  v.  Ham,  1491,  1495,  2446. 

Bice  V.  Wheeling  Electrical  Co.,  777. 

Bickel  V.  Martin,  7(J3. 

Bickerman  v.  Tarter,  3.57. 

Bickler  v.  Kendall,  L'919. 

Bickley's  Adm'r  v.  Biddle,  81. 

Bicknese  v.  Brandl,  97G. 

Biddle  v.  State,  .537. 

Bidwell  V.  Los  Angeles  &  S.  D.  B.  Ry. 

Co.,  894,  925,  5118. 
Biehler  v.  Coonce,  87G. 
Bierbach  v.  Goodyear  Rubber  Co.,  492. 
Big  Cold  Water  Creek  Drainage  Dist., 

In  re,  985. 
Bigelow    V.    West   Wisconsin    Ry.    Co., 

945. 
Bigge'rstaff  v.  State,  3224. 
Biggs  V.  Com.,  603,  3376,  3466. 
Biggs  V.  Gurganus,  857,  866. 
Biggs  V.   Seufferlein,  213.  1269,  1270. 
Big  Hatchet  Consol.  Mining  Co.  v.  Col- 

vin,  966. 
Big    Jack    Mining    Co.    v.    Parkinson, 

2477. 
Bigley  v.  National  Fidelity  &  Casualty 

Co.,  710. 
Big  River  Lead  Co.  v.  St.  Louis,  I.  M. 

&  S.  R.  Co.,  727. 
Big  Sandy  Iron  &  Steel  Co.  v.  Williams, 

573. 
Big  Three  Min.  &  Mill.   Co.  v.  Hamil- 
ton, 991. 
Bilby  V.  Chicago.  B.  &  Q.  R.  Co.,  1699. 
Bilby  V.  Owen,  80,  260. 
Billinger  v.  Clyde  S.  S.  Co.,  1742. 
Billings  V.  Burke,  5466. 
Billings  V.  McCoy,  859 
Billings  V.  McKenzie,  235. 
Billings  V.   Metropolitan   Life  Ins.   Co., 

3763. 
Billings  V.  State,  866. 
Bills  V.  Salt  Lake  City,   129. 
Billups  V.   Utah  Canal  Enlargement  & 

Extension  Co.,  5388,  5396. 
Billups  V.  Woolridge,  1130,  1449. 
Bimmerle  v.  Langdeau,  899. 
Binder  v.  Union  Pac.  R.  Co.,  1779. 
Bingham  v.  Bernard,  694. 
Bingham  v.  Lipman.  Wolfe  &  Co.,  888. 
Bingham  v.  Marcotte.  Cote  &  Co.,  108. 
Bingham  v.  Monroe,  866. 
Binkley  v.  Dewall,  213. 
Binns    v.    State,   131,    620,    631,   1014. 

2270. 
Binvon  v.  State.  676. 
Binyon  v.  U.  S..  604. 
Birch  Tree  State  Bank  v.  Dowler,  723, 

1424. 
Bird  V.  Bell  Lumber  Co.,  985. 
Bird  V.  Bird,   573. 
Bird  V.  Benton  &  Bros.,  261. 
Bird  V.  Forceman,  2124. 
Bird  V.  Hart-Parr  Co.,  2675,  3892,  3895, 

3896,   4121,   4172,   4176. 
Bird  V.  State,  184,  335. 
Bird  V.  U.   S..  269,  294,  781,  2209. 
Birge-Forbes  Co.  v.   St.  Louis  &   S.  F. 

R.  Co.,  223. 
Birkman  v.  Fahrenthold,  476,  571. 


Birmingham  v.  Pcttit,  9.55. 
Birmingham  v.  State,  842. 
Birmingham     Bottling    Co.    v.     Morris, 

.3841. 
Birmingham,   E    &  B.  R.  Co.  v.  Feast, 

70,  740,  5100. 
Birmingham  Fire  Brick  Works  v.  Allen, 

704. 
Birmingham    Fire   Ins.    Co.   v.    Pulver, 

(j94.  890. 
Birmingham    Fuel   Co.   v.   Taylor,   267, 

893. 
Birmingham   Ry.,   Light   &   Power  Co., 

Ex  parte,  722. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Adkins,  722. 
Birmingham  Ry.,  Light  <&  Power  Co.  v. 

Anderson,  244. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Barrett,   1955,  2019. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Brantley,  5148,  516.3. 
Birmingham  Ry.,  Light  <&  Power  Co.  v. 

Bush,  66. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Bynum,  1981. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Clarke,  5066,  5082,   5148. 
Birmingham  Ry.,  Light  «&  Power  Co.  v. 

Cockhrum,  361,  948. 
Birmingham  Ry.,  Light  <&  Power  Co.  v. 

Cohill,  1726. 
Birmingham  Ry.,  Light  &  Power  Co.  v 

Coleman,  2020,  2021. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Dcmmins,  251,  5164. 
Birmingham  Ry..  Light  &  Power  Co.  v. 

Donaldson,  146,  747. 
Birmingham  Ry..  Light  &  Power  Co.  v. 

Drennen,  93,  5066,   5147. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Elmitt,  552. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Fisher,  251. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Fox,  69,  722. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Friedman,  942,  5147. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Glenn.  311. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Goldstein,  487. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Gonzalez,  267. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Hass,  747. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Hayes.  176. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Hinton,  482. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Humphries,    64l. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Hunnicutt,  784,  1858. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

.Jackson,  481.  673,  949.  2.559,  2.570. 
Birmingham  Ry..  Light  &  Power  Co.  v. 

Jordan,  4857,  4860. 


5580 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Birmiusham  Rv.,  Light  &  Power  Co.  v. 

King.   741,   975. 
Birmiugham  Ity.,  Light  &  Power  Co.  v. 

Ky-ser,  776. 
Birmingham  Rv.,  Light  &  Power  Co.  v. 

Leach,  922. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Lee,  175L 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Lindsey,    484. 
Birmingham    Ry.,    Light    &    Power    Co. 

V.    Lipscomb,    136. 
Birmingham  Ry..  Light  &  Power  Co.  v. 

Long,  116,  573,  756. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

McCurdy,   154. 
Birmingham  Ry..  Light  &  Power  Co.  v. 

Martin,  482,  743. 
Birmingham    Ry.,    Light    &    Power    Co. 

V.   Mayo,  975. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Milbrat,   756. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Moore,   243,    487,    638,    1009. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Moseley,   277. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Mullen,  136,  2025. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Murphy,  552. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Norton,  5054,  5055,  5056.  5114,  5115. 
Birmingliam  Ry.,  Light  &  Power  Co.  v. 

Rutledge,   204. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Ryan,   5115,    5148,    5163. 
Birmingham  Ry.,  Light  »&  Power  Co.  v. 

•Saxon,    5082,    5093. 
liirmingham  J{y.,  Light  &  Power  Co.  v. 

iScis.son,    17()4. 
Birmingham    Ily.,  Light  &  Power  Co.  v. 

Seaborn,   102. 
Birmingham  Ry.,  Liglit  &  I'ower  Co.  v. 

.Smith,  687. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Wiggins,    832. 
liiniiiiigham  Ry.,  Light  &  Power  Co.  v. 

Williams.   69,   288,  747. 
Biriiiiimhaiii  Ry.,  Light  &  Power  Co.  v. 

Wriglit,   784. 
Birmingham  Ry.,  Light  &  Power  Co.  v. 

Yates,   741. 
Binuiugham    Railway  &  Ehctric  Co.  v. 

City    Stable    Co.,    2.52. 
Biniiingliam    Railway   iV    lOlcctric   Co.    v. 

Mason,    776. 
Itirmingbani    R.-iiJwny   «fc    lOicctric  C'o.   v. 

PinkanI,  245. 
ItinningiiJini    Itailwav   &  Electric  Co.   v. 

Wil.lni.u),  217. 
Birmingliam  Southern  Ry.  (^o.  v.  Craig, 

975. 
P.irininghatii  Smil  Ihtii  K.  (  "o.  v.  Ciiz/.ai't, 

7H(i. 
Birminghiini   Soiitbcrn  Jt.  Co.  v.  Mon-iH, 

552. 
Birniinghnm  Stove  Ac  Range  Co.  v.  I>aw- 

ler,  487. 


Birmingham   Trust    &    Savings    Co.    v. 

Currey,  564. 
Birmingham  Waterworks  Co.  v.  Justice, 

957. 
Birmingham  &  A.  Ry.  Co.  v,  Campbell, 

60. 
Birr  v.  People,  270. 
P.irt  v.  State,  495. 
Birtwhistle    v.    Woodward,    554. 
Risbee   v.    McManus.   136. 
Bishop  v.  Calhoun  Nat.  Bana,  982. 
Bishop  V.  Centralia,  2499,  4:^09. 
Bishop    V.    Com.,    604. 
Bishop  V.  Frantz,  984,  3834,  3842.  3856. 
Bishop  V.  Georgia  Nat.  Rank,  836,  980. 
Bishop  V.   Journal  Newspaper  Co.,  713, 

3699,  3732. 
Bishop  T.   People,   3661.  .3662. 
Bishop    V.    Redmond.    8.33. 
Bishop  V.  Riddle,  871.  4442. 
Bishop  V.  State,  22,  199,  500.  1009. 
Bishop    Co.   V.    Curran    «*fe   Burton,    172, 

901. 
Bishop  Co.  V.     Dodson,  243. 
Bissell  Drv  Goods  Co.  v.  Katter,  267. 
Bissot  V.  State.  225,  2319,  3276. 
Bitter   v.    Saathoff.    488. 
Bitting  V.  Ten  Evck,  766. 
Bivens  v.  State,  811,  3298,  3324,  3428. 
Bivins  v.  State,  438. 
Bixby  V.  Dunlap,  645. 
Black    V.    Atlantic    Coast    Line    R.    Co., 

155. 
Black  V.  Brooks.  718,  5345. 
Black   V.   Buckingham.   881. 
Black  V.  Chicago  Great  Western  R.  Co., 

295. 
Black  V.  Com.,  429,  792.  1022,  1024. 
Black   V.   Davenport,   166. 
Black  V.   Duncan,   222. 
P.lack  V.  Lewistou.  949. 
Black    V.    IMcCarlev's    Ex"r,   3491. 
Black    v.    Marsh,    570. 
Black  V.  IMiller,  144,  722. 
Black  V.  Pratt  Coal  &  Coke  Co..  964. 
Black  V.  Rocky  Mountain  Bell  Tel.  Co., 

155.  305. 
Black   V.    State   Co.,   10,   199,   326,   4.53, 

49(i,  506,  744,  831,  978,  32S6,  3305. 
Black   V.   Terry,    157. 
Bl.-ick   V.   ':i'liornton,   789. 
P.lack    V.    Wilson.    669. 
P.lack  V.  Winterstein,  9.34. 
P.lackburn    v.    Beall,  925. 
I'.hickburn   v.   Com..   90. 
Blackburn  v.  State.  .30.  89.  456,  6G4. 
P.lacketer    v.    House.    9.33. 
Blackington    v.    .Sumner.   41. 
Blai'knian  v.  lOdsall,  976. 
l.lackman   v.   Kessler,   222. 
Rlacknian  v.  .Stnt<',  955. 
I'.hirknian    v.    Wliciton,    888. 
Blacknicr  iV:   Post  I'ipe  Co.   v.  Mobile  & 

().  R.  Co.,  2.54. 
Blackmon  v.  State,  810. 
P.lacknKire    v.    Council    I'.lufTs,   836,   947. 
I'.lackmore   v,   Ellis,   290. 


CASES   CITED  5581 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1W8  ;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  347);    Vol.  4,  pp.  3475  to  4845-    Vol.  5,  pp.  4S47  to  55G4. 


Blackmore    v,    Missouri    Pac.    Ry.    Co., 

212. 
Blackmore    v.    Neale,    921. 
Black  Kiver  Lumber  Co.  v.  Warner,  172. 
Blackshare  v.    State.   4852. 
Blackshear  v.    State,   846. 
Blackstone    Mfe.    Co.     v.     Allen,     3S0S, 

3810.  8811.  3812. 
Blackwell  v.  Hunnicutt,  295. 
Blackwell   v.   Lynchburg   <&   D.   R.   Co., 

230. 
Blackwell  v.  O'Gorman  Co..  71. 
Blackwell  v.  Oregon  Short  Line  Ry.  Co., 

1095. 
Blackwell  v.   Speer,  909. 
Blackwell  v.  State,  G24. 
Blades  v.  Des  Moines  City  Rv.  Co..  211. 
Blado  V.  Draper.   899. 
Blagg  V.  Baltimore  &  O.  R.  Co.,  260. 
Blair    v.    Baird.    172. 
Blair  v.  Blair.  861. 
Blair  v.   Calhoun.   154,  903.  5088. 
Blair  v.  Com.,  651. 

Blair  v.  Kingman  Implement  Co..  899. 
Blair  v.  Mound  Citv  Ry.  Co..  68. 
Blair  v.    State,   331. 
Blair  v.  Union  Electric  Light  &  Power 

Co.,    128,    5195. 
Blair    v.    U.    S..    202. 
Blair-Bakor    Horse    Co.    v.     First     Nat. 

Bank.   722. 
Blaisdell   Co.   v.   Lee.   2721. 
Blake  v.  Austin.  140. 
Blake  v.  Irish,  973. 
Blake   v.    Miller,    766. 
Blake  v.  Rhode  Island   Co.,  149,  901. 
Blake   v.    Rourke.    5478. 
Blake  v.   Stump.   1531. 
Blake's  Estate,  In  re,  94.  750. 
Blakely  v.  .1.  Neils  Lumber  Co.,  S33. 
Blaker  v.  State.  184.  2318 
Blakeslee  v.  Van  de  Slice,  985. 
IBlakey's   Heir^  v.  Blakey's   Ex'x,  5480, 

5481. 
Blalock   V.   State,   749,   3292,   3426. 
Blanchard  v.  Vermont  Shade  Roller  Co., 

902. 
Bland   v.  Lawver-Cuff  Co.,  3720. 
Bland  v.   State.  .508. 
Blandon  v.    State,   873. 
Blankavas;-   v.    Badger    Box    &.    Lumber 

Co..  220,   322. 
Blankcn.ship  v.  Com.,  197. 
Blankenship   v.   Decker,   2106. 
Blankenship    v.    State,    286.    341,    1256. 
Blanton  v.  Com..  3181.  3222. 
Blauton   v.   Dold,   797. 
Blanton  v.    State,  330,  910. 
Blanton   v.   U.   S..   437,   756. 
Blanton  Grocery  Co.  v.  Taylor,  767. 
B.  Lantry  Sons  v.  Lowrie,  488. 
Blaschke    v.    Ferguson    &    Dyess,    1510, 

1535. 
Blatchford   v.  Boyden.   283. 
Blaustcin    v.    Pincus,    899. 
Bleecker    v.    Miller.    1.55. 
Bleich  V.  People,  209,  617. 
Bleiler'  v.  Moore,   768,  2960. 


Bliosiier  v.  G.  Riesmeyer  Distilling  Co., 

40(J1. 
Blimm  v.  Com.,  928. 
Bliss  V.  State,  157,  6,50. 
Blitt  V.  Ileinrich,  490. 
Blivcn  V.  New  England  Screw  Co.,  170. 
Blizzard  v.  Applegate,  702,  1317.  1321. 
Bloch  V.  Detroit  United  Ry.,  887,  5093, 

5110. 
Bloch  V    State,  444. 
Bloch  V.  U.  S.,  444.  667. 
Blocher  v.  State,  118. 
Block  V.  Darling.  949. 
Block  V.  Great  Northern  Rv.  Co.,  934. 
Blocker  v.   State.   188,  272,   293. 
Blood   V.    Sovereign   Camp   W.    O.   "W., 

582. 
Blood  V.  State,  14. 
Bloodworth  v.  State,  445. 
Bloom  V.  Edward  ^Miller  &  Co.,  4894. 
Bloom  V.  State,  209.  210,  621,  3391. 
Bloomer  v.  Sherrill,  807. 
Bloomfield  v.  Finn,  725,  3675. 
Bloomonist    v.     Minneapolis    Furniture 

Co.,  898. 
Bloss  v.  Aurora   Milling  Co.,  4986. 
Blotckv  V.  Caplan,  122. 
Plough  V.  Parry.  409. 
Blount  V.  Henry.  66. 
Blount  V.  State.  839. 
Blount  County  Bank  v.  Harris,  853. 
Blow  v.  Joyner.  150. 
Bloxhnm   v.   Tehama   County   Tel.   Co., 

4128.  ■ 

Blue   v.    Portland   Ry.,   Light  &   Power 

Co.,  992. 
Blue  v.  State.  516. 

Bluf'dorn  v.  Missouri  Pac    Ry.  Co..  111. 
Bluefield  Produce  &  Commission  Co.  v. 

Bluefield,  278,  903. 
Blue  Grass  Traction  Co.  v.  Ingles,  647. 

669. 
Blue  Ridge  Land  Co.  v.  Floyd,  491. 
Blue  Ridge  Light  &  Power  Co.  v.  Price, 

779.  1829. 
Bluett  v.    State.   509,   703,   2275,  3251, 

3.305.  3357,  3425. 
Blue  Valley  Lumber  Co.  v.  Smith,  956. 
Blue  Wing,  The,  v.  Buckner,  890. 
Bluhakis  v.  State,  669. 
Blum  V.  Davis,  1305. 
Blum  V.  Jones,  562. 
Blum  V.  Stein,  763. 
Blum   V.   Strong,   1.304. 
Blumberg  v.  Sterling  Bronze  Co..  1015. 
Blume  V.  Chicago,  M.  &  St.  P.  Rv.  Co., 

414. 
Blume  V.  State,  772,  911. 
Blumenfeld  v.  Hudson  &  .M.  R.  Co.,  670. 
Bluraeno  v.   Grand  Rapids  &  I.  R.  Co.. 

9,   48.  817. 
Blumenthal  v.  Berkshire  Life  Ins.  Co., 

3770. 
Blumenthal  v.  State.  208. 
Blumer  v.  Bennett,  940. 
Blumhardt  v.  Rohr,  689. 
Blunck   V.   Chicago   &   N.   W.   Ry.   Co., 

5400. 
Blunt  V.  Ashurst,  292. 


5582  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845:    Vol.  5,  pp.  4847  to  5564. 


Blunt  V.  Com.,  183. 

Blystone    v.   Walla   Walla    Valley    Ry. 

Co.,  574. 
Boa  V.   San   Francisco-Oakland   Termi- 
nal Rys..  894,  1001,  1893,  1894,  1995, 

2360.  2361. 
Boals    Planing    Mill   Co.   v.    Cleveland, 

776. 
Boardman   v.    Woodward.   919. 
Board   of   Com'rs   of   Allen    County   y. 

Bacon.  1494.  1500. 
Board  of  Com'rs  of  Howard  County  v. 

Pindell,  897. 
Board  of  Com'rs  of  Lfa  Porte  County  v. 

Ellsworth.   1501. 
Board    of   County   Com'rs   for    Pickens 

County  V.  Freeman,  5178. 
Board  of  Sup'rs  of  Logan  Co.  v.  People, 

5176. 
Board    of   Trade   Bldg.    Corporation    v. 

Cralle.  1843. 
Board  of  Water  Com'rs  of  City  of  New 

London  v.  Bobbins  &  Potter,259.  890. 
Boatrig:bt    v.    Portland    By.,    Light    & 

Power  Co.,  917. 
Boattenhamer  v.   State,   852. 
Bob  V.  State,  186. 
Bobo  V.  State.  417. 
Bochat  V.  Knisely.  805. 
Bocke  V.  Chicago.  2044. 
Bockelcamp    v-   Lackawanna   &   W.   V. 

R.  Co.,  45. 
Bockoven  v.  Board  of  Sup'rs  of  Lincoln 

Tp.,  Clark  County.  168. 
Bocquin  v.  Theurer,  223,  894.  952. 
Bodcaw  Lumber  Co.  v.  Ford,  573. 
Boddy  V.  State,  273. 
Bode  V.   State,  417,  556. 
Boden  v.  Irwin,  698. 
Bodenheimcr  v.   Chicago  &  ?s'.  W.   Ry. 

Co.,  13,  21,  23,  740. 
Bodic  V.  Charleston  &  W.  C.  Ry.  Co., 

146,  487. 
Rodine  v.  Berg,  268. 
Rodine  v.  State,  255.  3^,  516. 
Bodkins  v.  State,  935. 
Boecker  v.   Naperville,  931. 
Boerner  Fry  Co.  v    Mucci,  248. 
Boorsh  V.  State,  451. 
Boe.scn  v.  Omnlia  St.  Ry.  Co.,  223.  258. 
Hoottgcr  V.  ScliciiK-  &  Kokcn  Architec- 
tural Iron  ('(>.,  06.5. 
Bogarfl   V    Jolinstonc,   836. 
RogRoss  V.  Roggcss,  571. 
Roggcss    V.    Mcti-opolitan    St.    Rv.    Co., 

797.  SUy.',.  2387. 
r.oKgs  V.  (Mifton.  811,  812. 
I'figgs  V.   lowii  C^fiit.  Rv.  Co.,  ((.35. 
r.ojrgs   V.   U.   S.,   801,   807. 
I'.«.«k   V.  Gasscrt.  9(;.",. 
I'.oKud.slty  V.   J'.ijck.s.  S(>7,  S')5,  !»!ll. 
J'.oliiiniin  V.  l)o(ld,  922. 
I'</licn  V.  North  .\riu'rii!iii   Life  Ins.  Co., 

of  (Miicagft,  i'l'M. 
Holilmjiu  V.  St.ilf.    \i\U. 

r.r)hls(TI    V.    I'.oldsfli.    21. 

Roin   V.   Sj)r<  <-l<<ls  Sir-';ir  ('o.,  999. 
Uokoufolir  V.  I'.iish,  S37. 


Bokien  v.  State  Ins.  Co.  of  Oregon,  717. 
Bokoshe   Smokeless   Coal   Co.   v.   Bray, 

3584,  4192. 
Boland  v.  Stanley,  263. 
Bolch  V.  Chicago,  M.  &  St.  P   Ry.  Co., 

4165. 
Boldt  V.  Budwig.  3691.  3718,  37.30,  3742. 
Bolen-Darnall    Coal    Co.    v.    Williams, 

482. 
Boles  V.  Dunham.  214. 
Boles  V.   State.   885,   1231. 
Boiling  V.  State,  610,  745.  1015. 
Bolte  &  .Tansen  v.  Equitable  Fire  Ass'n, 

153.  155. 
Bolton  V.   Vellines,  2741,  2745,  2747. 
Bolton  V.  Western  Union  Tel.  Co.,  252, 

851,  5278. 
Boltz  V.  Smith,  283. 
Boltz  V.  Sullivan,  4276. 
Bomar  v.  Munn,  748. 
Bomar  v.  Powers,  998. 
Bomar  v.  Rosser,  756. 
Bompart  v.  Boyer,  934. 
Bonawitz  v.  De  Kalb.  820. 
Bonazzi  v.  Fortney,  945,  986. 
Bond  V.  Bean.  881. 
Bond  V.  Bond,  2503. 
Bond  V.  Corbett,  920. 
Bond   V.    National   Fire   Ins.   Co.,   261, 

2793,   2794,   2801,   2817,   2822,   2828, 

2&31,  2835. 
Bond  V.  Nave,  145. 
Bond  T.  Pike,  2142. 
Bond  V.  State,  3S0. 

Bond  V.  United  Railroads  of  San  Fran- 
cisco, 1844,  2005,  2015,  2468- 
Bond  V.  Williams.  1004. 
Bondurant    v.     State.    227,    363,    3114, 

3115,  3153.  3305.  3412.  3455. 
Bone  V.  Fruin-Colnon  Contracting  Co., 

4084. 
Bone  V.  State,  130,  528,  667.  744,  3333. 
Rone  Gap  Banking  Co.  v.  Porter,  224. 
Ronollo  V.  Pennsvlvania  R.  Co.,  308. 
P.onos  v.  State.  522.  2270. 
Rouino  V.  Calcdonino,  871. 
Bonneau   v.   Nortli   Shore  R.   Co.,   894, 

2007.  2011. 
Bonnell  v.  Smith,  26. 
Bonnor  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

4579. 
Bonner  v.  Herrlck.  6. 
Bonner  v.   State.  16,  60,  81,  423,  825, 

958. 
Bonners  v.  State,  380. 
Ronnoss  v.  Fclsiiig.  8,  076. 
Bonnet  v.  Footc  894. 
I'onyean  Piano  Co.  v.  Wcndt,  932. 
P.oolicr  V.  Trainer,  4S42. 
Booker  v.    Sontli-Wcst  Missouri  R.  Co., 

s:M,  25.59.  25(i(). 
P.-iokcr  V.   St:it.'.  .520.  810,  875. 
l'>()okscr  V.  Stntf.  450. 
Roomshaft  v.   KlaulxT.  287,  723. 
P.O0U    V.    Rliss'    lOstiite,    491. 
P.oon  V.  Minphv.  S.'t4. 
R.ionc   V.    Ilnblcr.    702. 
r.ooric    V.    l.olir.    2S4. 
lioonc  V.  Thompson,  801. 


CASES   CITED  5583 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Boos  V.  .TAna  Ins.  Co.,  992, 

Booth  V.  Com.,   811. 

Booth  V.  Douffah,  208. 

Booth  V.   Litchfield,   978. 

Booth-Kelly    Lumber    Co.    v.    Williams, 

881. 
Boothe    V.    Lo.Y.    554. 
Borohardt  v.  Wausau  Boom  Co..  926. 
Borderland  Coal  Co.  v.  Miller,  977. 
Borders  v.  Gay,  267. 
Boren  v.  Bettis.   7G4. 
Boren  v.  State,  .342. 
Bork  V.  Keller  Mfg.  Co.,  9GS. 
Borkowski    v.    American    Radiator    Co., 

991. 
Borland  v.  Atlantic  Compress  Co.,  5331. 
Borland  v.  Barrett,  925. 
Born  V.   Sehrieber,  220,  748.  880. 
Bornheim  t.    State,   916. 
Borough    of   West    Bellevuo   v.   Huddle- 
son,   873. 
Borrego  v.  Cunningham.  625. 
Borrego  v.  Territory,  625. 
Borrer  v.  State,  442. 
Borum  v.  Allen.  4444.  ^ 

Borum  v.  Carland.  764. 
Boshell  V.   Cunningham,   747. 
Boslev  V.  Baltimore  &  O.  R.  Co.,  1671, 

1712. 
Boslev  Y.    State,   396,   4.51. 
Boss  V.  Northern  Pac.  R.  Co.,  969. 
Bosselman   v.   U.   S..  342. 
Bost  V.  Bost,  9.50. 
Bost  V.  State,  4-56. 
Bostic  V.  State.  225. 
Boston  Dairy  Co.  v.  Mulliken,  880,  884. 
Boston  Elevated  Ry.  Co.  v.  Teele.  785. 
Boston  Ins.  Co.  v.  Brooklyn  Heights  R. 

Co.,  65. 
Boston  Store  v.  Schleuter.  1600. 
Boston  &  M.  R.  R.  v.  Baker.  893. 
Boston  &  M.  R.  Co.  v.  McDuffey.  880. 
Boston  &  M.  R.  R.  v.   Stewart.  677. 
Boswell  V.  Com.,  131.  3045.  ,3052. 
Boswell  V.  District  of  Columbia,  1014. 
Boswell  V.  Gillen.  955. 
Boswell  V.  Pannell.  397. 
Boswell  V.   State,  276.  682.  789. 
Boswell  V.  Thompson.  87.  416,  792,  907. 
Boswell's   Case,   3047,   34.33. 
Bothe  V.  True,  3729.  3743. 
Bothwell   V.    State.    539.    60S. 
Botsford  V.  Chase,  3734. 
Botsford  V.  Kleinhans.  974. 
Bottoms  V.  Seaboard  i*t  R.  R.  Co.    950. 
Bottorff  V.  Rottorff.  815. 
Bottorff  V.  Shelton,  803. 
Botts  V.  Chicago,  B.  &  Q.  R.  Co..  285. 
Bouchet  V.  Oregon  Motor  Car  Co.,  2893, 
Bouillon  V.  Laclede  Gaslight  Co.,  153. 
Bouma   v.    Dubois,    5238.    5241. 
Bourke  v.  Butte  Electric  &  Power  Co., 

643. 
Bourne  v.  Bourne,  566. 
Bourquin   v.    Bourquin,   81. 
Boutelle  v.  Dean,  968. 
Boviard   &   Seyfang   Mfg.   Co.   v.   Mait- 

land.  264. 


Boville  V.  Dalton  Paper  Mills,  223. 
Bowden    v.    Achor.    292.    800. 
Bowden  v.   Bailee,  37.30.   37-38. 
Bowden   v.    Dennis.    1009,   4942. 
Bowder  v.   Tiffany,   833. 
Rowdle  V.  Detroit   St.  Ry.   Co..  311. 
Bowen     v.     Baltimore     &     Philadelphia 

Steamboat   Co.,  5041.   5042,   504.3. 
Bowen   v.   Buckner,   140. 
Bowen  v.    Carolina,   C.    G.    &    C.    Ry. 

Co.,  248. 
Bowen  v.   Epperson.   145. 
Bowen  v.  Isenberg  Bros.  Co.,  1334. 
Bowen   v.    St.   Paul,   M.   &   M.   R.   Co.. 

843. 
Bowen   v.    Smith-Hall    Grocery    Co..    10. 
Bowen  v.  State,  452,  506,  512.  527,  .542. 

703,    2240. 
Bower  v.  Chicago  Consol.  Traction  Co., 

19.35. 
Bower  v.  Chicago  &  N.  W.  R.  Co.,  2389. 
Bowers  v.  People,  14. 
Bowers    v.    Walker,    3830,    3835,    3839, 

3840. 
Bowie   V.    Birmingham    Rv.    &    Electric 

Co.,  1736.  1737. 
Bowles  V.  Com..  294.  3119.  3135. 
Bowles  V.  Glasgow.  38. 
Bowles  V.  Lowery,  763.  852. 
Bowles   Live    Stock   Commission    Co.   v. 

Hunter,  665. 
Bowling  V.  Floyd,  810. 
Bowling   V.   Hax.    10. 
Bowling   Green   Gaslight   Co.   v.  Dean's 

Ex'x,  2562. 
Bowman  v.  Bowman.  997. 
Bowman  v.  Com.,  4798. 
Bowman  v.  Eppinger,  196. 
Bowman  y.   Fidelity   Trust   &   Develop- 
ment Co.,  790. 
Bowman  v.  First  Nat.  Bank  of  Broad- 
way,   1411,    1417,    1418,    14-Jl'.    2663, 

2989,  2990. 
Bowman    v.    Fuher.    218. 
Bowman  v.  State,  2515. 
Bowring  v.  Wabash  Ry.  Co .  984. 
Bowsher    v.    Chicago,    B.    &    Q.   R.    Co. 

790. 
Box  V.  Kelso.  764. 
Boyce  v.   California   Stage   Co.,   924. 
Boyce  v.  Chicago  &  A.  Ry.  Co.,  785. 
Boyce   v.    Palmer,   318. 
Boyce  v.  Schroeder,  577. 
Boyd  V.  Blue  Ridge  Ry.  Co.,  207. 
Boyd    V.    Grove.    170.    2355. 
Boyd  V.  Kimmel.  727. 
Boyd  V.  Oddous,  963. 
Boyd  V.  Oskaloosa,  4418.  4419. 
Boyd  V.  St.  Louis  Transit  Co.,  212. 
Boyd  V.   San  Pedro,  L.  A.   &  S.  L.  R. 

Co.,    902. 
Bovd  V.   State,  225,  380,  382.  496,  538, 

.598.    872,    931. 
Boyd's   Ex'rs   v.   Browne,  2896. 
Boyden  v.  Fitchburg  R.  Co.,  923. 
Boydston  v.  Sumpter,  1449. 
Boye  V.  Albert  Lea,  883. 
Boyer    v.    Bugher,    3848. 


5584  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Bo.ver    v.    Northern    Elevated    R.    Co., 

2489. 
Boyer  v.   State.  60,  81. 
Boykin    v.    Maddre.y.    4524. 
Boykin    v.    People. "  602. 
Boykin  v.  Perry,  8.'^4.  ^ 

Boykin   v.   State.  357,  797.   3265.   3280, 

3281.  3394. 
Boylan    v.    Everett.    881. 
Boyland  v.   Parkorshnrs.   4265,  4302. 
Boj'le  V.   Sasinaw,  2425. 
Boyles  v.  Texas  &-  P.  Ry.  Co.,  1815. 
Boynton  v.  Chicago  City  Ry.  Co.,  1003. 
Bovnton    v.    State,    954. 
Bozeman  v.  State.  188,  418,  -915. 
Brace  v.  Black.  90S. 
Bracey   v.   McGary.   795. 
Bracken    v.    Pennsylvania    R.    Co..    901. 
Bracken  v.  Union  Pac.  Ry.  Co.,  933. 
Brackney  v.  Public  Service  Corp.,  1783. 
Bradas  v.  Henry  Voght  Mach.  Co.,  4009, 

4124. 
Bradbury  v.  Alden,  967. 
Bradbury    Marble   Co.    v.    Laclede    Gas- 
light  Co.,  1115.  4414,  4418. 
Bradford    v.    Marbury.    278. 
Bradford  v.  National  Ben.  Ass'n.,  784. 
Bradford  v.  Pear.son,  5.5.3. 
Bradford  v.  People.  811. 
P.rariford  v.   St.   Joseph,  296. 
Bradford    y.    State,    874. 
Bradford  v.  Wil.son,  1152. 
Bradish  v.   Grant,   170. 
Bradley    v.    Camp    Mfg.    Co.,    75,    647. 

4780,  4785. 
Bradley   v.    Chicago,    M.    &    St.   P.   Ry. 

Co..    4142. 
Bradley  v.   Creath,  934. 
Bradley   v.   Drayton.   SO. 
Bradley  v.  Gorhani,  40. 
Bradley   v.   Lithonia  &   A.   M.   Ry.   Co., 

S95. 
Br.-idloy  v.  Onstott.  5460.  5476. 
liradlev   V.    Schrayer,   173. 
Tiradlev  v.  Second  Ave.   II.  Co.,  51.39. 
I',r:Hlley  v.  State,  ij5,  208,  257    408,  527, 

55! ».   745,  3559. 
P.rndley  v.  U.  S.,  909. 
F'.radlev  v.   Vandalia  R.   Co.,  553. 
Pr.Hllcy  Mfg.  Co.  v.  Chicago  &  S.  Trac- 

tidii  ( "().,  26.54. 
I'.nulsliaw   v.   P.ooth,  1460.   1464. 
I'.radsliaw   v.    Peoiile.    103i) 
P.radshaw  v.  State,  131,  885. 
I'.radstrcf't  v.      (irand     Island     Banking 

Co..    S!i!»,   9.36. 
Bradway    v.    Waddell.    802,    803,    800. 
Brady  v.  Cassidv.  2 1. 
liradv  V.  Clark,   16(i. 
I'.ra.jy   v.   Com..  9(!.   189,   447.    76!). 
I'.radv    V.    .Maiinle.   4.S(». 
P.rady  v.  Ki.li.y  At  Casey.  L539. 
I'.radv   v.    Slaf.'.   406. 
r.rady    v.    Stiaiib.    1195. 
I'.rau'aw    v.    Supreme    I^odge,    759. 
P.ragg    V.    Kng.'iri,    551. 
I'r.igg    V.    I/Jirawav.    lOO!!. 
Bragg  V.  Stale.  655,  819,  S66.  ' 


Braham  v.  State,  599.  606,  2178, 

Bramel  y.  Bramel.  5441. 

Bramlette  v.  State,  226.  511,  660. 

Branch  y.   Simons,   1453. 

Branch  v.  State,  270.  367,  564. 

Branch  Bank  at  Mobile  v.  Boykin,  212. 

Brand    y.    Bagwell.    300. 

Brand  v.   State,  749.  784. 

Brandes  y.   State,   395. 

Brandon   y.    Pritchett.    399. 

Pranhara  v.  State.  838.  9.50. 

Brann  v.   State,   108,  342. 

Brannisan    y.    People.    830. 

Brannon   y.    State,   437,   680. 

Branscum  v.  State.  1004,  3306. 

Branstetter    v.    Dorrough,    977. 

Brant  y.  Chicago  &  A.  R.  Co.,  303. 

Brant   y.    Gallup.    104. 

Branthover    y.    Monarch    Elevator    Co., 

722. 
BriTntlev  v.    State.   380.   681.    788,   842, 

2199, '2295,    2316.    .3082.    .3094,    3098, 

3187,    .3245,    .3282.    3.321,    3322,    33.34, 

3338,    3339,    3340,    3352,    3367,    3401, 

34,68.  3473.  3474,  .5529. 
Brantz  y.  Marcus,  947. 
Brasel  v.  "\V.  T.  Letts  Box  &  Cooperage 

Co..    245. 
Brashears  y.  Combs,  1348. 
Bra.sington     v.     Sorth     Bound     R.     Co., 

843,    2442,    5196.   5197. 
Brassell  v.   State.   958. 
Bratfisch  v.  IMason  Tp.,  1505. 
Bratt  y.   Swift,  3.59. 
Braun   v.   Thuet,   268. 
Braun   v.    Yallade.   894. 
Braunstein    y.    People's    Ry.    Co..    1767, 

2007.  2011,  2343,  2,349. 
Brautiean   v.  TTnion  Overall  Laundry  & 

Supply  Co..  896. 
Braxlev  y.  State.  270.  444,  ,655,  839. 
Braxton  y.  State.  270. 
Bray   v.   Ely,   744. 
Brayman    v.    Russell    &  Pvgh   Lumber 

Co..  .3!)06,  4140. 
Brayton  y.  Boomer.  145,  3580. 
Brazil   V.    State,   469. 
Brazis  y.  St.  Louis  Transit  Co..  355. 
Brecheisen   y.   Clark,   2926.   2942. 
Brocher   v.    Chicago    Junction    Ry.    Co., 

233. 
Breck  v.  State,  101. 
Breckenridge    v.    Com.,    3142. 
Bredlau   v.   York,   112. 
P.reen    y.    Eicld,    SM. 
P.recn  v.  United   Kys.  Co.  of  St.  i-ouis, 

130. 
Breese  v.  State,  274. 
Breese   v.    U.    S.,    1!)9.   203. 
I'.reiniM-   v.   Nugeut,   980. 
I'li'eiiiian   v.    People,  ,3049. 
I'.n  iiuan   v.   Streator,  1,57. 
I'.rcinicman  v.  P.  II.  (Jlatfeller  Co.,  873. 
P.reniieii    v.    Cliicago   ^V-    CarterviUe   Coal 

Co..  2(;i. 
Brent  v.  Clias.  11.  Lilly  Co.,  !).35. 
BriMits   V.    I.oiiisvilh'   tV:   N.   R.   Co.,   564. 
P>re<m    y.    Hiiikle,    5025. 


CASES   CITED 


5585 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  :.M74:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Brcreton  v.  Milford   &  U.  St.   Rv.   Co., 

S'JS. 
Broshcars  v.   Calleiuler,  895,  996,  2879, 

2SS0. 
Rresslor  v.   People,   22. 
IJresslcr   v.    Scliwertfcrsrer,    1010. 
Rresslin   v.    Star  Co.,   834. 
Brett  V.  Catlin,  3-54. 
Brett  V.  State,  118. 
Bretz  V.   Diehl,   140. 
Brew  V.  Seymour,  974. 
Brewer  v.  Barnett  Nat.  Bank,  75,  725. 
Brewer  v.  Doose,  484. 
Brewor  v.  State,  205.  703,  735,  854,  888, 

938,   3213.   3219. 
Brewer  v.  Wright,  1087. 
Brewin  v.  Farrell's  Estate,  111. 
Brewin  v.   State,  992. 
Brewster    v.    Corporation    of    Elizabeth 

City,  150. 
Brewster   v.    Crook    Connty,   900. 
Brewster  v.  Crossland,  967. 
Brewster  v.  State.  784,  840. 
Brice  v.   State,  272. 
Brick    V.    Bosworth,    859. 
Bridaeman  v.   State,  555. 
Bridges  v.  State,  343.  429. 
Bridges  v.  U.  S.,  326. 
Bridgewater  v.   State.  675. 
Brien  v.  Detroit  United  Ky.,  5127,  5138. 
Briffitt  V.   State,  713. 
Briggs  V.   Com.,   469. 
Briggs  V.  Georgia,  879. 
Briggs  V.  Jones,  702. 
Briggs  V.  Kohl,  484. 
Briggs  V.  People,  629,  2309. 
Bright    V.     Rnthenian      C4reck     Catholic 

Congregation,  835. 
Brilliant   Coal   Co.   v.   Barton,   661. 
Brinck  v.  Bradbury,  130. 
Brinckle  v.   England.   1218,  1220. 
Brindle  v.   State,   813. 
Brinegar  v.  State,  2181,  2197. 
Brininstool  v.     Michigan     United     Rys. 

Co..  638. 
Brinkoetcr   v.    State,   405. 
Brinkman  v.  Gottcnstroeter,  295. 
Brinkman  v.   Pacholke,  983,  989. 
Brinson  v.  State,  850. 
Brinton    v.    Walker,    308. 
Brisch  v.  Chicago  City  Ry.  Co.,  479. 
Brisco  V.  Laughlin,   167.  237. 
Briscoe  v.  Johnson,  2440. 
Briscoe    v.    Metropolitan    St.    Rv.    Co., 

1701,   2013. 
Briscoe  v.   State,  255. 
Briseno  v.  International  &  G.  N.  R.  Co., 

145. 
Brister  v.  State,  225. 
Bristow  V.  Central  State  Bank,  214. 
Britt  V.    Burghart,    1318. 
Britt    V.    Omaha    Concrete    Stone    Co., 

899. 
Brittain    v.    State.    272,    275. 
Rrittain  v.  Westall.   4501. 
Brittan    v.    Oakland    Bank    of    Savings, 

982. 
Britton  v.  St.  Louis,  206,  355,  360,  726. 

iNST.TO  JUBIKS— 3.jO 


Britton  v.  South  Penn  Oil  Co.,  167,  237. 

Britz   V.   Houlehan,   2352. 

Brixey  v.  New  York,  2S2. 

Rroncli's  Will.   In  re,  5447,  5448,  .5491. 

Broiidbent  v.  Denver  &  R.  G.  Ry.  Co., 

887.    2108. 
Broaddus  v.  Com.,  15. 
Broadnax   v.    State,    4.34. 
Broadstreet  v.  McKamey,  817. 
Broadway  Trust  Co.  v.  Fry,  936. 
Broadwell  v.  Sanderson,  4.532. 
Rrobst  v.  El  Paso  &  S.  W.  Co.,  288. 
Rrock  V.  J.  J.  Haley  &  Co.,  901. 
Rrock  V.  State,  205,  744. 
Brockman  v.  Metropolitan  St.  Rv.  Co., 

490. 
Brockway  v.  Blair,  978. 
Brodie    v.    Carolina    Midland    Rv.    Co., 

886. 
Brodie    v.    Connecticut    Co.,    490.    493, 

976. 
Rrogan  v.  Union  Traction  Co.,  666,  757. 
Brogdon  v.  State,  439. 
Brogetski    v.    Detroit   United   Ry.,   999. 
Broker  v.    Scobev,  5.311. 
Bromley  v.  Langhorne.  139  S.  W.  949. 

144  Ky.  761,  2430.  5203. 
RronnenburiJ:   v.   Charman,  7.31. 
Brooke  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

1001. 
Brooke  v.  People,  3660. 
Brooke  v.  Young,  210,  923. 
Brookin  v.   State,  459. 
Brookins  v.  State,  599,  3131. 
Brookman  v.  Rennolds,  75. 
Brooks  v.  Allen,  1174. 
Brooks  v.  Brookes.  852. 
Brooks  V.   Dutcher,  944,  950,   961. 
Brooks  V.   Geo.  Q.  Cannon  Ass'n,  2141. 
Brooks  V.  Goodin,  976. 
Brooks  V.   Griffin,   370. 
Brooks  V.  Hildreth,  13. 
Brooks   y.  Ingram,   5306. 
Brooks  V.  Lincoln  St.  Ry.  Co.,  5062. 
Brooks   V.   Muncie    &   P.   Traction    Co., 

715. 
Brooks  V.  Reynolds.  285 
Brooks  V.  Roberts,  482. 
Brooks  V.  State,  130,  225,  292,  342,  379, 

438,   505.    702,    744,    781,   858,   1005, 

3542,  3543.  3630,  4823. 
Brooks  V.   Steen,  391. 
Broom  y.   Atlantic  Coast  Line   R.   Co., 

881. 
Broom  v.  Broom,  2521. 
Brotherhood     of    Painters.     D'ecorators 

and  I'a))erhangers  of  America  v.  Bar- 
ton, 4339. 
Brotherhood    of   Railroad    Trainmen-  v. 

Swearingen,  4336. 
Brothers  v.  Home,  101. 
Brotherton  y.  People,  613. 
Bfotherton  v.  Weathersby.  844. 
Broughton     v.    MoGrew     (C.     C.     Ind.) 

3682,   3688,    3701,   3702,   3703,   3709. 

3717,  3724,  3725,  3728.  5.544. 
Browder-Manget  Co.  v.  West  End  Bank, 
.  867. 


5586  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4. 


Brower  v.  Emerson,  93. 

Brown  v.  Anderson,  1)99. 

Brown  v.  Atlanta,  06  Ga.  71,  166. 

Brown  v.  Atlantic  Coast  Line   R.  Co., 

87,  415. 
Brown  v.   Bosworth,  5320. 
Brown  v.  Bowen,  4190. 
Brown    v.    Bra.shear,    5210. 
Brown  v.  Bush,  995. 
Brown  v.  Calumet  River  Ry.  Co.,  2617. 
Brown  v.  Campbell,  47. 
Brown  v.  Chicago,  B.  &  Q.  R.  Co.,  899. 
Brown  v.   Chicago,  R.  I.  &  P.   R.  Co., 

1750. 
Brown  v.   Chicago   &   N.   W.    Ry.   Co., 

780. 
Brown  v.  Com.,  181,  820,  3175. 
Brown  v.  Crawford,  814. 
Brown  v.  Crown  Gold  Milling  Co.,  3880, 

4452. 
Brown  v.  Duluth,  S.   S.  &  A.  Ry.  Co., 

733. 
Brown  v.  Durham,  3682. 
Brown  v.  Emerson,  233. 
Brown  v.  First  Nat.  Bank,  4436. 
Brown  v.   Fisher,  1117. 
Brown  v.  Fowler,   1407. 
Brown  v.  Gillespie,  828. 
Brown  v.  Globe  Printing  Co.,  828,  838. 

997,  3700,  3710. 
Brown  v.  Graham,  1209. 
Brown   v.   Hannibal   &    St.    J.   R.    Co., 

843. 
Brown  v.  Harris,  918. 
Brown  v.  Johnson.  1169. 
Brown  V.  Kentfield,  949. 
lirown  V.   Dangner,  173,  1596. 
Brown  v.  I^mon  Cove  Ditch  Co.,  4121. 
Brown  v.  L«ppo,  139. 
Brown  v.  Lessing,  2924. 
Brown  v.  McAllister.   766. 
Brown  v.  McBride,  867. 
Brown   v.    McCord   &   Bradfield   Furni- 
ture Co.,  798. 
Brown  v.  McCorniick.  290. 
Brown  v.   Martin,  3s56. 
Brown  v.  Master,  481. 
Brown   v.   Matiieson,    747. 
P.rown   V.  Matthews,   560. 
Brown   v.    Missouri,   K.   &   T.    R,   Co., 

725. 
Brown  v.  Mitts.  898. 
I'.rown  V.  Montgomery,  978. 
I'rown  V.  Moore,  171. 
P>rown   v.   Morris,  8.34. 
Brown  v.  Northwestern  R.  Co.  of  South 

Carolina,  901. 
P.rown  V.  Oregon  King  Afiiiing  Co.,  1(>6. 
Brown  v.  P(<.|'1'',  5(M>,  S27. 
P.rown   V.    Pcopl(!'s   (Jaslight  Co.,  260. 
Brown    v.    I'oltir,    ]93. 
Brown    v.    I'nblishers:     George   Knapp 

&  C;o.,  373(;. 
Brown  v.   Quincy,   O.  &  K.  C.  R.  Co., 

27. 
Brown  v.  Rliode  Island  Co.,  702,  1968. 
P.rown   V.   Rice's    ,\(hn'r,  290,   4.*'.2. 
P.rown    V.    .St.    Ixuis    &   S.    F.    J{.    Co., 

4565. 


Brown  v.  Scott  County,  956. 

Brown  v.  Sloan,  2939." 

Brown  v.  Southern  Ry.  Co.,  3905. 

Brown  v.  Spiegel,  1305,  1306. 

Brown  v.  Stacy,  41. 

Brown  v.   Swanton,  388.  ^ 

Brown  v.  State,  15,  36,  55,  73,  97,  107, 

120,  156,  1,83,  187,  225,  269,  281,  293, 

298,  ,309,  315,  326,  330,  331,  347,  351. 

376,  382,  397,  407.  421,  437,  439,  446, 

452,  474,  497,  506,  510,  511,  513,  521. 

526,  527,  531,  543,  603,  608>  650,  675. 

703,  781,  783,  790,  848,  849.  850,  858. 

867,  910.  913,  916,  1004,   1005,  2254. 

2748,    3094,    3103,   3122,    3152,   3165. 

3172,   3393,  3427,   3538,    3557,   4537. 

4812,  5524. 
Brown  v.  U.  S.,  46,  269,  314,  909,  954. 
Brown  v.  Vermont  Mut.  Fire  Ins.  Co.. 

2818. 
Brown  v.  Walker,  28,  481. 
Brown  Bag  Filling  Mach.  Co.  v.  United 

Smelting  &  Aluminum  Co.,  154,  172. 
Brown  Co.  v.  Cooper,  2953. 
Brown  Co.  v.  Perrill,  167. 
Brown's   Heirs  v.   Patton's   Heirs,  545. 
Brown's   Will,   In   re,  5507. 
Brown  &  Co.  v.  Bennett,  1211. 
Brownback  v.  Frailey,  169. 
Browne  v.  U.  S.  471,  909. 
Brownell  v.  Fuller,  853,  2847. 
Brownell  v.  Moorehead.  574. 
Brownell  v.  People,  271. 
Browning  v.   Chicago,  R.   I.  &   P.   Ry. 

Co.,  249. 
Browning  v.  Hlght,  294. 
Browning  v.  Jones,  150. 
Browning  v.  State,  226.  522,  935,  5011. 
Brownlow  v.  Woolard,  290. 
Brovhill    v.    Norton,    1467.    1468,    1471, 

1473,  1474.  148:^. 
Brozek   v.    Steinway  Ry.   Co.   of   Long 

Island   City,   939,   956. 
Bruanstein  v.  People's  Ry.  Co.,  2368. 
Brubaker  v.  Kansas  City  Electric  Light 

Co.,  2574. 
Bruce  v.  State.  273,  496. 
Biuce    V.    Western    Pipe    &    Steel   Co., 

79,  894. 
Bruce  Co.   v.  Yax,  69. 
Bruce's  Adm'x  v.  Callahan,  5233,  5248. 
Bruch  V.  Carter,  308. 
I'.rucke  v.  Hubbard,  279,  1149. 
Bruckshaw   v.  Chicago,  R.  I.  &  P.  Ry. 

Co.,  211. 
liruder  v.  State,  3307. 
P.ruen  v.  Gralin,  6S9. 
Bruenn    v.    Nortli    Yakima   School  Dist. 

No.  7,  Yakima  County,  252. 
Bruger  v.  Princi^ton   &  St.  Marie.  Mut. 

Fire  Ins.  Co.,  2799,  2.8,32. 
Bruggenuin  v.  Railroad  Co.,  5162. 
P.rugier,   Succession  of,  5438. 
Brumback  v.  German  Nat.  Bank  of  Bea- 
trice, 1413. 
I'.nunbaugii  v.  State,  364. 
l^ruii  v.  Chicago  ('ity  K.  Co.,  166. 
P.runaugh  v.  State,   169,  279.  27(52. 
Brundage  v.   State,  336.  622,   733,  840. 


CASES   CITED  5587 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4S47  to  5564. 


Bruner  v.  U.  S.,  505.  3102. 

Bruner  v.  Wado,  102. 

Brunette  v.  Gagcn,  580,  670. 

Brimk  v.  Hnthniacher,  3827. 

Bninner  Fire  Co.  v.  Payne,  121. 

Bruno  v.  People.  327. 

Bruno  v.  State.  86. 

Brunson  v.  Dawson   State  Bank,  5031. 

Brunsvold   v.   Medgorden,  2692. 

Brunswick  &  A.  R.  R.  v.  Toomer,  955. 

Brunswick  &  W.  R.  Co.  v.  Wiggins,  19. 

Brunswig  v.  White.  2486. 

Brush  V.  Long  IsJand  R.  Co.,  160. 

Brush  V.   Smith,  93. 

Brush   Electric   Light    &   Power   Co.   v. 

Simonsohn,    2368. 
Brushaber  v.   Stegemann,   2731. 
Brusie  v.  Peck  Bros.  &  Co.,  247. 
Bruske  v.  Neugent.  1276. 
Brusseau  v.  Lower  Brick  Co.,  766,  977. 
Br.van  v.  Chicago,   R.  I.  &  P.  Ry.  Co., 

484,  487,  723. 
Bryan  v.  Donnelly,   121. 
Bryan  v.  U.  S.  Incandescent  Lamp  Co., 

128,   237. 
Bryan  v.  Ware,  205. 
Bryant  v.  Kansas  City  Rys.  Co.,  666. 
Brvant  v.  Modern  Woodmen  of  America. 

285,    767. 
Bryant  v.  Simmons.  824. 
Brvant  v.  State,  336.  370,  434,  469,  538, 

686,  744,  850,  2190. 
Bryant  v.  U.  S.,  576. 
Bryce  v.  Cayce,  75,  124. 
Brydges  v.   Cunningham.   259. 
Buchanan  v.  Caine,   168. 
Buchanan    v.    Cranberry    Furnace    Co., 

268,   837,   956. 
Buchanan  v.  Houston  &  T.   C.  R.   Co., 

564. 
Buchanan     v.     Minneapolis     Threshing 

Mach.  Co.,  975. 
Buchanan  v.  Missouri,  K.  &  T.  Ry.  Co. 

of  Texas,  774.. 
Buchanan     v.     Occident     Elevator     Co., 

978. 
Buchanan   v.    State.   507. 
Buchannan  v.  Gribble.  901. 
Buchart  v.  Ell,  864.  956. 
Bucher   v.   Showalter,   811. 
Buchman    v.    Jeffery,    998. 
Buchholz  V.  Feustel.  267. 
Buchholtz  V.  RadclifEe.  736,  4299,  5543. 
Buck  V.  Hogeboom,  920. 
Buck  V.     People's     Street     Railway     & 

Electric  Light  &  Power  Co.,  859,  1002. 
Buck  V.  Territory,  624,  960. 
Buck's  Will,  In  re.  5445. 
Buckalew   v.   Quincy,   O.   &   K.    C.    Ry. 

Co.,    409. 
Buckeye     Cotton     Oil     Co.     v.     Horton, 

4384. 
Buckeye  Powder  Co.  v.  E.  I.  Du  Pont 

de  Nemours  Powder  Co.,  919. 
Buckhannon    v.    Com.,   604. 
Buckhannon  &  N.  R.  Co.  v.  2616. 
Buckhauon  v.  State,  .538. 
Buckingham  v.  Harris,  1537,  1559. 


..Buckley  v.  Collins,  1.394. 
Buckley    v.    Alassachusetts    Bonding    & 

Insurance  Co.,  902,  981. 
Buckley  v.   Runge,   50. 
Buckley  v.  Silverberg,  213. 
Buckley  v.  State,  294,  665. 
Buckley    v.    Westchester    Lighting    Co., 

870. 
Bucklin  v.  Thompson,  204. 
Bucklin  v.  U.  S.,  677. 
Buckner   v.    State,    132,    909. 
Buckner   v.    Stockyards   Horse    &    Mule 

Co..  3963.  4099,  4390. 
Buckry-Ellis  v.  Missouri  Pac.   Ry.   Co., 

564. 
Budan's  Estate,  In  re,  223. 
Budd  y.  Brooke,  876. 
Budd  v.  Hoffheimer,  246. 
Buel  V.  State,  759,  914. 
Buel  V.  The  New  York,  933. 
Buell  v.  Adams.  83. 
Buffalo  Pitts   Co.   v.   Stringfellow-Hume 

Hardware  Co.,  64. 
Buffalo    Zinc    &    Copper    Co.    v.    Mc- 

Carty,  1462. 
Buford   v.   State,  651. 
Bugbee   v.   Kendricken,   291. 
Bugg  v.  Holt,  669. 
Bughman   v.   Byers.  20. 
Buhl  Malleable  Co.  v.  Cronan,  289. 
Buhler  v.   State.   189. 
Buie   v.    Buie,    931. 
Building   Supply    Co.    v.    Jones.   901. 
Building    «fe    Loan    Ass'n    of   Dakota    v. 

Guillemet.  2995,  2996. 
Bulen  v.  Granger,  104.  302. 
Bulkeley  v.  Keteltas,  6.. 
Bull  v.   Com..   589. 
Bull  V.  Griswold,  2441,  5-332. 
Bull's  Case,  3161. 
BuUington   v.   Newport  News   &  M.   V. 

Co.,  4737,   4754. 
BuUington   v.    State.   292,   364,   529. 
Bullitt  v.  Farrar.  2888. 
Bullock   v.   Butler   Exchange   Co.,   1817. 
Bullock    V.    Menninger.    15.38. 
Bullock  V.  Yakima  Valley  Txansp.   Co., 

565,  1001. 
Bumgardner   v.    Southern   Ry.   Co.,   137. 
Bumgarner  v.  State.  272. 
Bump  v.   McGrannahan.  387,  759. 
Bunce  v.  McMahon,  367,  836. 
Bunck  V.   McAulay,  178. 
Bundy  v.   McKnight.   206. 
Bunker  v.    State,  2858. 
Bunn  V.  Hargraves,  832. 
Buntin  v.  Danville,  2538. 
Buntin  v.  State,  817. 
Bunting  v.   Saltz,  2948,  2995. 
Bunyan  v.  Loftus,  665. 
Burbridge  v.  Kansas  City  Cable  R.  Co.. 

1801,  1986. 
Burch  V.   Southern   Pac.   Co.   899,   925. 
Burdett   v.    State,   4.37. 
Burdick  v.  Freeman.  956. 
Burdick  v.  Michael,  984. 
Burdoiu  v.  Trenton,  229. 


5oS8 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol,  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5.5G4. 


Burger  v.  Omaha  &  C.  B.  St.  Ry.  Co., 

302,   1975. 
Burgpi-  X.  Sinclair.  683. 
Burger  v.  State,  403. 
Burger  v.  Tnxicab  ilotor  Co.,  574. 
Burgess  v.  Com.,  72. 
Burgess  v.  Felix.  241. 
Bnreess  v.  Pan-American  Life  Ins.  Co., 

3703. 
Burs-ess    v.    State,    273.    35S,    497,    5S4, 

953. 
Burgess  v.  Territoi'y,  374. 
Burgess  v.  Tucker.  710.  5305. 
Burgett  V.  Burgett.   836. 
BurTio  V.  Minneapolis  &  St.  L.  Ry.  Co., 

4Q90 

Burk~v.  Areata  &  M.  R.  R.  Co.    24.59. 

Burk  v.  Creamery  Package  Mfg.  Co., 
662. 

Burk  V.  Reese,  411. 

Burk   V.  State.   1.39.  334.  443.  537. 

Burke  v.  Chicago  &  N.  W.  Ry.  Co., 
8H8. 

Burke  v.  First  Xat.  Bank,  193. 

Burke  v.  Mallv.  282. 

Burke  v.  :Manhattan  R.  Co.,  4729. 

Burke  v.  Maxwells  Adm'rs,  9. 

Burke  v.  Sharp,  2668,  2946,  2948,  2950, 
2951,  2957. 

Burke  v.  Toledo  P.  &  W.  Rv.  Co.,  734. 

Burke  Const.  Co.  v.  St.  Ix)uis  &  S.  F. 
Rv.  Co..  1009. 

Burkett  v.- State,  72,  113,  317,  751,  3382. 

Burkhalter  v.  State,  620.   . 

Burkholder   v.    Stahl,    838. 

Burks  V.  Com.,  72. 

Burley  v.  Menefee,  1283. 

Burlingim  v.   State,  586. 

Burlington.  K.  &  S.  W.  R.  Co.  t.  John- 
son. 2(;;52. 

Burlington  Lumber  Co.  v.  Southern  Ry. 

Co.,   900. 
Burlington  &  M.  R.  R.  Co.  v.  Sehluntz, 

834. 
Burmeister   v.   Giguere.    2.59. 
Burnaman  v.  State,  3371. 
Burn.'s  v.  Chicago,  R.  I.   &  P.  Ry.  Co., 

20:54,  2039. 
Burnett  v.  Crawford.  77. 
Burnett  v.  People.  427.  2220. 
Burnett  v.  Soulc,  895,  982. 
Burnett  v.  State,  272,  592,  813,  873,  953, 

5022. 
Burnett    v.    Wilmington,    N.    «S:    N.    Ry. 

Co.,   943. 
Burnett    Cigar    Co.    v.   Art    Wall    l*:\\Hn- 

Co..   290. 
P.urnctia    v.    Mancline    Coal   Co.,    .''.880, 

3.S.S2. 
Burn.-y  v.  Slati'.  120,  27.3,  294,  514,  8.50. 
Btirinv  V.  'i'orrcv,  9.'?. 
I'.urnli;ini  v.  Allen.  1-120. 
I'.nndiani    v.    Il;irdy   Oil    Co.,   0.5, 
I'urnJiJini    v.    Logon,   8.35. 
r.urnluun'K    Will,    97((. 
I'.urns  V.  Chirk,  KK*."'.. 
P.iinis   V.   Corn.,   9:!;;,   ;!079,  3093,  3280, 

3407,  3173. 


Burns  v.  Elba,  216. 

Burns  v.  Goddard,  283. 

Burns  v.   Kendall,  121. 

Burns  v.  Limerick,  167. 

Burns  v.  Pennsylvania  R.  Co.,  634,  035. 

I'.urns  V.  People,  21,  805,  807. 

Burns  v.  Polar  Wave  Ice  &  Fuel  Co., 

155. 
Burns  v.  Sennett,   1017. 
Burns  v.   State,  60,  98,   159.   272,  326, 

417,  427,  402,  624,  626,  803,  809,  814, 

3132,  3141,  3169,   3171. 
Burns  v.  United  Rys.  Co.  of  St.  Louis, 

662. 
Burns  v.  Woolery,  987.    - 
Burn;)    International   Detective   Agency 

V.   Powers,  20. 
Burr  V.  McCallum,  688. 
Burrell  v.  Southern  California  Canning 

Co.,   154,   170. 
Burrell  v.   State,  124,  226. 
Burroughs  v.   Burroughs.  2522. 
Burroughs  v.  State.  814,  955. 
Burrow  v.  Hot  Springs,  97.  1006.  21S4. 
Burrows  v.  Delta   Transp.  Co.,  48,  691. 
Burrows  v.  Likes,  147,  240. 
Burt  v.  Garden  City  Sand  Co.,  996. 
Burt  v.  Long,  121. 
Burt  V.  INIcBain,  3733. 
Burt  V.  Mver.  2123. 
Burt  V.  State.  448,  531. 
Burt   &   Brabb   Lumber   Co.   v.    Hurst, 

169. 
Bnrtles  v.  State.  50. 
Burton    V.     Cumberland    Telephone    & 

Telegraph  Co..  5271. 
Burton  v.  Curyea,  5360.  5361. 
Burton   v.    ^Lirch,    881. 
Burton   v.   Merrick,   982. 
Burton  v.  Neill,  825. 
liurt.iu    V.    Rosemary    Mfg.    Co.,    211, 

1218,  1221. 
Burton    V     State.    I87.    202,    3-53,   442, 

.503,  5.34,  611,  620,  744.  756,  781,  916. 
Burton  v.  West  Jersey  Ferry  Co.,  949, 

961. 
Burton    v.    W^ilmington.   &    W.    R.    Co., 

5()4. 
Burton  Const,  Co.  v.  Metcalfe,  220. 
Burton's  Adm'r  v.   Cincinnati   N.   O.   & 

T.  I*.  Ry.  Co.,  lOlL 
P.usalt  V.  Doidge,  128. 
l'.n,s(li  V.  Los  Angeles  Ry.  Corporation, 

i:!0. 
P.usch   V.  Ti<'iitl;md,  829.  9.32. 
P.usch     V.    Wilcox,    2879,    2885,    2SS6, 

29it:;,   1.520. 
Biischer    V.     New    York     Transp.     Co., 

.5255. 
llusc  \-.   Ktissell,  4:'.5(>. 
I'.ush  V.  Com.,  425. 

I'.ush   V.    Foiircber,  919,  924,  982.  989. 
I'.ush    V.    i'eople,  .S()5. 

I'.ush  V,  Si.Mi",  2()().  376,  452,  508,  806, 
sn.  .s:;;>.  on,  ,5007. 

I'.ush    \.    Western    I'liion    Tel.  Co..  160. 
I'.ush   V.    WolTord.  914. 
Bii.sjahn  v.  McLean,  1165. 


CASES   CITED  5589 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol. '4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5.J64. 


Bnsf!oy  v.  Charleston  &  W.  C.  Ry.  Co., 
15-). 

Bnst    V.    Cornoll    Steamboat    Co..    o30S. 

Bu.stor  Brown  Co.  v.  North-Mehornay 
Furniture  Co.,  242. 

Busterufl  v.  Farrington.  28S0. 

Biistillos  V.  Southwestern  Portland  Ce- 
ment Co.,  901. 

Butclier  v.  Bell,  726. 

Butcher  v.  Death,  211. 

Butchers'  Melting  Ass'n  v.  Commercial 
Bank,  950. 

Butler  V.   Barret  &  Jordan,   7. 

Butler  V.  Cams.  957. 

Butler  V.  Chicago  &  N.  W.  Rv.  Co.,  491. 

Butler  V.  Detroit  Y.  &  A.  A.  Ry.,  59. 

Butler  V.  Gannon,  817. 

Butler  V.  Gazette  Co.,  980. 

Butler  V.  Gill,  4.  730. 

Rutler  V.  Hill,  1094.  1046. 

Butler  V.  State,  38,  228,  258,  357,  437, 
445.  507,  512,  517,  525,  533,  839. 

Butler-Ryan  Co.  v.  Williams,  5308. 

Butsch  V.  •  Emprson-Brantingham  Im- 
plement Co.,  3885. 

Butt  V.  State,  347. 

Ruttermiller  v.  Schmid,  484.  x 

"Button  V.   Hudson   River  R.   Co.,  5167. 

Button  V.  Metoalf,  477. 

Buttrill  Guano  Co.  v.  Curry,  397. 

Butts  V.  State,  342. 

Butz  V.  Murch  Bros.  Const.  Co.,   1015. 

Butz  V.   Schwartz,  358. 

Buxton  V.  Ainsworth.  988. 

Ruyken  v.  Lewis   Const.  Co.,  222. 

Buzzell  V.  Emerton.  844. 

Byars  v.  Wabash  R.   Co.,  4705. 

Bya.s  V.  StfVte.  623. 

Bybee  v.  Dunham.  2476,  2488. 

Bybee  v.  Irons.  9.31. 

Byers  v.  Ingraham.  155. 

Byers  v.  Wallace.  122,  160. 

Byford   v.  Girton.   950. 

Byington  v.  Merrill.  577. 

Byles  V.  Hazlett,  l<i3. 

Bynon  v.   State,  551. 

Bynum  v.  Brady,  2969,  2970. 

Bynum  v.  Southern  Pump  &  Pipe  Co., 
936. 

Bynum  v.  State.  508,  3221. 

Byrd  v.  Beall,  58. 

Byrd  v.  Bvrd,  292. 

Byrd  v.  Ellis,  931. 

Byrd  v.  State,  38,  86,  523,  8549. 

Byrd  Irr.  Co.  v.  Smyth,  558. 

Byrne  v. 'Doughty,   281. 

Byrne  v.  News  Corn..  723. 

Byrne  v.   Smith,  820. 

Byrne's  Will.    In  re.   101. 

Byrnes  v.  Byrnes,  1077. 


Cabell  V.  Menczer,  488. 
Cabiness  v.  State,  255. 
Cable  V.  Paine.  411. 
Cable  Co.  v.  Shelby.  249. 
Cabrera  v.  State,  439. 


Cache  River  Drainage  Dist.  v.  Chicago 

&  E.  I.  R.   Co..  2528. 
Cadbury  v.  Nolen,  47. 
Caddell  v.  State,  517. 
Cady  V.  Keller,  976. 
Cady  V.  Owen,  857. 
Cady   V.    State.   663. 
Caesar  v.  State,  299,  336. 
Caffe-  V.   State,  3.562. 
Cage  &  Crow  v.  Owens,  285. 
Cahaba    Southern   Mining   Co.   v.   Pratt, 

3987. 
(;ahill  V.  Applegarth,  239. 
Cahill    V.    Dellenback,    154. 
Cnhill  V.  Liggett  &  Meyers  Tobacco  Co.. 

837. 
Cahn  V.  Kadd,  356. 
Caiger  v.  State,  652. 
Cain  V.  Hunt,  50. 
Cain   V.   Kanawha   Traction   &   Electric 

Co..  903. 
Cain  V.   State,  152,  423,  519.   533,  571, 

3089,  3626. 
Cairns  v.  Moore,  660. 
Calder  v.  Southern  Ky.  Co.,  2442,  2444. 
Caidw'll   V.   Auto   Sales   &    Supply   Co., 

1333. 
Caldwell  v.  Duncan,  873. 
Caldwell  v.  Hoskins,  900. 
Caldwell   v.   Kennison.   8. 
Caldwell  v.  Murphy,  950. 
Caldwell  v.  Nichol,  207. 
Caldwell'  v.  Northern  Pac.  Ry.  Co.,  999. 
Caldwell  v.  State,  470,  3123,  3127,  3155, 

3237.    3411. 
Caldwell  v.  Tannehill,  1540,  1562. 
Caldwell-AVatson    Foundry    &    Machine 

Co.   v.   Watson,   749. 
Calef  V.  Thomas,  3833,  3848. 
Cal.  Hirsch  &  Sons  Iron  &  Rail  Co.  v. 

Coleman,   243. 
Calhoun  v.  Akeley,  1323. 
Calhoun  County  v.  W^atson,  4423. 
Calhoun.  Denny  &  Ewing  v.  Whitcomb, 

23,   1512,   1563.   2102.   5531. 
Calish'^r   v.    Mathias.    682. 
Calkins  v.  Seabury-Calkins  Consol.  Min- 
ing   Co.,    906. 
Callahan  v.  State,  14.  271,  620,  757. 
Callan  v.  Hanson,  485. 
Callan  v.  McDaniel.  764,  920. 
Callaway   v.   Fash,   923. 
Callaway  v.  Milligan,  5562. 
Callaway  v.   State,  452,   22,36. 
Callaway  &  Truitt  v.  Gay,  889. 
Callicoatte   v.    State.    717. 
Callison  v.  Smith,  483. 
Calsky   v.    State,    664. 
Calton  V.  T'tah,  655. 
Calumet    Electric    St.    Ry.    Co.    v.    Van 

Pelt,  646. 
Calumet  R.  Ry.  Co.  v.  Moore,  649. 
Calvin  v.  State,  420,  3101. 
Camarillo  v.   State,  441. 
Camden  &  A.  R.  Co.  v.  William.s.  9,  837. 
Camden  &  S.  Rv.  Co.  v.  Burr.  981.    > 
Cameron  v.  B,  Roth  Tool  Co.,  158. 


5590  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Cameron    v.    Duluth-Superior    Traction 

Co.,    230. 
Cameron  v.  New  England  Telephone   & 

Telegraph  Co.,  833. 
Cameron    v.    Stack-Gibbs    Lumber    Co., 

2138. 
Cameron  v.  Vandegriff,  49. 
Cameron  v.  Wentworth,  306. 
Cameron  Mill  &  Elevator  Co.  v.  Ander- 
son, 2419. 
Caminetti  v.  U.  S.,  802,  341,  392. 
Camp  V.  Bagwell  &  Bagwell,  832. 
Camp   V.    Chicago    Great    Western    Ry. 

Co.,   283. 
Camp  V.  PhiUips.  279. 
Camp  V.  State.  1009. 
Camp  V.  Wabash  R.  Co.,  636. 
Camp  Transfer  Co.  v.  Davenport,  5203, 

5204. 
Campau  v.  Dubois,  891. 
Campau  v.   Langley,  125. 
Campbell  v.   Campbell,   .54. 
Campbell  v.  Beckett,  815,  825. 
Campbell  v.  Canadian  Northern  Ry.  Co., 

161,  833. 
Campbell  v.  Day,  882,  1221,  1570. 
Campbell  v.  Duluth  &  N.  E.  R.  Co.,  288, 

.898. 
Campbell  v.  Ellsworth,  1010. 
(Campbell  v.   Greer,   1154. 
Campbell  v.  Holland,  909. 
Campbell  v.  Hyde,  2733,  2734. 
Campbell  v.   Johnson,  2082. 
Campbell  v.  Ludin,  66. 
Campbell   v.   Milh-r,  804. 
('ampbell  v.   Moure.   5.58. 
Campbell  v.  New  England  Mat.  Life  Ins. 

Co.,   414. 
Campbell  v.  Order  of  Washington,  285. 
Campb'll  V.  Pcoi^le.  .'!4.5S. 
Campbell  v.  Shiv.ers.  26G4. 
Campbell    v.    Springfield    Traction    Co., 

763. 
Campbell  v.    State.   120.   159.   181,   292, 

350.  434.  495,  529,  531,  552.  S59,  867, 

2238,  5416. 
Campbell  v.  1".  S..  25. 
Campbell   v.   Walker.  4402,   5142,   5204, 

.5205,  .5216,  5225,  5246. 
f Campbell  v.  Warner,  670. 
Campbell    v.    Western    Union    Telegraph 

Co.,    68. 
f^anipi.ell  Co.  v.  Angus.  2722. 
Campbell  &  Davis  v.  Moll,  3591. 
Campos  v.   Stat",  .523. 
Canada  v.  Curry,  118. 
Canalcs  v.  Slate,  8-49. 
('aiicfMiii  V.   I'enplc,  465. 
Candehiria   v.   Al.iiison,   T.   &  S.   F.   R. 

Co.,    196. 
fandland  v.  M.-Uen,  0.38. 
Caiilicld  V.  ('hi«ago,  K.  I.  &  P.  Ry.  Co., 

721. 
CaiifKld    V.    Hard.   246. 
('.'inCn  Id    Luiidicr    f'o.    v.    F<int    Lumber 

Co..   21(K.'.   2116. 
Canuey  v.  Walkelnt ,    1110. 


Canning  v.   Chicago  &  M.  Electric  Ry. 

Co.,  411.^ 
Cannon  v.'"  Dean,  975. 
Cannon  v.  L°wis,  637,  735. 
Cannon  v.  South  Dakota  Cent.  Ry.  Co., 

546. 
Cannon  v.  Territory.  508,  597. 
Canon   v.   Grigsby,   799. 
Canon  v.  State,  783. 
Canterberry   v.    State.   271. 
Cantine  v.   Dennis,  484. 
Canton   Lumber   Co.   of   Baltimore  City 

v.   Miller,  773. 
Cantrell    v.    State,    187,    188,    575,   663, 

3271. 
Cantwell  v.  State,  158. 
Cape  Girardeau  &  0.  R.  Co.  v.  Bleechle, 

2623. 
Capell  V.  New  York  Transp.  Co.,  250. 
Capital  Bank  v.  Armstrong,  1173. 
Capital  City  Bank  v.  Wakefield,  581. 
Capital   City   Brick  &  Pipe  Co.   v.  Des 

Moines,  829,  833. 
Capital  Fire  Ins.  Co.  v.  Kaufinan,  2799, 

2801. 
Capital   Traction    Co.   v.    Contner,    833, 

5110. 
Capital  Traction  Co.  v.  Crump,  267. 
Caples  V.   State,  293,  623,  1239.  4830. 
Caplin  V.  St.  Louis  Transit  Co.,  641. 
Capshaw  v.  State,  349,  5006. 
Card  V.  Fowler,  48. 
Cardarelli    v.    Providence    Journal    Co., 

992,  3714. 
Carden  v.  Humble,  900. 
Garden  v.  State,  751,  3346. 
Carder  v.  Bank  of  West  Viiiginia,  936. 
Carder  v.   Primm,  289.  291,  773. 
Cardozo  v.  Middle  Atlantic  Immigration 

Co.,    129,    1530. 
Cardwell  v.  Louisville  &  N.  R.  Co.,  4718. 
Cardwell  v.  State,  225,  781. 
Carey  v.  Callan's  Ex'r,  828,  933. 
Car°y  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

858 
Carev  v.  State,  3249,  3299,  3326,  3342, 

3343,   3355. 
Carey  v.  Woodruff,  3675. 
Cargile  v.  State,  448,  454,  597. 
Cargill  v.  Com..  428. 
Carl  V.  S"ttegast,  487,  738,  5333. 
Carl  V.  Wolcott,  564.  979,  1512. 
Garland  v.  Day,   950. 
(^arle  v.  Nelson,  1011. 
Carle  v.  Pe()i)le.   29,   73,  3078.- 
Cnrlcton   v.    State,   329,    543,    755,   830, 

8.39,  840. 
Carletoii  County  Farmers'  Mnt  Fire  Ins. 

Co.  V.   ViAoy  Bros.,  898. 
Carli'loii-Fcrguson     Dry     Goods    Co.    V. 

McFarlaiid.  484. 
("arlcton  Miii.  iV:  Mill.  Co.  v.  Bvaii,  720. 
Carlie  v   .P.enlley,  2(;S. 
(!arliu    v.    (iraiid    Trunk    Western    Ry. 

Co.,  4699. 
Cni'liu   y.  Russell.   757. 
f^irlin  &  Co.  V.  Eraser,  278. 
Carlisle  v.  Foster,  582. 


CASES   CITED  5591 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Carlisle  v.  Hill,  206. 

Carli.sle  v.  Xovak.  1^5. 

Carlisle  v.  State,  ISl.  185,  341. 

Carlock  v.  Spencer,   S17. 

Carlon    v.    Citv    Sav.    Bank    of    Omaha, 

899,  2389.  3588. 
Carlson  v.  Connecticut  Co.,  259. 
Carlton  v.  Krueger,    88. 
Carlton  v.  Monroe,  9(18. 
Carlton  v.  People,  452. 
Carlton  v.  State,    269.   598. 
Carlton    v.    Wilmington    &    W.    R.    Co., 

881. 
Carlvle  Canning  Co.  v.  Baltimore  &  O. 

S.   W.  Ry.  Co..  806. 
Carmany  v.  West  .Jersey  &  S.  S.  R.  Co., 

856. 
Carmichael  v.    Southern    Bell   Telephone 

&  Telegraph  Co..  5274. 
Carmichael  Co.  v.  Miller,  558.  748. 
Carmicle  v.  State,    1238. 
Carmody  v.  Boston  Gaslight  Co.,  125. 
Carmody  v.  St.  Louis  Transit  Co.,  1741. 
Carmona  v.  State,   443. 
Carnes  v.  Com.,  3079,  3093,  3142,  3467. 
Carnes  v.  Piatt.  852. 
Carney  v.  Concord   St.  Ry.,  5080,  5105. 
Carney   v.    Marouette   Tliird  Vein   Coal 

Mining  Co..  227. 
Carney  v.  New  Ym-k  City  Ry.  Co.,  387. 
Carney  v.   State,  660. 
Carolina   Rice   Co.   v.   West  Point   Mill 

Co.,  71.        ^ 
Carothers  v.  Finlev.   160. 
Carp  V.  Queen  Ins.  Co.,  172,  3829,  3846, 

3851,  3853. 
Carpenter  v.  American '  Aec.  Co..  952. 
Carpenter    v.    Baltimoro    &    O.    R.    Co., 

1665,  1669,  1670,  1671. 
Carpenter  v.  Campbell   Automobile   Co., 

288. 
Carpenter    v.    Chicago    &    A.    Ry.    Co., 

168. 
Carpenter  v.  Dickey,  230,  985. 
Carpenter  v.  Dowe,   927. 
Carpenter  v.  Gruendler  Mach.  Co.,  136. 
Carpenter  v.  Hyman,   689. 
Carpenter  v.  Kansas  City  Southern  Ry. 

Co.,  828. 
Carpenter  v.  People.  180. 
Carpenter  v.  Red  Cloud,  634. 
Carpenter   v.   Smithey,    554,    902,    1313. 

1318.  1319. 
Carpenter  v.  State.  .327,  525. 
Carpenter    v.    Virginia-Carolina    Chemi- 
cal Co.,  278. 
Carpenter  v.  Walker,   646,   4473. 
Carper  v.  Cook,  4997. 
Carr  v.   Minneapolis.  St.  P.  &  S.  S.  M. 

Ry.  Co.,  867,  4733,  4750,  4751. 
Carr  v.  Mouzon.  781,  1130. 
Carr  v.  Prudential  Ins.   Co  .  3774. 
Carr  v.   State.   124.   186,  443.  458,  503, 

516.   542.    612,    734,    811,    839,    3245, 

3405,  3418. 
Carraher  v.   San   Francisco  Bridge  Co., 

139. 
Carrell  v.   Kalamazoo  Cold-Storage  Co., 

279. 


Carrell  v.  State,  437. 

Carrico   v.   West    Virginia    C.   &  I*.   Ry. 

Co.,   278,   924.   1810.   1818,   1050. 
Carrigan  v.  Hull,  111. 
Carrington  v.  Graves,  554,  711. 
Carrington   v.    Holbrook,   Cabot   &   Rol- 
lins, 265. 
Carrington  v.  Odom.  283. 
Carrington   v.    Pacific   Mail    S.    S.    Co., 

774. 
Carroll  v.  Boston  Elevated  Ry.  Co.,  300, 

780. 
Carroll  v.  Campbell,   167. 
Carroll   v.   Chicago   City   Ry.    Co.,    145, 

5.53. 
Carroll  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 

Co..  50. 
Carroll  v.    Grande   Ronde   Electric   Co., 

2575,  2577,  2578. 
Carroll    v.    Kansas   Buff   Brick   &   Mfg. 

Co..  897. 
Carroll  v.  Paul's  Adm'r,  909. 
Carroll  v.  People's  Ry.  Co.,  289. 
Carroll  v.  State,  339,  516,  523,  717,  783, 

850,   5019. 
Carroll    v.    Washington    Water    Power 

Co.,  950. 
Carroll  v.  Wicgains,   817. 
Carroll  v.  Williston,  962. 
Carson  v.  Old  'Nat.  Bank,  762. 
Carson  v.  Southern    Rv.    Co..   698. 
Carson  v.  State,  72.  113,  275,  298,  459, 

3333. 
Carson  v.  Turrish,  2382.   '      • 
Carstens  v.  Earles,    487,   488. 
Carstens   v.    Stetson    &    Post    Mill    Co., 

227. 
Carter  v.  Becker,  821. 
Carter  v.  Bennett.  828. 
Carter  v.  Buchanan,  717. 
Carter  v.  Butler.  5354. 
Carter  v.   Carter.  682.   956. 
Carter  v.  Chambers.  355,  387,  551,  974. 
Carter  v.  Com.,    159. 
Carter  v.  Goff,   124. 
Carter  v.  Howard.  711. 
Carter  v.  :Marshall,   149. 
Carter  v.  Maryland  &  P.  R.  Co..   4756. 

4765,    4770.    4778.    4779.    4789.    4790. 
Carter  v.  Missouri,  K.  &  T.  Ry.  Co.  of 

Texas,   737. 
Carter    v.    Missouri    Mining   &    Lumber 

Co.,  968. 
Carter  v.  Richart.  3880,  3881. 
Carter  v.    Seaboard  Air  Line   Ry.   Co., 

886. 
Carter  v.  Shorter,  204. 
Carter  v.  SiouS   City   Service   Co.,   268. 
Carter   v.    South    Texas   Lumber   Yard, 

68. 
Carter  v.  State,  78.  182.  274.  379.  390. 

403,  434,  506.  510.  .523.  535.  542.  604. 

670.    749.   839.    866.    953,    1027,   2269, 

2276,   2589,   2590.  4824. 
Carter  v.    Tennessee   Coal,   Iron   &   Ry. 

Co.,   2.505.   2540. 
Carter  Coal  Co.  v.  Bates,  3936. 
Carter  &  Co.  v.  Kaufman,  948. 
Carter  &  Ford  v.  Brown,  921. 


5592  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains? 
pp.   2151  to  3474;    Vol.  4,  pp.  347a 

Cartlidge  v.  Sloan,   1337. 

Tartwrisht  v.  Canodp,    5000.    .5001. 

Cartwright  v.  McElwain.   29G9,   2971. 

Carty  v.  State.    4,    014. 

Caruth  v.   State.   4802.  4816. 

Caruthers  v.  Balsley.    162. 

Caruthers  v.  Link,  ]01. 

Cai-uthers  v.  Ross,    1519. 

Carver   v.   Carolina,   C.    &  O.    Ry.    Co.. 

1792. 
Carver  v.  Power   State  Bank,   574. 
Carver  v.   State,  60. 
Carwile  v.  State,   515,   5S6,   750. 
Carv  v.  Norton.  925. 
Casady  v.  Casadv,  268. 
Casassa  v.  Seattle,  4236. 
Casco  Bank  v.   Iveene,  973. 
Case  V.  Atlanta  &  C  A.  L.  Ry..  175. 
Case  r.  Borrows.  14.5. 
Case  V.  Chicago  Great  Western  Ry.  Co., 

135.  748.  780,  4695. 
Case  V.  Hannahs,  124. 
Case  V.  Weber,   217. 
Case  V.  Williams.  50. 
Casey  v.   Chicago  Consol.  Traction  Co.. 

5100,  5101. 
Casev  T.  Grand  Trunk  Western  Rv.  Co., 

213. 
Casey  v.  Hoover,  174. 
Casev   V.    .1.    W.    Reedy   Elevator    Mfg. 

Co..  797. 
Casey  v.  Kelly-Atkinson  Const.  Co.,  679. 
Casey  v.  State,  400,  869. 
Cash  v.  Com.,  3256. 
Cash  V.  State.  849. 
Cashman  v.  Proctor,    8.33. 
Casky  v.  ITaviland.  764. 
Casner  v.  State,  430. 
Cason  V.  State.  652. 
Casper  v.  Geek.  ]51. 
Casper  v.   State,  520. 
Cassingham  v.  Berrv.   2.35. 
Castle  V.   State,   371.  2301. 
Castle  V.  Wilsr)n,   799. 
Ca.stleman  v.  Riisteidioltz,  145. 
Castleman  v.  Sherry.    87. 
Castner  v.  People,  735. 
C:i>^tiier  V.  The  Dr.  Franklin,  920,  952, 

9.">(),  965. 
Caston   V.    State,   821. 
Castona  v.  State,  909. 
Caswell   V.   Fellows,   8.33. 
Catariz.iro    Di    (Jioririo    Co.    v.   F.    W. 

Stock  He  Sons,  7(i8. 
Cjitasauqiia    Mfg.    Co.    v.    Hopkins,   482, 

688. 
Cafr.   V.    State.    605. 
('alh<jnt   V.   r.rewer.   9.56. 
("at Ill-art    v.    Coin..    84,    110. 
Cathc-art  v.   Mattln-ws,   7.59. 
Cathey  v.  Sr-attje  lOl.ctrle  Co.,  4403. 
rniliolie  Ordir  f)f  Foreslens  v.  Fitz,  996. 
Cat  I  in    V.    I'ond,    ].5(». 
Caiidill    V.   Com.,    (150. 
Ciiii;,'linian  v.   C.  S.,  402. 
Caiiglii-oM    V.    State,    3115,    .3253,    Ij.'A'i'J, 

.3401;. 
Cuuley    V.   State,   303. 


pp.  1  to  1018  ;  Vol  2,  pp.  1019  to  2150  ;  Vol.  3, 
to  4845;  Vol.  5,  pp.  4847  to  55G4. 

C.  Aultman  &  Co.  v.  York,  842. 
Cauthern   v.    State,   734. 
Cavallaro  v.  Texas  &  P.  R.  Co.,  949. 
Cavaness  v.  State,  126. 
Cavin  v.  Southern  Pac.  Co.,  1725. 
Cavitt  v.  Davis,  2091. 
Caw  V.  People,  226. 
Cawley  v.   State,  153,  516. 
Caywood  v.  Seattle  Electric  Co.,  142. 
C.  B.  Coles  Sons  Co.  v.  Standard  Lum- 
ber Co.,  636. 
C.   B.   Crosland  Co.  v.  Pearson,   75. 
C.  C.   C.  Fire    Hose  &  Rubber    Co.    v. 

Decker,    901. 
C.  C.  Emerson  &  Co.  v.  Stevens  Grocer 

Co.,    951. 
Cecil  V.  Mundv,  2672,  2841,  2842,  4.363. 
Cecil    V.    State.    3060. 
Cedarland  v.  Thompson,  5193. 
Celender   v.    State.    2235. 
Central    Branch    Union   Pac.   R.   Co.    v. 

Andrews.  680,  696. 
Central    Branch    Union   Pac.   R.   Co.   v. 

Holcomb,   301. 
Central    Branch   Union   Pac.    R.    Co.    v. 

Young,  .301. 
Central  Coal  &  Coke  Co.  v.  Bui;ns,  914, 

3974. 
Central  Coal  &  Cok"  Co.  v.  Good.  2094. 
Central    Coal    &    Coke    Co.   v.    Graham, 

894. 
Central  Indiana  Ry.  Co.   v.  Clark,  560. 
Central  T>aud  Co.  of  Buchanan  v.  Oben- 

chain,   2126,   2127. 
Central   Nat.    Bank   v.    F.   W.    Drosten 

.Jewelry   Co..    197. 
Central   of   Georsin    Ry.    Co.    v.    A.     C. 

Dowe  &  Co.,  1689. 
Central   of   Georgia    Ry.    Co.   v.    Baglev, 

204.  749.  4752. 
Central  of  Georgia  Ry.   Co.  v.  Barnitz, 

555. 
Central  of  Georsria  Ry.  Co.  v.  Bernstein, 

388.   2705.   2707. 
Central  of  Georgia  Ry.  Co.  v.  Blackman, 

229 
Central    of    Georgia    Ry.    Co.    v.    Bond, 

952. 
Central  of  Georgia  Ry.  Co.  v.  Borland, 

854. 
Central   of   Georgia   Ry.    Co.    v.   Broda, 

l(i71. 
Central    of   Georgia   Ry.   Co.   v.    Brown, 

.564.  573.  2019.  2427. 
Central  of  (Jeorgia  R.V.  Co.  v.  Campbell. 

1713. 
Central    of  Georf'a   Ry.   Co.   v.   Ciiicago 

Varnish   f'o..  97.3. 
Central   of  (Jeorgia   Ry.   Co.   v    C()l(>.   67. 
Central    of    (ieorgia    Ry.    Co.    v.    Cooper, 

Central    of    (ieorgia    Ry.    Co.    v.    Cr;ine, 

I7:;i. 

Central     of     Georgia     Rv.     Co.     v.     Do 

Loach,    7:!0. 
Central    of    (Jeorgia   Ry.    Co.    v.    Dothan 

Mule    Co.,    J 06. 


CASES  CITED  5593 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS  ;    Vol.  2,  pp.  1010  to  2150;    Vol.  3, 
pp.   2151  to  .3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Contral    of   Georgia    Ry.    Co.    v.    Duffy, 

63. 
Central  of  Georgia  Ry.  Co.  v.  Edmond- 

son,   4733. 
Central   of   Georgia   Ry.   Co.   v.   Ellison, 

60.  4011. 
Central    of    Georgia    Ry.    Co.    v.    Grady, 

Central  of  Georgia   Ry.   Co.   v.  Hardin, 

836. 
CentT-al  of  Georgia  Ry.  Co.  v.  Hartley, 
.  720,    732.    1003. 

Central  of  (^eorgia  Ry.  Co.  v.  Hill.  6.35. 
Central  of  Georgia  Ry.   Co.  v.   Hughes, 

634. 
Central  of  Georgia  Ry  Co.  v.  Johnston, 

153. 
Central  of   Georgia  Ry.   Co.   v.  Knight, 

975. 
Central  of  Georgia  Ry.  Co.  v.  Larkins, 

289,   776. 
Central   of  Georgia  Ry.   Co.   v.   McClif- 

ford,   836. 
Central  of  Georgia  Ry.  Co.  v.  McGuire, 

298,   675,   4167. 
Central   of   Georgia  Ry.   Co.   v.   McNab. 

243. 
Central  of  Georgia  Ry.  Co.  v.  Madden, 

6.39,   851. 
Central  of  Georgia  Ry.  Co.  v.  Manches- 
ter Mfg.  Co.,  399. 
Central    of    Georgia    Rv.    Co.    v.    Mote, 

19. 
Central  of  Georgia  Ry.  Co.  v.  Newman, 

844. 
Central  of  Georgia  Ry.  Co.  v.  Orr,  103. 
Central   of   Georgia  Ry.   Co.   v.    Perker- 

son.  801. 
Central  of  Georgia  Ry.  Co.  v.  Ray,  895, 

1018. 
Central  of  Georgia  Ry.  Co.  v.  Reid,  851. 
Central   of   Georgia    Rv.    Co.    v.    Sowell, 

103. 
Central  of  Georgia  Ry.  Co.  v.  Williams, 

4753. 
Central  of  Georgia  Ry.  Co.  v.  Woodall, 

127. 
Central   Pac.  Ry.   Co.  v.   Feldman,  894. 
Central    Pass.    Ry.    Co.    v.    Chatterson, 

792. 
Central    R.    R.    v.    Freeman,    944. 
Central  Ry.   Co.   v.   Ankiewicz,   844. 
Central  Ry.  Co.  v.  Bannister,  647,  677, 

726. 
Central   Ry.   Co.   of    Baltimore   v.    Cole- 
man. 940. 
Central  R.  &  Banking  Co.  v.  Attaway, 

309. 
Central   R.   &   Ranking   Co.   of   Georgia 

V.  Phinazee,  356. 
Central  Texas  &  N.  W.  Ry.  Co.  v.  Bush, 

718. 
Central  Texas  &  N.  W.  Ry.  Co.  v.  Gib- 
son,   642. 
Central    Vermont    Ry.    Co.  v.    Bethune, 

4037. 
Central  Warehouse  Co.  v.  Sargeant,  27. 


Cerrano  v.  Portland  Ry.,  Light  &  Power 

Co.,  214,  288. 
Cerriglio  v.  Pettit,  777,  2902,  4519. 
Cerrillos  Coal  R.  Co.  v.   Deserant,  214, 

224. 
Cerro  Gordo  County  v.  Wright  County. 

2147. 
Cesure  v.  State,  651,  746. 
C.    F.    Kleiderer    &    Son    v.    Aldridge's 

Ex'x,  664. 
Chaddick  v.   Haley,  670. 
Chaddock  v.  Tabor,  5419. 
Chadima  v.  Kovar,  66. 
Chadwick  v.  U.  S.,  2078. 
Chamberlain  v.  Baltimore  &  O.  R.  Co., 

2439. 
Chamberlain    v.    Masterson,    701. 
Chamberlain   v.   Pratt.   963. 
Chamberlain  v.  State.  273,  403. 
Chambers  v.   Bedell,  999. 
Chambers  v.  Borough  of  South  Chester, 

4234. 
Chambers  v.  Chester,  984. 
Chambers   v.   Farnham,   161. 
Chambers  v.   Gardner,    149. 
Chambers  v.  Meant,   487. 
Chambers    v.    Milner    Coal    &    Ry.    Co., 

2705,  2706. 
Chambers  v.  Morris,  658. 
Chambers  v.  People,  30. 
Chambers    v.    Short,    4.509. 
Chambers  v.  Walker,  75,  712,  944. 
Chamblee     v.     Farmers'     &    Merchants' 

Bank,  413,   895. 
Cbambliss  v.  U.  S.,  269,  461. 
Chamness  v.  Chamness,    50.    836. 
Chamness  v.  Cox,  804,  810,  3792. 
Champagne  y.  Hamey,  4844. 
Champion  v.  Daniel,  989. 
Champion  v.  Johnson  County,  759. 
Champion    Iron    Fence    Co.    v.    Bradley, 

685. 
Champlin   v.   Pawcatuck  Valley  St.  Rv. 

Co..  268,  5055,  5096,  5158. 
Chan   V.   Slater,   237. 
Chance    v.    Indianapolis    &    W.    Gravel 

Road  Co.,  811. 
Chancey  v.  State,  2220,  3272. 
Chandler   v.   De   Graff.   5.53. 
Chandler  v.  Illinois  Cent.  R.  Co.,  2371. 
Chandler  v.  Jost,  764,  5482.  .5493,  54!36 
Chandler  v.  Keeler,  2540,  5267. 
Chandler  v.  Prince,  871. 
Chandler  v.   State,  525,   528.  651. 
Chaney  v.  Phnenix  Ins.  Co.,  777. 
Chaney  v.   State.  377. 
Chapin  v.  Ann  Arbor  R.  Co.,  161.  084. 
Chapin  v.   Haley.   573. 
Chaplin  v.  Brookline  Taxi  Co.,  897. 
Chapman  v.  Brown,  153. 
Chapman  v.  Capital    Traction   Co..   258, 

955,  1950,  1951. 
Chapman  v.  Chicago,  etc.,  Ry.  Co.,  824. 
Chapman  v.  Com.,  425. 
Chapman  v.  Erie  R.  Co.,  551. 
Chapmau  v.  Holding,  955. 
Cliapman  v.  Kansas  City,   C.   &   S.  Ry. 

Co.,  2113,  211.5,  211S. 


5594  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4. 


Chapman  v.  Levy  &  Levy,  1414. 

Chapman  v.  McAdams,  480. 

Chapman  v.  McCormick,  799,  857. 

Chapman  v.  Pfarr,  69(j. 

Chapman  v.  St.  Louis  Belt  &  Terminal 

Ry.  Co.,  2G14. 
Chapman  v.    State.   126,   348,  402,  430, 

530,  699.  782.  912. 
Chapman  v.   Strong,  5213,  5244. 
Chappell  v.  Allen,  290,  554. 
Chappell  V.  Cady,  836. 
Chappell  v.  Roberts,  741. 
Chappell  V.  State,  200.  338,  749,  785. 
Chappell  T.  Trent.  5431,  5484,  5494. 
Qhapple  v.  State,  286. 
Charette  v.  L'Anse,  263. 
Chariton  Plow  Co.  v.  Davidson,  118. 
Charles    v.    Boston    Elevated    Ry.    Co., 

2454. 
Charles  v.  T'.   S..  996. 
Charles  City  Plow  &  Mfg.  Co.  v.  Jones, 

647. 
Charles  Taylor  Sons' Co.  v.  Hunt,   866, 

928. 
Charleson  v.  Russell,  3681. 
Charleston  Ins.  &  Trust  Co.  v.  Corner, 

96. 
Charleston  &  W.   C.  R.   Co.  v.  Brown, 

370. 
Charleston   &  AY.   C.   Ry.   Co.   v.   Duck- 
worth, 836. 
Charlotte  Harbor  &  N.  Ry.  Co.  v.  Tru- 

ette,  874. 
Charlton  v.  Kelly,  4187,  4188.  4189. 
Charpentier  v.  Bresnaham,  2702. 
Charping  v.  Toxaway  Mills,  4123. 
Charter  v.  r.«ine,  8. 
Chase  v.  Buhl  Iron  Works,  790. 
Chase  v.  Cable  Co..  985. 
Chase  v.  Ralston,  2947. 
Cha.se  v.  Stevens,  4434. 
Chastang  v.  Chastang,  1147. 
Chateaugay   Ore   «&   Iron   Co.   v.   Blake, 

961. 
Chatelle  v.  Illinois  Cent.  R.  Co.,  798. 
Chatham  v.  Stat's  617. 
Chatman  v.  State,  334. 
Chattahoochee    Brick    Co.    v.    Sullivan, 

303. 
Chattahoochee  Nat.  Bank  v.  Schley,  177. 
Chattanooga,  R.  &  C.  R.  Co.  v.  Clowdis, 

174. 
Chattanooga,  R.  &  C.  R.  Co.  v.  Owen, 

675,  691. 
Chaltaroi    R.    Co.   v.    Leftwidi's   Adiu'r, 

250. 
Chavarria  v.  State,  666. 
C 'haves   v.    Cliavcs,   50. 
("liavez   v.   Teirijdr.v,    198, 
(Jhcntharri  v.  Slate,  .'M(t. 
Cheatliaiii  v.  WillMT.  9.".6. 
('he'k  v.  SealM.ard  Air  I.iiie  Ry.,  208. 
(IhecHinan  v.  J''<lt,  1212. 
Ch'-ifetz   V,    Hills,     1377. 
Chcuery  v.  Fil<hlinrg  K.  Co.,  950. 
Cheney  v.  Stale.  I.".!',  (iS'j. 
CleijowetL  v.  Burr,  924. 


Chenoweth   v.    Southern   Pac.    Co.,   908, 

4763,   4764,   4785. 
Cherry  v.  Cox,  2100. 
Cherry   v.   Des   Moines    Leader,    193. 
Cherryfield  &  M.  Electric  R.  Co.,  Appeal 

of,  83. 
Chesapeake    Iron    "Works    of    Baltimore 

City  v.  Hochschild,  Kohn  &  Co.,  4407. 
Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Fos- 
ter   855 
Chesapeake,  O.  &  S.  W.  R.  Co.  v.  Hen- 
dricks,  855. 
Chesapeake   Stevedoring   Co.   v.    Hufua- 

gel,   817. 
Chesapeake  <&  N.  Ry.  v.  Crews,  241. 
Chesapeake   &   O.   R.    Co.   v.   Anderson, 

4563,   4564. 
Chesap'^ake  &  O.  Ry.  Co.  v.  Arringtou, 

292,  2399,  3986. 
Chesapeake    &    O.    Rv.    Co.    v.    Austin, 

1733,  1734,  1736,  1821. 
Chesapeake  &  O.  Ry.  Co.  v.  Bland,  2377. 

4631. 
Chesapeake  &  O.  Ry.  Co.  v.  Booth,  897. 
Chesapeake  &  O.  Ry.  Co.  v.  Burke,  1807. 
Chesapeake  &  O.  Ry.  Co.  v.  Caruahan, 

647. 
Ch'^sapeake    &,    O.    Ry.    Co.    v.    Clowes, 

1867,  1953. 
Chesapeake  &  O.  Ry.  Co.  v.  Com.,  802. 
Chesapeake  &  O.  Ry.  Co.  v.  Conley,  4612. 
Chesapeake   «fe   O.    Ry.    Co.    v.    Dwyers 

Adm'x,  2475. 
Chesapeake  <fc  O.  Ry.  Co.  v.  F.  W.  Stock 

&  Sons,  279,  922. 
Chesapeake  &  O.   Ry.   Co.  v.   Hawkins, 

4603. 
Chesapeake  &  O.  Ry.  Co.  v.  Hogg,  897, 

4625,   4671. 
Chesapeake  &  O.   Ry.   Co.   v.   Honaker, 

4605. 
Chesapeake  &  O.  Ry.  v.  Honley.  1797. 
Chesapeake   &  O.   Ry.   Co.   v.   Jennings, 

768. 
Chesapeake    tS:    O.    Ry.    Co.    v.    Jordan, 

1782,  1945,  1984,  2379. 
Chesapeake    &    O.    Ry.    Co.    v.    Kelly's 

Adm'x,  2463,  2498. 
Chesapeake    &    O.    Ry.    Co.    v.    Lang's 

Adm'x,  780. 
Chesapeake  &  O.  Ry.  Co.  v.  McCarthy, 

986. 
Chesapeake  &  O.  Ry.  Co.  v.  Mason,  4732. 
('hesapeake  «&  O.   Ry.  Co.  v.  Meadows, 

.3932. 
(Jhesapeake  &   O.   Ry.   Co.   v.   Newton's 

Adm'r,    399:5.    4126. 
(^hesaix'ako  &  O.  Ry.  Co.  v.  Perkins,  984. 
('hesapeake  «.V:  O.  Ry.  Co.  v.  Perry,  573, 

896. 
Clii'sapeake   &   O.    Rv.   Co.  v.    Roliinsuii, 

897,   1892. 
Chesapeake    »fc    O.    Ry.    Co.    v.    Rogers' 

Adm'x,    l.")89,  4.597. 
ChesiipeaUr    iV   O.    Rv.    Co.   v.    Rowsey's 

Adm'r,    lOCO,  417:!. 
( 'hisapeiikr   iVo  ().    Ry.   Co.  V.   Saunders' 

Adm'r,  4583,  4596.  ' 


CASES   CITED  5595 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  21.50;    Vol.  3, 
pp.  2151  to  3474;    Vol.  i,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Chesapeake  &  O.  Ry,  Co.  v.  Stein,  558. 
Chesapeake  &  O.  Ry.  Co.  v.  SwaMz,  902. 
Chesapeake    «&   O.   Ry.    Co.    v.    Vaughn, 

251,  1738. 
Chesapeake  &  O.  Rv.   Co.  v.  Warnock's 

Adm'r,  (361.  4()72.  4(in.-i. 
Chesapeake   &   O.   Rv.    Co.   v.    Whitlow, 

5307. 
Chesapeake   tS:  O.   Ry.   Co.   v.   "Williams' 

Adm'r,  897. 
Chesapeake    &    Potomac    Telephone    Co. 

V.  Lysher,  2380.  5191. 
Chesapeake  &  Potomac  Tel^phuue  Co.  v. 

State,  2470,  2476. 
Chesney  v.  Meadows,  7S1. 
Chesrown  v.  Bevier,  796. 
Chessman  v.  Hale,  965. 
Chester  v.   State,  16. 
Chestnut  v.  Sawyer,  943. 
Chestnut  v.  State.  744.    . 
Chewning  v.  State,  411. 
Chezem  v.  State,  271.  311.  S40. 
C.  H.  Gilliland  &  Son  v.  Martin,  166. 
Chiapparine  v.  Public   Service  Rv.   Co., 

729. 
Chicago  Anderson  Pressed  Brick  Co.  v. 

Reinneiger.  153,  776. 
Chicago  Ander.«on  Pressed  Briclo  Co.  v. 

Sobkowiak,  858. 
Chicago  Athletic  Ass'n  v.  Eddv  Electric 

Mfg.  Co.,  554,  799. 
Chicago,   B.   <&  Q.   R.   Co.  v.  Anderson. 

758 
Chicago,  B.  &  Q.  R.  Co.  v.  Appell,  4719. 
Chicago.  B.  &  Q.  R.  Co.  v.  Bautsch.  2.53. 
Chicago,  B.  &  Q.  R.  Co.  v.  Blunt,  127. 
Chicago,  B.  &  Q.  R.  Co.  v.  Cash.  4744. 
Chicago,  B.  &  Q.  R.  Co.  v.  Kravenbuhl, 

691. 
Chicago.  B.  &  Q.  R.  Co.  v.  Kuster,  790. 
Chicago.  B.  &  Q.  Ry.  Co.  -v.  Lampman, 

1892,    1911. 
Chicago,  B.  &  Q.  R.  Co.  v.  Libey,*249, 

687. 
Chicago,  B.  &  Q.  R.  Co.  v.  Oy.ster,  978. 
Chicago,  B.  &  Q.  R.  Co.  v.  Pdyne,  766, 

2460. 
Chicago,  B.  &  Q.  R.  Co.  v.  Pollock,  887, 

4631,    5521. 
Chicago,    B.    &   Q.    R.    Co.   v.    Simpson 

Bros.,    1700. 
'Chicago,    B.    &   Q.   R.    Co.   v.    Starmer, 

968. 
Chicago,  B.  &  Q.  R.  Co.  v.  Upton,  893. 
Chicago,  B.  &  Q.  R.  Co.  v.  Yorty,  888. 
Chicago  City  Ry.  Co.  v.  AJiler,  799. 
Chicago  City  Ry.  Co.  v.  Bundy,  489,  495. 
Chicago   City   Ry.   Co.   v.    Carroll,   688, 

726.        • 
Chicago  City  R.  Co.  v.  Crauf,  174. 
Chicago  City  Ry.  Co.  v.  Feunimore,  302, 

489. 
Chicago   City   Ry.    Co.   v.   Flynn,   1761, 

1983. 
Chicago  City  Ry.  Co.  v.  Hackett.  246. 
Chicago  City  Ry.  Co.  v.  Ilagenback,  983. 
Chicago  City  Ry.  Co.  v.  Hyndshaw,  976. 


Chicago  City  Ry.  Co.  v.  Kastrzewa,  663, 
908. 

Chicago  City  Ry.  Co.  v.  Keenan,  117. 

Chicago  City  Ry.  Co.  v.  Kenyon,  2.53. 

Chicago  City  Ry.  Co.  v.  Lowitz,  776. 

Chicago  City  Ry.  Co.  v.  Mager,  301. 

Chicago  City  Ry.  Co.  v.  Math,  792. 

Chicago  City  R.  Co.  v.  Mauger,  554,  722. 

Chicago  City  Ry.  Co.  v.  Mumford,  9'6a. 

Chicago  City  Ry.  Co.  v.  Nelson,  489. 

Cliicago  City  Ry.  Co.  v.  O'Donnell,  554, 
798. 

Chicago  City  Ry.  Co.  v.  Olis,  27,  322. 

Chicago  City  Ry.  Co.  v.  Osborne,  176. 

Chicago  City  Ry.  Co.  v.  Phillips,  756. 

Chicago  City  Ry.  Co.  v.  Ratner,  1010. 

Chicago  City  Ry.  Co.  v.  Rohe,  303,  5064. 

Chicago  City  Ry.  Co.  v.  Ryan,  307. 

Chicago  City  Ry.  Co.  v.  Sandusky,  712, 
799. 

Chicago  City  Ry.  Co.  v.  Schaefer,  23G, 
686. 

Chicago  City  Ry.  Co.  v.  Schuler.  566. 

Chicago  City  Ry.  Co.  v.  Sheehan,  649. 

Chicago  City   Ry.  Co.  v.   Shrove,  983. 

Chicago  City  Ry.   Co.  v.   Smith,  763. 

Chicago  City  Ry.  Co.  v.  Soszvnski,  5058, 
5128. 

Chicago  City  Ry.  Co.  v.   Sullivan.  854. 

Chicago  City  Ry.  Co.  v.  Taylor,  879. 

Chicago  City  Ry.  Co.  v.  Tuohy,  40. 

Chicago  Consol.  Tr.action  Co.  v.  Ma- 
honey,  975,  1750,   17.58. 

Chicago  ('onsol.  Traction  Co.  v.  Schrit- 
ter,  553.     . 

Chicago    Crayon   Co.  v.    Rogers.   4533. 

Chicago,   etc.,  R.   Co.  v.   Bryan.   1758. 

Chicago,  etc.,  R.  Co.  v.  Hall,  2643. 

Chicago,  etc.,  R.  Co.  v.  Harwood,  2469. 

Chicago,  etc.,  R.  Co.  v.  Holland,  2370. 

Chicago,   etc.,  R.  Co.  v.  Robbius,  823. 

Chicago,  E.  &  L.  S.  Ry.  Co.  v.  Adamick, 
635. 

Chicago  General  Ry.  Co.  v.  Novaeck, 
686. 

Chicago  Great  Western  Ry.  Co.  v.  Bai- 
ley, 641. 

Chicago  (ireat  Western  R.  Co.  v.  Mc- 
Cormick,  893,  4107. 

Chicago  Great  Western  Ry.  Co.  v.  Mc- 
Donough.   411,  948.  974. 

Chicago  Great  Western  Ry.  Co.  v.  Price, 
40. 

Chicago  Great  Western  Ry.  Co.  v.  Rod- 
dy, 919. 

Chicago  Guaranty  Fund  Life  Soc.  v. 
Ford,  835,  855. 

Chicago  Hydraulic  Press  Brick  Co.  v. 
Campbell,  290,  776,  800. 

Chicago,  I.  &  L.  Ry.  Co.  v.  Brown, 
4789. 

Chicago,  I.  &  L.  Ry.  Co.  v.  Lake  Coun- 
ty Savings  &  Trust  Co.,   554. 

Chicago,  I.  &  L  Ry„  Co.  v.  Martin, 
868. 

Chicago,  I.  &  L.  Ry.  Co.  v.  IMedlock, 
896. 

Chicaso,  I.  &  L.  Ry.  Co.  v.  Pritchard, 
288; 


5596  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  ?, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Chicago  Live   Stork   Commission   Co.   v. ' 

Conn  ally.  837.  804. 
Chicago   Live    Stock   Commission   Co.   v. 

Fix,   837.  864. 
Chicago  Mill  &  Lumber  Co.  v.  Johnson, 

766. 
Chicago,  M.  &  St.  P.  Ey.   Co.  v.  Alex- 
ander. 738. 
Chicago.  M.  &  St.  P.  Ey.  Co.  v.  Ander- 
son, 7S0. 
Chicago,    M.   &   St.  P.  Ey.   Co.   v.   Gill, 

1015. 
Chicago,  M.  &  St.  P.  Ey.  Co.  v.  Halsey, 

999. 
Chicago,  M.  &  St.  P.  E.  Co.  v.  Kendall, 

711. 
Chicago.  M.  &  St.  P.  Ey.  Co.  v.  Linde- 

man,  641. 
Chicago.  M.  &  St.  P.  Ey.  Co.  v.  O'Sul- 

livan,  24G0.  4602.- 
Chicaso,  M.  &  St.  P.  E.  Co.  v.  People, 

4554. 
Chicago.   M.   &   St.   P.   E.   Co.   v.   Voel- 

ker.  247.  40.30. 
Chicago    North    Shore    St.    Ey.    Co.    v. 

Hebson.   (j87. 
Chicago,  P.  &  St.  L.  Ey.  Co.  v.  Eeuter, 

983. 
Chicago    Packing    &    Provision    Co.    v. 

Tilton,   1430. 
Chicago,   E.   I.    &   G.   Ey.    Co.   v.   Cla.v, 

8^38. 
Chicago,    E.   I.   &   G.   Ey.   Co.   v.    Com- 

stock,   1914. 
Chicago,  E.  I.  &  G.  Ev.  Co.-  v.  De  Bord, 

140.   147.   639. 
Chicago,  E.  I.  &  G.  Ey.  Co.  v.  Forrester, 

1011. 
Chici-go,  E.  I.  &   G.   Ey.   Co.  v.   Green, 

871. 
Chicago,  E.  I.  &  G.  Ey.  Co.  v.  Groncr, 

129. 
Chicago,   E.   I.  &  G.   Ey.   Co.  v.   Knox, 

148. 
Chicago,  E.   I.  &  G.  E.  Co.  v.  Mitchum, 

7:JS,  4011. 
Cliicago,  E.   I.  &  G.   Ey.   Co.  v.  Oliver, 

146. 
Chicago.   E.   I.   &   G.    Ey.    Co.  v.    Scars, 

175,  1789,  19:;2. 
Cliicago,  E.   I.   &   G.    Ky.   Co.   v.    Smith, 

1.36. 
Chicaeo,  E.  I.  &  G.  Ey.  Co.  v.  Triiipett. 

2462, 
Chun  go.  E.  I.  &  G.  Ey.  Co.  v.  Wcntzcl, 

92(5. 
Cliicago,  E.  I.  &  M.  Ey.  Co.  v.  Ilarton. 

147. 
Chicago,   K.   I.  i^   P.  Ev.  Co.  v.  .\ssinan, 

250. 
Chicago,  E.  I.  A:  P.  Ev.  Co.  v.  r.aldwin, 

893. 
Cliicnifo,  1{.   L  iv.   I'.   Ev.  Co.   v.   I'.arniii, 

47(ir!. 
Chicago,  ]{.    F.  &   I'.   E.  Go.  v.  r.iandon, 

975. 
CJiicngo,  U.   1.  iSc  I'.  Ity.  Co.  v.   r.rooks, 

1788. 


Chicago.   E.   I.  &  P.   Ey.  Co.  v.   Burns, 

986.  1000. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Garden. 

4744.   4745. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Cloiigh. 

862. 
Chicago.  E.  I.  &  P.  Ev.  Co    v.  Dizney, 

175,  1762,  1772,  1862.  1932. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Foster, 

1687. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Groves, 

307. 
Chicago,   E.   I.    &  P.   Ey.   Co.   v.   Hale, 

919. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Hankins, 

5391. 
Chicago,   E.   I.   &   P.   Ey.   Co.  v.   Hilti- 

brand,  843. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Holmes, 

573. 
Chicago,   E.   I.   &  P.   Ey.   Co.  v.   John- 
son. 992. 
Chicago,   E.   I.   &   P.   Ey.    Co.  v.  Jones, 

894. 
Chicago,  E.   I.   &   P.  Ey.   Co.  v.   Keely, 

735. 
Chicago,  E.  I.  «&  P.  Ey.  Co.  v.  Kinnare, 

Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Lillard. 

.3946,  3953. 
Chicago.  E.  I.  &  P.  Ey.  Co    v.  Linney, 

999.  1001. 
Chicago,   E.   I.   &  P.   Ey.   Co.  v.  Lydik, 

2<i3S. 
Chicago,   Eock   Island  &  P.   Ey.  Co.   v. 

Mailes.  237. 
Chicago,  E.  I.  &  P.  Ev.  Co.  v.  Morton, 

5374,   5387.   5390.    5392. 
Chicago,   E.    I.   &   P.   Ey.   Co    v.    New- 
burn.  1746. 
Chicago.  E.  I.  &  P.   Ey.  Co.  v.  Owens. 

192,  992, 
Chic^ago,   E.   I,  &  P.  Ev.  Co.   v.   Penix, 

2045.  2391,  2680,  2681,  2687.  3896, 

3905,  3926,  4159.  4386,  4862. 
Chicago,  E.  I.  &  P.  Ey.  Co.  v.  Pruitt, 

41.53.' 
Chicago.  E.  I.  &  P.  Ev.  Co.  v.  Ead- 

ford.  8(;r,. 
Chicago.    E.   I.   &   P.   Ey.   Co.   v.   Eath- 

noau.  227. 
Cliicago,   E.  T.  S:  P.  Ey.  Co.  v.  Eogers, 

3980,  4024,  4034.  4054,  4074. 
Cliicago,   E.    I.  &   P.   Ey.  Co.   v.   Scott. 

4.557. 
Cliicago.  E.  I.  &  P.  Ev.  Co.  v.  Shadid, 

1724. 
Chicago,    E.   I.   &   P.   li.   Co.   v.    Shaw, 

5402. 
Chi.Mgo,  E.   I.  &   P.  Ev.  Co.»v.   Smith, 

O.'U. 
Cliicai,^o.    E.   T.  &    P.  Ey.   Co.   v.  Spring 

Hill    (^iiiclcrv    Ass'ii,  690,  930. 
Cliicago,   U.   1.  &  P.  Ey.  Co.  v.  Stahley,. 

Chi'cago.  E.  L  A:   l\   E.  Co.  v.  Stanford, 

1734.  1735. 
Cliicago,   E.   L   i^   P.   Ey.   Co.  v.  Stibbs,. 

128. 


CASES   CITED  5597 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol    3 
pp.   21.il  to  3174;    Vol.  4,  pp.  8475  to  4845;    Vol.  5,  pp.  4847  to  5564. 

Chicago.   R.  I.   &  P.  *Ry.  Co.  v.  Turck, 

975,  1015. 
Chicas?o,  K.   I.  &  P.  Rv.  Co.  v.  Wright, 

4383,  4397. 
Chicago.    R.    I.   &   P.   Ry.   Co.   v.   Zern- 

ecke,  985. 
Chicago,   R.   I.   &   T.   Ry.  Co.   v.   Long, 

71. 
Chicago,  S.   &   St.   L.  R.   Co.   v.  Beach, 

162. 
Chicago.  St.  L.  &  N.  O.  R.  Co.  v.  Hoov- 
er, 5380.   5395. 
Chicago.  St.  L.  &  P.  R.  Co.  v.  Hutchin- 
son. 137. 
Chicago.    St.    P.,    M.    &   O.    Ry.    Co.   v. 

Myers,  1943. 
Chicago    Screw   Co.    v.   Weiss,   976. 
Chicago    Terminal    Transfer   R.    Co.    v. 

Schmelling.  176. 
Chicago    Title    &    Trust   Co.    v.    Brady, 

888,   1393.  1421,  4500.  4845. 
Chicago    Title    &    Trust    Co.    v.    Ward, 

748. 
Chicago  Trust  &  Savings  Bank  &  Land- 

fieki;   177. 
Chicago  Union  Traction  Co.  v.  Browdy, 

5112. 
Chicago  Union  Traction  Co.  v.  Ertrach- 

ter,  291.  784. 
Chicago   Union   Traction   Co.   v.   Gould- 

ing,  695. 
Chicago   Union   Traction   Co.   v.    Grom- 

mes,   148. 
Chicago    Union   Traction    Co.    v.    Ham- 

pe.  494. 
Chicago  Union  Traction  Co.  v.  Han.sen, 

.322. 
Chicago    TTnion    Traction    Co.    v.    Han- 
thorn,   798. 
Chicago    TTnion    Traction    Co.    v.    Law- 
rence, 489. 
Chicago  Union  Traction  Co.  v.  Ludlow, 

798. 
Chicago   Union    Traction    Co.    v.    ]Mom- 

msen,  798.  4857,  5545. 
Chicago  Union   Traction  Co.  v.  Newmil- 

ler.  1973,  2015. 
Chicago  Union  Traction  Co.  v.  Nuetzel, 

748. 
Chicago  Union  Traction  Co.  v.  O'Brien, 

18,  674. 
Chicago    Union    Ti'action    Co.   v.   Olsen, 

878. 
Chicago   Union   Traction   Co.    v.    Shedd, 

105. 
Chicago    Union    Traction    Co.    v.    Wir- 

kus,   117. 
Chicago  Veneer  Co.  v.  Jones,  573. 
Chicago,   W.   &  y.   Coal   Co.   v.   People, 

878. 
Chicago  &  A.  E.  R.  Co.  v.  Robins,  823. 
Chicago  &  A.  R.   Co.  v.  Anderson,   366, 

4611. 
Chicago  &  A.  R.  Co.  v.  Bloomfield,  137. 
Chicago  &  A.  R.  Co.  v.  Byrum,  1768. 
Chicago  &  A.   R.   Co.  v.   Eseliu,  254. 
Chicago  &  A.  R.  Co.  v.  Esten,  666. 
Chicago  &  A.  R.  Co.  v.  Fisher,  675. 


Chicago  &  A.  R.  Co.  v.  Gore,  137.  249. 
Cliicago  &  A.  R.  Co.  v.  Harrington,  556. 

726. 
Chicago  &  A.  Ry.  Co.  r.  Hatfield,  836. 
Chicago  &  A.  Ry.  Co.  v.  Henline.  766. 
Chicago  &  A.  Ry.  Co.  v.  Hill,  67. 
Chicago  &  A.  Ry.  Co.  v.  .Jennings,  766. 
Chicago  &  A.  R.  Co.  v.  Johnson,  1000. 
Chicago  &  A.  R.  Co.  v.  Keegan,  2536. 
Chicago  &  A.  R.  Co.  v.  Kelly.  798,  S(i7. 
Chicago  &  A.  Ry.  Co.  v.  Kirkland,  67!). 
Chicago   &   A.    Ry.    Co.    v.    Louderback, 

103,  854,  4671. 
Chicago  &  A.  R.  Co.  v.  Matthews,  171. 
Chicago  &  A.  R.   Co.  v.  Murphy,  1862. 
Chicago  &  A.   R.  Co.  v.   Pearson,  4631, 

4671. 
Chicago  &  A.  R.  Co.  v.  Pelligreen,  658. 
Chicago   &  A.   R.   Co.   v.   Pennell,  4755, 

4769,  4778,  4789,  4794. 
Chicago  &  A.   R.  Co.  v.  Pontiac,  2613, 

2637,  2644.  2657. 
Chicago   &   A.   R.   Co.   v.    Sanders,   930. 
Chicago  &  A.  Ry.  Co.  v.  Tracev.  154. 
Chicago  &  A.  R.  Co.  v.  Truitt,  69. 
Chicago  &  A.  R.  Co.  v.  Walters,  283. 
Chicago   &  A.  R.   Co.   v.   Winters,   137, 

791. 
Chicago    &    E.    I.    R.    Co.    v.    Burridge, 

301.   322,   674,   919. 
Chicago  &  E.   I.   R.   Co.  v.  Crose,   983. 
Chicago  &  E.  I.  R.  Co.  v.  Driscoll,  489. 
Chicago  &  E.  I.  R.  Co.  v.  Fowler,  1015. 
Chicago    &   E.    I.    Ry.    Co.   v.    Heudrix, 

267. 
Chicago  &  E.  I.  Ry.  Co.  v.  Hines,  996. 
Chicago  &  E.  I.  R.  Co.  v.  Mitcli"ll,  740. 
Chicago   &   E.   I.   R.    Co.   v.    O'Connor, 

843. 
Chicago  &  E.  I.  R.  Co.  v.  Pittman,  478. 
Chicago   &   E.   I.   R.   Co.   v.   Rains,   70, 

679. 
Chicago  &  E.  I.  R.  Co.  v.  Stonecipher, 

674,"^  1922,  2044. 
Chicago    &    E.    I.    R.    Co.    v.    Storment, 

488. 
Chicago  &  E.  I.  Ry.  Co.  v.  Walker.  176. 
Chicago  &  E.  I.  R.  Co.  v.  Zapp,  805. 
Chicago  &  E.   R.  Co.  v.  Blake,  2621. 
Cliicago  &  E.  R.  Co.  v.  Dinius,  976. 
Chicago  &  E.  R.  Co.  v.  Fretz.  1011. 
Chicago  &  E.  R.  Co.  v.  Hamerick,  833. 
Chicago  &  E.  R.  Co.  v.  Holland,  4556. 
Chicago   &  E.   R.  Co.  v.   Hunter,  69. 
Chicago  &  E.  R.  Co.  v.  Kiracofe,  1000. 
Chicago  &  E.  R.  Co.  v.  Meech,  28,  639, 

689. 
Chicago   &    E.   R.    Co.  v.  Murphy.    803. 
Chicago  &   E.   R.   Co.  v.   Steele.   896. 
Chicago  iV:  E.  R.  Co.  v.  Thomas,  680. 
Chicago  &  G.  T.  Ry.  Co.  v.  Foster,  IS. 
Chicago  &  G.  T.  Ry.  Co.  v.  Smith,  763. 
Chicago   &  G.   T.   Ry„  Co.   v.    Spurnev, 

322. 
Chicago  &  M.  Electric  Ry.   Co.  v.   Ull- 
rich, 642,  2370. 


5598 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5.564. 


Chicago  &  N.  W.  Ry.  Co.  v.  Chisholm, 

638.  1755. 
Chicaao  ^:  N.  W.  Ry.  Co.  v.  Dunleavy, 

103. 
Chicago    &   X.    W.    Ry.    Co.    v.    Goebel, 

880. 
Chicago    &    X.    W.    Ry.    Co.    v.    Hatch, 

4671.  4677,  4696. 
Chicago  &  N.  W.  Ry.  Co.  v.   Jamieson, 

996. 
Chicago    &   X.    W.    Ry.    Co.   v.    Snyder. 

792. 
Chicago    &   N.   W.   R.    Co.   v.   Whitton, 

90S,  981. 
Chicago  &  W.  I.  R.  Co.  v.  Bingenheimer, 

279" 
Chicago  &  W.  I.  R.   Co.  t.  Doan,  983. 
Chicago  &  W.  I.  R.  Co.  v.  Xewell.  689. 
Chickasaw   Compress   Co.   v.    Bow,   221, 

295,  3907. 
Chickasha   Inv.    Co.    v.   Phillips,   900. 
Chickasha  St.  Ry.  Co.  v.  Marshall,  985. 
Chilberg  v.    Parsons,   5246.  , 
Chilcott  V.  Rea,  899. 
Childers  v.  Billiter,  1396.  1398,  1415. 
Childers  v.  Brown,  673.  900. 
Childers   v.    Southern   Pac.   Co.,   923. 
Childers  v.  State.  434. 
Childress  v.   State.  85,  341. 
Childs  V.  Childs,  248,  491. 
Childs  V.   Ponder,   299. 
Childs  V.    State,  118.  356.  516. 
Chilson  V.  Lansing  Wagon  Works,  4026. 
Chilson  V.  People.  817. 
Chilton  V.  St.  Joseph,  2415,  4271,  4310. 
China  v.  Sumter,  68. 
Chinn  v.  Ferro-Concrete  Const.  Co.,  952. 
Chinn  v.  Xaylor.  4354.  4355,  4.356,  4357. 
Chipps  V.  Buxton,  146. 
Chisholm  v.    Ann    Arbor    R.    Co.,    898, 

1877,  1918. 
Chisholm   v.    First   Nat.    Bank,    1345. 
Chisholm     v.    Preferred    Bankers'     Life 

Assur.  Co..  106. 
Chisholm's  Will.  In   re.  949. 
Chislon  V.   State.  427,  444. 
Chism   V.   State.  3170. 
Chisum   V.   Chesnutt.   755. 
Chitister  v.  State  459. 
Chittenden  v.  Evans,   25. 
Chittim   V.   Martinez,  397. 
Chitty  V.  St.  Loui.s,  I.  M.  &  S.  Ry.  Co., 

1992. 
Choate  v.  Pierce,  488,  1263. 
Choate  v.  State,  507. 
Chobanian    v.    Waslil)urn    Wire   Co.,   64, 

71. 
Choctaw,   etc.,   Ry.   Co.    v.   Craig,   821. 
Choctaw,   O.   &   (i.    R.    Co.    v.   Baskins, 

828. 
f'hociaw,    O.    tV:    (i.    R.    Co.    v.    Burgcsa, 

153. 
Choctaw,  O.  A:   <'•.   R.  Co.   v.  Depcrade, 

l«iO. 
Choctaw,  O.  A:  (i.  R.  Co.  v.  Tcnncs.see, 

999. 
Cho'taw,  0.  &  G.  R.  Co.  v.  Thomptiou, 

259. 


Choctaw,  O.     &    'T.     Ry.     Co.     v.     Mc- 
Laughlin,   715. 
Choddock  y.  Tabor,  5419. 
Chopin  V.  Badger  Paper  Co.,   1003. 
Chouquette  v.  Barada.  10. 
Chouteau  v.  Jupiter  Iron   Works,  824. 
Chouteau   v.    Searcy.    178. 
Chowning  v.  State,  617. 
Chrestensou  v.  Harms,  416. 
Chrisafides  v.   Brunswick   Motor  Co.,  8. 
Christ  V.  Chicago  Rys.  Co..  85. 
Christensen  v.   Floriston  Pulp  &  Paper 

Co.,   985. 
Christensen  v.  Oscar  Daniels  Co.,  289. 
Christensen  v.  Tate.  978. 
Christian  v.  State,  15,  153.  971. 
Christiansen    v.    Chicago,    M.    &    St.    P. 

Ry.  Co.,  991. 
Christianson     v.     McDermott's     Estate, 

984. 
Christie  v.  People.  728. 
Christiernson  v.  Hendrie  &  Bolthoff  Mfg. 

&  Supplv  Co.,  237. 
Christl  \.  Hauert,  579. 
Christopher    v.     Curtis-Attalla    Lumber 

Co.,   5351,  5352,   5353. 
Cliristy    v.    Des    Moines    City    Rv.    Co., 

281. 
Christy  v.   Elliott,  301.  5212.  5216. 
Christy  v.  New  York  Cent.  &  H.  R.  R. 

Co.,    921. 
C.  H.  Robinson  Co.  v.  Hudgins  Produce 

Co.,  894,  4523,  4923,  4994, 
C.    H.     Smith     Tie     &     Timber    Co.     v. 

Weatherford.   227,   573,   919. 
Church   V.   Delaware,   L.   &   W.  R.   Co., 

10,  46. 
Church  V.  IMclville,  790. 
Church   V.    Spicer,  288. 
Churchwell  v.  State.  306. 
Chute  V.  Attalia  Land  Co.,  5413. 
Cicero  v.   State,   100. 
Cicotte  V.   Church   of  St.  Anne.  4866. 
Cincinnati,   etc.,   R.   Co.   v.    Richardson, 

670. 
Cincinnati    Gas,    Coke.    Coal    &    Mining 

Co.  V.  Underwood,  3949. 
Cincinnati  Gas  Transp.  Co.  v.  Kress.  50. 
Cincinnati   Gas  Transp.   Co.   v.   Wilson, 

50, 
Cincinnati    Gas  &   Electric   Co.   v.   Cof- 

folder,  992. 
Cincinnati.   H.   &   D.   Ry.   Co.   v.   Frye, 

484. 
Cincinnati,  IL  &  D.  Ry.  v.  Taylor.  854. 
Cincinnati,   IL    &   I.   R.   Co.   v.   Cregor, 

311. 
Cincinnati,    I.,    St.  L.    &   C.   Ry.    Co.   v. 

Howard.   4692,  4721. 
Cincinnati,  L.  &  C.  R.  Co.  v.  Ducharme, 

949. 
Cincinnati,   N.    O.   &   T.    P.    Ry.   Co.   v. 

Ackernian,  046. 
Cincinnati,    X.    O.    &   T.    P.    I{y.    Co.   v. 

CVcil,   6(i9.  3856. 
Cincinnati,    N.   O.    &   T.    P.    Ry.    Co.   v. 

Francis,  214,  928. 


CASES   CITED 


5599 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS  ;    Vol.  2,  pp.  1019  to  21G0 ;    Vol. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5504. 


Cincinnati,   N.    O.   &  T.   P.   Ry.   Co.  v. 

Gillispie,    5411. 
Cincinnati,   N.    O.   &  T.   P.   Ry.   Co.   v. 

Goode,  4132. 
Cincinnati,   N.   O.   &  T.   P.  Ry.   Co.,  v. 

Gninn.  897. 
Cincinnati,   N.    O.   &   T.   P.   Ry.   Co.   v. 

Lovell's  Adm'r,  2457. 
Cincinnati,   N.   O.   &   T.   P.   Ry.   Co.   v. 

McElroy,  759. 
Cincinnati.    N.    O.    &    T.   P.    Ry.   Co.   v. 

V.   McQnaid.   4555. 
Cincinnati.   N.    O.   &  T.   P.   Ry.   Co.   v. 

Martin,  833. 
Cincinnati,    N.   O.   &   T.   P.   Ry.   Co.   v. 

Mullane's  Adm'r,  IGl,  3998. 
Cincinnati,   N.   O.    &   T.   P.    Ry.    Co.    v. 

Murphy,  897. 
Cincinnati,    N.   O.   &  T.    P.   Ry.   Co.   v. 

Ricliardson,  670,  3998. 
Cincinnati.   N.    O.    &   T.    P.    R.    Co.    v. 

Silvers,  165. 
Cincinnati  Traction  Co.  v.  Forrest,  222, 

224. 
Cincinnati  Traction  Co.  v.  Jamison,  252, 

260. 
Cincinnati  Traction  Co.  v.  Johnson,  236. 
Cincinnati  Traction  Co.  v.  Kroger,  237. 
Cincinnati    Traction    Co.     v.     Stephens, 

236. 
Cincinnati  &  H.  Turnpilce  Co.  v.  Hester, 

834. 
Cisne  v.   Chidester.   1419. 
Citizens'  Bank  v.  Rhntasel,  192. 
Citizens'   Bank   of   Baiubridge    v.    Fort, 

808,  811. 
Citizens'  Bank  of  Headrick  v.  Citizens' 

State  Bank  of  Altus,  900. 
Citizens'  Bank  of  Michigan  City  v.  Op- 

perman,   896. 
Citizons'    Bank   of    Wakita    v.    Garnett, 

223. 
Citizens'  Bank   &  Trust  Co.   v.  Ilinkle, 

1354. 
Citizens'    Fire    Ins.    Co.    of   Missouri    v. 

Lockridge  &  Ridgeway,  2832,  2834. 
Citizens'  Gas  &  Oil  Mining  Co,  v.  Whip- 
ple, 716,  2978,  29S0. 
Citizens'    Gaslight    »fc    Heating    Co.    v. 

O'Brien.  718. 
Citizens'   Ins.   Co.    v.   Helbig,   364,   776, 

974. 
Citizens'   Light,   Heat   &   Power   Co.   v. 

Lee,  66,  758. 
Citizens'    Mut.    Fire    Ins.    Co.    of   Cecil 

County  V.  Conowingo  Bridge  Co.,  277, 

2835. 
Citizens'  Nat.  Bank  v.  Cammer,  922. 
Citizens'   Nat.   Life   Ins.   Co.   v.   Ragan, 

160. 
Citizens'  Ry.  Co.  v.  Farley,  1823. 
Citiz-ns'  Ry.  Co.  v.  Hall,  142. 
Citizens'  Ry.  Co.  v.  Holmes,   112. 
Citizens'   Sav..   Loan   &  Building   Ass'n 

V.  Weaver,  925. 
Citizens'    State   Bank   v.   Council   Bluffs 

Fuel  Co.,  718. 
Citizens'  Street  Ry.  Co.  v.  Abright,  833. 


Citizens'  St.  R.  Co.  v.  Ballard,  688,  5197, 

5198,  5201. 
Citizens'   St.  R.  Co.  v.  Burke,  13,  635, 

690. 
Citizens'  St.  Ry.  Co.  v.  Dan,  698. 
Citizens'  St.  R.  Co.  v.  Hobbs,  864,  2356, 

2358. 
Citizens'  St.  R.  Co.  v.  HofEbau"r,  888. 
Citizens'  St.  Ry.  Co.  v.  Merl,  763. 
Citizens'   St.   R.   Co.   of  Indianapolis   & 

Willoebv,  1754. 
Citizens'  Tel.  Co.  v.  Prickett,  267. 
Citizens'  Tel.  Co.   of  Texas  v.  Thomas, 

2580. 
Citizens'  &  People's  Nat.  Bank  v.  Louis- 
ville &  N.  R.  Co.,  194,  197. 
City  and   County  of  Denver  v.   Hatter, 

192. 
City  and  County  of  Denver  v.  Monroe, 

790,  894. 
City  Bank  of  Macon  v.  Kent,  302,  805. 
City   Bank  of  New^   Haven,   Appeal  of, 

1002. 
City  Council  of  Augusta  v.  Owens,  231, 

4048. 
City  Council  of  Augusta  v.  Tharpe,  982. 
City  Council  of  Montgomery  v.  Gilmer, 

933. 
City  Council  of  Montgomery  v.  Wright, 

4259,  4268,  4307.  • 

City  Light  &  Water  Co.  v.  James,  2552. 
City   Nat.   Bank   v.   Martin-Brown   Co., 

13. 
City  of  Abilene  v.  Hendricks,   223. 
City  of  Abingdon  v.  Meadows,  803. 
City  of  Ada  v.  Smith,  2408.  4284. 
City  of  Americus  v.  Phillips.  667. 
City  of  Atchison  v.  King.  554,  950. 
City  of  Atchison  v.  Acheson,  997. 
City  of  Atchison  v.  Jansen.  802. 
City  of  Atlanta  v.  Brown,  832. 
City  of  Atlanta  v,  Charape,  410,  716. 
City  of  Atlanta  v.  Hampton,  2350. 
(/ity  of  Atlanta  v.  Sciple,  4233. 
City  of  Atlanta  v.  Whitney,  1002. 
City  of  Atlanta  v.  Williams,  976. 
City  of  Atlanta  v.  Young.  1009. 
City  of  Aurora  v.  Cobb,  947,  950. 
City   of   Aurora  v.   Gillett,   4322,   4329, 

4333. 
City  of  Aurora  v.  Hillman,  4303. 
(^itv  of  Austin  v.  Forbis.  986. 
City  of  Austin  v.  Ritz,  4257,  4305,  4316. 
City  of  Baltimore  v.  Ault,  128,  N'.)7. 
City  of  Baltimore  v.   M.   A.  Talbott  & 

Co.,  150. 
City  of  Baltimore  v.  State.  140. 
City  of  Birmingham  v.  P]dwards,  4306. 
City   of  Birmingham   v.   MuUer,   893. 
City  of  Birmingham  v.  Rumsey,  955. 
City  of  Birmingham  v.  Starr,  747. 
City  of  Bloomington  v.  Woodworth,  258, 

294,  980. 
City  of  Bonham  v.  Crider,  750. 
City  of  Bremerton,  In  re,  2613. 
City  of  Campbellsville  v.  Morsrnn.  264. 
City  of  Carlisle  v.  Campbell,  897. 
City  of  Centralia  v.  Kuush,  StO. 


5G00 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


City  of  Charleston  v.  Coker,  797. 

Citv   of   Charlottesville   v.    Jones,    1493, 

2399.  2404. 
City  of  Chicago  v.  Carlson,  116. 
City  of  Chicago  v.  Davies,  649. 
City  of  Chicago  v.  Fields,  660,  1016. 
City  of  Chicago  v.  Kubler,  70. 
Citv  of  Chicago  v.  I>e  Movne,  S.55. 
CitV  of  Chicago  v.  McCarthy,  4286. 
City  of  Chicago  v.  McDonough.  973. 
Citv  of  Chicago  v.  McGiven.  4273. 
City  of  Chicago  v.   ]Major,_2460,   4240. 
Citv  of  Chicago  v.  Moore,  154,  890. 
City  of  Chicago  v.  0"Malley,  232. 
Citv  of  Chicago  v.  Snoor,  83.  2647. 
City  of  Chicago  v.   Stearns,  2370. 
City   of   Chicago  v.    Webb,   489. 
City  of  Cincinnati  v.  Anderson,  942. 
City  of  Clay  Center  v.  Jevons,  694. 
City  of  Colorado  Springs  v.  Coray,  160. 
City  of  Colorado  Springs  v.  May,  982. 
Citv  of  Comanche  v.  Zettlemover.  844. 
City  of  Covington  v.  Billitor.  42sO. 
Citv  of  Covington  v.  Bostwick,  820. 
City  of  Covington  v.  Whitney,  70,  4261, 

4272.  4305.   4315. 
City  of  Cushing  v.  Bay,  663. 
City  of  Cuthbert  v.  Gunu,  231. 
City  of  Dallas«v.  Beeman.  106. 
City  of  Dallas  v.  Jones,  4289. 
City  of  Dallas  v.  Muncton,  156. 
City  of  Dalton  v.   Humphries,  312. 
City  of  Danville  v.  Lipford,  902. 
City  of  Danville  v.  Thornton,  1001. 
City  of  Decatur  v.  Eady,  554. 
City  of  Denver  v.  Porter,  975. 
Citv  of  Detroit  Water  Com'rs  v.  Burr, 

956. 
Citv  of  Dixon  v.  Scott,  366. 
City  of  East  St.  Louis  v.  Vogel,  895. 
City  of  Emporia  v.   Schmidling,  908. 
City  of  Evanston  v.  liichards,  -679,  871. 
(.'ity  of  Evansville  v.  Sonhenn,  4289. 
City  of  Everett  v.  Simmons,  752. 
("ity  of  Farmington  v.  Wallace,  930. 
City  of  Ft.  Madis<m  v.  Moore,  723. 
City  of  (iaiveston  v.  Posnainsky,  4255, 

4263,  4269,  4284,  4285. 
City  of  Clarrclt  v.  Wintcrich,  864. 
(^ity  of  Georgetown  v.  l.iynn,  1441. 
Citv  of  Gibson  v.  Murray,  980,  4260. 
City  of  Gr  enviUe  v.  Branch,  734,  3976. 
City  of  llanniliiil  v.  Itichards,  799. 
City  'if  Harvard  v.  Crnudi,  316. 
Citv   of    Ilouder.son    v.    Kobin.son,    4328, 

4:530,  4:'.:;2. 

City  of  Hiawatha  v.  Warren,  719. 
City  of  Iligldaiirl  Park  v.  Gerkin,  1000. 
City  of  llillsboro  v.  .larksdii.  68. 
City  of  Iloll.in  v.  P.imrod,  .'I'M). 
City  of  Iluntiiigburg  v.  First,  21,  5539. 
(,!ily  of  Indianapolis  v.  Moss,  721, 
City  of  .loli'l   v.  Looney,  S20. 
City  of  Jolid  V.  Sliiifeldt,   i:!9. 
<'ily  of  JiiiiclioM  City  v.  I'.hidis,  (IC.l,  69.3. 
Citv    of    Kalaiiiazo(j    v.    Stamhud    I'uper 
Co.,  5412. 


City   of   Kankakee   v.   Illinois   Cent.   R. 
Co.,  895. 

Citv    of    Kansas    City    v.    Bermingham, 
4268,    4287. 

Citv  of  Kansas  Citv  v.  Bradbury,  2377, 
2687,  4251,  4294,  5535. 

Citv  of  Kansas  City  v.  Smith,  984. 

City  of  Keunett  v.  Katz  Const.  Co.,  898. 

City  of  Kingfisher  v.  Zalabak,  4334. 

City  of  Knoxville  v.  Cox,  921. 

City  of  Kokomo  v.  Loy,  896. 

City  of  La  Port-  v.  Henry,  560. 

City  of  La  Salle  v.  Thorndike,  146. 

Citv    of    Lexington    v.    Fleharty,    4251, 
4311. 

Citv  of  Lincoln  v.  Heinzel,  772. 

CitV  of  Lincoln  v.  Holmes,  2390,  4252, 
4263.  4293,  4296,  4311.  5528. 

City  of  Lincoln  Center  v.  Bailey,  840. 

City  of  Linton  v.  Smith.  983. 

City  of  Little  Rock  v.  Holden,  894. 

City  of  Logansport  v.   Smith,   976. 

Citv   of  Los   Angeles   v.    Pomeroy,   166, 
2637.  5406,  5407,  5409. 

City  of  Louisville  v.   Arrowsmith,  662. 

Citv  of  Louisville  v.  Dahl.  4315. 

City   of  Louisville  v.   ]\IcGill,  984. 

City  of  Louisville  v.  Uebelhor,  220. 

Citv    of    Lvnchburg   v.    Wallace,    4275. 
4276,   4293,  4296,   4311. 

City  of  McCook  v.  McAdams,  402. 

City  of  Macon  v.  Daley,  980. 

City  of  INLicon  v.  Holcomb,  983. 

City   of   I\Iac(-)n   v.    Smith.    477. 

City  of  :\robile  v.  Shaw,  4306. 

Citv  of  Montgomery   v.  Bradley  &  Ed- 
Wards.  168. 

City  of  M(mtgomery  v.  Stephens.  232. 

City  of  ^Montgomery  v.  Wyche,  157. 

City  of  Moultrie  v.  Land.   70. 

City  of  New  Albany  v.  Ray.  192. 

City  of  Newcastle  v.  Harvey.  2(!7. 

Citv  of  Newnan.v.  T>avis,  2619. 

City  of  Oakland  v.  WHieeler,  844. 

Citv  of  Omaha  v.  Kochem,  4288. 

City  of  Omaha  v.  McCiavock,  950,  961. 

City  of  Omaha  v.  Ricliards,  96L 

City    of    Owonsboro,    Ky.,    v.    Westing- 
house,  Church.  Kerr  «&   Co..  565. 

City  of  P:i(lncah  v.  Mh-n,  ^237.  4238. 

(Mty  of  Pi(|ua   v.   Morris,  4;i.".3. 

City   of   Richmond   v.   (Jcntry,    291.   772. 

C'ity  of  Richmond  v.   Jackson.  4298. 

City  of  Ricliniond  v.  McCormack,  4300. 

Cit.v    of    Ki<'hinond    v.    Pcnibcrton,    879. 

Citv   of   liichmond   v.    Wood.   O'.tS. 

Citv  of  R<ianoke  v.  ShuH,    12(>1.  4314. 

Citv  of  Rock  Lsland  v.  Larkin.  996. 

Citv  of  Rock  Island  v.  Marsliall,  409. 

Citv  of   Hock    Island   v.    Sl.-ukcy.   6;{9. 

(^ilv  of  Rome  v.   Fold.   2(;i.  713,  2406. 

City  of  Pome  v.  Suddiilli.  !>I0. 

City  of  Koodliouse  v.  Cliristian,  1001. 

City  of  SI.  Joseph  v.  Seel,  11,39. 

Citv    of    St.    Louis    V.    Ruecking,    4229, 
42:'>(). 

City  of  Salem  v.  Webster,  G38,  G45,  798, 
871. 


i 


CASES  CITED  5G0] 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474:    Vol.  4,  pp.  3175  to  4845;    Vol.  5,  pp.  4847  to  5564. 


City  of  San  Antonio  v,  Fike,  2645. 
City  of   San  Antonio  v.  Lewis,   171^ 
City  of  San  Antonio  v.  Newuam.  8o5. 
City  of  San  Antonio  v.  Porter,  70. 
City  of  Sandvvicli  v.  Dolan,  353. 
City  of  Seaside  v.  Oregon  Surety  &  Cas- 
ualty Co.,  2772. 
City  of  Sherman  v.  Greening,  927. 
City  of  Slirevejiort  v.  Youree,  (i93. 
Citv  of  Soutli  Omalia  v.  Burke.  997. 
City  of  South  Omaha  v.  Fennell,  861. 
Citv  of  South  Omaha  v.  Meyers,  985, 

4270.  4288. 
Citv  of  South  Omaha  v.  Powell,  964. 
City  of  Soutli  Omaha  v.  Sutliffe,  2418. 
Citv   of  South   Omaha  v.   Wrzensinski, 

777. 
City  of  Sparta  v.  Smith,  729. 
City  of  Spokane  v.  Dale,  132. 
City  of  Springfield  v.  Owen,  899. 
Citv  of  Sprins:  Vallev  v.  (Tavin.  302. 
Citv  of  Storliui?  v.  Merrill,  908. 
City  of  Stillwater  v.   Swisher,  4263. 
City   of   Streator  v.   Liebendorfer,   490. 
City  of  Tacoma  v.  Nisqually  Power  Co., 

1017. 
Citv  of  Tacoma  v.  Wetherby.  701,  4231. 
Citv  of  Toledo  v.  Hisrgins.  872. 
City  of  Toledo  v.  Radbone,  956. 
CitT  of  Topeka  v.  Martineau.  693. 
City  of  Topeka  v.  Myers,  4408. 
City  of  Topeka  v.  TTeitraan,  952. 
Citv  of  Topeka  v.  Roberts,  534. 
City  of  Topeka  v.  Tuttle.  880. 
City  of  Tulsa  v.  Wells.  42S8. 
City  of  Tuscaloosa  v.  Hill,  740,  764. 
City    of    Victoria    v.    Victoria    County, 

398. 
City  of  Waxahachie  v.  Connor.  835. 
City  of  Winchester  v.  Carroll.  768. 
City  of  Wvandotte  v.  Noble,  968. 
City  of  Wyandotte  v.  White,  972. 
City  Railway  Co.  v.  Wig-gins,  9S6. 
City  &  Suburban  Ry.  of  Washington  v. 

Clark,  106. 
Clack   V.   Kansas  City   Electrical   Wire 

Subway  Co.,  834. 
Clack  V.  Wood,  921. 
Claflin  V.   Sommers,  283. 
Claflin  Co.  v.  Querns,  986. 
Claiborne  v.   Chesapeake   &   O.   R.   Co., 

221.  554. 
Clammer  v.  Eddy,  361. 
Clancy  v.  Joplin,  4281,  4301,  4309. 
Clapp  v.  American  Exp.  Co.,  897,  1705. 
Clapp  V.  Martin,  878. 
Clapp  V.  IMinneapolis  &  St.  L.  Ry.  Co., 

Clapp  V.  State,  349. 

Clare  v.  People,  457. 

Clarence  v.  State,  55,  185. 

Clarey  v.   State,  316,  650,   1239.  2303, 

3113. 
Clark  V.  American  Express  Co.,  136. 
Clark  V.  Bennett,  5118. 
Clark  y.   Cassidv.   118. 
Clark  V.  Clark,  566,  573.  834,  982. 
Clark  V.  Com..  5.39,  1036,  3055,  3175, 
Clark  V.  Cox,  227. 

Inst.to  Juries— 351 


Clark  V.  Dunham,  1897. 

Clark  V.  Durham  Traction  Co.,  2402. 

Clark   V.   Employers'    Liab.   Assur.    Co., 

1062. 
Clark  V.  Fairley,  644. 
Clark  V.  Folkers,  283. 
Clark  V.  .Johnson  County  Tel.  Co.,  983. 
Clark  V.  Lee.  149. 
Clark  V.  McElvv.  773. 
:iark  V.  New  York,  N.  H.  &  H.  R.  Co., 

288,  901.  1083. 
Clark  V.  O'Gara  Coal  Co.,  357. 
Clark  V.  People,   782. 
Clark  V.  Pomeroy,  1388. 
Clark   V.    St.    Louis,    I.    M.    &    S.    Ry., 

4778,  4782. 
Clark  V.  St.  Louis  &  S.  Ry.  Co.,  2571. 
Clark  V.  Sioux  County,  896. 
Clark  V.  Smith,  107- 
Clark  V.  Soule,  8S8. 
Clark  V.   State,   30.   31.   110,   225.   326, 

341.  342.  343,  444,  571.  603,  619,  667, 

694,    718.    756,    787,    802,    840,    933, 

3135,  3301,  3540. 
Clark  V.  Thornburg.  1147 
Clark  V.  Tudhope,  855. 
Clark    V.    Tulare    Lake    Dredging    Co., 

4014. 
Clark  V.  T^nion   Traction   Co.,  323. 
Clark  V.  Wilmington  &  W.  R,  Co.,  700. 
Clark  V.  Wilson,  5348. 
Clark  V.  Wood,  881. 
Clark  V.  Worcester,  2649,  2658. 
Cl.'irk  Co.  V.  Rice,  759. 
Clark  Lumber  Co.  v.  Bolin,  481. 
Clark  Lumber  Co.  v.  Edwards,  894,  994, 

3900. 
Clark  Lumber  Co.  v.  Johns,  207,  1000. 
Clark  Lumber  Co  v,  Northcutt.  4042. 
Clark  Lumber  Co.  v.  Pickett,  894. 
Clark  Lumber  Co.  v.  St.   Comer,   1017. 
Clark  Lumber  Co.  v.  St.  Coner,  288. 
Clark    Mile-End    Spool    Cotton    Co.    v. 

Shaffery,  719. 
Clark  Pressed  Brick  Co.  v.  Ainsworth, 

792. 
Clark's  Estate,  In  re,  750,  784,  5451. 
Clarke  v.  New  Amsterdam  Casualty  Co., 

1062. 
Clarke  v.  People,  996.  2754,  2758. 
Clarke  v.  Pierce,  821. 
Clarke  v.   Schmidt.    773. 
Clarke  v.  State,   14.   3136. 
Clarke  v.  Uihlein.  50. 
Clary  v.  Com.,  424,  507,  587. 
Clary  v.  Isom,  895. 
Clary  v.  Myers,  838. 
Clary  v.  State,  438. 
Clasen  v.  Pruhs,  878,  1275. 
'lass  &  Nachod   Brewing  Co.  v.  Rago, 

3492. 
Ciaunch  v.  State,  406, 
Clausen  v.  Jones,  82. 
Claussen  v.  State,  15,  506,  531. 
Clawson  v.  State,  614,  874. 
Clawson  v.  Wilkins.  99. 
Claxon  V.  Com.,  503. 
Claxton  V.  Pool,  988.  3497.  3501. 
Clay  V,  Miller,  1014. 


5602 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  2474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Clay  V.  People's  Ry.  Co.,  5150. 

Clay  V.  State.  36.  88,  119,  188,  349,  375, 

501,  591.  624.  061,  664. 
Clay  V.  Western  Maryland  R.  Co.,  875. 
Clay  County  Land  &  Cattle.  Co.  v.  Mon- 
tague County,   107. 
Clayton  v.  Feig,  778,  1457. 
Clayton  v.  Kerbcy,  4424. 
Clayton  v.  Philadelphia,  B.  &  W.  E.  Co., 

1761,    1767,    1881,    1931,    1961,    1970, 

1982. 
Clayton  t.  State,  292,  744,  781,  787. 
Clayton  Lumber  Co.  v.  Seever,  554. 
Clealand  v.  Walker.  278,  891. 
Clearwater  v.  Forrest,  235. 
Cleary  v.  General  Contracting  Co.,  175, 

4169. 
Cleavenger  v.  State,  115,  518. 
Clebourne  Electric  &  Gas  Co.  v.  McCoy, 

291,  661,  918. 
Cleburne  St.  Ry.  Co.  v.  Barber.  748. 
Cleburne  St.  Ry.  Co.  v.  Barnes,  949,  961. 
Clegg  V.  Gulf,  C.  &  S.  F.  Ry.  Co.,  83. 
Cleland  v.  Anderson,  570. 
Clem  V.  State,  184,  270.  389,  594. 
CJemens  v.  Collins,  206. 
Clement  v.  Drybread,  940. 
Clement  v.  State.  831. 
Clements    v.    Citizens'    Banking    Co.    of 

Eastman,  221. 
Clements  v.  State,  540. 
Clemmons  v.   State.  90,  205,  839. 
Clemons  v.  State,  705. 
Clerget  v.  State,  592. 
Cleveland  v.  Chambliss,  59. 
Cleveland  v.  Emerson,  218,  829. 
Cleveland  v.  Empire  Mills,  927. 
Cleveland  v.  New  Jersey  Steamboat  Co., 

41. 
Cleveland  v.  State,  429.  501. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co.  v.  Al- 
fred, 748. 
Cleveland,   C,   C.   &    St.   L.   Ry.   Co.   v. 

Baddeley,    999,    1009. 
Cleveland,   C.   C.   &   St.   L.   Ry.   Co.   v. 

Champe,  735. 
Cnevehind,   C,   C.   &   St.   L.   Itv.   Co.   v. 

Christie,  253. 
Cleveland.   C,   C.   &   St.   L.   Ry.   Co.  v. 

Clark,  139,  573,  976. 
Cleveland.    C..    C.   &    St.    L.   Ry.    Co.   v. 

Cloud,   70,  135. 
Cleveland,  C,  C.  &  St.  L.  Rv.  Co.  v.  C. 

&  A.  I'otts  &  Co.,  983. 
Cl"VfIand,   C.   C.   &   St.   L.   Ry.   Co.   v. 

Dukeman,   1015. 
Cleveland,   C.   ('.   &    St.    L.    Ry.    Co.   V. 

GoH.sett,   147,   5(»3. 
Cleveland,    (',.,   C.   &    St.    L.    Ry.    Co.    v. 

Grisvvold,  231. 
Clevfland.    (J.    C.    &    St.    L.    Ry.    Co.    v. 

Hall,   7.35. 
Cl.'volaiid,    ("..    C.    &    St.    I>.    Tty.    Co.    v. 

llfiiicman,  976. 
Cleveland,   ('.,   (J.   «fc    St.    L.    Ity.   Co.   v. 

Henry,  221. 
Cleveland,    C.   O.    &   St.    L.   Uy.    Co.   v. 

Jenkins,  648. 


Cl-'veland.   C,   C.   &   St.  L..  Ry.   Co.   v. 

Jones,  154. 
Cleveland,   C,   C.   &   St.   L.   Ry.   Co.   v, 

Lynn,   370,   766,  991. 
Cleveland,   C,   C.   &   St.  L.   Ry.   Co.  v. 

Markle,   896. 
Cleveland.   C.   C.   &   St.   L.  Ry.   Co.  v. 

Monaghan.  1001. 
Cleveland,   C,   C.   &   St.   L.   Ry.   Co.   v. 

Powers,  236,  1016. 
Cleveland,   C.   C.   &   St.   L.   Ry.   Co.  v. 

Rioherson,  834. 
Cleveland,   C.   C.   &   St.   L.   Ry.   Co.  v. 

Schneider,  69,  102.  908. 
Cleveland.  C,  C.  &  St.  L.  Ry.  v.  Sivey, 

147.   581. 
Cleveland.   C,   C.   &   St.   L.   Ry.   Co.   v. 

Smith,  235. 
Cleveland.   C,   C.   &   St.   L.   Ry.   Co.   v. 

Wise,  896. 
Cleveland,   C.   C.   &   St.   L.   Ry.   Co.   v.. 

Woodbury  Glass  Co..  5379,  5385. 
Cleveland.   C.   C.   &  St.   L.  Ry.   Co.   v. 

Zider,   949,   961. 
Cleveland  Laundry  Machinery  Mfg.  Co. 

V.    Southern    Steam    Carpet    Cleaning 

Co..  192. 
Cleveland,  P.  &  E.  R.  Co.  v.  Nixon,  220, 

242. 
Cleveland  &  E.  Electric  R.  Co.  v.  Haw- 
kins, 796. 
Clevenger  v.  Blount.  .5318,  5319. 
Clevenger  v.  Curry,  19. 
Clevenger   v.   State.   2267. 
Clewis  V.  Malone,  2917. 
Click  V.  State.  623. 
Cliett  V.  State,  438. 
Clifford  V.  Lee,  111. 
Clifford  V.  Minneapolis,  St.  P.  &  S.  S.  M. 

Ry.  Co.,  129. 
Clifford  V.  Pioneer  Fireproofing  Co.,  871, 

905. 
Clifford  V.  State,  181. 
Clifton  V.  Granger.  717. 
Clifton  V.  State.  339.  756,  1619. 
Clifton  Land  Co.  v.  Reister,  928. 
Cliuchfi'ld  Coal  Corporation  v.  Osborne's 

Adm'r,  902. 
Clinchfield    Coal    Corporation    v.    Redd, 

3840,  3851,   3S57. 
Clinc  V.  Com,,  2606. 
Cline  v.  Liudsey,  101.  997. 
Cline  V.  Nortli-rn  Cent.  R.  Co.,  70. 
(Mine  v.  State.  .",62.  -126. 
Clingan  v.  Dixon   County,  200. 
Clingan  v.  State,  913. 
Clinton    Mining    Co.    v.    Bradford,    760, 

2143,  4127. 
Clinton  Wire  Cloth  Co.  v.  Gardner,  880. 
Clippard  v.   St.  Louis  Transit  Co.,  907. 
Clisby  V.  Mobil."  v^  ().  R.  Co.,  997. 
Cloherly  y.  (Iriiliths,  695. 
('k)key  v.  Slalc  -IS31. 
Clouts  V.  Larlcde  (iaslight  Co.,  664. 
Clonts   V.   Slate,  991. 
Cloquet  Lumber  Co.  v.   Burns,   157. 
(  'lose    \.    SaiiiMi,    693. 
Close  V.   State,  351. 


CASES   CITED  5G03 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2130  ;    Vol.  3, 
pp.  2151  to  Zi'ii;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4. 

Closson  V.  Bligh,   3S7. 

Clongh  V.  State,  72. 

Clouser  v.  Ruckman,  722. 

Clouston  V.  IMaingavilt,  397. 

Clovor  V.  Modern  Woodmen  of  America, 
3757. 

Clubb  V.  State,  672. 

Cluskey  v.  St.  Louis.  797. 

Clymer  v.  Dawkins,  SSO. 

Cnkovch  v.  Success  Mining  Co.,  2309, 
4105. 

C.  N.  Robinson  Co.  v.  Green,  284. 

Coal  Belt  Electric  Ry.  Co.  v.  Young,  243. 

Coates  V.  Sangston,  S2S,  890. 

Coates  V.  State,  781. 

Coates  V.  Union  Pac.  R.  Co.,  4006,  4125. 

Coats  V.  Stanton,  579. 

Cobb  T.  Coveuhnt  Mut.  Ben.  Ass'n.  660. 

Cobb  V.  Dunlevie,  129,  358,  1011,  5537. 

Cobb  V.  Glenn  Boom  »fc  Lumber  Co..  193. 

Cobb  V.  HoUoway,  291,  4872,  4932,  4933. 

Cobb  V.  Lindell  Ry.  Co.,  1883,  1901, 
1916. 

Cobb  V.  State,  198,  362,  363,  378,  509. 

Cobb  Chocolate  Co.  v.  Knudsou,  798, 
876. 

Cobb  &  Marston  v.  McKenzie,  172. 

Cobe  V.  C'oughlin  Hardware  Co.,  242. 

Coblentz  v.  Putifer,  660. 

Coburn  v.  Moline,  E.  M.  &  W.  Ry.  Co., 
315,  2510. 

Cochran  v.  Jones,  729. 

Cochran  v.  Sess,  931. 

Cochran  v.  Smith,  900,  1000,  1427,  1428. 

Cochran  v.  State,  604. 

Cochrane  v.  Faris,  738. 

Cochrane  v.  Little,  1312. 

Cochrane's  Estate,  In  re.  192. 

Cocke  &  Co.  V.  New  Era  Gravel  &  De- 
velopment   Co..    153. 

Cockerell  v.  State,  32,  34,  595. 

Cockrill  V.  Hall,  949. 

Coddington  v.  Brooklyn  Crosstown  R. 
Co.,  970. 

Coddington  v.  Canaday,  573. 

Cody  V.  Gremmlei',  671. 

Cody  V.  Market  St.  Rv.  Co.,  216,  1996. 

Coe  V.   Ricker,   230. 

Coffer  V.  Erickson,  981. 

Coffey  V.  Omaha  &  C.  B.  St.  Ry.  Co., 
799,  980. 

Coffey  V.  Seattle  El-ctric  Co.,  941. 

Coffey  V.  State,  604. 

Coffeyville  Vitrified  Brick  Co.  v.  Zim- 
merman, 581. 

CofBn  V.  Brown,  104.  283. 

Coffin  V.  Hutchinson,  193. 

Coffin  V.  U.  S.,  785.  1009. 

Coffman  v.   State.  446.  971. 

Cogdall  V.  Cottrell.    4432.    4442. 

Cogdell  V.  Southern  Rv.  Co..  700. 

Cogdell  V.  Wilmington  &  W.  R.  Co.. 
2491. 

Coggins  V.   State,  589,  841. 

Coehill  V.  Kennedy,  108,  755.  5487, 
5492. 

Cogswell  V.  West  St.  &  X.  E.  Electric 
Ry.   Co.,   670. 


Cohen  v.  Bellenot,  564. 

Cohen   v.    Chicago,   477,   674. 

Cohen   v.   Pemherton.    9. 

Cohen    v.    Philadelphia    Rapid    Transit 

Co.,  367. 
Cohen  v.  Reichman,  479,  983. 
Cohen  v.  Riesenberg,  409. 
Cohen  v.    St.    Louis   Merchants'    Bridge 

Terminal  Ry.  Co.,  38. 
Cohen  v.  State,  437.  516,  656.  953. 
Cohn   &   Goldberg   Lumber   Co.   v.   Rob- 
bins,   743. 
Coil  V.  State,  912,  3294,  3312. 
Coker  v.   State,  55,  343,  378,  567,  992. 
Colbeck  V.  Sampsell,  1720. 
Colbert  v.    State.    420.    450.    650,    651, 

2256,  3821.  3822,  3823,  3824. 
Colborne  v.  Detroit  United  Rv.,  155. 
Colburn  v.  U.  S.,  781. 
Colby  V.  Portman,   177. 
Coldwell  V.  U.  S.,  5389. 
Cole  V.  Barber,  901. 
Cole  V.  Boyd,  581,  834. 
Cole  V.  Byrd,  299. 
Cole  V.  Crawford.  578. 
Cole  V.  Curtis,  950. 
Cole  V.  East  St.  Louis,  289. 
Cole    V.    Gerstenberger,    899. 
Cole  V.  Horton,  5340. 
Cole  V.   Reiley,   2936. 
Cole  V.  Seattle,   R.    &   S.    Ry.   Co.,   76, 

2413,  2416. 
Cole  V.   State,  359,   528.   543.   702,   830. 
Cole   v.  Tyng.    2069,   5361,   5367,   5368, 

5369. 
Cole  V.  Waters,  112,  760, 
Cole  Motor  Car  Co.  v.  Ludorff.  4368. 
Cole  Motor  Car  Co.  v.  Tebault,  124. 
Coleburn   v.   State,  382. 
Colee  V.   State,  93,  508. 
Coleman  v.  Adair,  94.  128. 
Coleman  v.  Drane,  76.  837,  1454. 
Coleman   v.   Gilmore,   941. 
Coleman  v.  Pepper,  644. 
Coleman   v.    State,    186,   379.    426,   436, 

467,    472.    530.    751,    820,    866,    4460, 

4461,  4466,  4467. 
Coleman  v.   Wilson,  4482. 
Coleman  v.  Yazoo  &  M.  V.  R.  Co.,  1753. 
Coles  V.  Boston  &  M.  R.  R.,  223. 
Coles  V.  Jefferson  Ins.  Co.,  2791,  2793, 

2797. 
Coles  V.   Nikirk,  687. 
Coles  &   Sons  Co.   v.   Standard  Lumber 

Co.,  636. 
Coley  V.  State.  91.  801. 
Coley   V.    Statesville,    961,    2466.    2492, 

4238,    4239,    4241,    4242,    4243.    4244, 

4248. 
Colgan  V.  Farmers'  &  Mechanics'  Bank, 

932. 
Collegenia   v.   State.   55,   831. 
Collett  V.  State,  864. 
Collier  v.  Com.,  663. 
Collier  t.  McClintic-Marshall  Const.  Co., 

1004. 
Collins  V.  Brittingham,  1464.  1465. 
Collins  V.  Clark,  479. 


5604  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,' pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4<S45;    Vol.  5,  pp.  4847  to  5564. 

Columbia  Veneer  &  Box  Co.  v.  Cotton- 
wood Lumber  Co.,  804. 
Columbia  &  P.  S.  R.  Co.  v.  Hawthorne, 

S92. 
Columbus  R.   Co.  v.  Asbell.   895. 
Columbus  riy.  v.   Connor,  920. 
Columbus  State  Bank  v.  Crane  Co.,  242. 
Columbus  &  W.  Ry.  Co.  v.  Bridges,  646. 
Colusa   &    H.    R.   Co.   v.   Leonard,   886, 

SS7,   2614.    2625. 
Colvin   V.   Warford,   84. 
Coman  v.   Wunderlich,   278,   788. 
Comanche  Mercantile  Co.  v.  Wheeler  & 

Motter  Mercantile  Co.,  237. 
Combs  V.  Baltimore  &  O.  S.  W.  R.  Co., 

4665. 
Combs  V.   Com.,   3381. 
Combs  V.   Jefferson    Statidard   Life   Ins. 

Co..  4501. 
Combs  V.    State,   400. 
Comeau   y.    Hurley,   235.   901. 
Comeuys  v.  American  Lumber  Co.,  4939. 
Comesvs  v.    State,  544. 
Comer' V.  Way,  2719. 
Comcrford  v.  Morrison.  227. 
Comfort  V.  Young,  3699,  3700. 
Commerce  Trust  Co.  v.  White,  828. 
Commercial   Bank   v.    Chatfield,    285. 
Commercial  City 'Bank  v.  Sullivan,  854, 

2976. 
Commercial  Fire  Ins.  Co.  v.  Morris,  66. 
Commercial  State  Bank  of  Forreston  v. 

Folkorts,   135,  243. 
Commercial  Travelers'   Mut.  Ace.  Ass'n 

V.    Sprinsisteeu,   1060. 
Com.   V.   Abbott,    182. 
Com.   V.   Adams,   2162. 
Com.  V.   Andrews.   526. 
Com.   V.   Annis,   383. 
Com.   V.    Antaya,    187. 
Com.  V.  Aston,  187. 
Com.  T.  Ault.   617,   3659. 
(^ora.  V.  Barry,  16. 
Com.  V.   Beduorciki.  182.  183,  841. 
Com.  T.  Boinso,  410.  841. 
Com.   T.    Benedick.    10. 
Com.  V.  Berchine,  .383. 
Com.  V.   Berkenbush,   9. 
Com.  V.  Berney,  507.  508. 
Com.   V.    Blood.   2760. 
Com.  V.  I'.onz.  198. 
Com.   V.   Bober,    151. 
Cora.  V.  Borasky,  566,  782. 
Com.  V.  Boutwell,  2S0,  3558. 
Com.  V.  Brailey,  425. 
Com.  V.  Breyessee,  327. 
Com.  V.  Bri^diam,  9.30. 
Com.  V.  Bi'o.-idbeck.  293. 
Com.  v.  Brooks,  200. 
Com.  V.  Brown,  .59,  199.  395,  419.  SS4, 

1038,  ]0.".9,  1040.  1041,  1043,  1044. 
Com.  V.  BiDwnell,  3S9. 
('um.   V.    r.ucki'v,   (".(in. 
Cc.ui.  V.  r.u rnctt,  2(!;t3,  2701. 
Com.  V.  I'.urus,  728,  911. 
( 'om.  V.  Burroii.cli,  187. 
( 'om.  V.  liurlon,  .511. 
Com.  V.  Byurd,  3823. 


Collins  V.   Com.,  424. 

Collins  V.  George,  936. 

Collins  V.  Huffman,  813 

Collins  V.  Kelsev,  670. 

Collins  V.  Leafey,  386,  720. 

Collins    V.    Metropolitan    St.    Rv.    Co., 

4742. 
Collins  V.  Mineral  Point  &  N.  Ry.  Co., 

578. 
Collins  V.   People,   3622. 
Collins  V.  Rankin  Farms,  214. 
Collins   V.   Spence.   955. 
Collins    v.    State,    190,    254,    258,    342, 

570,  589,  595,  623,  691,  754,  782,  787. 

847,   850,   2077. 
Collins   V.   Terminal   Transfer   Co.,  970. 
Collins  v.  Tigner,   4921.   4942. 
Collins  V.  Tootle  Estate,  88. 
Collins  V.  Williams,  803,  807. 
Collins  Ice  Cream  Co.  v.  Stephens,  755, 

937. 
Collins-Plass   Thayer     Co.     v.     Hewlett, 

829. 
Collins     &    Douglas    v.     Cooper,    4502, 

4510.  4516. 
CoUinson  v.  Cutter,  2445,  5233. 
Collister   v.   Ritzhaupt,   1372. 
Collum   V.   Georgia  Ry.   <k;  Electric  Co., 

683,  5119. 
Colombo  v.  People,  875. 
Colombo    V.    State,    884. 
Colonial  Coal  &  ('oke  Co.  v.  Gass,  4150. 
Colonial  Trust  Co.  v.  Getz,  13. 
Colondro  v.   State,   302. 
Colono    V.    Consolidated    Coal    Co.,    991. 
Colorado    Midland    Ry.    Co.    v.   Brady, 

894. 
Colorado  Springs  Electric  Co.  v.  Soper, 

263.    715. 
Colorado  Sprinsrs  &  I.  Rv.  Co.  v.  Allen, 

267,  1766,  1824,  1981,  "2016. 
Colorado  Springs  &  I.  Ry.  Co.  v.  Kelley, 

5085. 
Colorado  Springs  &  I.  Ry.  Co.  v.  Marr, 

1874,  1990,  2406,  4.362. 
Colorado    Yule    Marble    Co.    v.    Collins, 

874. 
Colorado  &  S.  Rv.  Co.  v.  Davis.  280. 
Colorado    &    S.    Ry.    Co.  v.  Rowe.    934. 
Colorado  &  S.  Ry.  Co.  v.  Webb,  66l>. 
Colored    Knigiits   of   I'vtliias   v.   Tucker, 

292- 
Coloritype   Co.   v.  Williams,   26. 
Colqulioun  v.  Wells,   Fargo  &  Co.,  757. 
Col'piitt  v.   Tliomas,  S7.'». 
Colscii  v.  Cliic;iL-o.  M.  &  St.  P.  Ry.  Co., 

154,    1695,    1706. 
Colter  v.    State,   4.39. 
Columbia   Agricultural   Co.    v.    Seid   Pak 

Sing,  988. 
Co!iimJ)i:i    County   V.    Consolidated    Con- 
tract Co.,  900. 
Columbia    Mill   ''o.   v.    NmIIoiuiI    Bank   of 

(!ouiriierce,   96.'!. 
Columbin,    N.    (S:    Ty.    R.   Co.   v.    Laurens 

Cotton   Mills,   975. 
Columbia,    X.    <.V:    L.    R.    Co.    v.    Means, 

1714,  1780,  2363. 


CASES  CITED  .  5005 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Com. 

V.  Calhoun,  131.  272,  3035,  3418. 

Com, 

V.  Haines,  340. 

Com. 

V.  Campboll,  .510. 

Com. 

V.  Hanlon,  15. 

Com. 

V.   Carroll.  0(37. 

Com, 

V.  Harlow,  389. 

Com. 

V.  Cate,  470.  473. 

Com. 

V.  Harmon,  466,  2265. 

Com. 

V.  Chance,  8S4. 

Cora. 

V.  Harris,  74,  322,  651,  697.  5552, 

Com. 

V.   Chiekcr.'lln.   ^,92. 

Com. 

V.  Haskell,  937. 

Com. 

V.  Clancy,  374,  862,  884. 

Com. 

V.  Hassan,  679,  858. 

Com. 

V.  Clark,  875. 

Com. 

V.  Havrilla,  202. 

Com. 

V.  Cleary,  4(jS,  873. 

Com. 

V.  Henderson,  275. 

Com. 

V.    Clemuier,    549. 

Com. 

v.   Holgate,   841. 

Com. 

V.  Clift'onl,  1108. 

Com. 

V.  Hollinger,  74,  3040. 

Com. 

V.   Clune,   37,   340. 

Cora. 

V.  Hoskins,  496. 

Com. 

V.  Cobb.  884. 

Com. 

V.   Hourigan.   782. 

Coin. 

V.  Cosan,  3.563. 

Com. 

V.  House,  367,  467.  470,  473,  549 

Com. 

V.  Colandro,  .503,  548,  505. 

Com. 

V.  Howard,  409,  416. 

Com. 

V.   Conner,    189. 

Com. 

V.  Howe,  473. 

Com. 

V.   Connor,   181. 

Cora. 

V.  Hudson,  421. 

Com. 

V.  Conroy,  512,  2290. 

Com. 

V.  Hull,  206,  496. 

Com. 

V.  Cooper,  152. 

Cora. 

V.  leradi,  38. 

Com. 

V.  Corsino,  466. 

Com. 

V.  Irving,  511. 

Com. 

V.  Cosseboom,  277.  782. 

Com. 

V.  Johnson,  389,  615,  884,  1642. 

Com. 

V.  C'ostley.  528,  884. 

Com. 

V.  John  T.  Connor  Co.,  226. 

Com. 

V,    Coughlin,   3553. 

Com. 

V.    Kaiser,   549. 

Com. 

V.  Danz,  272.  913. 

Com. 

V.  Keating,  572,  573. 

Com. 

V.  Debussey,  559,  937. 

Com. 

v.  Keegan,  585,   841. 

Com. 

V.  Deitrick,  500,  767. 

Com. 

V.  Kilpatrick,  614. 

Com. 

V.  Dolaney,  782. 

Com. 

V.  Kimball,  402. 

Com. 

V.  De  Leo,  757. 

Com. 

V.  Klein,  340. 

Com. 

V.  De  Lon,  4471.' 

Com. 

V.  Kloss,  704. 

Com. 

V.  Dennery,  548.  674, 

Cora. 

V.  Knapp,  185. 

Com. 

V.  De  Palma.  625. 

Cora. 

V,  Kneeland,  210, 

Com. 

V.  Devlin,  2751,  2757. 

Com. 

V.  Knox,  515,  517,  3223,  3421, 

Com. 

V.  Dill,  911, 

Com. 

V.  Kovovic,  73. 

Com. 

V,  Dinsman,  206. 

Com. 

V.  Kronick,  782,  884. 

Com. 

V.  Di  Silvestro.  497,  512. 

Com. 

V.  Lawrence.  690. 

Com. 

V.  Divomte,  1015. 

Com. 

v.  Leach,  519. 

Com. 

V.  Drew,  3168. 

Com. 

V.  Lee.  615. 

Com. 

V.   Dow,   731. 

Com. 

V.  Lenhart,  841. 

Com. 

V.  Dower,  71. 

Com. 

V.  Leonard,  467,  2261,  4851. 

Com. 

V.  Downing,  319. 

Cora. 

V.   Leventhal,   340. 

Com. 

V.  Drum,  510. 

Com. 

V,  Lewis,  612,  885,  2177. 

Com. 

V.  DnfEy.  558.  937. 

Com. 

V.  Leyslion,  8, 

Com. 

V.  Eaby,  841. 

Com. 

v.  Light,  132,  972. 

Com. 

V.  Eckerd.  610. 

Com. 

V.  Little,  201. 

Com. 

V.  Elliot,  36. 

Com. 

V.  Ix.ng,  3221. 

Com. 

V.  Este,  293. 

Com. 

V.  Lynch,  510,  559,  937. 

Com. 

V.    Farmer.   2215. 

Cora. 

V.  Lynes,  59, 

Com. 

V.  Farrell.  390,  881. 

Cora. 

V.  McCabe,  426,  2213. 

Com. 

V.  Fellows,  73. 

Com. 

V.  McCann,  425. 

Com. 

V.  Fenno,  573. 

Com. 

V.  McDerraott.  393. 

Com. 

V.  Ford,  36,  822. 

Cora. 

V,  McGowan,  45,  3045,  3298. 

Com. 

V.  Fox,  3056,  ,3095. 

Com. 

V.  McKawavne,  331,  3297,  3329. 

Com. 

T.   Frucci,  8. 

Com. 

V.    McMahon,    632. 

Com. 

V.   Galligan,  416. 

Cora. 

V.  McManus,  182,  885. 

Com. 

V.  Gamble,  202. 

Com. 

V.  McMurray,  925. 

Com. 

V.  Garvey,  755. 

Com. 

V.    McNamee,   2534. 

Com. 

V.  Gavin,  293. 

Com. 

V.  Maddocks.  700. 

Com. 

V.  Gay,  784. 

Com. 

V.  Magoon,  911. 

Com. 

V.  George.  198. 

Com. 

V.  Maloney,  393. 

Com. 

V.  GiU,  888. 

Com. 

V.  Mandela,  467,  705. 

Com. 

V.  Glover,  36,  1621. 

Com. 

V.  Marcinko,  8,  73. 

Com. 

V.  Goldberg,  182. 

Cora. 

V.  Marcum,  3230,  3231,  3233. 

Com. 

V.  Goodwin.  5.303. 

Com. 

V.  Martin,  8,  650. 

Com. 

V.  Gray,  782. 

Cora. 

V.  Marzynski.  ISO,  182. 

Com. 

V.  Greene,  403. 

Com. 

V.  Mason,  3632. 

Com. 

V.   Grifhn,   464,   2205. 

Com. 

V.  Meads,  9,  20,  782. 

Com. 

V.  GuLshall.  627. 

Com. 

V.  Mcserve,  840,  953. 

Com. 

V.  Hagenlock,  74. 

Cora. 

V.  Metcalfe,  3638. 

560G  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  iili;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Com.  V, 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  Y. 
Com.  V. 
Com.  V. 
Com.  V. 
Com,  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.-v. 
Com.  V. 
Com.  V. 
Com.  V. 
3104. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
Com.  V. 
C'om.  V. 
Com.  V. 
Com.  V. 
('om.  V. 
(>>m.  V. 
.Com.  V. 
Com.  V. 
rv»m.  V. 
Com .  V. 
('om.  V. 
(!om.  V. 
Corn.  V. 
('om.  V. 
Corn.  V. 
(Jom.  V. 
(^oin.  V. 
Oirn  V. 
Com.  V. 
Com.  V. 


Meyers,  293. 
Middleby,  853. 
Miller,  4o,  527. 
Minney.  937. 
Min  Sing,  7S2. 
Moore,  320,  SSI. 
Morrison.   311S,  .3423. 
Mullen,  884. 
Mulrev,  126. 
Murphy.  197.  201. 
Nve,  703. 
Orr,  31. 

Pacito,   846,  S4S. 
Page,  862. 
Palmer,  272. 
Pendergast,  33,  548. 
Phelns.   340,    560,   1222,   1223, 
3105,  3162. 
Pierce,  3176. 
Piper,   187. 
Pipes,   29. 
Porter,  ISO. 
Pratt.   271. 
Principatti.  213. 
Reed,  3126. 

Reeves.  3131.  • 

Reid,  271. 
Riggs,  188. 
Robinson.  186. 
Robinson-Pettet  Co..  3546. 
Ronello,  131,  293.  467,  473,  658. 
Ro.ss,  8,  916,  1015. 
Rudert,  270. 
Rusie,  1005. 
Russogulo,  372,  847. 
Sallager,  181. 
Sargent,  573. 
Sayars,  467. 
Schmous,  390. 
Sfott.  8.  846. 
Shaub.  510. 
Sheets,  600. 
Sh.'pard.  569. 
Slierman,    187,    782. 
Shobert,  937. 
Shults,  95,  26.S0. 
Shurlock.  183. 
Simon,  339. 
Sinclair.  3554. 
Snelling,  736. 

Snow.   10:M,  1035.  1040,  1042. 
Stankus.  500. 
Stites,  34:',.  2287. 
Stoner,  1(KJ5. 
Stout,  7.''.<;. 
Sfovas,  294. 
SwceiK'v.  559,  937 
Tarr.    125. 
Tavlor,  937. 
"JViiljnKHk,  4(17,  1005. 
Thomas,  2S.  L'70,  782,  3446. 
'J'olmari,  952. 
Tompkins,   (',()'). 
Tresca,  497.  512. 
Tucker,  ISO,  8S4. 
Tuey,   078. 
'I'wriicr.  '29;;. 
rhrig,  S8I. 
Van  Horn,  610. 


Com 
Com. 
Com. 
Com. 
Com. 
Com. 


Com.  V.  Van  Tuyl.  183. 

Com.   V.  Varauo,  508,  849. 

Com.  V.  Walsh,  111. 

Com.  V.  Warner,  8. 

Com.  V.  Washington.  972. 

Com.  V.  Wasson,  858. 

Com.  V.  Webb,  524.  847. 

Com.  V.  Weber,  190. 

Com.  V.  Webster.  2289. 
V.  Wendt,  335. 
V.  Wheeler,  372. 
V.  White,  180. 
V.  Whitman.  3646. 
V.  Wilson,  340. 
V.  Winkelman.   10. 

Com.  V.  Wood,  1213. 

Com.  V.  Wunsch,  573. 

Com.  V.  Yost,  199. 

Com.  V.  Zuern,  8. 

Commonwealth    Bank    of    Baltimore   v. 
Goodman,  897. 

Commonwealth  Bonding  &  Casualty  Co. 
V.  Hendricks,  564. 

Commonwealth  Bonding  &  Casualty  Ins. 
Co.  V.  Pacific  Electric  Ry.  Co.,  894. 

Commonwealth    Public    Service    Co.    v. 
Lindsay,  25.53,  2577.  2579. 

Commonwealth   Title  Ins.  &  Trust  Co. 
V.  Dakko,  5341. 

Comorouski  v.  Spring  Valley  Coal  Co., 
489.  679. 

Compher  v.  Browning,     153,     5503. 

Compton  V.  Missouri  Pac.  Ry.  Co.,  2461, 
4664. 

Comraddy  v.  People,  45. 

Comstock  V.  Livingston,  855. 

Comstock  V.  Norton,  214,  222. 

Comstock  V.  Pnce,  636. 

Comstock  V.   Whitworth.   17. 

C^omstock's  Com'rs'   Appeal,  6. 

Couaway  v.  Dukes,  3804.  .'{SOS,  3806. 

(Tonawav  v.  Shelton.  702. 

Concho."  S.  S.  &  L.  V.  Ry.  Co.  v.  San- 
ders, 979. 

Concord  Apartment  House  Co.  v.  Alas- 
ka Refrigerator  Co.,  801,  1091. 

Concord      Apartment      House     Co.      v. 
O'Brien,  291. 

Conde  v.  State,  344. 

Condic  V.  Rio  (Jraude  Western  Ry.  Co., 
785,  914. 

Coiidron  v.  State,  543,  3067. 

Con(h-y  v.  State,  198. 

Cone  V.  State.  591. 

Conehan   v.  Crosby,   ].50. 

Coney  v.  Pcpperdine,  920. 

Coiu>y  V.  State.  420,  445,  622. 

(Joney  Island  (Jo.  v.  J)enn:ni,  061. 

Congdon   v.   Morgan,  835. 

Conger  v.  liean,  277. 

(Jonger   v.   Crabtn^e,    1167.    1177. 

(longer  v.  Wiggins,  148. 

C,onger  v.   State,  404,  480:;. 

Conklin  Const.  Co.  v.  WalsJi,  748. 

CoTiIcv  v.   Buck,  28:i. 

Cciilcv    v.    State,    396,    8:59,    861.    913, 
25!)5. 

Conlin   v.  Southern   Pac.  R.   Co.,  220. 


CASES  CITED 


5607 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol    3- 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Conlon  V.   Chicago  Great  Western   Ry. 

Co.,  354,  638. 
Conn  V.  People,  225.  3195,  319G,  3460. 
Connecticut  IMut.  Life  Ins.  Co.  v.  Hill- 

mon,  13,  780,  965. 
Connecticut  INIut.  Life  Ins.  Co.  v.  M,c- 

Whirter,  124. 
Connecticut  Mut.  Life  Ins.  Co.  v.  Union 

Trust  Co.  of  New  York,  961,  963. 
Council  V.  I-Iiggins,  671. 
Connell   v.   Oregon   Short  Line  R.   CoR, 

768.  1761,  1814,  1999. 
Connell   v.    Seattle,   R.   &   ,S.   Ry.   Co., 

1843.   2006. 
Connell  v.   State,   567,   659. 
Connelly  v.  Illinois  Cent.  R.  Co.,  84. 
Connelly  v.  State,  271. 
Connelly  v.  Sullivan,  484. 
Connelly  v.  White,  3841. 
Conner   v.    Citizens'    St.    R.    Co.,    175, 

1769. 
Conner  v.  Missouri  Pac.  Ry.  Co^  324. 
Conner    v.    Mount    Vernon    Co.,    1575, 

1587. 
Connor  v.   Standard   Pub.   Co.,   3715. 
Conner  v.  State,  302,  505. 
Conners  v.  State,  3S0. 
Conness  v.  Indiana.  I.  &  I.  R.  Co..  809. 
Connolly  v.  Bollinger,  992. 
Connor  v.   American   Spirits   Mfg.   Co., 

284. 
Connor  v.  Com.,  3272.  33.30. 
Connor   v.    Johnson,    945,    1433,    1434, 

1439,    1444,   1449,   5311,   5312,   5314, 

5315. 
Connor  v.  McRae,  48,  5315,  5317,  5322. 
Connor  v.  Wilkie.  811. 
Connors  v.  Chingren,  135,  299. 
Conover  &  Co.  v.  Baltimore  <&  O.  S.  W. 

R.,  832. 
Conquerer    Gold    Min.    &    Mill    Co.    v. 

Ashton,   258. 
Conrad  v.  Cleveland,  983. 
Conrad  v.  John  W.  Graham  &  Co.,  886. 
Conrad  v.  Lindley,   880. 
Conrad  v.  St.  Louis,  S.  &  P.  R.  Co.,  553. 
Conrad  v.  State,  849. 
Conraddy  v.  People,  45. 
Consaul  v.  Sheldon,  554.  807. 
Consequa  v.   Willings,  9. 
Considine  v.  Dubuque.  560. 
Considine  v.  U.  S.,  1628. 
Consolidated  Coal  Co.  v.  Dombroski,  730. 
Consolidated  Coal  Co.  v.  Schaefer,  179. 
Consolidated  Coal   Co.   of   St.    Louis  v. 

Bokamp,  247. 
Consolidated  Coal    Co.   of   St.   Louis   v. 

Stein,  250. 
Consolidated  Coal  &  Mining  Co.  v.  Clay's 

Adm'r,  950. 
Consolidated  Gas,  Electric  Light  &  Pow- 
er Co.  V.  State,  to  Use  of  Smith,  2469, 

2479,  2563,  2564,  2572,  2575. 
Consolidated    Kansas   City    Smelting    & 

Refining  Co.  v.  Biukley,  992. 
Consolidated    Kansas    City    Smelting    »& 

Refining  Co.  v.  Schulte,  935. 


Consolidated    Lower    Boulder    Reservoir 

&  Ditch  Co.  V.  Alaux,  844. 
Consolidated  Traction  Co.  v.  Chenowith, 

920. 
Consumers'  Lignite  Co.  v.  Cameron,  52, 

4070. 
Continental  Bank  &  Trust  Co.  v.  Hart- 
man,  4996. 
Continental  Casualty  Co.  v.  Owen,  920. 
Continental   Gin  Co.,  Ex  parte,   135. 
Continental  Gin  Co.  v.  Benton,  4452. 
Continental  Gin  Co.  v.  Milbrat,  135. 
Continental  Imp.  Co.  v.  Stead.  880. 
Continental  Ins.  Co.  v.  Pruitt,  737. 
Continental  Investment  &  Loan  Soc.  v. 

Schubnell,   943. 
Continental  Nat.  Bank  of  New  York  v. 

Folsom,  810. 
Continental  Oil  &  Cotton  Co.  v.  Thomp- 
son,  738,   742,   795. 
Continental  Paper  Bag  Co.  v.  Bosworth, 

4181,  4182. 
Continental  Supply  Co.  v.  Patrick,  283. 
Converse  v.    Galveston    City    Co.,   2135. 
Convey's  Will,  In  re,  713,  5433,  5435, 

5437,  5438. 
Conway  v.  Jordan,  1203 
Conway  v.  Murphy,  410 
Coogan  V.  Lynch,  397. 
Cook  V.  Bartlett,  179. 
Cook  V.    Brown,    49,    888,    1410,    1414, 

1421,   1426,    1427. 
Cook  V.  Carr,  290. 
Cook  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

2634. 
Cook  V.   Com.,  39,  269,  716. 
Cook  V.  Cook,  2987. 

Cook  V.  Danaher  Lumber  Co.,  231,  2446. 
Cook  V.  Duvall,  204. 
Cook  V.  Farrah,  1122,  1139,  1140. 
Cook  V.  Flint,  4921. 
Cook  V.  Fogarty,  5242. 
Cook  V.  Highland  Hospital,  3480. 
Cook  V.   Hunt,   878. 
Cook  V.  J.  I.  Case  Threshing  Mach.  Co., 

558 
Cook  v.  Los  Angeles  &  P.  Electric  Ry. 

Co.,   931. 
Cook  V.  Mackrell,  169. 
Cook  V.   M.   Steimert   &   Sons   Co.,  6. 
Cook  V.  People,  586,  882. 
Cook  V.   Pittock   &   Leadbetter   Lumber 

Co.,  11. 
Cook  V.  St.  Joseph,  844. 
Cook  V.   State.  188.  189.  271,  427,  434, 

438,  504,  508,  536,  586.  604.  619,  669, 

696.  772,  850,  910,  1634,  3050,  3127, 

3422. 
Cook  V.  U.  S.,  2208.  2273. 
Cook  V.  Urban,  148,  739. 
Cook  Brewing  Co.  v.  Goldblatt,  166. 
Cook  &  Laurie  Contracting  Co.  v.  Bell, 

1090,  4933,  4934.  4938,  4984. 
Cooke  V.  Jerome,  5220. 
Cooke   V.   Union   Ry.   Co.   of  New  York 

Citv,    70. 
Cooksie  v.  State,  702. 


5608 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Vol.  3. 


Cool  V.  P-tersen,  155,  221,  5208,  5209, 

5241,  5252.  5261. 
Coolahan  v.  Marshall  Field  &  Co.,  2731. 
Cooley  V.  Rergstrom,  121. 
Cooley  V.   Dunham,   140,   160,   1770. 
Cooler  V.  State,  839. 
Coolidge  V.  Taylor.  167,  714. 
Coolman  v.  State,  540,  911,  3414. 
Coombes  v.  Knowlsou,  3534. 
Coombs  V.  Mason,  79. 
Coombs  V.  New  Bedford  Cordage  Co.,  13. 
Coombs  V.  Radford,  876. 
Coombs  V.  Reynolds,  5404. 
Coombs  &  Bro.  Commission  Co.  v.  Block, 

4925. 
Coon  V.  People,  786. 
Coon  V.  Rigden,  949. 
Coon  V.  Southern  Rv.  Co.,  1783. 
Cooner  v.   State,  437. 
Cooper  V.  Altoona  Concrete  Construction 

6c  Supply  Co.,  865,  869,  876. 
Cooper    V.    Central    Railroad    of    Iowa, 

2673.  3944. 
Cooopr    V.    Century    Realty    Co.,    1817, 

1977. 
Cooper  V.  Denver  &  R.  G.  R.  Co.,  121. 
Cooper  V.  Georgia,  C.  &  N;.l^y-  Co.,  107. 
Cooper  V.  Harvey,  573,  867. 
Cooper  V.  Morris,  824. 
Cooi>er  V.  Oelwcin,  983. 
Cooper  V.  Overton,  855. 
Cooper  V.     St.  Louis,  M.   &  S.  W.  Ry. 

Co.,   178. 
Cooper  V.  Scyoc,  1048,  2976,  3838,  3854. 
Cooper  V.  Slaughter,  1132,  1457,  1459. 
Cooper  V.     Spring    Valley    Water    Co., 

5330. 
Cooper  V.  State,  80,  131,  272,  294,  310, 

331,  341,  364,  406,  418,  431,  522,  745, 

788,  3261,  5015. 
Cooper  &  Jones  v.  Hall,  967. 
Co-operative  Itaw  Fur  Co.  v.  American 

Credit  Indemnity  Co.,  561. 
Coopersville  Co-operative  Creamery  Co. 

V.    Lemon,   3535. 
Coore  V.  Seaboard  Air  Line  Ry.  Co.,  900. 
Coors  V.  Brock,  288,  981. 
Coos  Bay,  R.  &  E.  R.  &  Nav.  Co.  v.  Sig- 

iin,  125,  247,  2693. 
Coots  V.  Chiimbcrlain,  984. 
Copas  V.  Anglo-American  Provision  Co., 

49.50,  4968. 
Cope  V.  Brintz,  251. 
Coixliind  V.  American.  Cent.  Ins.  Co.,  27. 
Copeland  v.  Omaha  &  C.  B.  St.  R.  Co., 

696. 
Coi.eli.nd  V.  Stale,  270.  319,  590. 
Copelnnd  v.   Wabash  R.  Co.,  977,  3929, 

4(M:!,  4162. 
C/(ipr-nhaver  v.  Slate.  21G. 
(!()|)ley  v.  (!om.,  1604. 
Topli'v  V.   rnioii   I'ar.   Ry.  Co.,  4015. 
Coplon  V.  Slate,  7.SI. 
C!(pi)|»  V.   VVilliMiiiM,  9;;(). 
f  !oi)fiag(!  V.  ('oMi.,  S(M . 
('((pljii^e  V.  (Jn-K'i,',  717. 
Cr.pp.-dne  V.  Stale.  444.  910. 
Copi>iuH  V.  JelTerson,  399. 


Coppoletti  V.  Citizens'   Ins.  Co.  of  Mis- 
souri, 2808.- 
Corbin  v.  Sheerer,  283. 
Corbitt  V.  Moouey,  216. 
Corbv  V.  Missouri  &  K.  Tel.  Co.,  4065. 
Corcoran  v.  Harran,  087,  836,  957,  968, 

970. 
Corcoran  v.  Lehigh  &  Franklin  Coal  Co., 

969. 
Cordele    Sash   Door    &    Lumber   Co.    v. 

*Wilson  Lumber  Co.,  659. 
Cordes  v.  State,  784.  3023,  3070. 
Cordill  V.  Moore,  740. 
Cordler  v.   Keffel,   4070. 
Curdray  v.  James,  9S2. 
Cordway  v.  State,  953. 
Corell  V.  Williams  &  Hunting,  665,  4052. 
Corkran  v.  Taylor,  992. 
Corley  v.  Anderson,  2696. 
Corlev  V.  Atchison,  T.  &  S.  F.  Ry.  Co., 

4623. 
Corley  v.  State,  272. 
Corn  v.  State,  934. 
Corn    Exchange   Nat.    Bank   v.    Ochlare 

Orchards  Co.,  217. 
Cornelison  v.  Ft.  Worth  &  R.  G.  Ry.  Co., 

904. 
Cornelius  v.  Brawley,  882. 
Cornelius  v.  City  Water  Co.,  1000. 
Cornelius  v.  Cornelius,  3497. 
Cornell  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

251,  882. 
Cornell  v.  Great  Northern  Ry,  Co.,  648. 
Cornell  v.  Haight,  899. 
Cornell  v.  Manistee  &  N.  E.  R.  Co.,  695. 
Cornell  v.  State,  914. 
Cornely  v.  Campbell.  5346. 
Cornish  v.   Gratf,  824. 
Cornish  v.  Territory,  504. 
Cornovski    v.     St.     Louis    Transit    Co., 

5142. 
Cornwall    v.    State,    18. 
Cornwell  V.  St.  Louis  Transit  Co.,  834. 
Cornwell  v.  State,    5415. 
Corpus  Christi  St.  &  I.  Ry.  Co.  v.  Kjell- 

berg,    902,    5109. 
Corrigan    v.    I'unk,    47. 
Corsicana  Nat.  >iank  v.  Baum,  927. 
Cortez  V.  State,  126,  437,  589,  3375. 
Cortner  v.  Amick.  811. 
Cosgrove  v.   Burton,  96,  2678. 
Cosgrove  v.   Cuinming.';,  870. 
Cosyrove   v.    Sinilli.    277. 
Coshow  V.  Otey,  1114,  1144,  1161. 
Cospcr  V.   State,  72. 
Costello  V.  Kiiiisas  Cit.v,  141,  4281. 
Costignn    v.   Com.,   270. 
Costley   V.   Galveston   City   Ry.  Co.,   72, 

170. 
Costley  V.  McGowun,  284. 
Cotant     V.     Boone     Suburban     Ry.  Co., 

2376. 
f'olbran   v.   !\Ioore,   755. 
Colhran   v.   State,  15.   271. 
C.)tn.>f-  v.  St.  Louis  A:  S.  F.  R.  Cq..  235. 

4600. 
Cotiier  V.    Stale.   14.   964. 
Cottle   V.  Johnson,  G45. 


CASES   CITED  5009 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  101 S ;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Cottom    V.    Holliday,    4524. 

Cotton  V.  CfiUer  Cojtl  Mining  Co.,  994. 

Cotton  V.  State,  8S9.  3173. 

Cottrell  V.   P'ountaiu.   749. 

Cottrell  V.  Shadle.v.  780. 

Cottrill  V.    Kinim,   664. 

Cotulla  State  Bank  v.  Herron.   63. 

Couch   V.    Harrison.   1215,    1216. 

Coudilan   v.   Philadelphia,   B.   &   W.   R. 

Co..  3944.     3958,     3992,     4014,     4022, 

4035.  4166. 
Coughlin   V.   Blanl,   2.35. 
Couffhlin   V.   Layton,    906. 
Coulter  T.  B.  F.  Thompson  Lumber  Co., 

98. 
Coulter  V.  Gudehus,  767. 
Coulter  V.  Illinois  Cent.  R.  Co.,  714. 
Coulter  V.   State,  272,  379,  434. 
Coulter   V.   Travelers'    Protective   Ass'n, 

1063. 
Council   V.   St.   Louis   &    S.   F.   R.    Co., 

244. 
Council  V.  Teal.  674. 
Council!    V.    Mayhew.    755,    7S0,    5453, 

54S4,  5495.   5500,  5506. 
Counselman  v.  Collins.  1014. 
Counts  V.  State.  4.34,  913. 
County      Commissioners      of      Hartford 

County  V.  Wise,  1497. 
Courtemanche  v.   Supreme   Court,   I.   O. 

O.  F.,  920. 
Courtland   v.   Tarlton.   179. 
Courtney  y.   State,  286.  403. 
Court  of  Honor  v.  Dinger,  4340. 
Cousins   V.    Partridge.    731. 
Cousins  V.  White,  1145. 
Cover   V.   Myers.   290. 
Coverdale  v.  Rickards  &  Watson,  4929. 
Covert  V.   Lovilia.   736. 
Covington  v.  People,  910. 
Covington  v.  State,  421. 
Cowan   v.    Shaver.   .5432. 
Cowan  V.  State.  119.  437,  516,  533. 
Cowan  V.  Young.   4500. 
Cowan  Inc.,  v.  Meyer,  639. 
Cowans  v.  Ft.  Worth  &  D.  C.  Ry.  Co., 

291,  488. 
Coward  v.  State,  379. 
Cowart,  Ex  parte,  948. 
Cowart  V.  State.   103.  433,  948. 
Cowart    V.    Strickland.    239.    433. 
Cowell  V.  Phrenix  Ins.  Co.,  204. 
Coweta  Countv    v.    Central    of    Georgia 

Ry.   Co..   243,   714. 
Cowgill  V.  Hurley,  1050,  51V 9. 
Cowherd  v.   State,  602. 
Cowie  V.   Kinsor,  296. 
Cowie  V.  Seattle.  740. 
Cowles  V.   Carrier.   157. 
Cowles  V.   Hagerman,   268. 
Cowles  V.  Lovin,  837. 
Cowley  v.  State.  272. 
Cox  v.  Chase.  896. 

Cox  V.  Chicago  &  N.  W.  Ry.  Co..  694. 
Cox  V.   Cleveland,   C,   C".   &   St.   L.   Ry. 

Co.,  176,  282. 
Cox  V.   Edwards,   1478.  2099. 
Cox  V.  Norfolk  &  C.  R.  Co.,  387. 


Cox  V.   Peltier,   822. 

Cox  V.  People,  3056. 

Cox  V.  Royal  Tribe  of  .Tosoph.  3784. 

Cox  v.  State,  1,52,  427,  927.  1004,  2172, 

3654,   5323,   5343. 
Cox   V.    Steed,   252. 
Cox  V.  Territory,  113. 
Cox  V,  Ward.  844. 
Cox  V.  Wilkeson  Coal  &  Coke  Co..  994, 

3899. 
Coy  V.  State,  403. 
Coyle  V.  McNabb,  212. 
Coyle  V.   People's   Rv.   Co.,   1767,   1923. 
Coyne  v.   Maniattv.   897. 
Cozby  V.  State.  275. 
Crabbe  v.  Mammoth  Channel  Gold  Min- 
ing Co..  222. 
Crabtree  v.   Dawson,  777. 
Crabtree  v.   Missouri   Pac.   R.   Co.,   102. 
Crabtree   v.    State,    226. 
Craddock   v.   Barnes,   854,   856. 
Craddock    Lumber    Co.    v.    Jenkins,   799, 

3812,   3813. 
Craft  v.   Com..  120,  341. 
Craft  V.   Norfolk  &   S.  R.   Co.,  13. 
Craig  V.  A.  Leschen  &   Sons  Rope  Co., 

154. 
Craig  V.  Frazier,  854,  997. 
Craig  V.   Shippensburg,   837. 
Craig  V.  State.  299. 

Craig   V.    Thompson,   4189,   4190,    4191. 
Craig  Milling  Co.  v.  Cromer,  235. 
Craig  &  Co.  v.  Pierson  Lumber  Co.,  764, 

4985,  4992,  4095,  4989. 
Craig    &    Wilson    v.    Stewart    &    Jones, 

260. 
Craiger  v.  State,  78. 
Craighead  v.  State,  5180. 
Grain  v.  First  Nat.  Bank,  292,  294. 
Grain     v.     National     Life    Ins.     Co.    of 

United    States.   158. 
Grain  v.   State,  125.   538. 
Craine  v.  State,  5417. 
Cramer  v.  Burlington,  4318,  4319. 
Cramer  v.   Nelson,   663. 
Crampton  v.   Ivie,  153,   998,  5254. 
Crandell  v.  White,  571. 
Crane  v.  State,  25,  269,  379. 
Crane  v.  T.  J.  Congleton  &  Bro.,  92& 
Crane  v.  U.  S..  521. 
Crane   Go.   v.   Hogan,   798. 
Craney   v.    Schloeman,    1194. 
CranfiU  v.  Hayden,  734.  921. 
Craton  v.  Huntzinger,  249. 
Crauf  V.  Chicago  City  Ry.  Co.,  174. 
Craut  V.   State,  909. 
Cravens  v.  Hunter,  40. 
Cravens   v.    Merritt.    809. 
Cravens  v.  State,  395. 
Ci-aw    V.    Chicago   City    Ry.     Co.,     870, 

2446. 
Crawford  v.  Brown,  814. 
Crawford  v.  Com.,  201. 
Crawford    v.    Doppier,    997. 
Crawford  v.  Georgia  Pac.  Ry.  Co.,  296. 
Crawford    v.    Kansas    City    Stockyards 

Co..  70. 
Crawford  v.  McElhinney,  977- 


5610  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  i,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Crawford  v.  Nolan.  724. 
Crawford  v.   State,  338,  363,  469.   867. 
Crawford  v.  Texas  Imp.  Co.,  580. 
Crawford  v.  Thos.  Goggau  &  Bros.,  283. 
Crawfordsville    Trust    Co.    v.    Ramsey, 

5440. 
Crawley,  Ex  parte,  909. 
Crawley  v.  State,  909,  3400. 
Crawshaw  v.   Sumner,   798. 
Creager  v.  Yarborougb,  861.  922. 
Creagh  v.  State,  519. 
Creale  v.   State,  3633. 
Credle  v.  Norfolk  &  S.  R.  Co.,  1923. 
Creede   United   Mines   Co.   v.    Hawman, 

3915. 
Creek  v.  State,  912,  3295,  3296. 
Creighton  v.  Campbell,  222,  634. 
Cremore  y.  Huber,  870. 
Crenshaw  v.  A.  F.  Sbapleigb  Hardware 

Co.,  4508,  4509,  4523. 
Crenshaw  v.  Johnson,  985. 
Crenshaw  v.  State.  123.  351,  1243. 
Cress  V.  State,  542.  766,  866. 
Cress  V.  Wainwright,  5209,  5212,  5215, 

5217. 
Cressy  v.  Republic  Creosoting  Co..  1259. 
Creteau  v.  Chicago  &   N.   W.   Ry.   Co.. 

232. 
Crew  V.   State,  619. 
Crews  V.  People,  3288. 
Crews  T.  State,  850. 
Crews  &  Green  v.  I'arker,  58. 
Cridifi"ld  v.  Julia.  2437. 
Cridland  v.  Crow,  41. 
Cridler  v.   Colegrove,   412. 
Crimm's  Adm'rs  v.  Crawford.  874. 
Criner  v.  State,  404.  769,  1622. 
Crippen  v.  Hope,  859. 
Crisler  v.  Cliicago  City  Ry.  Co.,  67. 
Crisman  v.  Mt  D.juald,  90S,  955. 
Crist  V.  State,  847. 
Crist  V.  Tallman,    4432. 
Criswell  v.  Selecman,  984. 
Critcher  v.  Hodges,  305. 
Crittenden  v.  Com.,  72. 
Crittenden  v.  Mt.  Clemens,  4334. 
Crittenden  v.  State,    37,   151,   254,   286, 

632,  752,  2217,  2235,  2239. 
Crockett    v.    Chattahoochee    Brick    Co., 

4499. 
Crockett  v.  Miller,  721. 
Crockett  v.  State,  19. 
Croft  V.  Chicago,   R.   I.   &  P.   Ry.  Co., 

561. 
('roft  V.  Northwestern  S.  S.  Co.,  922. 
Croft  V.  State,  272. 
CronieouoH  v.  San  Pedro,  L.  A.  &  S.  L. 

R.  Co.,  99S. 
("lomiT   V.    I'xiidiTS  (^oal  Co.,  727. 
Croiiier  v.   Slate,  SH),  911. 
Oonin  v.  l'>oston  JOIevutcd  Ry^  Co..  9S4. 
(; roil  in   V.   Fire    Ass'n    of    Pln'ladelpliia, 

2795. 
Crook  V.  State,  209,  705. 
Cruum  V.  VVliiii'bi'iid,  .'i(!4. 
Cropper  v.  J'itiiinn,   1  l.'i. 
Cro.sljy  V.  Cuba  R.   Co.,  291. 


Crosby  v.  Emei'son-Brantingham   Imple- 
ment" Co.,  2091. 
Crosby  v.  Maine  Cent.  R.  Co.,  956. 
Crosby  v.  Portland  Ry.  Co.,  2580. 
Crosby  v.  Wilson,   956. 
Crosland  Co.  v.  Pearson,  75. 
Crosley  v.  Reynolds,  127. 
Crosman  v.  Southern  Pac.  Co.,  214. 
Cross  V.  Aby,   982. 
Cross  V.  Illinois    Cent.    R.    Co.,    2429, 

4363,  4365,  4625,  4646,  4696,  4707. 
Cross  V.  Kennedy,    739. 
Cross  V.  Lake   Shore  &  M.   S.  Ry.   Co., 

387. 
Cross  V.  State,  272,  275,  422,  504,  540, 

584,  596,  619,  839,  2225,  5175. 
Cross  V.  Tyrone  Min.  &  Mfg.  Co.,  162. 
Crossen  v.  Oliver,  781. 
Crossland  v.  Graham,  901. 
C'rossley  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

138. 
Crosswell     v.      Connecticut     Indemnity 

Ass'n,   837,   944. 
Crotty  V.   Danbury,   8. 
Crouch    Hardware    Co.    v.    Walker,    54, 

2058. 
Crouch  &  Sons  v.  Morgan,  4941. 
Croupp  V.  Garfield  Park  Sanitarium,  27, 

3477,  3478,  3479. 
Crouse   v.   Barber   Asphalt   Paving   Co., 

482. 
Crow  V.  Burgin,  215. 
Crow  Y.  Citizens'  Ry.  Co.,   712. 
Crow  V.   State,   326,   450,  459. 
Crowell  V.  People,  792,  875. 
Crowell  V.   State,  15,  36,  348,  434,  3083. 
Crowl  V.  West  Coast  Steel  Co.,  5252. 
Crowley  v.  Burlington,  C.  R.  &  N.  Ry. 

Co.,  494. 
Crowley  v.  State,  434. 
Crowley  v.   Strouse,    832. 
Crowley  v.  Taylor,   62. 
Crown  Coal  &  Tow  Co.  v.  Taylor,  931. 
Crown  Cork  ifc  Seal  Co.  v.  O'Leary,  128. 
Crowson  v.  State,  56. 
Croze  V.  St.  Mary's  Canal  Mineral  Land 

Co.,  975. 
Crugley  v.  Grand  Trunk  Ry.  Co.,  398. 
Crum  V.   State,   M46,  3635. 
Crum  V.  Yuiuit,   296. 
Crumley  v.  Western  Tic  &  Timber  Co., 

282. 
Crump  V.  Kno.x,  93. 
Cru'iuptuu  V.  State,  109. 
Crumrine  v.  Cruuiriue's  Estate,  918. 
Cruse  V.  State,  439. 
Crutclier    v.    Schick,    407,    4901,    4904, 

41X>7. 
Crutchli'ld  v.  Ivichmond  &  D.  R.  Co.,  41. 
Crutchliold  v.  St.  Louis,  K.  C.  &  N.  Ry. 

Co.,  931. 
Crutclilield  v.  State,  3134. 
Crutts  V.  Daly,  2057. 
Crystal   City    \-    I  J.    li.    Co.    v.   Boothc, 

2638,  2640,  26  16,  2652. 
Cucciarri'  v.  Now  York  Cent.  <&  II.  R.  R. 

Co.,  968. 


CASES   CITED 


5611 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    "Vol.  2,  pp.  1019  to  2150 ;    Vol. 
pp.   2151  to  3474;    Vol.  4,  pp.  3175  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Cudd  V.  EoRers,  2059. 

Cudjoe  V.  State,  86. 

Culbert    v.    Wilmington    &   P.    Traction 

Co.,  5057,  5090,  5091,  5132. 
Culbertson  v.  Hill,  432.  « 

Culbertson  v.  McCullom,   998. 
Culbertson  v.  St.  Louis,  I.  M.  &  S.  Ry. 

Co.,  233. 
Culbertson  v.   Sheridan,  897,  1515,  1516. 
Cullen  V.  Hanisch,  577. 
Cullinan  v.  Furthman,  322. 
Cullum  V.  Colwell,  6,  298. 
Gulp  V.  Virginian  Itv.  Co.,  147. 
Culpepper  v.  State,  326,  3409. 
Culver  V.  Harris,  130. 
Culver  V.  Marx,  161. 
Culver  V.  State,  456. 
Cumberland  v.  State,  293,  3426. 
Cumberland   Coal  &   Iron  Co.  v.  Tilgh- 

man,  879. 
Cumberland  Pipe    Line    Co.    v.     Stam- 

baugh,  169. 
Cumberland  R.  Co.  v.  Girdner,  928. 
Cumberland  Telephone  &  Tplegraph  Co. 

V.  Jackson,  977,  991. 
Cumberland  Telephone  «&  Telegraph  Co. 

v.  Shaw,  855. 
Cumberland    &  O.  R.  Co.  v.  Wood,  647. 
C'ummings  v.  Detroit  United  Ry.,  1896. 
Cummings  t.  Holland,  773. 
Cummings  v.  McDonnell,  25,  744,  5464. 
Cummings  v.  Railway  Mail  Ass'n,  196. 
Cummings  v.  State,  720. 
Cummins  v.   Cleveland,  C,  C.  &  St.  L. 

Ry.  Co.,  357,  494. 
Cummins  v.   Sanitary  Dist.  of  Chicago, 

288. 
Cummins  v.  State,    198. 
Cummins  v.  U.  S.,  202. 
Cuneo  v.  Bessoni,  93. 
Cuneo  V.  De  Cuneo.  846. 
Cunningham  v.  Batchelder,   6. 
Cunningham  v.  Chicago    &    A.    R.    Co., 

898,  1707. 
Cunningham  v.  Davis,   224. 
Cunningham  v.  Elvins,  733. 
Cunningham  v.  Hoff,  1420. 
Cunningham  v.  Modern  Brotherhood  of 

America,  985. 
Cunningham  v.  Neal.  905. 
Cunningham  v.  People,  2192. 
Ounniugham  v.   Seattle    Electric    Ry.    & 

Power  Co.,  950. 
Cunningham  v.  Springer,  367,  885. 
Cunningham  v.   State,  80,  153,  456,  537, 

753,  781,  782,  922,  2249. 
Cunningham  v.  Toledo,  St.  L.  &  W.  R. 

Co.,  4581.     • 
Cunningham  v.  Underwood,    945. 
Cunningham  v.  Union  Pac.  Ry.  Co.,  909. 
Cunningham  v.  Washburn,    1572,    1576, 

1595. 
Cupps  V.  State,  131,  158,  597. 
Curcuru    v.    Peninsular    Electric    Light 

Co.,  221. 
Curington  v.  State,  108. 
Curl  V.  Lowell,  6. 
Curl  V.  People,  14. 


Curlee  v.  Rose,  3855. 

Curlin  v.  Stat-,  382. 

Cnrr  v.  Hundley,  982. 

Curran  v.  A.  H.  Stange  Co.,  486. 

Curran  v.  State.  811. 

Currey  v.  Butcher,  1309. 

Currie  v.   Gilchrist.  292. 

Currier  v.  State,  650. 

Currington  v.  State,  664. 

Curry  v.  Ctirry,  23. 

Curry  v.  Porter,  950. 

Curry  v.  State,  210,  850. 

Curry  v.  W^indsor,  634. 

Curtice  v.  Dixon,  988. 

Curtis  V.  Curtis,  638. 

Curtis    V.    Detroit,    etc.,    R.    Co.,    1775, 

1830,  1836,  1937. 
Curtis  v.  First  Nat.  Bank,  1350. 
Curtis  V.  Hudson  Valley  Ry.  Co.,  280. 
Curtis  v.  McNair,  4064. 
Curtis  v.  State,  35,  ISO,  597,  2854,  2863, 

4816. 
Curtis  &  Gartside  Co.  v.  Pigg,  985. 
Curtis  &   Shumway  v.  Williams,  726. 
dishing    V.    Metropolitan    St.    R.    Co.. 

5114. 
Cusick  V.  Boyne,  1087,  1326. 
Custard  v.  Hodges,  977. 
Cuthbertson    v.    North    Carolina    Home 

Ins.  Co.,  891. 
Cutler  V.  Callison,  1456. 
Cutler  V.  Hurlbut,  196. 
Cutler  v.   Pittsburgh   Silver  Peak   Gold 

Mining  Co.,  153,  985,  992,  3911,  4043, 

4106. 
Cutler  v.  Skeels,  957. 
Cutler  V.  Smith,  3750,  5321. 
Cutler  V.  Spens,  171. 
Cutter  V.  Mallard  Lumber  Co.,  835,  854. 
Cutter  T.  People,  810. 
Cutts  V.  Davison,  799. 
C.  W.  Kettering  Mercantile  Co.  v.  Shep- 

pard,  50. 
Cyrus  V.  State,  656. 
Cytron  v.  St.  Louis  Transit  Co.,  285. 
Czarniski  v.  Security  Storage  &  Trans- 
fer Co.,  4368. 
Czernicki  v.   State,   816. 


D 

Dabbs  V.  Kansas  City  Southern  Ry.  Co., 

667. 
Dacey  v.  People,  707,  983,  8431,  3433, 

3463. 
Dady  v.  Condit,  150,  976.  5355. 
D.  A.  Enslow  &  Son  v.  Ennis,  258. 
Daggett   V.   North   Jersey    St.    Ry.    Co., 

899,  905. 
Daggett  V.  State,  28. 
Dagnall  v.  Southern  Ry.  Co.,  1759. 
Dahlgren  v.  Chicago,  M.  &  P.  S.  Ry.  Co., 

5383,  5387,  5394,  5403. 
Dahlstrom  v.  St.  Louis,  I.  M.  &  S.  Ry. 

Co.,  4567,  4570. 
Dalirooge    v.    Pere    Marquette    R.    Co., 

2037. 


5612  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2131  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Dailey  v.  New  York,  N.  H.  &  H.  R.  R. 

Co..  3922. 
Dailey  Co.  v.  Clark  Can  Co.,  4913. 
Daily  v.  Bouclreau,  800. 
Daily  v.   Smith-Hippen  Co.,  79S. 
Dalby  y.   Snuffer,  1115. 
Dale,  Apueal  of.  6. 
Dale  V.  Com.,  3276. 
Dale  V.  Interborough  Rapid  Transit  Co., 

759. 
Dale  y.  Smith,  834. 
Dale  y.  State,  620. 
Dallas  Consol.   Electric   St.   Ry.   Co.   y. 

Barnes,  214. 
Dallas  Consol.   Electric   St.   Ry.   Co.   v. 

Broadhurst,  670. 
Dallas   Consol.   Electric  St.   Ry.   Co.   y. 

Chambers,  716. 
Dallas  Consol.   Electric    St.   Ry.   Co.   v- 

Ely,    129. 
Dallas   Consol.   Electric   St.   Ry.   Co.   y. 

Kelley,   137,   288. 
Dallas  Consol.   Electric   St.   Ry.   Co.   v. 

Lasch,   1966. 
Dallas   Consol.   Electric   St.   Ry.   Co.   v. 

Pettit,   927. 
Dallas  Consol.   Electric   St.   Ry.   Co.   v. 

Stone,  1856. 
Dallas  Cotton  Mills  v.  Ashley,  117. 
Dallas,  C.  &  S.  W.  Ry.  Co.  v.  Langston, 

53. 
Dallas  Hotel  Co.  v.  Fox.  577. 
Dallas  Rapid  Transit  Ry.  Co.  v.  Payne, 

145,  160,  161. 
Dallas   AVaste   Mills    v.    Texas   Cake   & 

Linter  Co.,  739. 
Dallas  &  O.  C.  Electric  Ry.  Co.  v.  Har- 
vey, 147,  774. 
l^alloniand  y.  Janney,  945. 
Daltn  V.  Bryant  Paper  Co.,  153. 
Dalton  V.  Dalton,  801. 
Dalton  y.  Hooper,  1179. 
Dalton  V.  Kels-y,  169,  1011. 
Dalton  y.  Moore,  934. 
Dalton  V.    Kedeiiioyer,   169. 
Dalton  V.  State,  2964. 
Daly  V.  ISernslcin,  721. 
Daly  y.  Kelley,  1.".04. 
Daly  y.  New  Staiinton  Coal  Co.,  729. 
Dalzell   y.    State.   373. 
D'Aiiiico  y.  State,  14. 
Daniniann  v.  St.  I^oiiis,  4244,  4249. 
Danford  y.  Stale,  209,  664. 
J)anforth   v.    State,   ]Sli,   3020. 
Danucrli'ld  y.  Hope,  749. 
Danii-I   y.  ('oiii.,   197. 
Daniel    v.    J)aniel,   50. 
[)i\uu-\  V.  Dixon,  r>U,  748,  900. 
Daniel    y.    Stale,   29,   505. 
Daniels,  Kx  jjarle,  .505. 
Diinieirt  V.  Cliarli's  I'.nldt  Co.,  781. 
DaliirlHV.  ('IcK'K,  9S  K 
1  )anielH  V.  ('oni.,  1005. 
DanielH  V.   Florida   Cent.   &   P.    R.    Co., 

I»ani'l.s   V.     Grunile     I'inictallic     Consol. 
Mining  Co.,  ti'Ji). 


Daniels  v.  People.  1447,  2500.  5181. 
Daniels  y.  State,  127.  226,  434. 
Daniels  y.  Stock,  .3723. 
Daniels  &  Cox  v.  Southern  Distributing 

Oo.,  900. 
Danielson  y.  Dyckman,  956,  966. 
Danielson  v.  Gude,  582. 
Danko  v.  Pittsburg  Rys.  Co.,  41. 
Danner  y.  Walker-Smith  Co.,  64. 
Danskin  y.  Pennsylvania  R.  Co..  899. 
Danville    Street    Car    Co.    y.    Watkins, 

1052,  1989,  5145,  5160. 
Danzley  y.  State.  884. 
Darby  v.  State,  92,  789,  850,  910. 
Darby  Candy  Co.  of  Baltimore  City  v. 

Hoti'berger,   235. 
Darby  Coal  Mining  Co.  v.  Shoop,  3902, 

3936,  4018,  4080,  4153. 
Darcey  v.  People,  707. 
D'Arcv  V.  Catherine  Lead  Co.,  685,  925. 
Darden  y.  State,  516,  958. 
Darity  v.  State,  3202,  3218. 
Darlington    v.    J.    L.    Gates    Land    Co., 

2S90. 
Darlington  v.  State,  600. 
Darlington  Lumber  Co.  v.  Pottinger,  658. 
Darmody  Co.  v.  Reed,  740. 
Darneal  v.  State,  364. 
Darr  v.  Gratiot  Bldg.  Co.,  282. 
Darrell   v.    Mutual   Ben.   Life   Ins.   Co., 

292,  982. 
D'Arrigo   v.   Texas  Produce   Co.,  572. 
Darrow,  In  re,  28.  178. 
Darst  v.  Devini,  779. 
Dashiel  v.  Harshman.  833,  4353. 
Date  v.   New   York   Glucose   Co.,  948. 
r>aube  V.  Kuppenheimer,  817. 
Daubert  v.  I'ennsylvania  R.  R'.,  205. 
Dauchv  Iron  Works  y.  Toles,  554.  7(i6. 
Dauiiharty  y.  S.  L.  &  C.  C.  Drawdy,  149. 
Daughdrill  v.  State,  506,  541. 
Dauphiny  y.  Buhne,  3716. 
Dave  V.   State,  839. 
Davenport  v.  Hannibal,  4283. 
Davenport  v.  Johnson,  880. 
Davenport  v.  Mitchell,  900,  2542,  2543, 

3517. 
Davenport  v.  Prentice,  948. 
Davenport  v.   Sebring,  1113,  1128,  1131. 
Davenport  v.  Slate,  81,  827. 
Davenjiort  Gaslight  &  Coke  Co,  y.  Dav- 
enport, 950. 
Davenport,  K.  L  &  N,  W.  Ry.  Co.  v.  De 

Yaeger,   176,   748. 
Davey  v.  Greenfield  &  T.  F.  Bt.  Ry.  Cn., 

1723,   1S20,   1830. 
David  v.  Moore,  2877,  28S2. 
David    v.    State,    5310,    5321. 
David    Bradi(>y    Ml'g.    Co.    v.    Chicago   & 

S.   Traction    Co.,   2C.54. 
Davidor    v.    Bradford,    3567. 
1  )avids    y.    l'eoi)le,    3206. 
Diividson   y.   Com.,  73,  4798. 
Davidson    v.    Diamond    Furniture    Cov, 

4911. 
i  ia\  idson    v.    Kolb,    714. 
David.sou  V.  I'eople,  14. 


CASES   CITED 


5G13 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  l  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol    3 
pp.  2151  to  .3474;    Vol.  4,  pp.  3475  to  4345;    Vol.  5,  pp.  4847  to  55C4. 


Davidson  v.   Pittsburg.  C,  C.  &  St.  L. 

Rv.     Co.,     2462,     4580,     4584,     4593, 

4602. 
Davidson   v.    State,   341,  460,  496,   556. 
Davidson  v.  Utah  Independent  Tel.  Ck)., 

129.  902. 
Davidson    v.    Wallingford,    42.    178. 
Davidson  Bros.  Co.  v.  Des  Moines  City 

Ry.  Co.,  .5067. 
Davie  v.  Padsett,  1469. 
Davie  v.   Wisher.  3849. 
Davies  v.  Cobb,  176. 
Davies  v.    Philadelphia    Rapid    Transit 

Co.,  323. 
Davis,  Ex  parte.  72,  294,  513,  520,  ,533. 
Davis  V.  Atlanta  &  C.  A.  L.  Ry.   Co., 

247,  695. 
Davis   V.   P.abb.   736,   5472,   5486.   5488, 

5494,  5504.  5506. 
Davis  V.   Boggs,  4675.  4720. 
Davis  V.  Brandon,  866. 
Davis   V.    Calvin,   3834. 
Davis  V.  Chicago  &  N.  W.  R.  Co.,  1967. 
Davis   V.    Coblens.   364. 
Davis  V.  Com.,  542. 
Davis  V.  Concord  &  M.  R.  R.,  775. 
Davis  V.   C.   &  J.  Michel  Brewing  Co., 

136,  810,  901. 
Davis   V.    Davis,    124,   398,    5453,   5472, 

5475,  5479. 
Davis  V.  Denver  &  R.  ^.  R.  Co.,  4172. 
Davis  V.  Drcgne,  51. 
Davis  V.  Duval,  950. 
Davis  V.   Elmore.   80,   950. 
Davis  V.  Foster.  801. 
Davis  V.  Galveston,  H.  &  S.  A.  Ry.  Co., 

111. 
Davis   V.    Geiger,    1511. 
Davis    V.    Gerber,    125. 
Davis  V.  Getchell.  2916,  2953. 
Davis    V.    Guarnieri,    2473,    2483,    2484, 

4400. 
Davis  V.  TTardwick.  65!^. 
Davis  T.   Hearst,   732,   3677. 
Davis  V.  Heiner,  722. 
Davis   V.    Henry.   1171. 
Davis  V.  Holy  Terror  Mining  Co.,  998. 
Davis   V.    Illinois   Collieries   Co.,   925. 
Davis  V.  Jackson,  4265,  4266. 
Davis  V.  Jenney.  6,   50. 
Davis  V.  Keen,  969. 
Davis  V.  Lambert,  95. 
Davis  V.  Living,  2538. 
Davis    v.    Loftin,   973. 
Davis   v.    ISIcNear,   217. 
Davis  V.  Metropolitan  St.  Ry.  Co.,  834. 
Davis   V.    Michigan    Cent.    R.    Co.,   218, 

737,   755,  2458. 
Davis  V.  Miller  Brent  Lumber  Co.,  54, 

284.  744. 
Davis  V.  Millings,  4995. 
Davis    V.    IMills,    75. 
Davis  V.  Northwestern  Electric  Ry.  Co., 

688. 
Davis  V.   Otto,  4955. 
Davis  V.  Paducah  Ry.  &  Light  Co.,  252. 
Davis  V.  People,  458,  3113. 
;Davis  V.  Perley,  891. 


Davis  V.   Pryor,  1472,  1483. 

Davis   V.   Richmond    &   D.   R.   Co.,   891. 

Davis  V.  t?hepli(rd.  996. 

Davis  V.  Sherman,  1439. 

Davis  V.  Southern  Rv.  Co.,  237,  4736, 
4746,  4752.  4753,  4754. 

Davis  V.  Springfield  Hospital,  921,  4367. 

Davis  V.  State,  14.  36,  58.  72,  91,  93.  96, 
159,  199,  215.  226.  257.  209  276, 
281,  293,  294,  302,  306,  339,  341,  358, 
359,  394,  406,  422,  424,  426.  429,  437, 
438,  445,  446.  448,  469,  508,  512,  520. 
522,  523,  530,  533.  536,  538,  542,  543, 
509,  588,  602,  603,  607,  618,  620,  623, 
750,  771,  786,  790,  825,  847,  913,  915, 
979,  1013,  2201,  2234,  2274,  2293, 
3024,  3403,  3430,  3458,  3405,  3657, 
3658,  4808.  5528. 

Davis  V.   Stephenson,  862. 

Davis  V.   Strohm,  945. 

Davis  V.  Walter,  1002. 

Davis  V.  Webb,  211. 

Davis  V.  Wenatchee,  975,  4314. 

Davis  V.  Willis,  4440. 

Davis  V.  Wilson,  811. 

Davison  v.  People,  184. 

Davison  Chemical  Co.  v.  Andrew  Mil- 
ler Co.,  222. 

Davis,  Pruner  &  Howell  v.  Woods,  927. 

Dawson   v.   Allen,   150. 

Dawson  v.  Falls  City   Boat  Club,  48. 

Dawson  v.  Flintom.  298. 

Dawson  v.  National  Life  Ins.  Co.  of  U. 
S.,  2136. 

Dawson  v.  State,  187,  286,  631,  3548, 
3556. 

Dawson   v.   Williams,   931. 

Dawson  v.  Wombles,  400,  1015. 

Dawson  County  Irr.  Co.  v.  Dawson 
County,  550. 

Dasanbeklar   v.   People,   878, 

Dav   V.   Becker.   668. 

Day  V.  Caton,  2090. 

Day  V.  Com.,  225,  270,  430,  575,  652. 
717. 

Day   V.   Day,  557. 

Day  V.  Emery-Bird-Thayer  Dry  Goods 
Co.,  714. 

Day  V.  State.  29,  401.  438,  695,  2323. 

Daywitt  v.  Daywitt,  3504. 

Dazey  v.   Stairwalt,  755. 

Deacon  v.   Com.,  3255. 

Deadweyler  v.  State.  3551. 

Deal  V.  State.  50,  318,  469,  505,  527. 
848,   3193,  3212. 

De  Amado  v.  Friedman,  2484. 

Dean  v.  Carpenter,  724. 

Dean  v.  Chicago  &  N.  W.  Ry.  Co.,  960. 

Dean  v.  Grimes,  166,  170. 

Dean   v.    Raplee.   4842. 

Dean  v.  Ross.  151. 

Dean  v.   St.   Louis  Transit  Co.,  643. 

Dean  v.   Seeman,   4472. 

Dean  v.  State,  14.  158.  1S2,  300,  734, 
756,  910.  2595,  3144,  3555. 

Dean  v.   Tucker.  554. 

Dear  v.  People,  911. 

Deary  v.  Hecla  Co.,  3950. 


5614  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol. 
pp.  2151  to  3474:    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Deasey  v.  Thurman,  553. 

Deatherage  Lumber  Co.  v.   Snyder,  667. 

Deatley  v.  Com.,  225. 

Deaton  v.  State.  434. 

De   Bardeleben   Coal   Co.   v.   Cox,   5040. 

De  Bruine  v.  Voskuil,  44S4. 

De  Camp   v.   Mississippi   &  M.   R.   Co., 

281. 
Decatur     Car    Wheel    &    Mfg.    Co.    v. 

MebafEey.   482.    776,   981. 
Decatur  Cereal-Mill  Co.  v.  Gogerty,  931. 
Decatur  Cotton   Seed  Oil  Co.  v.  Belew, 

3897.  3908.   3912.  3918,   4029. 
Decker  v.  New  York  Cent.  &  H.  R.  R. 

Co.,  4784. 
De  Coursey   v.    Rhode   Island   Co..   244. 
Dedeaux  v.  State,  339,  340.  341. 
Dederick  v.  Central  R.  Co.  of  New  Jer- 
sey, 920. 
De  Donate  v.  Morrison.  224. 
Dee  V.  Nacbbar,  1115,  26u5. 
Deems  v.  State,  184. 
Deen  v.  Wheeler,  161.  223. 
Deep  Vein  Coal  Co.  y.  Ward,  908. 
Deere  v.  Needles,  937. 
Deere  v.  Plant,  757. 
Deere  v.  Wolf,  998. 
Deere  Plow  Co.  v.   Sullivan.  883. 
Deering  Harvester  Co.   v.   Barzak,   116. 
Deering     Harvester     Co.     v.     Hamilton, 

5298. 
Dees  V.  State,  1613. 
Deets   V.    National    Bank    of    Pittsburg, 

802. 
Defoe  V.  St.  Paul  City  Ry.  Co.,  214. 
De  Ford  v.  Johnson,  165,  828,  943.  944. 
Degic  V.   State,  781. 
De  Goey  v.  Van  Wyk,  997. 
De  Gottardi  v.  Donati.  235. 
De  Graffenricd  v.  Menard,  75. 
De  Greayer  v.  Fidelity  &  Casualty  Co., 

1069. 
De    Hart    v.    Johnson    Countv    Com'rs, 

476. 
Dehler  v.   State  ex  rel.   Bierck,   1372. 
Deilks  V.  State,  542. 
Deister  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

4090. 
Deitrich  v.  Hutchinson,  128. 
Deitring  v.  St.  I^uis  Transit  Co..  290. 
Deitz  V.   Regnier,   216,   8S0. 
iK-jamettft  v.  Com.,  55,  218.  612. 
De  Joannis  v.  Domestic  Engineering  Co., 

494. 
Do   Kalb  &   G.   W.   Ry.   Co.   v.  Rowell. 

148. 
Dcliihoyde    v.    People,    542,    911. 
Dc  I.am  V.  Slate,  SfKi. 
])('  Land  v.   Dixon   Nat.  P.niik,  118. 
Delaney    v.  P.erksliiie   St.   Rv.  Co.,  886. 
Delaney  v.  H:ill,  n<),  291. 
Dflaney  v.  State,  430,  623. 
Deliino  V.   Rob.Tts,  SM. 
Delavnii   v.    Sinle.   .'{(;. 
Deldwiirn    TiiH.    <'o.    of    IMiiladelpliia    v. 

Hill.  27s:;. 
Delaware,    L.    &    \V.    R.    Co.    v.    l)<voie, 

413. 


Delaware,  L.  &  W.  R.  Co.  v.  Smith,  551. 

Delaware,  L.  &  W.  Ry.  Co.  v.  Tuovinen, 
47. 

Delaware  &  Hudson  Co.  v.  Ketz,  662. 

De   Leon  v.   Echeverria.    936. 

De  Leon  v.  Territory.  2594. 

Delmar  Oil  Co.  v.  Bartlett,  291,  548, 
777. 

Delmonica   Hotel  Co.  v.   Smith,  930. 

D«  Loach  Mills  Mfg.  Co.  v.  Middle- 
brooks.  162. 

De  Long  v.  Barnes,  1402. 

De  Long  v.  Giles,  21. 

De  Los  Santos  t.  State,  2963. 

Delovage  v.  Old  Oregon  Creamery  Co., 
146,  250.  5228,  5231,  5249,  5251,  5257. 

Delude  v.  St.  Paul  City  Ry.  Co.,  962. 

Delvee  v.  Boardman,  26. 

Demara  v.  Rhode  Island   Co.,   788. 

Demaree  v.  Com.,  541. 

De  ]Ment  v.  Rogers.  49. 

Demill  v.  Moffat,  195. 

Deming  v.  Alpine  Ice  Co..  130,  3916. 

Deming  v.  Johnson.  989,   3803. 

Deming  Inv.  Co.  v.  McLaughlin,  1078, 
1079.  4512. 

Democrat  Pub.  Co.  r.  Harvey,  3740. 

Dempsev  v.  Reinsedler.  925. 

Dempsey  v.  State,  2278,  2335,  3382, 
3383. 

Dempsey  v.  Western  Union  Tel.  Co., 
1000. 

Denbeigh  v.  Oregon-Washington  R.  & 
Nav.  Co.,  4604,  4611. 

Dendinger  v.   ^Martin.   571. 

De  Nieff  v.  Howell.  2095. 

Denise  v.  Omaha.  736. 

Denison  &  P.  Suburban  Ry.  Co.  v. 
Evans,  2639. 

Denison  &  P.  Suburban  Rv.  Co.  v.  Fos- 
ter,  5191.  5202. 

Denison  &  P.  Suburban  R.  Co.  v.  James, 
927. 

Denman  v.  Johnston.  648. 

Denmark  v.   State.  815. 

Dennerline  v.   Gable,  814. 

Dennis  v.  Alexander,  765. 

Dennis  v.  People,  1611. 

Dennis  v.  State,  443.  505,  552.  749. 

Denny  v.  Brown.  399. 

Denny  v.   Rand.all,  155. 

De  Noma  v.  Sioux  Falls  Traction  Sys- 
tem, 901. 

De   Nottbeck  v.  Chapman,  836,  902. 

Denslev   v.   State.   207. 

Densmore  v.   State,   .513,  693. 

Denson   v.   Fowler.  956. 

Dent  V.  Peoi'l<''s  T.ank  of  Imboden,  832, 
924,  1.350,   I.3.M. 

Dent  V.   State.  iJ(>2.  SG6. 

Denton  v.  State.  31. 

T)enton  Bros.  v.  Foster.  1,35. 

Denver  Autf<  Goodii  Co.  v.  Peerless 
Radiator  Co.,  251. 

Denver  Citv  TiMniwav  Co.  v.  Armstrong, 
4.393.  4402. 

Denver  City  Tramway  Co.  v.  Brown, 
4.!!)9,  5100. 


CASES   CITED  5G15 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2130;    Vol.  3, 
pp.   2151  to  3474:    Vol.  4,  pp.  S475  to  4845;    Vol.  5,  pp.  4847  to  55C4. 


Denver  City  Tramwav  Co.  v.  Brumley, 

894,  976. 
Denver    City    Tramwav    Co.    v.    Cowan, 

894. 
Denver  City  Tramwav  Co.  v.  Dnvlo,  213. 
Denver  City  Tramway  Co.  v.  Hills,  89i. 
Denver    City   Tramway   Co.    v.    Martin, 

894,  976. 
Denver  Citv  Tramway  Co.  v.  Nicholas, 

4379,  4380.  4306. 
Denver   City   Tramway    Co.    v.    Norton, 

301,  322,  5109- 
Denver  Consol.  Electric  Co.  v.  Walters, 

243. 
Denver  Dry-Goods  Co.  v.  ]\rartine.  982. 
Denver  N.  W.   &  P.   Rv.  Co.  v.   Howe, 

996. 
Denver   Omnibus    &    Cab   Co.    v.    Gast, 

49. 
Denver  Omnibus  &  Cab  Co.  v.  Madigan, 

894. 
Denver    Tramway    Co.    v.    Crumbaugh, 

836. 
Denver   Tramway    Co.    v.    Owens,    229, 

675,  1961,  1982,  2367,  5518. 
Denver    Tramwav    Co.    v.    Reid,    1766, 

1956,   1980,   1985,   2016. 
Denver  &  R.  G.  R.  Co.  v.  A.  Peterson 

Grocery   Co.,   894.  1688. 
Denver   &    R.    G.    R.    Co.    v.    Gunning. 

2472. 
Denver  &  R.  G.  R.  Co.  v.  Harris,  892. 
Denver  &   R.    G.    R^    Co.   v.   Lorentzen, 

411. 
Denver  &  R.  G.  R.  Co.  v.  Norgate,  661. 
Denver  &  R.  G.  R.  Co.  v.  Warring,  38, 

692,   3923. 
Denver  &  R.   G.  R.  Co.  v.   Young,  965, 

967. 
Depugh  V.  Frazier.  896. 
Derby  v.   Peterson,   80S. 
Derby  v.   State,  206. 
Derby  Cycle  Co.  v.  White.  145. 
Derham  v.  Derham,  658. 
De  Rossett  v.  State,  290.  782. 
De  Rousse  v.  West,  87!>. 
Derrick   v.   Harwood   Electric   Co.,   194, 

196. 
Derrington  v.  Poplar  Blufif.  4319. 
De  St.  Aubin  v.  Field,  1.39. 
De   Sandro  v.  Missoula  Light  &  Water 

Co.,  155. 
Des  Arc  Oil  Mill  v.  McLeod,  289. 
De  Saulles  v.  Leake,  121. 
Desautelle    v.    Nasonville    Woolen    Co., 

44.  46.       • 
Desberger  v.  Harrington,  799. 
Deschner  v.  St.  Louis  &  M.  R.  R.   Co., 

158,   1000. 
Deserant  v.  Cerillos  Coal  R.  Co.,  766. 
Deshazo  v.  State.  522. 
De  Silva  v.  State,  131. 
Desmarchier  v.  Frost,  882. 
Des  Moines  &  D.  Land  &  Tree   Co.  v. 

Polk  County  Homestead  &  Trust  Co., 

581. 
Detroit    Daily    Post    Co.    v.    ilcArthur. 

637. 


Detroit  Electric  Light  &  Power  Co.   v. 

Applebaum,   719. 
Detroit  United  Ry.  v.  Weintrobe,  893. 
Detwiler  v.  Lansing,    1499. 
Detzel  V.  Schnmaker,  3799. 
Deubler  v.  United  Rys.  Co.  of  St.  Louis, 

298. 
Devaney  v.  Otis  Elevator  Co.,  356. 
Dever  v.  Clark,  3672,  3676,  3713,  3719. 
Devereaux  v.  State,  ,302.  316. 
De\ine  v.  Brookhn  Heights  R.  Co.,  573. 
Devine     v.      BiTiuswick-Balke-Collender 

Co.,  85. 
Devine  v.  Chicago,  494,  805. 
Devine  v.  Fedei^al  Life  Ins.   Co.,  161. 
Devine-  v.   L.   Fish    Flirniture  Co.,   135, 

730,  748. 
Devine  v.  Ryan,   489. 
Devlin  v.  Clark,  934,  936. 
Devlin  v.  Kilcrcase.  10. 
Devlin  v.  People.  225. 
Devlin  v.  Snellenburg,    121. 
Devling  v.  Williamson,   .559. 
De  Vol  V.  Citizens'   Bank.  214. 
De  Voney  v.  Chiappe.   67. 
Devoy  v.  St.    Louis    Transit   Co.,   1828. 
Devoy  v.  State,  198. 
De  A^'riendt  v.  Chicago  G.  W.   Ry.  Co., 

984. 
Dovroe  v.  Portland  Ry.,  Light  &  Power 

Co.,   835. 
De  War  v.  First  Nat.  Bank,   106,  900, 

1355. 
Dewein  v.  State,  90. 
Dewey    v.    Boston    Elevated    Ry.,     89^, 

984. 
Do    Witt    v.    Floriston    Pulp    &    Paper 

Co..  974,  982. 
De  Witt  V.  Syfon,   557. 
De  Wyre  v.  State,  787. 
Dexter  v.  McCready,  75. 
Dial  V.  Agnew,  765. 
Dial  V.  Gardner.    718. 
Dial     V.  State,  281. 
Diamond  v.  State,    377,    505,   527,    537. 
Diamond  Rubber  Co.  v.  Harryman,   65. 
Dibble  v.  Assurance  Co.,  13. 
Di  Biasio  v.  Ross,  2116. 
Dick  V.  Biddle  Bros.,  244. 
Dick  V.   Colonial  Trust  Co.,  8. 
Dick    V.    Louisville   &   N.    R.    Co.,    195. 
Dick  V.  State,  958. 
Dicken   v.    Liverpool   Salt   &   Coal   Co., 

176. 
Dickens    v.    People,    54.    135. 
Dickens  v.  State.  840,  1005. 
Dickenson  v.  State,  121. 
Dickerman    v.    Quincy    Mut.    Fire    Ins. 

Co.,  957. 
Dickerson  v.  Eastern  &  Western  Lum- 
ber Co.,  3965. 
Dickerson  v.  Henrietta  Coal  Co..  322. 
Dickerson  v.   State,   3061. 
Dickerson  v.  Wason,  13. 
Dickeschied  v.  Exchange   Bank.   204. 
Dickey    v.    Ghere.    740.    759. 
Dickev  V.  State,  520,  568,  958.  3374. 
Dickinson  v.  Whitaker,  4028.  4123. 


5616 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Dickson    v.    Bamberger,    1167. 
Dickson  v.  George  B.  Swift  Co..  722. 
Dickson   v.   State,   209,   666,   746,   3539, 

3556. 
Diddle  v.  Continental  Casualty  Co.,  280, 

291. 
Didier    v.    Pennsylvania    Co..    6. 
Dieckmann  v.  Chicago  &  N.  W.  Ry.  Co., 

1799.    1800. 
Diefenthaler  v.  Hall,  221. 
Dierks  Lumber  &  CoaL  Co.  v.   Coti'man 

Bros.,  951. 
Dietrich    v.    Lancaster,    47. 
Dietzel  v.   State.    22-j3. 
Diezi  V.  G.  H.  Hammond  Co..  196. 
Diggs    V.    State,    269,    272,    841,    3024, 

3036,  3120,   3449. 
Diggs  V.  U.   S.,  302.  ,341,  392. 
Dighera  v.  Wheat.  833. 
Dignum  v.  Weaver,  252. 
Dill  V.  Camp,  5t-j. 
Dill   V.    State,   339. 

Dillard  v.  Louisville  &  N.  R.  Co..  398. 
Dillard  v.  State,  200. 
Diller     v.     Northern     Caifornia     Power 

Co.,  2579. 
Dillingham  v.  Bryant,  815. 
Dillinsham   v.   Fields,   888. 
Dillon  v.  Continental  Casualty  Co.,  1068. 
Dillon  V.   State,  599.  3191. 
Dillon  V.  Stewart,  1206,  1207. 
Dillulo   V,   People,   3413. 
Dillwortb  v.  Holmes    Furniture    &    Ve- 
hicle Co..  286.  740,  776. 
Dilly  V.  Paynsville  Land   Co.,  558. 
Di  ilaio  V.  Yolen  Bottling  Works,  547, 

711. 
Dime  Savings  &  Trust  Co.  v.  Jacobson, 

171. 
Dimmick  v.  U.   S.,  909,  2240,  3660. 
Dimmick  v.  Utah  Fuel  Co.,  2399,  4018. 
Dingee    v.    Uurue's    Adm'x,    278,    987, 

4104. 
Dinsmore    v.    State,    674.    840. 
Director  General  of  Railroads  v.  State, 

2476. 
Di  Sandro  v.  Providence  Gas  Co.,  283. 
Disbrow  V.  People's  Ice,  Storage  &  Fuel 

Co.,  04,   784. 
Diseren   v.   State,  380. 
Disney  v.   State,  3138,  3158. 
Distin   V.  Bradley,  832. 
Distler   v.   Missouri   Pac.    Ry.   Co.,   667. 
Di.snict  of  Columbia  v.  Duryee,  646,895, 

94:{. 
District    of    Columbia  v.  Robin.son,    77, 

4239,  4240,  5177,  5178,  5323. 
Ditinars  v.  C'om.,  6. 
I)itlo   V.   Slaughter,  564. 
Divver  v.   Hall,  491._ 
Dix    V.    Martin,   1275. 
Dixie  Fire   Ins.   Co.   v.   American   Bond- 
ing   Co.,    328. 
Dixon   V.   Allen,   919. 
Dixon  V.  (Jrcat  Falls  tt  O.  D.  P^y.  Co., 

490,   895. 
Dixon   V.   Lnbry,  4876. 
Dixon  V.  New  Kuglaiid   K.   !{.,  230,  757. 


Dixon  V.  Russell,  903. 

Dixon  V.   State,  40.  120,  152,  257,  380, 

669.  813,  814,  8.54. 
D.  M.  Osborn  &  Co.  v.  Simnerson,  2094. 
D.    M.    Osborne   &   Co.   v.   Ringiand   & 

Co.,   399. 
Doan  V.  St.  Louis,  K.  &  N.  W.  Ry.  Co., 

799. 
Doan   V.   Willow    Springs.   8S9,    5187. 
Dobbins    v.    Dobbins,    10. 
Dobbs  V.   Campbell.   170. 
Dobbs  V.  Gates'  Estate,  560,  777,  780. 
Dobbs  V.  State,  431,  500,  514,  567,  786, 

1008,  31.52. 
Dobsloff    V.     Nicholls-Chisholm     Lumber 

Co.,  44. 
Dobson  V.  Cothran,  950,  1030,  1031. 
Dobson  V.  State,  1016. 
Dobson  &  Whitley  v.  Southern  Ry.  Co.^ 

50. 
Dobv  V.   State,  629. 
Docker ty  v.  Hutson.  1188. 
Dockstader  v.   People,   189. 
Dr.   J.   H.   McLean  Medicine  Co.   v.   U. 

S.,   909. 
Dodd    V.   Gaines.   2932,   2937. 
Dodd   V.   Guiseffi.   100. 
Dodd  V.  Moore.  26,  806,  875. 
Dodderidge   v.   Bacon,   267. 
Dodds  v.  Estill,   227. 
Dodge  V.  Alger,    963. 
Dodge  v.  Brown,   757,  926. 
Dodge  V.  Bruce,  494. 
Dodge  V.  Davis,  5297. 
Dodge  V.  O'Dell's  Estate,  931. 
Dodge  V.   People,   953. 
Dodge  V.  Rogers,  881,  888,  920. 
Dodge  V.  U.  S.,  5357. 
Dodge  Co.  V.  H.  A.  Hughes  Co.,  920. 
Dodson  V.  State,  505. 
Doe  V.  Boston  &  W.   St.  Ry.  Co.,  980. 
Doe   V.   King,  920. 
Doe  ex  dem.  Littleton  v.  Roe,  2504. 
Doggett  V.  Greene,  168,  4506. 
Doggett  V.  Jordan,  63.  690,  800. 
Doggett  V.  Tatbam.  173.  7.59. 
Dohertv  v.  Dohcrty,  3485. 
Doherty  v.  First  Nat.  Bank,  1410. 
Dohertv  v.  Morris,  1004. 
Doherty  v.  Phoenix  Ins.  Co.,  780,  2827. 
Dobmeu  Co.  v.  Niagara  Firo  Ins.  Co.  of 

Citv  of  New  York,  19,  360.  482. 
DcichinolT  v.  Chicago,  M.  &  St.  P.  Ry. 

Co.,   2J0. 
Doke  V.  Trinity  &  B.  V.  Ry.  Co.,  54. 
Dojan  v.   Neohan,  92L 
Dojan  V.  I'residcnt,  etc.  of  Delaware  & 

IL   Cauiil   Co.,    204. 
Dolan   V.   Stale,   596,   2326,  3157. 
Dobin   V.    IT.    S.,   1.30. 
I)oll)(M'r's   Estate,   In   re.,  747. 
Dollar    V.    State,    913. 
J>(.lph  V,   Si)eckart,   1319. 
Dolpiiin  V.  Plumley,  290. 
1  )ols()ri  V.  I  )unhani,  23(5. 
Dolsoii  V.  i,ako  Shore  &  M.  S.  Ry.  Co.,. 

4613. 


CASES   CITED  5617 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  21.ol  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Dolvin  V.  American   Harrow   Co.,   2098, 

4408.  48r)5. 
Dombrowski    v.    Metropolitan    Life    Ins. 

Co.,  484. 
Dome  City  Bank  v.  Barnett.  284. 
Domestic  Block  Coal  Co.  v.  De  Armey, 

2G1. 
Dominguez  v.  Dominsruez,  582. 
Dominick  v.  Randolph,  178,  2094,  2096, 

3532. 
Domko  V.  Gunning,  886. 
Donada  v.  Power,  639. 
Donahue  v.   Egan,   790. 
Donald  v.   State,   784,   912,  3313,  33.67. 
Done  V.   People,  45. 
Donk  Bros.  Coal  &  Coke  Co.  v.  Peton, 

1000. 
Douk   Bros.   Coal  &  Coke   Co.  v.  Thil, 

727    2369. 
Donley  v.  Bailey,  832. 
Donley  v.   Dougherty,   489. 
Donnelly  v.  Ft.  J)odge  Portland  Cement 

Corporation,  4151,  4157. 
Donnelly  v.  Harris.  898. 
Donnelly  v.  State.  531. 
Donner  v.  State,  329. 
Donohoo  V.    State,   225. 
Donovan  v.  Bromley,  399. 
Donovan  v.  Maloney.  2662.  4447. 
Donovan  v.  People,  134,  784.  911.  4821. 
Donovan-McCormick  Co.  v.  Sparr,  407. 
Dooley     v.     Boston     Elevated     Ry.  Co., 

2356. 
Dooley  v.  Press  Pub.  Co.,  834. 
Dooling  V.  New  York,  922. 
Dooling  V.  State.  3208. 
Doolittle   V.   Holton.    112. 
Doolittle    V.    Southern    Rv.    Co.,    1946, 

1976.   1987,   2003. 
D.irau  V.  Chicago,  St.  P.,  M.  &  O.  Ry. 

Co.,  267. 
Dornu  v.  Waterloo,  C.  F.  &  N.  Ry.  Co., 

733,  736.  977,  3911.  3912,  3979,  4151. 
Dore  V.  Omaha  &  C.  B.  St.  R.  Co.,  899, 

978. 
Dorey  v.  Metropolitan  Life  Ins.  Co.,  881. 
Dorham  v.  State,  350. 
Dority  v.  St.  Louis  &  S.  F.  R.  Co.,  147. 
Dorian  v.  Westervitch.  151. 
Dorn    V.    Clarke-Woodward    Drug    Co., 

564. 
Dornfeld-Kunert   Co.   v.   Volkmann,   81, 

124. 
Dorough  V.   G.   M.   Harrington    &   Son, 

546,   741. 
Dorr  V.  Simerson.  725. 
Dorrance  v.  McAlester,  2924,  2934,  2938, 

2941. 
Dorris  v.  Rice,  1184.  1185. 
Dorsett  v.   Crew,  804. 
Dorsey  v.  Com.,  759. 
Dorsey  v.  Harris,  861. 
Dors<^y  v.   State.  .54,  55,  156,  226,  473, 

787,  3268,  3407. 
Dortch  V.  Atlantic  Coast  Line  R.   Co., 

4122. 
Dosche  V.  Nette.  2917. 
Doss  T.  State,  15.' 

Inbt.to  Juries— 352 


Dossett  V.  r.  S.,  4.^8.  781. 

Dotson  V.  State,  01,  188,  756,  874. 

Doty  V.  lleizer,  894. 

Doty  V.  Moore,  65. 

Doty  V.  Quincy.  O.  &  K.  C.  R.  Co.,  1013. 

Doty  V.  State,  533,  535. 

Doub  &  Co.  V.  Taylor,  1554. 

Doucette  v.  State.  443. 

Doud  V.  State,  326. 

Dougherty  v.  Crandall,  5436. 

Dougherty  v.  Loebelenz.  837. 

Dougherty  v.  Missouri  R.  Co..  997,  1001, 

1784,  1850,  2013.  2014.  204S. 
Dougherty  v.  People.  1042. 
Dougherty  v.  Staf^,  395. 
Dougherty  v.  Vanderpool,  138. 
Doughty  V.  Hope,  919. 
Douglas  V.  Berlin  Dye  Works  &  Laundry 

Co.,  324. 
Douglas  V.  State,  337. 
Douglas  V.  Territory,  87,  325,  507,  809, 

3232. 
Douglas  V.  Wolf,  918,  920. 
Douglas  Land  Co.  v.  T.  W.  Thayer  Co., 

291.    777. 
Douglass  V.  Geiler,  154. 
Douglass    V.    Southern    Ry.    Co.,    4666, 

4700. 
Douglass  V.   State,  28,   847. 
Douglass  V.  Trask,  690. 
Douglass'  Estate  v.  Fullerton,  27. 
Douglass  &  Yarnum  v.  Morrisville,  171, 

236,  289. 
Douthitt   V.    Farrar,   65. 
Douthitt  V.  Territory.  841. 
Douvia  V.  Ottawa,  759. 
Dover  v.  Lockhart  Mills,  718,  999. 
Dovey's  Estate.  In  re,  5484,  54SS. 
Dovich    V.    Chief    Consolidated    Mining 

Co.,  483,  4078,  4863. 
Dow  V.  Dempsey,  2944,  4432. 
Dow  V.  Des  Moines  City   Ry.   Co.,   84, 

779,  5133,  5169. 
Dow  V.  Higgins,  488. 
Dow  V.  JMerrill;  573. 
Dow  V.  Oroville,  26. 
Dowd  V.  Chicago  Citv  Rv.  Co..  GO. 
Dowdell  V.  Beasley,  5242.  5243,  5256. 
Dowdey  v.  Palmer,  553,  6b5. 
Dowdv  V.  Watson.  559. 
Dowell  V.  Guthrie.  68. 
Dowie  V.  Sutton,  5459.  5483.  5497,  5502. 
Dowlen  v.  Stat",  1255,  1256. 
Dowleu   V.   Texas   Power   &  Light   Co., 

2579,  2581. 
Dowliug  V.  Seaboard  Air  Line  Ry.,  1678, 

1679,   1680. 
Dowling  V.  State,  593,  80S. 
Downey  v.  Abel,  810. 
Downey  v.  Dennis.  764. 
Downey  v.  Duif,  1266. 
Downey    v.    Gemini    Mining    Co.,    1004, 

3908,   3948.   4025. 
Downing  v.  Brown,  135,  3717. 
Downing  v.  Farmers'  Mat.  Fire  Ins.  Co., 

C90. 
Downing  v.  Murray,  193. 
Downing  v.  Outerbridge,  2440,  5332 


5618 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Downing  v.  Tipton,  832. 

Downs  V.   Fowl?r,   5564. 

Downs  V.  Jackson,  1268.  1279,  12S5. 

Downs  V.  Michigan  Commercial  Ins.  Co., 

289. 
Dowzelot  V.  Rawlings,  821. 
Doyle  V.  Boston  &  A.  R.  Co.,  7. 
Doyle  V.  Burns,  781. 
Doyle  V.  Chicago  City  Ry.  Co.,  494. 
Doyle  V.  Dobson,  695. 
Doyle  V.  Doyle,  S9G. 
Dovle  V.  Melendy,  148,  264.  352. 
Dovle  V.  Missouri,  K.  &  T.  Trust  Co., 

3964,  4040.  4043.  4048. 
Dovle  V.  Nesting,  969. 
Dovle  V.  People,   604,  5548. 
Doyle  V.  Stat°,  131,  270.  696. 
Doyle  V.  Stevens,  936,  937. 
Dovle  V.  West  Temple  Terrace  Co.,  3509, 

3510. 
Doyle  &  Booth  v.  Kavanaugh,  1010. 
Dozenback  v.  Raymer,  982. 
Dozier  v.  State,  846,  3629. 
Drake  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

682,  725. 
Drake  v.  Connelly,  801. 
Drake  v.  Holbrook.  776. 
Drake  v.  State,  225,  567,  668. 
Dralle  v.  Reedsburg,  231. 
Dranow  v.  Kolmar,  1193. 
Draper  v.   Baker,  2684. 
Draper  v.  Cotting,  720. 
Draper  v.  Petrea,  488. 
Drayton  v.  State,  199. 
Drena  v.  Travelers'  Ins.  Co.,  490. 
Drennen  v.  Satt-rfield,   780. 
Drennen  v.  Smith,  853. 
Dres.ser  v.   Lenima,   821. 
Drevis  v.  Woods,  SO. 
Drexler  v.  Braddock,  47. 
Dreyer  v.  State,  381. 
Dreyer  v.  Welch,  5442,  5467,  5469. 
Dreyfus  v.  St.  Louis  &  S.  Rv.  Co..  844. 
Driggers  v.  State,  910,  3397,  3398. 
Driggers   v.   U.   S.,   272.   339,   668. 
Dilmer  v.   Union   Power  Co.,   898. 
DriscoU  v.  AUis-Chnlmers  Co..  lUll. 
DriscoU  V.  People,   840. 
Driskill  v.   State,  77,  184. 
Driver  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

843. 
Driver    v.    Board    of    Directors    of    St. 

Francis  Levee  Dist.,  1.53. 
Driver  v.   State,  <j9S. 
1  Miza  v.  .Tones  &  Adams  Coal  Co.,  759. 
Drogmund  v.  Metropolitan   St.  Ry.  Co., 

2()2. 
Dronenburg  v.  ITarris,  IGO,  242. 
J>ru<.k  V.  i\ntriiii  IJiiH'  Co.,  21.jb. 
Drum   v.   .Mill.r,   i-JVA,   127(1 
Drtitntii-J''l;iii)    <  "(nurnission    Co.    v.    Bar- 
nard, 205:!,  2()5'.»,  *J()(;0,  2664. 
Driiiniii-I''l!ilo    ( 'otniniHsion    Co.    v.    CJer- 

l:ir|i    I'.nrik,   702. 
I  >nnMui-l''l!ilo    ("oinmis.sion    Co.    v.    (»er- 

hifk    V.iuik,  711. 
Dnimhcller  v.  American  Surety  Co.,  75, 

545. 


Drumheller  v.  Dayton,  150. 

Drury  V/.  Connell,  399. 

Druse  v.  Wheeler,  125. 

Dryman  v.  State,  31,  4(il,  758. 

D.  S.  Giles  &  Son  v.  Horner,  480. 

Duane  v.  Garritson,  821. 

Dublin  Cotton-Oil  Co.  v.  Jarrard;  921. 

Du  Bose  V.  Atlantic  Coast  Line  R.  Co., 

1715. 
Du  Bose  V.  Conner,  484. 
Du  Bose  V.  State,  519. 
Du  Gate  v.   Brighton,  867. 
Ducett  V.  State,  462. 
Ducharme  v.  St.  Peter.  735. 
Duche   V.   Wilson,   2434. 
Duckwall  V.  Williams,  856. 
Duckworth    v.    Orr,    216. 
Duckworth  v.  Stalnaker,  645. 
Duckworth  v.   State,  113. 
Dudderar  v.  Dudderar,  242. 
Dudley  v.  Lewis  Shoe  Co..  902. 
Dudley  v.  Peoria  Ry.  Co.,  245.  748. 
Dudley  v.    Strain,   75. 
Dueber  Watch  Case  Mfg.  Co.  v.  Young, 

983. 
Duel'v.  Mansfield  Plumbing  Co.,  237. 
Duer  V.  Gagnon,    748,    898. 
Duerler   Mfg.    Co.   v.    Eichhorn.   212. 
Duerst  v.  St.  Louis  Stamping  Co.,  2386, 

3894,  3945,    ,3954,    3956,    4027,    4053, 

4074,    4099.    4168. 
Duff  V.  Snider,  SO. 
Duff  V.  U.  S.,  198. 
Duffey  V.   Consolidated   Block  Coal  Co., 

251. 
Duffy  V.  Kansas  City     Rys.     Co.,  898. 

5134. 
Duffy  V.  People,  180. 
Duffy   V.   York   Haven   Water  &   Power 

Co.,    161. 
Dugan  V.  Com.,  186.  425. 
Dugan   V.   State,   370. 
Dugane  v.  Hvezda  Pokroku  No.  4,  235. 
Duggan  V.   Heaphy,   902. 
Duggan  V.  New  Jersey  &  W.  Ferry  Co., 

5044.  5045. 
Duggan   V.    State,   621. 
Duggan  V.  Wells  Bros.  Co.,  798. 
Dugger  V.    State,   .591. 
Duhart  v.  State,  839. 
Duhig   V.    State,    272. 
Duke  V.  State.  576,  611,  1611.  1614. 
Dukeman  v.  Cleveland,   C,  C.  &  St.  L. 

Uy.  Co.,  1000,  4642. 
Dulligan    v.    Barber   Asphalt   Pav.    Co., 

77. 
Dumas  v.  J.  W.  Stafford  &  Son,  865. 
Dumas  v.  State,  511. 
Dunaway,  Kx  parte,  919. 
Dunaway  v.  Roden,    919. 
Dunaway  v.  Smoot,   5441. 
Dunaway  &   Lambert   v.   Stickncy,   149. 
I)uni)ar  v.  Briggs.   488. 
Dun!>ar  v.  (\im.,  421. 
l)uni)ar     v.  .lones,    493. 
Dunbar  v.  Me(Ji]|,    492. 
I>unliar  v.  State.    841. 
Duuliar  v.   U.    S.,    524. 


CASES   CITED  5G10 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  I  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Duncan  v.  Borden,  1510. 

Duncan  v.  Carson,   13. 

Duncan  v.  People,      672,      30.5S,      3149, 

3408. 
Duncan  v.  St.   Louis    &    S.    F.    R.    Co., 

70.  248,  2.5S,  2S4,  776. 
Duncan  v.  Sherman.    870. 
Duncan  v.   State,    272,    604.    651,    656, 

3100.  3229,   5000. 
Duncan  Coal  Co.  v.  Thompson's  Adm'r, 

658. 
Duncan  Electric  &  Ice  Co.  v.  Chrisman, 

2565,    2566. 
Duncan  Lumber  Co.  v.  Willapa  Lumber 

Co.,  2434. 
Dungan  v.   St.   Louis   &   S.    F.   R.    Co., 

790. 
Dungan  v.   State,    504. 
Dungan,  Hood  &  Co.  v.  Philadelphia  & 

R.  Ry.   Co.,  901. 
Dunham   v.   Cox,    880. 
Dunham  v.  Halloway,    957. 
Dunham  t.  H.    D.    Williams    Cooperage 

Co.,   243,   2051. 
Dunham  v.  Holloway,    960. 
Dtmham  v.  Holmes,  136,  667. 
Dunham  v.  State,    182. 
Dunlap»v.   Hearn.   99,   160. 
Dunlap  V.  Mav,    246. 
Dunlap  V.  State.  419. 
Dunlap    &   Tavlor  v.  Flowers.    871. 
Dunlop  V.  U.  S.,  692.  693.  4493. 
Dunman  v.  Raney,   975,   4473,   4486. 
Dunn  T.  Atlantic    Coast    Line    R.    Co., 

1928. 
Dunn  V.  Hearst,  3677. 
Dunn  V.  Henley.    165. 
Dunn  V.  Howard,    3791. 
Dunn  V.  Land,  713. 
Dunn  V.  Northeast     Electric     Rv.     Co., 

158. 
Dunn  V.  Orchard   Land   &  Timber   Co., 

268. 
Dunn  V.  People,   38.    327,   524,    3025. 
Dunn  V.  Ruppert,   978. 
Dunn  V.  State.  189.  396,  440.  457,  460, 

532,  543.  781.  957.  1486,  2243,  3077, 

3084.  4S21,  4824,  48-^S. 
Dunn  V.   Stcubing.    1581. 
Dunn  V.  Taylor,   266. 
Dunn   &   Lallande  Bros.   v.   Gunn.   930. 
Dunnagan  v.  Briggs,  660. 
Dunne   v.   Jersey  City  Galvanizing   Co., 

856. 
Dunning   v.   Burt,   154. 
Dunning  v.  Maine  Cent.  R.  Co..  12. 
Dunnington  v.  Frick  Co.,  930.  955. 
Dunster  v.  Goward.    898. 
Duplissy  V.  Maine  Cent.   R.   Co.,  59. 
Du  Pont  Co.  V.  Waddell,  3883.  3SS4. 
Dupont    de   Nemours    &    Co.  v.  Brown, 

4097. 
Du    Pont    de    Nemours    &    Co.  v.   Hipp, 

289,  4029.   4031. 
Du  Pont  de  Nemours  &  Co.  v.  Snead's 

Adm'r,   719,  733. 
Duprat    V.    Chesmore,    915. 
Dupree  v.  Alexander,  370. 


Dupree  &  McCutchan  v.  Texas  &  P. 
Ry.  Co.,   84.  260. 

Duprel  V.  Collins,  153,  697,  978. 

Dupuis  V.  Saginaw  Valley  Traction  Co., 
494. 

Durand   v.   Grimes,   832. 

Duren  v.  Kee,  167. 

Durham  v.  Daniels,  171; 

Durham   v.   Evans,   689. 

Durham  v.  Goodwin.  999. 

Durham  v.   Smith,    101. 

Durham  v.   State,  462. 

Durham  v.  Wichita  Mill  &  Elevator 
Co.,  902. 

Durnett  v.  Gulf  City  Ry.  &  Real  Es- 
tate Co.,  1783. 

Duroderigo  v.  Culwell,  960. 

Durr  V.  Jackson,   764. 

Durrah  v.  Stillwell,  3674. 

Durrence   v.   State,  190. 

Durrett  v.  Chicago,  R.  I.  &  P.  Ry.  Co.. 
1699. 

Durrett  v.  State,   782,   787. 

r>urst  V.  Ernst,    25. 

Durst  V.  State,    3541. 

Dusopole  V.  Manos,   268. 

Dutcher  v.  Wabash   R.  Co..  70,  977. 

Duthey  v.  State.  286,  499,   547. 

r)uthie  V.  "Vvashburn,    870. 

Dutton  V.  Atlantic  Coast  Line  R.  Co., 
925. 

Duty  V.  Chesapeake  &  O.  Ry.  Co.,  903. 

Duval  V.  Boos  Bros.  Cafeteria  Co.,  642. 

Duvall  V.  Kenton,   28. 

Duysan  v.  Third  Ave.  R.  Co.,  26. 

Dwight  Mfg.  Co.  V.  Word,  211. 

Dwyer  v.  Bassett,  23. 

Dwyer  v.  Chicago  City  Ry.  Co.,  733. 

Dwyer  v.  St.  Louis  Transit  Co..  727. 

Dyas  V.  Southern   Pac.   Co.,   791. 

Dye  V.  Chicago,  etc.,  R.  Co.,  2410. 

Dye  V.  Scott.  38. 

Dyer  v.  Greene,  6. 

Dyer  v.  Lalor,  414,   1018. 

Dyer  v.  People's   Ice   Co.,   898. 

Dver  V.  State,   113.  586. 

Dykes  v.  Wyman,  534,3. 

Dvrlev     V.     State.  661. 

Dysart  v.  State,  435. 

E 

Eacock  V.  State,  473,  864. 

Eads  V.  Gait  Tel.   Co..   740. 

Eads  V.  State,    3299.    3345. 

Eagle  Brewing  Co.  v.  Colaluca,  235. 

Eagle  Coal  Co.  v.  Patrick's  Adm'r.  766. 

Eaale  &  Phoenix  Mills  v.  _*erron,  153. 

Eagle    &    Phoenix    Mills    v.    Moncrief, 

4090. 
Eames  v.  Blackhart.    50,    104*. 
Fames  v.  Clark,  4396. 
Eames  v.  Rend,  279. 
Eanes  v.   State,    541. 
Earbee  v.  Craig,  212. 
Earhart  v.  Agnew,    571. 
Earl  V.  San  Francisco  Bridge  Co.,  725.- 
Earle  v.  Poat,   112,   921. 


5620  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.. 5,  pp.  4847  to  55fi4. 


Earle  v.  State.  703. 

Earley  v.  Hall,  44. 

Earll  V.  People,  519. 

Early  v.  Garland's    Lessee,    278. 

Early  v.  State.  444. 

Earnest  v.  State,  55,  913.^2254. 

Earnhardt  v.  Clement,  577. 

Earp  V.  Edgington,   SS. 

Earp  V.  Phelps,  7S0. 

Earp  V.  State,   418.  423,  429. 

Eason  v.  Eason,  192. 

East  V.  Crow,  3607. 

Easter  v.  Virginian   Ry.  Co.,  4002. 

Easterlin  v.  State,   936. 

Easterling  v.  State,  108,  428.  839. 

Eastern  Coal  &  Export  Corporation  v. 
Beazlev  &  Blanford,  902,  4S95.  4928, 
4987,  4992,  4993. 

Eastern  ^Motor  Sales  Corporation  v.  Ap- 
person-Lec  Motor  Co.,  4529. 

^Eastern  Texas   R.   Co.  v.  Moore,   749. 

Eastland  v.  ^laney.    574. 

East  Line  &  R.  R.  Ry.  Co.  v.  Smith,  974. 

Eastman  v.  Curtis,   665. 

Eastman  v.  Washington  &  C.  Ry.  Co., 
492. 

Eastman  v.  West  Chicago  St.  R.  Co., 
49.  117. 

East  Mt.  Laffee  Coal  Co.  v.  Schuyler, 
22. 

Easton  v.  Connecticut    Co.,    894. 

Easton  v.  State,  911. 

East  St.  Louis  Connecting  Ry.  Co.  v. 
P^ggman.  206. 

East  St.  Louis  Connecting  Ry.  Co.  v. 
Enright,   1O09. 

East  St.  Louis  Cotton  Oil  Co.  v.  Bank 
of  Stoele,  1356.  1357. 

East  St.  Louis  Ry.   Co.  v.  Gray,  221. 

East  St.  Louis  &  C.  Ry.  Co.  v.  Frazier, 
648. 

East  St.  Louis  &  St.  Louis  Exp.  Co.  v. 
Illinois  Traction  Co.,  925. 

East  St.  Louis  &  S.  Rv.  Co.  v.  Zink, 
734,  871,  974.  991,  1000. 

East  Sioux  Falls  (juarry  Co.  v.  Wis- 
consin Granite  Co.,  3590. 

East  Tennessee  Tel.  Co.  v.  Jeffries,  897, 
2:'.44,  .3966. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Clark, 
843. 

East  Tennessee,  V.  &  G.  R,  Co.  v.  Dan- 
iel, 1001. 

East  Tenmissee,  V.  &  G.  R.  Co.  v.  Dea- 
ver,  789. 

E.-iht  Tennessee,  V.  &  G.  R.  Co.  v. 
Fain.  675,   873,  931. 

East  Ti'iinessee,  V.  &  G.  R.  Co,  v. 
Humi'lirey.s,  986. 

East  'J't-niiessee,  V.  &  G.  R.  Co.  v.  Lee, 
723. 

East  Tennessee,  V.  &  G.  R.  Co.  v.  Mark- 
ens,   124. 

East  Ti-nnessee,  V.  &  G.  R.  Co.  v.  Top- 
pins,  8.3."). 

East  Tfnn<'ssee  i<i  W.  X.  C.  [;.  Co.  v. 
I.indarnood.    416S,    4178. 

East  Texas  Fire  lua.  Co.  v.  Brown,  145. 


Eatman  v.  State,  269,  2585. 

Eaton  V.  Marion  County  Coal  Co.,  221, 

729. 
Eaton  V.  State,  593,  781,  861. 
Eaton    V.     Wilmington    City    Ry.    Co., 

1761,  1852,  1075. 
Eaves  v.  Cherokee  Iron  Co.,  4194,  4195. 
E.    B.    Conover   &   Co.   v.    Baltimore   & 

O.  S.  W.  R.  Co.,  832. 
E.  Beck  &  Co.  v.  Hanline  Bros.,  897. 
Ebenreiter  v.  Dahlman.  943. 
Eberstadt  v.  State,  4423. 
Ebert  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  1851. 

1947. 
Ebert  v.  Metropolitan  St.   Ry.  Co.,  659. 
Eby  V.  State,  3211. 
Echols  V.  State,   270,  655. 
Eckels  V.  Cooper,   763. 
Eckels  V.  Hawkinson,  166. 
Eckels  V.  Muttschall.   785. 
Eckerd  v.  Weve,   1274. 
Eckbard  v.  St.  Louis  Transit  Co.,  5071. 

5074,  5166. 
Eckhardt  v.  People,    ,322. 
Eckler  v.  Wake,   234,   894. 
Economy  Light  &  Power  Co.  v,  Hiller, 

809,  845. 
Economy  Light  &  Power  Co.  v.^tephen, 

2452. 
Ector  V.  State.   304. 
Ed.  C.  Smith  Furniture  Co.  v.  Peter  & 

Volz,  .322. 
Edd  V.  Union  Pac.  Coal  Co.,  236. 
Eddie  V.  Eddie,  1086. 
Eddy  V.  P'osley,    767. 
Eddy  V.  Cunningham,  3715. 
Eddy  V.  Gray,  77. 
Eddy  V.  Hawkeve  Ins.  Co.,  279G. 
Eddy  V.  Howard.    9.59. 
Eddy  V.  Lowry.    479. 
Eddy  V.  Still,   8.35. 
EdenQcld  v.  State,   15.     ' 
Edens  v.  Hannibal  &  St.  J.  R.  Co.,  698. 
Fdcns  V.  State,    .543. 
Edgar  v.   Stat".   804,  888. 
Edge  V.  Ott,  235. 
Edgell  V.  Francis,  962. 
Edger  v.  Kupper,  290. 
Edgington  v.  U.   S.,  466,  954. 
I'.dmison  v.  Lowry,  3597. 
iMlmonds  V.  State,  114,  512. 
Edmondson  v.  Anniston   City  Land  Co., 

124,    112.5,   1131,   11.57. 
Edmondscm  v.  State,  38,   76. 
Edmonston  v.  .lones,  767. 
]':(hnniids  v.  Black,  970. 
Edmunds  v.  State,  552. 
Edsoii   K(-ith   &  Co.  V.  Eiscndrath,  9.33. 
Edwards  V.  Atlantic  Coast  Line  R.  Co., 

767. 
Edw.irds  V.   Carolina  &  N.  W.   R.   Co., 

4569,   46.57. 
lOdwards  V.  Carr,   .3801. 
lOdwiirds  V.  Clcnimons,    8,52. 
I'Mvvards  v.  Gullport.     669. 
lOdwMids    V.    Interstate    Chemical    Co., 

10S7. 
Edwards  v.  Lee,  221. 


CASES  CITED  5021 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  r564. 


E<1  wards  v.  People,  967,  996. 

Kflwards  v.  St.    Louis   &   S.   F.  R.    Co., 

112. 
Edwards  v.  Schreiber,  210. 
Edwards  v.  Seattle,    R.    &    S.    Ry.    Co., 

.S,S6.  999. 
Edwards  v.  Smith,  949. 
Edwards    v.    Southern    Ry.    Co.,    1743, 

1755.  1756. 
Edwards    v.    State,    79.    156.    299,   407, 

611,  650,  S02.  827,  934.  2183. 
Edwards  v.  Territory,     158. 
Edwards  v.  Wessinger.    881. 
Edwards  v.  Western  Union  Tel.  Co..  220, 

922,  5279. 
Edwards  v.  Willey,   136. 
Edwards  v.  Yarbrough.    5221. 
Edwards  Mfg.  Co.  v.  Stoops.  4953.  4974. 
Edwards    &    Bradford    Lumber    Co.    v. 

Lamb.   834. 
E.  E.  Forbes  Piano  Co.  v.  H.  C.  &  W. 

B.  Reynolds,  85, 
Efird  V.   State.  831. 
E.   F.  Spears  &  Sons  v.  Winkle,  169. 
Egan  V.  Faendel,    834.   1009. 
Egan  V.  Murray,   5024. 
Egan  V.  United  Rvs.   Co.   of   St.   Louis, 

5114. 
Egbert  v.  State,  438.  441. 
E.  G.  Dailey  Co.  v.  Clark  Can  Co.,  4913. 
Ege  V.  Kille,  2543.  2544. 
Esgart  V.  State.  650. 
Eggborn  v.  Smith,  4215.  4216,  4217. 
Eggers  V.  Esgers,  9.3.  95. 
Eggett  V.  Allen.  103,  3840.  3857. 
Eggleston  v.  Boardman.    977. 
Eggleston  v.  Seattle.    .545. 
Eggleston  v.  State.    198.    .544. 
Eggleston  v.  Tho    Fair.    175. 
Eggmann  v.  Nutter.  736.   7.56. 
Egmann  v.   East   St.   Louis    Connecting 

R.  Co..  206. 
Ehrlich  v.  State.   802. 
Ehrmann    v.    Nassau    Electric    R.    Co., 

5105. 
Eichenhofer  v.  Philadelphia,   835. 
Eickhoff  V.   Eikenbary,  878. 
Eidem   v.  Chicago,  R.  I.  &  P.  Ry.  Co.. 

495. 
Eidson  v.  State,  326,  627. 
E.    r.    Du    Pont   Co.   V.   Waddell,    3883. 

3884. 
E.    I.    Dupont    de    Nemours   &    Co.    v. 

Brown.  4097. 
E.    I.    Du   Pont   de    Nemours   &   Co.   v. 

Hipp.   289.   4029,  4031. 
E.    I.    Du    Pont   de    Nemours    &   Co.    v. 

Snead's  Adm'r,  719,  733. 
Eikenbcrry  v.  Edwards,  960. 
Eikenberry    v.    St.    Louis    Transit    Co., 

353.  1823.  18.32.  1833. 
Eiland  v.  State,   888,  889. 
Eilerman  v.  Farmer.    4.374. 
Eilers  v.  Peoria  Ry.  Co..  70. 
Eirk's  Adm'r  v.  Louisville  Rv.  Co.,  235. 
Eisenberg  v.  U.    S..    345. 
E'isentraut  v.      Madden,    258. 
Eisiminger  v.  Beman,    960. 


Eklund  V.  Toner,  2.34. 
Ekstan  v.  Herrington,  727. 
E.  L.  Bruce  Co.  v.  Yax,  69. 
Elder  v.   State,  496,  508.  3744. 
Eldorado  Coal  &  Coke  Co.  v.  Swan.  983. 
El  Dorado  &  B.  R.  Co.  v.  Whatley,  282. 
Eldred   v.   Oconto   County,   949. 
Eldridge  v.  Citizens'  Ry.  Co.,  935. 
p]ldridge  v.  Hawley,  818. 
Eldridge  v.  Stewart,  967. 
Electric    Co.    v.    Hellenthal,    2047. 
Eleganti  v.  Standard  Coal  Co.,  902. 
Elgin,  A.  &  S.  Traction  Co.  v.  Brown, 

740. 
Elgin,  A.  &  S.  Traction  Co.  v.  Wilcox, 

748. 
Elgin.  A.  &  S.  Traction  Co.  v.  Wilson, 

1000. 
Elgin   City  Banking  Co.  v.  Chicago,  M. 

&  St.  P.  Ry.  Co.,  800. 
Elias  V.  Territory,   910. 
Elizabethtown    INIillinsr    &    Coal    Co.  v. 

Elizabethtown  Milling   Co.,  930. 
Elizando  v.  State,  347. 
Elkhorn    &   B.   V.   Ry.   Co.  v.      Dingus, 

173,  928. 
Elkins  V.  State,  15,  300. 
Eiik    Tanning    Co.  v.  Brennan,    767. 
EUedge  v.  National  City  &  O.  Ry.  Co., 

140. 
EUerbee  v.  State,    531. 
Ellerd  v.  Campfield,  668. 
Eilers  V.   State.    273. 
Ellet-Kendall  Shoe  Co.  v.  Ross,  2949. 
Ellicott  V.  Turner.  144. 
Elliff  V.  Orewn  R.  iVr  Nav.  Co..  4014. 
Filing  V.   Blake-McFall  Co.,  4394. 
Ellington  v.  Great    Northern    Ry.    Co., 

837. 
Ellington  v.   State,  425,   439,  568,   669, 

849. 
Elliot  V.  State,   454. 
Elliott  V.  L>es  Moines  Life  Ass'n.  3770, 

3772,  3779. 
Elliott  V.  Elliott,  832. 
Elliott  V.  Howison,   289. 
Elliott  V.  Kansas    City.    4282,    4309. 
Elliott  V.  Woodward.  956. 
Elliott   Jobbing   Co.  v.  Chicago,    St.   P., 

M.  &  O.  R.  Co.,  898. 
Elliott   Supply   Co.  v.  Green,    724. 
Ellis  V.  Allen,   407. 
Ellis  V.  Central       California       Traction 

Co.,  480. 
Ellis  V.  Com.,    563. 
Ellis  V.  Cricket   Coal   Co.,   4193. 
Ellis  V.  Harris,   59. 
I'^llis  V.  Hazelhurst,    51. 
Ellis  V.  Iowa  City,  4.329. 
Ellis  V.  Kirkpatrick  <fc  Skiles,  207. 
Ellis  V.  Leonard.    960. 
Ellis  V.  McNaughton,   4522. 
Ellis  V.  McPike,    290. 
Ellis  V.  INIetropolitan  St.  Ry.  Co.,  5095. 
Ellis  V.  People,    804.    944. 
Ellis  V.  Simonds,  881. 
Ellis  V.  Smith.  764.  832. 
Ellis  V.  Spurgin,    129. 


5622  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4843;    Vol.  5,  pp.  4847  to  5564. 


Ellis  V.  State.   272.   356.  418,   516,  624, 

841,   3086.   3252.   3554. 
Ellis  V.  Stewart,   122. 
Ellis  V.  Wasner,  292. 
Ellis  V.  Whitehead,   3683.  3684. 
Ellison  V.  Simmons.    4942,    4953,    4973. 
Ellison  V.  State,   380.   463,   686. 
Elliston  V.  State,    212. 
Ellwanger  v.  Goss,  2903. 
Ellwein  v.  Roscoe,    901. 
Ellvson  V.  Peden,   4943,   4965. 
Elmborg  v.  St.  Paul  Citv  Rv.  Co..  944. 
Elmendorf  v.  Com..  36.   343. 
Elmore  V.  State,  272,  593. 
Elmore  Countv  Bank  v.  Avant,  1425. 
Elmo     State    Bank    of     Elmo  v.  Hilde- 

brand.  1398. 
Elms  V.   Southern    Power    Co.,    4152. 
El  Paso  Bridge  &  Iron  Co.  v.  Dunham, 

1571. 
El  Paso  Electric  Ry.  Co.  v.  Allen,  5060. 
El  Paso   Electric  Ry.   Co.  v.  Benjamin, 

734,  748. 
El  Paso  Electric  Ry.  Co.  v.  Boer.  63. 
El    Paso   Electric   Ry.    Co.  v.  Bolgiano, 

2348. 
El  Paso  Electric  Ry.  Co.  v    Kelly,  647, 

986. 
El  Paso  Electric  Ry.  Co.  v.  Kitt,  2422. 
El  Paso  Electric  Ry.  Co.  v.  Mebus,  986. 
El   Paso  Electric   Ry.   Co.  v.  Ruckman, 

76. 
El  Paso  &  N.  W.  Ry.  Co.  v.  McComas. 

156,  986. 
El  Paso   &   S.   W.   R.   Co.  v.   Eichel  & 

Weikel,  121,  979. 
El  Paso  &  S.  W.  R.  Co.  v.  Foth.  917. 
El    Paso    &    S.    W.    R.    Co.  v.  Havens, 

4568. 
El    Paso    &    S.    W.    R.    Co.  v.  O'Keefe, 

907,  989,   2396,  4050. 
El  Paso  &  S.  W.  Ry.  Co.  v.  Smith.  158. 
Elrod  T.  M.   C.   Kiser  &  Co.,   1080. 
Elston  &  W.  Gravel  Road  Co.  v.  Peo- 
ple, 105. 
Elswick  V.  Com..    786. 
Elswick  V.  Ranioy,  636. 
Elwell  V.  Bosshard,  957,  964. 
El  well  V.  Roper,  881. 
Elwood  V.  Chicago   City    Ry.    Co.,    147, 

721. 
Ely  V.  Early,   197,   582. 
Ely  V.  James,  179. 
PHy  V.  Stat.',   ):',5,  438. 
Ely  V.  TeKch,   118. 
Emanuel  v.  (Jatos,    933. 
Emelle  v.  S.-ilt  Lake  Citv.  220,  902,  914. 

4279. 
Emerson   v.    Flogg,   870,  907. 
Emerson  v.   Lowe   Mfg.   (!o.,    139,   3850. 
Eraor.son   v.  .MiiliM-,  3718. 
Emerson  v.  Opp,    1169.    1176. 
Emerson  v.   I'orlliiiid,   E.   &   E.   R.   Co., 

900. 
Emerson  v.  Santa    ('lara    County,    930. 
Emerson   v.   Stale,  lifiH. 
EmerHon-I'raiiliimhiiiii  Implement  Co.  v. 

Rofjneliiore,    (;."i'.). 


Emerson-Brnntingham  Implement  Co.  v. 

Simpson,  236. 
Emerson  &  Co.  v.  Stevens     Grocer     Co., 

951. 
Emery  v.  Boston   &  M.   R.   R.,   947. 
Emery  v.  Hoyt,    2096. 
Emery  v.  State,  88,  331.  375,  498,  508, 

515,  517.  521,  526.  2300. 
Emery  Mfg.  Co.  v.  Rood,  880. 
Eminence   Realty   &   Brokerage   Co.  v. 

Randolph,  399. 
Eminent  Household  of  Columbian  Wood- 
men V.  Howie,  4342. 
Emmett  v.  Astoria  Marine  Iron  Works, 

900. 
Emmons  v.  Alvord,   140,   947. 
Emmons  v.  Hilton,    13. 
Emory  v.  Glens    Falls    Ins.    Co.,    2821, 

2823. 
Emory  v.  Smith.    ,391. 
Emperly   v.    State,   257. 
Empire  Clothing  Co.  v.  Hammons,   764. 
Empire  Life  Ins.  Co.  v.  Gee,  974. 
Empire   State   Surety   Co.  v.  Schillinger 

Bros.,   167. 
Employers'  Liability  Assur.  Corporation 

of    London,    England,  v.  Kelly-Atkin- 
son Const.  Co.,  364. 
Empson    Packing    Co.  v.  Hopkins,    894. 
Emrich  v.  Gilbert  Mfg.  Co..  204. 
R.   Mt.  L.  Coal  Co.  v.   Schuyler,  21. 
Endleman  v.  U.    S.,  8. 
Endowment  Rank  K.  P.  v.  Steele.  663. 
Endsley  v.  Johns,  2872,  2892.  2896. 
E.   N.   E.  V.  State,   66. 
Engel  V.  Frank  Parmalee  Co.,  67. 
Engel  V.  Schloss,  1387. 
Engeman  v.  State,    858. 
Eni^ers  v.  State.    567. 
England  v.  Fawbush,  5483,  5498. 
Engle  V.  State,    45,    958. 
Engler  v.  Western  Union  Tel.  Co.,  669. 
English  V.  Thomas,    3594. 
Englund  v.  Mississippi  Valley  Traction 

Co.,   2452. 
Engmann  v.  Immel's  Estate,  19. 
Engvall  V.  Dcs  Moines  City  Ry.  Co.,  786. 
Enlee  v.  Seaboard  Air  Line  Ry.,  54. 
Enlow  V.  Stnte,  320<). 
Enoch  V.  Spokane  Falls  &  N.  Ry.  Qo., 

2650. 
Enochs  V.  Paxton,  1539,  1566. 
l'"iisign  V.  Hooker,  956. 
Enslow  &  Son  v.  Ennis,  258. 
10.  ().  Barnett  Bros.  v.  Porter,  935. 
K.  O.  Stanard  Milling  Co.  v.  White  Line 

Cent.  Transit  Co..  573. 
lOpiionlu'iiner  v.   Com.,  S17. 
lOppersdii    v.    State,  2()00. 
lOpport  v.  Hal),  558,  833. 
Eppison  V.  Slate,  4536. 
IOi)ps  V.  State,  95,  449,  (i8t,  2302.  2675. 
lOppstein  v.  Tlioiiias,  285. 
Epstein    V.    Uupi)ert,    897,    2;!79,    5228, 

5229,  5261. 
E(]uital)le  Fire   Ins.   Co.   v.   Trustees   C. 

P.  Chiii-ch  at  Fostcrvillo,  808. 
E.Hiilahle  Mfg.  Cu.  v.  Howard,  168. 


CASES   CITED 


5623 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    "Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Equitable  Mortgage  Co.  v.  Norton,  749. 
Equitable  F'roduce  &  Stock  Excbange  v. 

Keyes,  671. 
Erb    V.    German-American    Ins.    Co.    of 

New  York.  175,   722. 
Erbes  v.  Wehmeyor.  1197. 
E.  R.  Darlington  Lumber  Co.  v.  Pottin- 

ger,  65S. 
Erdman  v.  Trustees  of  Eutaw  Metbodist 

Protestant  Cburcb,  4433. 
Erdmann    v.    United    Kys.    Co.    of    St. 

Louis,  2005. 
Erickson  v.  Fred    Miller    Brewing    Co., 

564. 
Erickson  v.  State.  332. 
Erie  City   Iron   Works   v.   Barb?r,   636. 
Erie  R.  Co.  v.  Kaue.  4088. 
Erie  R.  Co.  v.  Littell,   964. 
Erie  R.  Co.  v.  Schomer.  3951.  4102. 
Erie  R.  Co.  v.  Weinstein,  4650. 
Erie  Tel.  &  T.  Co.  v.  Grimes,  5279. 
Erks  V.  Ewers,  990. 
Ern  V.  Rubinstein,  285. 
Ernest  v.  State,  506. 
E.  Rose  &  Co.  V.  Woods,  853. 
Erp  V.   Raywood  Canal   &  Milling  Co., 

853,  979. 
Erskine  v.   Wilson,   172. 
Ervin  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

943. 
Erwin  v.  Jones,  1470,  1476. 
Erwin  v.  State,   611. 
Escambia  County  Electric  Ligbt  &  Pow- 
er  Co.   V.    Sutherland,   747,   773,   895, 

1017,  2554. 
Escher  v.  Carroll  County,  641. 
Eskridge's  Ex'rs  v.  Cincinnati,  N.  O.  & 

T.  P.  Ry.  Co.,  194. 
Esstman  v.  United  Rys.  Co.  of  St.  Louis, 

973. 
Estell  V.  Kirby,  4539. 
Esterline  v.  State,  218. 
Esterly  v.  Van  Slyke,  224. 
Estes  v.  Chicago,  B.  &  Q.  R.  Co.,  5379, 

5388,  5389. 
Estes  V.  Desnoyers  Shoe  Co.,  4. 
Estes  V.  Estes,  853. 
Estill  V.  E.still,  413. 

Estrella  Vineyard  Co.  v.  Butler,  58,  756. 
Etnyre  v.  Artz,  991. 
Etter  V.  Stampp  &  Eichelberger,  165. 
Etter  V.  State,  444. 
Etzkox'n  V.  Oelwein,  638. 
E.  T.  &  H.  K.  Ide  v.  Boston  &  M.  R.  R., 

1017. 
Eubanks  v.  Alspaugh,  283. 
Eubanks  v.  State,  62,  156,  927. 
Eureka  Block  Coal  Co.  v.  Wells,  688. 
p]ureka  Fertilizer  Co.  of  Cecil  County  v. 

Baltimore  Copper  Smelting  &  Rolling 

Co.,  4955. 
Eureka  Stone  Co.  v.  Knight,  206^ 
Evans  v.  Adams  Exp.   Co.,   5249,  5250. 
Evans  v.  Ashe,  5326. 
Evans  v.  Clark,  939. 
Evans  v.  Coleman,  2054. 
Evans  v.  Com.,  14. 
Evans  v.  Drake  «fc  Stratton  Co.,  898. 


Evans  v.  Ellefson,  5192. 

Evans  v.  George,  292. 

Evans  v.  Givens,.8S8. 

Evans  v.  Howell,  227. 

Evans  v.  Joplin,  141,  150. 

Evans  v.  Josephine  Mills,  67. 

Evans  v.  Lafeyth,  890,  5342. 

Evans  v.  Montgomery,  487. 

Evans  v.  Oregon  Short  Line  R.  Co.,  902, 

921. 
Evnns  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

356. 
Evans  v.  St.  Paul  &  S.  C.  R.  Co.,  952. 
Evans  v.  State,  78,  627,  669,  764,  785, 

885,  909. 
Evans'  Adm'r  v.  Spillman,  140. 
Evansville  Gas  &  Electric  Light  Co.  v. 

Robertson,  721. 
Evansville  Hoop  &  Stave  Co.  v.  Bailey, 

2372. 
Evansville  Rvs.  Co.  v.  Cooksey,  223. 
Evansville  &  I.  R.  Co.  v.  Darting,  1003. 
Evansville  &  T.  II.  R.  Co.  v.  Hoffman, 

983. 
Evansville  &  T.  H.  R.  Co.  v.  Kevekor- 

des,  146. 
Evansville  &  T.  II.  R.  Co.  v.  McKinney, 

146. 
Evansville   &  T.   H.    R.   Co.   v.   Talbot, 

1009,  3828. 
Evans  &  Pennington  v.  Nail.  829. 
Evart  V.  Dalrymple,  921,  1094. 
Eveleth's  Will,  In  re,  776,  896. 
Everart  v.  Fischer,  900. 
Everett  v.  Ingram,    832. 
Everett  v.  Jennings,  4865,  4866. 
Everett  v.  People,  373,  2243. 
Everett  V.  Receivers  of  Richmond  &  D. 

R.  Co.,  204,  4364,  4725. 
Everett  v.  Spencer,  978. 
Everett  v.  State,  444. 
Everett  v.  Sturges,  857. 
Everett  v.  Sumner,  950. 
Everett  v.  Williams,    203. 
Everhart  v.  Clnte,  3734. 
Evers  v.  Shumaker,  289,  767. 
Evers  v.  Wiggins  Ferry  Co.,  984. 
Eversole  v.  Wabash  R.  Co.,  834. 
Everson  v.  State,  35. 
Evert  V.  Turner,  1133. 
Everts  v.  Worrell,  948,  959. 
Everts'  Estate,  In  re,  S3,  894. 
Evertson  v.  McKay,  235. 
Every  v.  Rains,  991. 
Evins  V.  St.  Louis  &  S.  F.  R.  Co.,  967. 
Ewell  V.  Brock,  5510. 
Ewert  V.  State,  964. 
Ewing  V.  Com.,  540. 
Ewing  V.    Rider,  897. 
Ewing  V.  Sanford,  832. 
Ewing  V.  U.  S.,  235,  243. 
Exchange  Bank  v.  Cooper,  871. 
Exchange  Bank  v.  Moss,  921. 
Exchange  Bank  v.  Robinson,  1382. 
Exchange  Nat.  Bank  v.  Henderson,  895. 
Exchange  State    Bank    v.    Taber,    222, 

4490. 


5624 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3,. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5504. 


Eyre-Shoemaker   Const.   Co.   v.   Mackin, 

768. 
Evser  v.  Weissgerber,  76S,  947. 
Ezzell  V.  State,  781. 


Faccenda  v.  Rhode  Island  Co.,  798. 

Fadden  v.  McKinney,  859. 

Faser  v.  Commercial  Union  Assur.  Co., 
2833. 

Faserholm  v.  Nielson,  2114. 

Faggard  v.  State,  200. 

Fagnani  v.  State,  670. 

Faiiev  V.  Niles,  2672,  2838. 

Fahey  v.  State,   157. 

Fairbank  Canning  Co.  v.  Innes,  908. 

Fail-bank  Co.  v.  Nicolai.  742. 

Fairbanks,  Morse  &  Co.  v.  C  arson- 
Muse  Lumber  Co.,  4993. 

Fairchild  v.  iteming,  898. 

Fairfield  v.  Louisville  &  X.  R.  Co.,  222. 

Fairgrieve  v.   State,  341. 

Faison  v.   State,  550,  663. 

Falconio  v.  Larsen,  2071. 

Falk  V,  Burke,  1472. 

Falkner  v.  Behr,  818. 

Falkuer  v.  Pilchor  &  Co.,  211. 

Faltin  v.  State,  90. 

Fambrough  v.  De  Vane,   895. 

Fancher  v.  Kenner,   832. 

Frank  v.  Crane,  882. 

Fanning  v.  Stroman,   237. 

I'annon  v.  Robinson,  216. 

Fansler  v.  Sedalia,  4329. 

Fanson  v.  Harris,   301. 

Fanton  v.  State,    539. 

Farenthold  v.  Tell,   248. 

Fargerson  v.  State,  542. 

Faribault  v.  Sater,  2892. 

Farkas  v.  Brown,  58. 

Farkas  v.  S.  Colin  &  Son,  858. 

Farley  v.  Lavary,  1669. 

Farley  v.  New  York,  N.  H.  &  H,  R. 
Co.,  2463,  2464. 

Farley  v.   Norfolk  &  W.  Ry.  Co..  1775. 

Farley  v.  Smith,  556. 

Farley  v.  State,    375,    821,    958. 

Farl.y  v.  Wabash   R.   Co.,  223. 

l-'ai-iinT  V.  l'"ar;n('r,    664. 

f''armcr  v.  Tiirift,  807. 

Fanners'  liank  v.  liutterfield,  582. 

Farnnrs'    Biink  v.  liuvali,   124. 

Farmers'  I  lank  v.  Fudge,  217,  4511. 

Fiirnicrs'  Bank  of  West  Ix»uisville  V. 
I'.irk,   664. 

I'iuiiiirs'  <'r)tton  Oil  Co.  v.  Barnes,  295. 

FiiiiiKiH'  (Jin  i'<:  .Milling  Co.  v.  Jones, 
3018,  4020,  410<J. 

J'aiiMcrs'  Le;igu(,«  &  Community  TeL 
Ash'u  v.  Ohio  &  Mississippi  Valley 
Tel.  fN>.,  55(;. 

Farmers'  .Nat.  I'.iink  of  Linroln  v.  Fran- 
cis, 209!). 

Fanners'  Nat.  Bank  of  Wewoka  v.  Mc- 
Coy, 1362. 

Fiinnirs'  &  Merdiunts'  Bank  v.  Riddle, 
982. 


Farmers'  &  Merchants'  Bank  v.  Upham, 

236. 
Farmers'    &    Merchants'    Bank    of   Van- 

dalia.   111.,   v.    Maines,   223,   893. 
Fn  rmers'     &     Traders'    'Sat.     Bank    v. 

Woodell,  1003. 
Farnandes   v.    Schiermann,    790. 
Farnandis  v.   Great   Northern   Ry.    Co., 

702,  1099. 
Farnsworth   v.   Tampa  Electric  Co.,  49, 

216,  259,  768. 
Farnsworth    v.    Union   Pac.    Coal    Co.,. 

957,  967. 
Farnum  v.  Clififord,  4220. 
Farnum  v.  Pitcher,  124. 
Farquhar  v.  Toney.  155. 
Farr  v.  Swigart,  935. 
Farr  v.  Thompson.  6. 
Farrar  v.  David,  50. 
Farrar  v.  McNair,  804. 
Farraris  v.  S.  E.  Slade  Lumber  Co.,  125. 
Farrell    v.    Citizens'    Light   &    Ry.    Co., 

878. 
Farrell  v.  Farmers'  Mut.  Fire  Ins.  Co., 

931. 
Farrell  v.  North  Salem,  5185. 
Farrell  v.   G.   O.   Miller   Co.,    267,   368. 

898. 
Farrell  v.  People,  394. 
Farrington   v.   Cheponis   &   Panarausky,. 

S58 
Farri's  v.   State,  840. 
Farwell  Co.  v.  Thomas.  977. 
Fass  V.  Western   Union    Tel.   Co.,    558 
Fassinow  v.  State,  535. 
Fast  V.  Austin,  259. 
Fath  V.  Hake,  356. 
Fath  V.  Thompson,    713. 
Fath  V.  Tower   Grove  &  L.  Ry.,  767. 
Fatic  V.  IMyer,   1163. 
Faulk  V.  State.  225,  756. 
Faulkner  v.  Birch,    128.    784. 
Faulkner  v.  Gilbert,   759. 
Faulkner  v.  Paterson  Ry.  Co.,  308. 
Faulkner  v.  State,  434. 
Faulkner  v.  Territory,    335,    359,    1005.. 
Faulkner  &  Co.  v.  Cook,  243. 
Faust  V.  Ilosford,  4524. 
Fay  V.  A^Ana  Life  Ins.    Co.,   1073. 
Fay  V.  Burton.   SP.r^. 
Fay  V.   Dudley,  165. 
Fay  V.   Reynolds.    i;j71. 
Fayette    X;it.    Bank   v.    Summers,   1354,' 

3;i99.  1400. 
F.  Dohmen  Co.  v.  Niagara  Fire  Ins.  Co.. 

of  City  of  New  York,  19,  360,  482. 
Feagan  v.  Cu Teton,   873. 
Fealy  v.  Birmingham,     286,    515,    523, 

781. 
Fearv  v.  IMetropolitan  St.  Ry.  Co.,  888, 

1762,  1771,  1994,   1909. 
Feary  v,  O'.X.'ilJ,  664,  WA\,  S;37,  977. 
Featiicrstone  v.  l'e(ii)le.  795. 
Feddeck  v.  St.  Louis  Car  Co.,  258. 
I'eddern  v.  St.'ite,   .■inri(K 
I'ederal  Casually  Co.  v.  Chatman,  4448. 
Fee     V.    Cohnnbus,    4252,    4290.    4291,. 

4300. 
Fehler  v.  Montesano,  886. 


CASES  CITED 


5625 


•The  fle:ure<5  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3. 
Tbe  flgure.<5  '•^^^^glSl  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5584. 


Feibelman    v.    Manchester    Fire    Assur. 

Co..  S15. 
Feigclson  v.  Brown,   979,    1588. 
Feiiistein  v.  Stato,    841. 
Feist  V.  Root,  S9S.  ^«    ^.- 

Feitl  V.  Chicago   City  Ry.  Co.,  59,  54o. 
F.ldman   v.   St.  Lrouis,   I.   M.  &   S.   Ry. 

Co.,  266. 
Felice  v.   New   York  Cent.  &  H.  R.  R. 

Co.,  837. 
Felker  v.  State,  31. 
Feller  v.  McKillip,   2057. 
Fellows  V.  Christonsen,  50. 
Felton  V.  Clarkson.    855. 
Felton  V.  Curd,  843. 
Felton  V.  State,  .396. 
Felver  v.  Judd,  290. 
Fengrar  v.  Brown,  492.   764. 
Fenimore  v.  White,    1312. 
Fenn  v.  Clark,  5238. 
Fennomore  v.  Annstrong,    4999,     oOOU, 

Fenton  v.  De  Queen  &  E.  R.  Co.,  4734. 
Ferber   v.    State   Bank   of   Pine   Island, 

Ferebee  V.  Norfolk    Southern     R.    Co., 

93,  322. 
Fererira  v.  Silvey,   1191. 
Fergus   Falls  Woolen   Mills   Co.   v.   Bo- 

vum,  2144. 
Ferguson  v.  Com.,  801,  810. 
Ferguson   v.   Davis  County,  1493,  149o, 

1500.  1501. 
Ferguson  v.  Fox's  Adm'r.    766,    Sll. 
Ferguson  v.  Moore,  166,  645,  5009. 
Ferguson  v.  Rp.vuoldSj_^5252. 
Ferguson  v.  Shipp,   1.57. 
Ferguson  v.    State,   200.   293,   394.   518, 

587,   592,   840,   1610,   1027,  3060. 
Ferguson  v.  Truax,   136. 
Ferguson  v.  Venice   Transp.   Co.,   191. 
Ferguson   v.    West    Coast    Shingle    Co., 

4895,  4896.  ,      ^^„„ 

Ferguson's   Adm'r   v.   Wills,   lo<9. 
Feriter  v.  State,  802. 
Ferkel  v.  People.   19. 
Fern  v.  Pennsylvania  R.  Co.,  136,  930. 
Feruald  v.  Eaton    &    Smith,    914,    5254. 
Ferrall  v.  Broadway.  57 
Ferrell  v.  Coeur  D'Alene  &  St.  J.  Transp, 

Co.,  3522. 
Ferrell  v.  State,  438. 
Ferrero  v.  State,  810. 
Ferrier  v.   Chicago  Rys.  Co.,  5538. 
Ferrigino  v.  Keasbey,  154, 
Ferris  v,  Marshall,  212. 
Ferson  v.  Wilcox,  956,  964. 
Fessenden  v.  Doane.    766,    1547. 
Fessler  v,  Crouse,   833. 
Festa  v.  New  York  City  Ry,  Co.,  40. 
Fetter   v.    Fidelity    &    ('asnalty    Co,    of 

New  York,  1060,  1061,  10G2,  1074, 
Fewell  v.  Catawba  Power  Co,,  144S, 
F     H,   &    C,    B,    Gorhardt    Real    Estate 
Co.  V.  Marjorie  Real  Estate  Co.,  1554, 
15.-6.   1566. 
Fidflitv    Banking  &   Trust   Co.   v.   Kan- 
gam  'Valley  Tea  Co..  2921,  2940,  2941, 
2943. 


Fidelity    Mut.    Life    Ass'n    v.    Mettler, 

3781,  3782. 
Fidelity  Mut.  Life  Ass'n  of  Philadelphia, 

Pa.,  V.  Miller,  7,  3762,  ,3769. 
Fidelity  Phenix  Fire  Ins.  Co.  v.  Sadau. 

Fidelity    Trust    Cot    v.     Rector,    2060, 

2986. 
Fidelity   Trust   Co.   v.    Wisconsin,    Iron 

&  Wire  Works,  781.  903. 
Fidelity  &  Casualty  Co.  of  New  York  v. 

Thompson,    1064. 
Fidelity  &   Deposit   Co.   of  Maryland   v.. 

Anderson,  136. 
Fidelity   &  Deposit  Co.   of  Maryland   v. 

Art   Metal   Const.   Co.,   .552. 
Fidelity   &   Deposit    Co.   of   M^irvland  V. 

Colorado  Ice  &  Storage  Co.,  894. 
Field  y.  Crawford,  734. 
Fi'ld  y.  Lang,  948. 
Field  V.  State,  29,  630. 
Field  V.  Winheim,  258. 
Fielder  v.  L.  S.,  631. 
Fields  V.  Carlton,   814. 
Fields  V.  Com.,    14,   541. 
Fields  y.  Karter,  545. 
Fields  V.  Missouri  Pac.  Ry.  Co.,  355. 
Fields  y.  State,    326,    343,.   468,    1611, 

1618,  3630. 
Fields  V.  U.  S„  370,  461. 
Fife  V.  Chicago  &  A,  R.  Co.,  150. 
Fife  V,  Com,,  540. 
Fifer  v.  Ritter,  28,  2649. 
Fif"r  V.  State,  3300,  3356. 
Figueroa  v.  State,  666. 
Fike  y.  Ott,  3486. 
Fike  v.   Stratton,   146,   244. 
File  v.  Wilmington  City  Ry,  Co.,  1824, 

1885,  1935,  1945,  1991,  2016. 
Filkins  v,  Portland  Lumber  Co,,  4130, 
Fillingham  v.  St.  Louis  Transit  Co.,  838. 
Fin  &  Feather  Club  v.  Thomas,  5412. ' 
Fiuanre    Co,    of    Pennsylvania    v.     Old 

Pittsburgh  Coal  Co.,  944. 
Finch  v.  Atlanta    «&    C.    Air    Line    Ry„ 

784, 
Finch  v.  Bergins,  13. 
Finch  v.  Brown,  223, 
Finch  V,  State,  99.  370,  372. 
Finck  V,  Schaubacher,  278. 
Finding  v.  Gitzen,  135,  894. 
Findley  v.  State,  198,  403,  3438. 

Fine  v.   St,   Louis  Public   Schools,  291, 

777, 
Fin-  V,  State,  394,  913, 

Fineburg    v.    Second    &    Third    Streets 
Pass,  Ry,  Co..  367. 

Finerty  v.  Fritz,  982, 

Fiuk  V.  Algermissen,    1014. 

Fink  V.  Ash,  561. 

Fink  V.  Evans,  166. 

Fink  v,  Thomas,  645, 

Finks  V,  Cox,  484,  757. 

Finley  v.  Hunt,  37, 

Finnane  v.  Perry,  983,  4274. 

Finney  v,  Newson,  893. 

Finney  v.   State,  661, 

Finson  v.  Topeka,  3941. 


5620 


CASKS   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ; 
pp.  21.51  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Mechlo- 


Batker,  2G4. 
V.    Northern 


Kori  V.  Agnew,  894,  924. 
Fire   Ass'n   of   Philadelphia 

witz,  197. 
Fire  Ass'n  of  Philadelphia  v.  Strayhorn, 

2831. 
Firebaugh  v.  Du  Bois,  767 
Fireman's  Fund  Ins.  Co.  v. 
Fireman's    Fund    Ins.    Co. 

Pac.  By.  Co.,  4767. 
Firman  v.  Blood,  857. 
Firmeis  v.  State,  226,  968. 
Firor  v.  Taylor,  64. 
First  Bank   of    Mavsville   v.   Alexander, 

1344,  1345. 
First     Congregational     M'?eting     House 

Soc.  V.  Rochester,  166. 
First  Nat.  Bank  v.  Alexander,  573. 
First  Nat.  Bank  v.  Atchison,    T.    &    S. 

F.  Rv.  Co.,  2055. 
First  Nat  Bank  v.  Athey.  1412. 
First  Nat.   Bank  v.  Barger,  1355. 
First  Nat.  Bank  a-.  Bower,  1.55. 
Brenuer,  2-59. 
Brumbaugh,  1545. 
Carroll.   >22,    244, 


Vol.  3, 


& 


First  Nat.  Bank 
First  Nat.  Bank  v. 
First  'Nat.  Bank  v. 

658. 
First  Nat.   Bank  v.   Commercial  Union 

xYssur.  Co..  2828. 


V. 


Cook,  128.  284,  829. 
Currie,  290. 
Delone,  937.    * 
Ferguson,  9.34. 
Garner,    664,    1395, 


First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 

1397. 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank 
First  Nat.  Bank  v. 
First  Nat.  Bank  v. 
Fft-st  Nat.  Bank  v. 
First  Nat.  Bank _v.  Minneapolis 

Elevator  Co.,  ^!57. 
Fir.<t  Nat.  Bank  v.  Myer,  481. 
First  Nat.  Bank  v.  Patterson,  864. 
First  Nat.   liank  v.   Richmond   Electric 

Co.,  1357. 
First  Nat.  Rank  v.  Sargent,  155. 
First  Nat.  Bank  v.  Shank,  976.  1429. 
First  Nat.  Bank  v.  SkinntT.  222. 
First  Nat.  I'.ank  v.  Smith,   777. 
First  Nat.  Bank  v.  ';r!iylor.  247. 
P.ank  V.  Thomas,  151. 
Bank   v.    Union   Trust 


Gatton,  229. 
Grow,  1393. 
Halght,  311. 
Hatch,  155.  997. 
Holan,  6.  44.  1424. 
Howard,  2059. 
Ingle,  985. 
Lowrey,  950,  1014. 
&     N. 


I<"irst  Nat. 
First   Nat 

777. 
First  Nat. 
First  Nai. 
First  Nut 


Co., 


Bnnk  v.  Vnughan,  1391. 

P.ank  V.  AVnlworth,  223. 

ISaiik  V.  Wilson.  192. 
First  Nat.   I'.ank  v.  \Vis<',  714. 
First  State  Bank  v.  Cooper,  ."»(». 
First  Stale     P»aiik     v.     J'.urcliers,     1396, 

1417. 
Fi.scher  v.  B<11,  977. 

Fiscijcr  V.  ('liicago  \-  W.  I.  K.  Co.,  5!j3. 
Fischer  v.  Coons,  6s'.). 
Fischer  v.   Heilzeljcrg  I'uc  king  cVo  Provi- 
itioQ  Co.,  985. 


Fish  V.   St.    Eouis    County    Printin 

Publishing  Co..  3688. 
Fish  V.   Smith.  825. 
Fishburn    v.    Burlington   &   N.   W.    Ry. 

Co.,  4551. 
Fishburne    v.     Engl^dove,     3605,     3606, 

3612. 
Fisher  v.  Cedar   Rapids    &    M.    C.    Ry. 

Co.,  669. 
Fisher  v.  Delaware,    L.    &   W.    R.    Co., 

862. 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 
Fisher 


V.  Dunn,  808. 
V.  Ellston,  4400. 
V.  Geneseo,  494,  748,  776. 
V.  GoUaday,  2531. 
V.  Hildreth,  2968,  2971. 
V.  Leesman,  220. 
V.  Los  Angeles  Pacific  Co.,  49. 
V.  O'Brien,  692. 
V.  Oliver,  1477. 
V.  People,  182,  822. 
Fisher  v.  Porter,  193,  196. 
Fisher  v.   St.  Louis  Transit  Co.,  920. 
Fisher  v.  Shands.  401,  836. 
Fisher  v.  State,  302.  343,  370,  847,  955. 
Fisher  v.  Stevens,  797. 
Fisher  v.  Territory,  350. 
Fisher  v.  Travelers'    Ins.    Co.,    10,    94, 

992. 
Fisher  v.  Union  Ry.  Co.,  13. 
Fisher  v.  Waupaca     Electric     Light     & 

Ry.  Co.,  845,  5062. 
Fitch  V.  Huff,  893. 
Fitch  V.  Mason  City  &  C.   L.   Traction 

Co.,  140,  1848.  1952,  1997. 
Fite  V.  State.  299,  306. 
Fitts  V.  Southern  Pac.  Co.,  712. 
Fitzgerald  v.  Alma  Furniture  Co.,  4120. 
Fitzgerald  v.  Beuner,  i:!9.  718,  983. 
Connors,  902. 
Detroit  United  Ry.,  262. 
Fitzgerald,  810. 
Gofl",  144,  836. 
1 1  ay  ward,  290. 
Fitzgerald  v.  Long  Island  R.  Co.,  290. 
Fitzgerald  v.  Mc(3arty,  723. 
Fitzgerald  v,  St.  Paul,  M.  &  M.  Ry.  Co., 

765. 
Fitzgerald    v.    Southern    Farm    Agency, 

891,  1532. 
Fitzgerald    v. 

924. 
Fitzgerald   v. 

4841. 

l*'itzg'>rald  V.  Union  Stockyards  Co.,  153. 
Fitzgerald  v.  Young,  3676. 
Fitzgcrrold  v.  People,  595. 
Fitzhugh  V.  Nirschl,  2904. 
Fitzpatrick  v.   l''ain,  10. 
Fitzi)atrick  v.  (Ji'aham,  884, 
Fitzpatrick  v.  Papa,  206. 
Fitzpatrick  v.  State,  57,  77,  575,  3407. 
Fitzpatrick   v.  Wooclrnll,  387. 
Filzsiiiuiions    v.    Commerce    Trust    Co., 

:!(;j.  777. 
l'"ilzsiiiiMioiis    V.    State,   841. 


Fitzgerald  v. 
Fitzgerald  v. 
Fitzgerald  v. 
Fitzgerald  v. 
Fitzgerald  v. 


Southern    Pac.    Co.,    887, 
State,  4799,   4805,   4840, 


CASES   CITED  5627 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  C474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Fitzsimmons-Krcider      Milling      Co.      v. 

Millers'   Mut.    Fire   Ins.   Ass'n    of   Il- 
linois, 879. 
Flagg  V.  State,  446. 
Flahert.v  v.   St.  Louis  Transit  Co..  157, 

834,  984,  1941. 
Flam  V.  Lee,    3836,    3837. 
Flanagan    v.    Baltimore    &    O.    R.    Co., 

1002. 
Flanagan  v.  Chicago  City  Ry.  Co.,  127, 

5143. 
Flanagan  v.  State,  3414. 
Flanders  v.  Colby,  49. 
Flanders  v.  Com.,  3565. 
Flanders  v.  State,  610,  2175,  2176.  2205, 

2307. 
Flannerv  v.   St.  Louis,  I.  M.  &  S.   Ry. 

Co.,  748. 
Flannigan  v.   State.   506,   761. 
Flatter  v.   State.  991. 
Fleck  V.   Wei  pert.  362. 
Fleener  v.  State,    2595. 
Fleenor  v.   Oregon   Short   Line   R.    Co., 

267. 
Flege  V.  State,    40,    98,    112,    500.    622. 
Fleischmann  v.  Miller,  176. 
Fleischner   r.   Kubli,   1080,   1090. 
Fleming  v.  L.   D.    Latham    &    Co.,    950, 

961. 
Fleming  v.  Loughren.   1278. 
Fleming  v.     State,  16.  506,  522,  621. 
Fleming  v.  Stearns.  121. 
Fleming  v.  Wilmington    &    W.   R.    Co., 

66. 
Flomister  v.  Central  Georgia  Power  Co., 

747. 
Fletcher  v.  Dixon,   748. 
Fletcher  v.  Ketcham,  21,  977. 
Fletcher  v.  Louisville  &  N.  R.  Co..  236, 

792. 
Fletcher  v.  INIilburn  Mfg.  Co.,  713.  997. 
Fletcher  v.  Prestwood.  58. 
Fletcher  v.  State,    133,    327,    365,    421, 

535. 
Flewellen  v.  State,   211. 
Flexilis    Werke,     Spezial    Tiegel    Stahl- 

giesserei,  Gesellschaft  Mit  Beschrauk- 

ter   Haftung  v.  Hess.   854. 
Flick  V.  Com.,  428,  463. 
Flick  V.  Ellis-Hall  Co.,  84,  713. 
Flint  V.  Nelson,  855. 
Flint-Walling    Mfg.    Co.  v.  Ball,    660. 
Flodin  V.  Verdi  Lumber  Co.,  4180. 
Flohr  V.  Territory.     733,     3620,     3621, 

3630,  3633,  3645,  3646. 
Flood  V.  Omaha  &  C.   B.   St.  Ry.  Co., 

1902,  1993. 
Florala  Sawmill     Co.     v.     Britt-Carson 

Shoe  Co.,   895. 
Florala  Sawmill  Co.  v.  Smith,  227,  974. 
Floral  Creamery  Co.  v.  Dillon  &  Doug- 
lass, 267. 
Florence  v.  State,  299. 
Florence   Sewing   Mach.   Co.   v.   Grover, 

etc.,  Sewiuff  Mach.  Co.,  821. 
Flores  v.  State.  272,  341.  820. 
Florida  Cent.   &,  P.   R.  Co.  v.   Burney, 

2496. 


Florida  Cent.  &  P.  R.  Co.  v.  Foxworth, 

127,  138.  2464.  2496.  4628,  4647.  4711. 
Florida  Cent,   i^   P.  R.   Co.   v.  Mooney, 

4073,  4101,  4112. 
Florida   East   Coast   Ry.   Co.  v.   Carter. 

49,    258.   1875.        ^ 
Florida    East   Coast   Ry.    Co.    v.    .Jones, 

773. 
Florida  East  Coast  Ry.  Co.  v.  Knowlos, 

798    982. 
Florida    East    Coast    Ry.    Co.  v.  McEl- 

roy,  136. 
Florida    East    Coast    Ry.    Co.  v.  Smith, 

4773. 
Florida  East  Coast  Ry.  Co.  v.     Welch, 

747.  761,  895. 
Florida    Ry.    Co.  v.  Dorsev,    139,    730. 

919.  1885,  1895,  1909. 
Florida  Ry.  &  Xav.  Co.  v.  Webster,  279, 

292. 
Flournoy  v.  Andrews.   165.   281. 
Flournoy  v.  State,  373.  2199. 
Flower  v.  "Beveridge.  871. 
Flowerree  v.  Thornberry.      1207,     1208. 
Flowers  v.  Flowers.  788,  853. 
Flowers  v.  Helm,   931. 
Flowers  v.  State,  784. 
Flovd   V.   Henderson  &   Corydon   Gravel 

Road  Co..  5335. 
Floyd  V.  Lehigh  Vallev  R.  Co..  .323. 
Flovd  V.   State.  225.  .351. 
Flucks  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

1016. 
Flynn  v.  Chicago  City  Ry.  Co..  5119. 
Flvnn  V.  Metropolitan      St.      Ry.      Co., 

5156. 
Flvnn  V.  New   York     Elevated     R.    Co., 

387. 
Flynn  v.  People,  375,  2199. 
Flvnn  V.  St.    Louis    Nat.    Stock    Yards, 

i39. 
Flynn  v.  St.   Louis    &    S.    F.   Ry.    Co., 

799,  909. 
Flynn  v.  Union   Bridge   Co..   1016. 
Flynt  V.  Bodpnhamer,   96. 
Fogarty  v.  Southern   Pac.   Co.,   1010. 
Fo-arty  v.  State.    536,    o07,    608,    609, 

655. 
Foglia  V.  People,    507. 
Poland  v.   Southwestern    Missouri    Elec- 
tric Ry.  Co.,  1988. 
Foley  V.  Detroit  &  I\I.  Ry.  Co.,  311. 
Foley  V.  Everett,  573. 
Foley  V.  Hornung,    1002. 
Foley  V.  Huntington.   42-54,  4302,   4318. 
Foley  V.  Loughran,  8. 
Foley  V.  Northern      California       Power 

Co.,  2577. 
Foley  V.  Riverside    Storage    &    Cartage 

Co.,  280. 
Foley  V.  Xavier,  277. 
Folks  V.  Burletson,  984. 
Follett  V.  Illinois    Cent.    R.    Co..    4380. 
Follis  V.  State,  121,  422. 
Folmar  v.   Siler.    79. 
Folsom-Morris    Coal    Mining    Co.  v.  Da 

York.  2419.  27<M.  2707.  2708,  4364, 
Foltz  V.  Buck,  3S30. 


5628 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3,. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Fones  v.  Phillips.  959. 

Fonts  V.   Southeru  Pac.  Co.,  3990,  4007. 

Fonville  v.  State,  113,  842. 

Fooshee  v.  State.  73,  599. 

Foot,  Schiilze  &  Co.  v.  Porter,  235. 

Foote  V.  Brown.    1^03. 

Foote  V,  Foote,  2067. 

Foote  T.  Kelley,    671.    836,    955. 

Foote  V.  State,  439.  867. 

Forbes  v.  Orange.  4232.  4235. 

Forbes   Piano    Co.   v.   H.    C.   &   W,    B. 

Kevnolds,   85. 
Force  v.  Standard  Silk  Co.,  3902,  4118. 
Force  Handle  Co.  v.  Hisey,  976. 
Ford  Y.  Chicago,   R.   I.   ct  P.    Ry.   Co., 

852. 
Ford  V.  Coal   Belt  Rv.   Co.,  477. 
Ford  V.  Com..  3618,  3063. 
Ford  V.  Des  Moines,  641. 
Ford  V.  Drake,  245.  277,  920. 
Ford  V.  Fellows,    2851. 
Ford  V.  Ford,  836. 
Ford  V.  Gray,  10. 
Ford  V.  INIcLane,  2907. 
Ford  V.  State,  181,   182,  543,  628,  629, 

650,    2044,    3179. 
Ford  V.  Whiteman,  5227,   5229,   5239. 
Ford  Motor  Co.  v.  Freeman,  1342. 
Fordham  v.  State,  823,  910,  948. 
Fordtran  v.   Stowers,    574. 
Fordyce  v.  Chancey,  485,  1004. 
Fordyce  v.  Jackson,    S32. 
Fore  V.  Hittson,   4435. 
Fore  V.  Rodgers.  898. 
Fore  V.  State,  55,  293,  3281,  3292. 
Foreman  v.  Augusta-Aiken  Ry.  &  Elec- 
tric Corporation,  5384. 
Forest  v.  Leonard,    853. 
Forgy  V.  Rutledge,   639,  2378. 
Foringer  v.  New  Kensington  Stone  Co., 

235. 
Forman  v.  Com.,  676. 
Fonnan  v.  State,   224. 
Fonnillcr  v.  Detroit    United   Ry.,   1838, 

1991. 
For(|uer  v.  Slater    Brick    Co.,    68. 
Forrest  v.  Koehn,  724. 
Forrester  v.  Cocke,   801. 
Forrester  v.  Southeru    Pac.    Co.,    1749, 

1771,  1790. 
Fors  V.  Fors,  220. 
Forst  V.  Leonard,   760,   2107. 
Forstcr,  AVaterbury  &  Co.  v.  Peer,  127. 
Fors/.i-n  V.   Iliird.    801. 
Fort  V.  Wiser,  243. 
Fortin  v.  IJay  City  Traction  &  Electric 

Co.,  1933. 
Ft.  Lyon  Canal  Co._  v.  Bennett,  722. 
Former  v.   Stale,  756. 
Ft.  Scott,  \V.  «&  W.  Ry.  Co.  v.  Fortney, 

930. 
Ft.  Smith  Iron  &  Steel  Mills  v.     .">outli- 

ern   Round  Bale  I'rciss  Co.,  894. 
Ft.     Smilh     I.ijhl     tS:     'I'ractioii     Co.    v. 

J'.anies,  505<;.  .')1  I'.).  5167. 
Ft.    Siiiitli     l.iglit     <5c    Traction     Co.   v. 

Curr,  947. 


Ft.    Smith     Light     &    Traction     Co.  v.- 

Hendrickson,   5091,   5092. 
Ft.    Smith   Lumber    Co.  v.  Cathey,   891. 
Ft.   Smith  &  W.  R.  Co.  v.  Green,  635. 
Ft.  Smith  &  W.  R.  Co.  v.  Knott,  2483, 

3946,  3981. 
■Pt.    -;.„iti,  A'  W.  Rv.  Co.  V.  Messek,  951. 
Ft.  Smith  &  W.  R.  Co.  v.  Moore,  103,. 

4633. 
Ft.  Wayne  Electric  Light  Co.  v.  Miller, 

5264. 
Ft.  Wayne  Iron  &  Steel  Co.  v.  Parsell, 

983. 
Ft.    Wayne    &    N.    I.    Traction    Co.    v.. 

Smith,  50. 
Ft.   Wayne    &   W.    V.    Traction   Co.    v. 

dinger,  866. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Alcorn, 

938. 
Ft.  W'orth  &  D.  C.  Ry.  Co.  v.  Anderson, 

924. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Berry,  660. 
Ft.  Worth  t&  D.  C.  Ry.  Co.  v.  Broom- 
head,  148. 
Ft.  Worth  &  D.  0.  R.  Co.  v.  Courtney, 

902. 
•Ft.   Worth   &  D.   C.   Ry.  Co.  v.   Flynt,. 

5395    5396 
Ft.  W^orth  &  D.  C.  Ry.  Co.  v.  Keeran, 

2.52,  845. 
Ft.   Worth   &  D.   C.   Ry.   Co.  v.  Lynch, 

145.  3891. 
Ft.  Worth  &  D.  G.  Ry.  Co.  v.  Mackney, 

4558, 
Ft.   Worth   &  D.  C.  Ry.   Co.  v.   Morri- 
son. 1009,  2352. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Osborne, 

23. 
Ft.  Worth  &  D.  C.   Ry.   Co.  v.  Poteet, 

719. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Rogers, 

1772.  1780. 
Ft.  Worth   &  D.  C.   Ry.  Co.  ▼.   Scheer, 

835,  4742. 
Ft.  Wortb  &  D.  C.  Ry.  Co.  v.   Speer, 

558.  5393. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Taylor, 

641.  979. 
Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Walkins, 

70. 
Ft.  Wortli  &  D.  C.  Ry.  Co.  v.  Wininger,. 

i;u;,  7(!2,  4566,  466S. 
Ft.  Worth  &  N.  O.  Ry.  Co.  v.  Pearce, 

2614. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Bailey, 

291. 
Ft.  Worth  &  R.  G.  R.  Co.  v.  Cage  Cattle 

Co.,  68. 
Ft.  Worlli  &  R.  G.  Ry.  Co.  v.  Crannell, 

795. 
Ft.  Worth  &  R.  G.  Ry.  Co.  v.  Dial,  740, 

4776. 
Vt.  Wortii  &  R.  G.  Ry.  Co.  v.  Eddleman, 

374. 
l''t.  Wortli  &  R.  G.  Ry.  Co.  v.  Keith,  712. 
I''l.  Worib  iK:  R.  G.  Ry.  Co.  v.  Montgom- 
ery, 140. 


CASES   CITED  5629" 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3,. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Ft."  Worth  &  R.  G.  Ry.  Co.  v.  Stewart, 

1794. 
Forward  v.  State,  438,  857. 
Forwood  V.  Stat\  181. 
Fosdahl  v.  State,  370,  568. 
Fosdick  V.  Van  Arsdale,  1388,  2105. 
Foskey  v.  State,  688,  232:5. 
Foss  V.  Boston  &  M.  R.  Co.,  1921.  1926. 
Foss-Schneider  Brewing  Co.  v.  McLaugh- 
lin, 229. 
Fossett  V.  State,  316G. 
Fossum  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

5374. 
Foster  v.  Berkey,  950. 
Foster  v.  Franklin  Life  Ins.  Co.,  156. 
Foster  v.  Peopl°,   332,   595. 
Foster  v.  Pitts,  644. 
Foster  v.  State,   15,   36,   113,   152,   442, 

568. 
Foster  v.  Territory,  512,  3406. 
Foster  v.  Turner,   796. 
Foster  v.  U.  S.,  9,  331,  576. 
Foster  v.  University  Lumber  «fc  Shingle 

Co.,  985,  4864. 
Fountain  v.  Connecticut  Fire  Ins.   Co., 

976,    1015. 
Fountain    v.    Fuller    E.    Callaway    Co., 

4908. 
Fountain  v.  State,  386. 
Fourche  River  Valley  &  I.  T.  Ry.  Co.  v. 

Tippett,  713. 
Fournier  v.  Pike.  824. 
Fourth  Nat.  Bank  v.  Bragg,  179. 
Fourth  Nat.  Bank  v.  Nichols,  387. 
Fourth  Nat.  Bank  v.  Wilson,  75. 
Fcuse  V.  State,  421. 
Foutch  V.  State,  875. 
Fowler  v.  Burris,  4487. 
Fowler  v.  Chicago  Rys.  Co.,  743. 
Fowler  v.  Chicago  &  E.  I.  R.  Co.,  1015, 

4677. 
Fowler  v.  Fowler,  261.  900,  2522,  2523. 
Fowler  v.  Harrison,  476. 
Fowler  v.  Iowa  Land  Co.,  4512. 
Fowler  v.  Prichard,  3797,  3798. 
Fowler  v.   State,  181,  182,  187,  225,  371, 

621,  744,  787,  816,  938,  3127. 
Fowler  v.  Wallace,  771. 
Fowlie  V.  Cruse,  712. 
Fowikes  V.  Lewis,  975,  3829,  3845,  3850, 

3853 
Fox  V.'  Baltimore  &  O.  R.  Co.,  693. 
Fox  V.  Manhattan  Ry.  Co.,  47. 
Fox  V.  Savannah  &  C.  R.  Co.,  934. 
Fox  V.  Spears,  947. 
Fox  V.  State,  180.  255,  428,  624. 
Foxwell  V.  State,  396. 
Foxworth  V.  Brown,  558,  3610,  3611. 
Foy  V.  United  Rys.  Co.  of  St.  Louis,  661. 
Foye  V.  Southard,  880. 
Fraina  v.  U.  S.,  884. 
Frame  v.  Murphy,  878. 
Francis  v.  State.  583.  979.  992. 
Frauey  v.  Illinois    Cent.    R.    Co.,    59. 
Frank  v.  American  Bond  &;  Mortg.  Co., 

574. 
Frank   v.   Crane,   882. 
Frank  v.  Davenport,  157. 


Frank  v.  Grand  Tower   &   C.   Rv.    Co.,- 

773. 
Frank  v.  Metropolitan  St.  Ry.  Co.,  922. 
Frank  v.   INIonongahela    Valley    Traction 

Co.,  221,  285. 
Frank  v.  Morrison,   2128. 
Frank  v.  State.  112.  525,  2300,  3357. 
Frank  v.  Williams,  732. 
Frank  v.   Woodcock,  4521. 
Frank  Hart  Realty  Co.  v.  Ryan.  155. 
Frank  Parmelee  Co.  v.  (xriffin,  858. 
Frank  Parmelee  Co.  v.  Wheelock.  4388. 
Franke  v.  Rigss,    888. 
Frankel  v.   Stoman,    3585,    3586. 
Frankfort  Bank  v.  Johnson,  6. 
Frankfort    Marine,    Accident    &,    Plate 

Glass  Ins.  Co.  v.  John  B.  Stevens  Co., 

414. 
Franklin  v.  Atlanta  &  C.  Air  Line  Ry. 

Co..  725. 
Franklin  v.  Butcher,    4428. 
Franklin  v.  Com.,  14. 
Franklin  v.  Friehofer     Vienna     Baking 

Co.,   398. 
Franklin  v.  Hoadley,   222,   564. 
Franklin  v.  International  &   G.  N.  Ry. 

Co.,  399. 
Franklin  v.  Irvine,   3832. 
Franklin  v.  State.  15,  36,  183,  200.  341, 

350,  352,  371,  569,  663,  781,  935. 
Franklin  v.  Visalia     Electric     R.     Co., 

663. 
Franklin    County  v.  Missouri    Pac.    Rv. 

Co.,  2647. 
Frajiklin     Plant     Farm  v.  Nash,     3581, 

3586. 
Franks  v.  Harkness,    979. 
Franks  v.  State,   425,   443. 
Fransen  v.  Falk  Paper  Co.,  757,  775. 
Franz  v.  Hilterbraud,    261. 
Eraser  v.  Jennison,    5444,    5452.    5467^ 

5475,    5477. 
Eraser-Johnson  Brick  Co.  v.  Baird,  484. 
Frasier  v.  Charleston  &  W.  C.  Ry.  Co., 

144,   179. 
Erasure  v.  Zimmerly,  49. 
Fraternal    Army    of   America  v.  Evans, 

723. 
Fraternal   Const.   Co.  v.  Jackson   Foun- 
dry &  Mach.  Co.,  4955. 
Frayn  v.  Pennington,    4515,    4904. 
Frazier  v.  Butler,   4295. 
Frazier  v.  Com.,  210,   425. 
Frazier  v.  State,    286,    496,    519,    531^ 

.532,   602,  655,   728,  3201,   3304. 
Frazier  v.  U.  S.,  403. 
Frazure  v.  Ruckles,  5251. 
Frederick  v.  Hale.    155,   834,   978. 
Frederick  v.  Morse,  665. 
Fredericks  v.  Northern  Cent.  R.  Co.,  S. 
Fred    Mercer    Dry    Goods    Co.  v.  Fikes, 

908. 
Freeby  v.  Sibley,  829,  859,  937. 
Freed  v.   U.   S..   339,  926. 
Freedman  v.  Metropolitan    St.   Ry.   Co.^ 

972. 
Freedman  v.  New  York,  N.  H.  &  H.  R^ 

Co.,  4624,  4630,  4639. 


5630  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3175  to  4845;     Vol.  5,  pp.  4847  to  5564. 


Freeman  v.  Bennett.   14S2. 

Freeman  v.  Gates,  143. 

Freeman  v.  Coleman,  299. 

Freeman  t.  Collins  Park  &  B.  By.  Co., 
2001. 

Freeman  v.  Fogg,   3SS. 

Freeman  v.  Hutfman,    4593. 

Freeman  v.  Kane,    158. 

Freeman  v.  Kennerly,  979. 

Freeman  v.  McElroy,    726. 

Freeman  v.  Metropolitan  St.  Ry.  Co., 
137,  151. 

Freeman  v.  Nathan,  4760.  4761.  4775, 
47S().  4791. 

Freeman  v.   Ortiz,    223. 

Freeman  v.  Pennock.   211. 

Freeman  v.  Petty,    854. 

Freeman  v.  Slay,    835. 

Freeman  v.  State,   300,   932,   3304. 

Freeman  x.  Wilmington  &  Philadelphia 
Traction   Co.,   1956,  1991. 

Freeman  Wire  «&  Iron  Co.  v.  Collins, 
479. 

Freeney  v.  State,  15,   866. 

Freeport  Town-Site  Co.  v.  S.  H.  Hud- 
gins  &  Sons,  5039,  5040. 

Freese  v.  Kemplay,   6. 

Freiberg  v.  Freiberg,   111. 

Freiberg  Lumber  Co.  v.  Rosalie  Ma- 
honey   S.   S.  Corporation,  .5038. 

Freiburg  v.  Israel,   719,  975,  5211. 

Fremont  Canning  Co.  v.  Pere  Mar- 
quette R.  Co.,  1673,  1690,  1691. 

French  v.  Com.,    830. 

French  v.  Edwards,  932. 

French  v.  ISIcGinnis,  835. 

French  v.  Millard,  283,  924. 

French  v.  Pacific  Electric  Ry.  Co., 
2000. 

French  v.  Sale,   50. 

French  v.  State,   73. 

French  v.  AVaterbury,    836. 

French  Piano  <&  Organ  Co.  v.  Forbes, 
481. 

Fretwell  v.  Carter,   1407. 

Frey  v.  Failes,  4945. 

Freyhan  v.  ^Kahn,   388. 

Frick  V.  Barbour,  386. 

Frick  V.  International  &  G.  N.  Ry.  Co., 
4580. 

Frick  V.  Kahaker,  483,  800. 

Frick  V.  Washington  Water  Power  Co., 
2:}54. 

Frick   Co.  v.  Boles,   222. 

Frif'dlaiid  v.  Aitoona  &  Logan  Valley 
Electric- I{y.  Co.,  136. 

Fried  line  v.  Sfati;,    196. 

Frifdly   v.   Giddlings,   955. 

I'ViediuMii  V.   TJ.    S.,    14. 

Fri(!diiiiiri   v.  Wcisz,   757,   701,   920. 

Friedridi   v.  P.oiiltoji,    5208. 

Frifflrich  v.  (;<-isler.  1004. 

Friend   v.  Jones,  798. 

I'^rierson   v.  ('om.,   .511. 

Frierson  v.  Calliraliii,    3S. 

Fri«.s  V.  Ainfricaii  Lead  Pencil  Co..  638. 

Fries  v.  Bettcndfirf   Axle   Co.,   141. 

Frina  V.   Frif's,    2i'>2'2. 


Frisby  v.  Withers,    739. 

Frisco    Lumber   Co.  v.  Spivey,    757. 

Fritz  V.  Kansas    City,    C.   B.    &    St.   J. 

Ry.  Co.,  967. 
Fritzinger  v.  State,   492. 
Frizelle  v.  Kaw    Valley     Paint    &    Oil 

Co.,  561. 
Frizzell  v.  Omaha  St.  Ry.  Co..  221,  832. 
Frizzell  v.  Woodman  Pub.   Co..  65. 
Froberg  v.  Smith,   780. 
Froeming  v.  Stockton    Electric    R.    Co., 

982,  1894,  1955,  2000,  ^015. 
Prohlich  v.  Independent  Glass  Co.,  984. 
Frost  V.  Courtis,    881. 
Frost  V.  Grizzly     Bluff    Creamery    Co., 

949. 
Frost' V.  Mason,  2932. 
Frost  V.  State,  205.  293,  782. 
Frothingham  v.  Laflin  Sc  Rand  Powder 

Co.,  835. 
Fruchev  v.  Eagleson.  807. 
Frudie  v.  State,  320. 
Fruger  v.  State,    350. 
Fruit   Dispatch   Co.  v.  F.   Lisev   &  Co., 

685. 
Fruit  Dispatch  Co.  v.  Murray.  997. 
Fruit    Dispatch    Co.  v.  Roughton-Halli- 

burton  Co.,  282. 
Fry  v.  Leslie,   296. 
Fry  V.  Pennsylvania  R.  Co.,  46. 
Fry  V.  State,  326,  657.  2183. 
Frye  v.  Ferguson,  399.  970. 
Frye  v.  Hinklev.  930. 
Frye  v.   State,  372. 
Frye's  Ex'r  v.  Bennett,  996. 
Frysinger  v.  Philadelphia    Rapid    Tran- 
sit Co.,  492. 
Fuelling  V.  Fuesse,    1016. 
Fuentes  v.  State,   331. 
Fueston  v.  Cora.,   568. 
Fugate  V.  Millar,    984. 
Fugere  v.  Cook.    901. 
Fujise  V.  Los   Angeles   Ry.   Co.,  918. 
Fulcher  v.  Stnte,  :\U4. 
Fulcher  v.  Wliite,    50. 
Fulham  v.  Howe,   2524.   2525. 
Fullenwider  v.  Ewinir,  950. 
Fuller  V.  Atlanta.  832,  955. 
Fuller  V.  Gray,    747. 
Fuller  V.  Illinois  Cent.  R.  Co.,  642,  896, 

977,  2417. 
Fuller  V.  New  York  Life  Ins.  Co.,   7. 
Fuller  V.  State.  437.  496,  862,  866,  867. 
Fuller  V.  Stevens,  712. 
Fuller  V.  Tootle-Campbell     Dry     Goods 

Co.,  2137. 
FuUoitou  V.  Fordyce,    2357,    2678. 
I'^ullcrton  V.  I\illerton,  573. 
Fullorton  v.  St.   Louis,  I.  M.  &  S.  Ry. 

Co.,   997. 
Fullerlon   Lumber   Co.  v.     Hosford,   61, 

ll:'.. 
Fulniele  v.  Forrest,    2174,    3592.    3593. 
Fulmer  v.  Wiglitman,  162. 
Fulsom-Morris    Coal    «Jc    Mining    Co.  v. 

Mitchell,    920. 
Fulton   V.  Mae(!racken,  140, 
Ful wider  v.  Iiigeles,   101. 


CASES   CITED 


5031 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1010  to  2150  ;    Vol 
pp.   2151  to  3-474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55C4. 

Funches  v.  State,  394. 

Funderburk  v.  State,  336. 

Funk  V.   State,    623. 

Funk  V.  U.    S..    5519,    5547. 

Funston  v.  Hoffman,   776.   1010, 

Fuqua  v.  Cora.,  734. 

Fiirgeson  v.  Brown,    757. 

Furhman  v.  Huntsville,    60. 

Furkovich   v.   Bingham  Coal   &  Lumber 

Co.,  268,  4407. 
Furlow  V.  State,   910. 
Furlow  V.  United  Oil  Mills,  795. 
Furman  v.  Titus,  2891. 
Furnish  v.  Mis^souvi  Pac.  Ry.  Co.,  2010. 
Furr  V.  State,  5005. 
Furst-Edwards    tV;    Co.  v.   St.    Louis    S. 

W.  Ry.  Co.,  4776. 
Futrell  V.  Com.,  3320,  3376. 
F.    W.    Cook   Brewing   Co.  v.  Goldblatt, 

166. 
F.  W.  Dodge  Co.  v.  H.  A.  Hughes  Co., 

920. 


G 

Gaar,  Scott  &  Co.  v.  Burge,  2996. 

Gable  v.     Ranch,  99.  943. 

Gables  v.  State,   30(i. 

Gablick  v.  People,   434. 

Gabriel  v.  Metropolitan  St.  Ry.  Co., 
249,  984. 

Gabrielson  v.  Hague  Box  &  Lumber 
Co.,  176,  214,  295. 

Cachet  v.  Warren,    49.52,    4953,    4971. 

Gaddis  v.  Com.,  5013.  , 

Gadsden  v.  State,    979. 

G.  A.  Dnerler  Mfg.  Co.  v.  Eichhorn, 
212. 

Gaffnev  v.  Mentele,  265. 

Gaffney  v.  St.  Paul  City  Ry.  Co.,  1722, 
1821. 

Gafford  v.  State.   132,   277,   529.   552. 

Gase  V.  Eddy,  2686. 

Gage  V.  Louisville,  N.  O.  &  T.  R.  Co., 
480. 

Gage  V.  Vienna,  556.  . 

Gagnier  v.  Fargo,   985,    4311. 

Gagnon  v.  Rhode   Island   Co.,   901. 

Gaillard  v.   State.  57.   190. 

Gaines  v.  McAlister,  144. 

Gaines  v.  State,  270,  334,  373.  452, 
3262. 

Gaines  &  Sea  v.  R.  J.  Reynolds  Tobac- 
co Co.,  4928. 

Gainesville  &  Dahlonega  Electric  R. 
Co.    V.   Austin,   253. 

Gainesville  &  N.  W.  R.  Co.  v.  Gallo- 
way, 829. 

Gainey  v.  People,  3255. 

Gaither  v.  Ferebee,    204. 

Gaither  v.  Martin.   145. 

Gaither  v.  Phillips,  5439,  5472,  5481, 
54S7.   5492,  5494,   5506. 

G.  A.  Kelly  Plow  Co.  v.  London,  50. 

Galamba  v.  Harrisonville  Pump  «& 
Foundry  Co.,  145. 

Galan  v.  State.    855. 

Gale  V.  Chase  Nat.  Bank,  1352. 


Gale  V.  Dean,   5356. 

Gale  V.  Rector,    1014. 

Galena,  etc.,  R.  Co.  v.  Fay,  1952,  1U83. 

Galesburg   &   G.    E.    R.    Co.   v.    Milrov, 

2620,  2628. 
Galino  v.  Fleischmann  Realty  &  Const. 

Co.,  1016. 
Gall  V.  Fuukenstein,  562. 
Gall  V.  Gall,  562. 
Gallagher  v.  McMullin,  857. 
Gallagher  v.  Neilon,  83,  777. 
Gallagher  v.  People,  805. 
Gallagher  v.  Singer   Sewing  Mach.   Co., 

494,  035. 
Gallagher  v.  Williamson,  553. 
Gallaher  v.  State,  459. 
(iallamore  v.  Olympia,  643,  4302. 
Gallegos  v.  State,  425. 
Gallick  V.  Bordeaux,  128,  167. 
Galligher  v.  Connell,  2851. 
Gallivan  v.  Strickler,  5.58. 
Gallman  v.  Union  Hardwood  Mfg.  Co., 

948. 
Galloway  v.  McLean,  889. 
Galloway  v.  Perkins,  4220,  5258. 
Galloway  v.  State,  255,  446. 
Galloway  v.  United    Railroads    of    San 

Francisco,  482. 
Galloway    v.    Western    Union   Tel.    Co., 

5281. 
Galloway's    Adm'r    v.    Galloway,    5556, 

5559. 
Galluchat  v.  Atlantic  Coast  Line  R.  Co.. 

1009. 
Galpiu  V.  Wilson^  971. 
Galveston    City    R.v.    Co.    v.    Chapman, 

398,  837,  1846,  2396. 
Galveston  Electric  Co.  v.  Hanson,  1S7S. 
Galveston-Houston    Electric   Ry.    Co.   v. 

Patella,  224. 
Galveston-Houston   Electric   Ry.   Co.   v. 

Stautz,  68. 
Galveston,   H.   &  H.   R.  Co.  v.  Alberti. 

236,   853. 
Galveston,  H.  &  H.  R.  Co.  v.  Hodnett, 

979. 
Galveston,  H.  &  N.  Ry.  Co.  v.  Cochran. 

975,  986. 
Galveston,  H.  &  N.  Ry.  Co.  v.  Morrison, 

1878,  1904. 
Galvest(!h,  H.  &  N.  Ry.  Co.  v.  Newport. 

86. 
Galveston,  H.  &  N.  Ry.  Co.  v.  Olds,  979. 
Galveston,  H.  &  N.  Ry.  Co.  v.  Wallis.  60. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Arispe, 

670. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Berry, 

1000,  1903. 
Galveston,    H.   &   S.   A.   R.   Ry.    Co.  v. 

Blumberg,  663. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bonn. 

835. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Bon- 
net, 3992. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Brown, 

251. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  But- 

shek,  40. 


5632 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Galvei^ton,  H.  &  S.  A.  Ry.  Co.  v.  Cher- 

rv,  992. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Coker, 

'^352 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Collins, 

63S. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Davis, 

1001. 
Galveston,  H.   &  S.  A.   Ry.   Co.  v.  De 

Castillo,  661. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Duelm, 

4636. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dun- 

lavy,  644. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Eaten, 

112.  763. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Fitz- 

patrick,  7S1,  835. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Ford, 

668. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Grant, 

1001. 
Galv"i3ton,  H.  &  S.  A.  Ry.  Co.  v.  Harper, 

668. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Harris, 

4704. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hen- 

ning.  665. 
(ialveston,  H.  &  S.  A.  Ry.  Co.  v.  Her- 
ring, 222,   795. 
Galveston,  H.  cV  S.  A.  Ry.  Co.  v.  Hitz- 

felder,  710. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Hughes, 

2467. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Jen- 
kins, 638. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kief, 

4621. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Knip- 

pa,  84,  85. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kurtz, 

639,  749. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Kutac, 

85,  786. 
Galvston,  H.  &  S.  A.  Ry.  Co.  v.  Lynch, 

140. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Lynes, 

794,  2084. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  McAd- 

ams,  986.  . 

Galvest..ii.  H.  &  S.  A.  Ry.  CoT  v.  Ma- 
tula,  1001. 
Galveston,   H.  &   S.   A.  Ry.  Co.  v.   Mi- 

(•(lalkc.    4(i24. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  MiUer, 

IhS.  161. 
(JaivcHlou,  II.  &  S.  A.  Ry.  Co.  v.  Neel, 

SCA. 
GuUeston.   H.  &.  S.  A.  Ry.  Co.  v,  Par- 

rish,   4100. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  I'arvin, 

72:;. 

(Jalveston,  H.  &  S.  A.   Ry.  Co.  v.  Pen- 

(lieion,  4030,  4110. 
GalvHton,  II.  &  S.  A.  Ry.  Co.  v.  I'erry, 

610. 
Gulv'stori,  II.  &.  S.  A.  ICy.  Co.  v.  I'or- 

fert,  718. 


Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Rein- 
hart,  4154. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Renz, 
998. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Riggs, 
291. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Rob- 
erts, 71,  121,  555,  749.  835. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Roe- 
mer,  068. 

Galveston,  H.  &  S.  A.  Ry,  Co.  v.  San- 
chez, 143,  930,  4097. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Simon, 
4365.  4697. 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Smith, 
641,  670. 

Galvest.m,  H.  &  S.  A.  Ry.  Co.  v.  Sparks, 

CO       OO 

Gafvest'^on,  H.  &  S.  A.  Ry.  Co.  v.  State,  ■ 

1013. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Still, 

921. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Stoy, 

Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Sulli- 
van, 10. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Tem- 

pleton,  285. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Waldo, 

143,  670. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  War- 

necke,  2433,  2434. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Wash- 
ington, 248. 
G»lveston,  H.  &  S.  A.  Ry.  Co.  v.  Wilson, 

214.  245,  249,  914. 
Galveston.  H.  &  S.  A.  Ry.  Co.  v.  Word, 

715,   1711. 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Worth, 

160,  211,  980. 
Galveston  Land  &.  Improvement,  Co.  v. 

Levy,  763. 
Galvin    v.    Detroit    Steering    Wheel    & 

Windshield  Co.,  898. 
Galvin  v.  Palmer,  197. 
Gamache  v.  Piquignot,  999. 
Gaml)le  v.  Com.,  225. 
(iamble  v.  Johnson,  18. 
Gamble  v.  Martin,  4S;j. 
Gambrell    v.    Com.,    3075,    3084,    3093, 

3102,   3257,    3265,    3373,   3454,   3467, 

3473. 
Gambrell  v.   State,  210. 
Gainhrill  v.   Scluioley,  759.  3740. 
Gamer  Co.  v.  Gammage,  214. 
(iaiiimage  v.  Gainer  Co.,  214. 
Gamiiicl  v.   State,  :;97,  531. 
Ganahl  v.  United  Rys.  Co.  of  St.  Louis, 

(.(M,   1,S9<;.   1910,  1920. 
Gandy  v.  BisscU's  Estate,  736. 
Candy  v.  Orient  Ins.  Co.,  921. 
Ganey   v.   Kansas  CUv.   148. 
(Jangi  v.  FraduH,  414.  415,  416. 
(Jankyo   Mitsnnaga  v.   I'eople,  331. 
(ianri   v.   StJite,   441. 
(Jannon  v.  Cliicago  Ry.  Co.,  1940. 
,  Gannon  v.  Sisk.  ^75.  4179. 
Guiio  V.  Siinuiel,  713. 


CASES  CITED 


5033 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4843;    Vol.  5,  pp.  4847  to  5564. 


Canong  v.  Green,  2910. 

Gant  V.  Broadway,  2944,  2945,  2947. 

Gantt  V.  State,  44.3. 

Gantz  V.  State,  445. 

Ganz  V.  Metropolitan  St.  Ry.  Co.,  689. 

Garaszewski  v.  Warm,  2381,  5523. 

Garbaczewski  v.  Third  Ave.  R.  Co.,  877, 

90!5. 
Garbutt  Lumber  Co.  v.  Camp,  573. 
Garbutt  Lumber  Co.  v.  Prescott,  49,  65. 
(Jarcia  v.  State,  228. 
Gard  v.  Thompson,  242,  288. 
Garden  v.  Houston  Bros.,  127. 
Caidenhire  v.   State,  118. 
<'ardiner  v.  Brookline,  920. 
Gardner  v.  Ben  Steele  Weigher  Mfg.  Co., 

484,  991. 
Gardner  v.  Boothe,  149. 
Gardner  v.  Boston  Elevated  R.  Co.,  292. 
Gardner  v.  Clark,  173.  551.  704,  919. 
Gardner  v.  Gooch,  1120.  1121. 
Gardner  v.  Lamback.    81. 
Gai'dner   v.    Metropolitan    St.    Ry.    Co., 

661,  772,  792,  1893,  1998. 
Gardner  v.  Picket,  6. 
Gardner  v.  Russell,  60. 
Gardner  v.  Standfield's  Heirs.  88. 
Gardner  v.  State,  56,  182,  350,  371,  445, 

452,  499,  744,  781.  8S5,  964,  3270. 
Gardner  v.  U.  S.,  286.  954. 
Gardner-Wilmington  Coal  Co.  v.  Knott, 

803. 
Caresche  v.  Boyce,  137. 
Garesch?    v.    President,    Directors,    and 

Faculty  of  St.  Vincent's  College,  573. 
Garey  v.  Sangston,  774. 
<Tarfield  v.  Huls,  211S,  2120. 
Garfield  v.  State,  525,  527. 
Garland  v.  State,  342,  359,  360. 
Garlick  v.  Bowers,  920. 
Garlinghouse  v.  Michigan   Cent.   R.  Co., 

264. 
Garner  v.  Kansas  City  Bridge  Co..  640. 
Garner  v.  State,  617,  619,  841,  867. 
Garnett  v.  Kirkman,    125,    545. 
Garoutte  v.  Williamson,  935. 
Garrard  v.  State,  187. 
Garrett  v.  Gonter,  852. 
Garrett  v.  Limes,    5268. 
Garrett  v.  People's  Ry.  Co.,  5123. 
Garrett  v.  St.  Louis  Transit  Co.,  1717, 

2026. 
Garrett  v.  State,  299,   444,  456. 
Garrett  v.  Thomas,  836. 
Garrett     County     Com'rs  v.  Blackburn, 

258. 
Garretson-Greeson     Lumber     Co.  v.  Go- 

za,  951. 
Garrey  v.  Stadler,   4488. 
Garrigus  v.  Burnett,  956,  964. 
Garrisi  v.  Kass,    157, 
Garrison  v.  State,    803,    814,    831,    866, 

867. 
Garrison  v.  Williams,   1448. 
Garrity  v.  Catholic  Order  of  Foresters, 

671. 
Garrity  v.  Hisgins,  854. 
Garske  v.  Ridgeville,  494. 

Inst.to  Jubies— 353 


Garst  V.  U.  S.,  372.  452,  455. 

Garth  v.  North  Alabama   Traction   Co., 

124,  236. 
Garton  v.  Union   City  Nat.   Bank,  935. 
Gartside  Coal  Co.  v.  Turk,  196. 
Garver  v.  Garver,   10. 
Garvey  v.  Boody-Holland   &   New,   236, 

896. 
Garvin  v.  Garvin,   1138. 
Garza  v.  State,   661,   820. 
Gash  V.  Home   Ins.    Co.   of   New   York, 

776. 
Gaskins  v.  State.   655,   846. 
Gass  V.  State,  378. 

Gassenheimor  v.  U.  S.,  319.  4853.  5553. 
Gastlin  v.  Weeks,   1296,   1297.    1298. 
Gaston  v.  State,     515,     538,     744,    754, 

3277. 
Gately  v.  Campbell, -78. 
Gates  V.  Bekins,    260. 
Gates  V.  Manny,  999. 
Gatewood  v.  Garrett,  3698,  3720. 
Gather  v.  State,  379,  823. 
Gatlift"  V.  Com.,    496. 
Gatlin  v.  State,  73,  595,  5'j9,  787,  3156. 
Gatt  V.  Shive,  1645. 
Gatton  V.  Dobbin,  3576.  3577. 
Gatzow  V.  Buening,   638. 
Gaus  &  Sons'  Mfg.  Co.  v.  Magee,  Lat- 

timore  &  La  Berge  Mfg.  Co.,  556. 
Gavinia  v.  State,  209,  592. 
Gawu  V.  State,   628,  629. 
Gay  V.  Gav,   260. 
Gay  V.  Mitchell,    834. 
Gayarre  v.  Tunnard,  247. 
Gaynor  v.  Pease  Furnace  Co.,  952. 
Geanakoules  v.  Union   Portland  Cement 

Co.,   902. 
Gearing  v.  Lacher,  767. 
Geary  v.  Chicago,   289,   778. 
Geary  v.  Kansas  City,  O.  &  S.  R.  Co., 

142. 
Geary  v.  Parker,  961. 
Geary  v.  People,   944,   950. 
Gebhardt  v.  State,  686. 
Geddes  v.  Van  Rhee,   777. 
Gedney  v.  GeuJiey.  1016. 
Gee  V.  St.  LouTs  &  G.  Ry.  Co.,  4749. 
Gecr  V.  Dancer,    80S. 
Gehl  V.  Milwaukee    Produce    Co.,    356, 

936. 
Gehlert  v.  Quinn,  483. 
Gehm  v.  People,    747. 
Gehr  v.  Hagerman,  168. 
Gehri  &  Co.  v.  Dawson,  155. 
Gehrig  v.  Chicago  &  A.  R.  Co.,  84,  679, 

795. 
Geiger  v.  E.  W.   Emery  Co..  260. 
Geiger  v.  Pittsburgh  Rys.  Co.,  285,  835. 
Geiger  v.  State,  558. 
Geiger  v.  Welsh,  881. 
Geist  V.  Missouri  Pac.  Ry.  Co.,  4620. 
Gekas  v.  Uregon-Washington  R.  &  Nav. 

Co.,  900. 
Gemmill  v.  Brown,  710,  5028. 
General   Accident     Fire   &   Life   Assur. 

Corporation  v.  Hymes,    1067 


5634  CASES  CITED 

The  figures  refer  to  pages.    "Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4S47  to  5564. 


General  Fire    Estin^iisher    Co.  v.  Sch- 
wartz    Bros.     Commission     Co.,  4185, 

4186. 
General  Roofing  Mfg.  Co.  v.  Greensbnrg 

Title  &  Trust  Co.,  934. 
Gent  V.  People,    745. 
Gentry  v.  Gulf  &  S.  I.  R.  Co.,  480. 
Gentry  v.   State,    371,    436,     569,     728, 

S41.  2196. 
Gentry  v.  Wabash  R.  Co.,  899. 
Genz  V.  State,  612. 
George  v.  Hesse,   2877. 
George  v.  Kurdy,   903. 
George  v.  Shannon.   4480,  4483. 
George  v.  Smith,    869. 
George  v.  State,  881,  3285.  4819. 
George   Campbell  Co.  v.  Angus,   2722. 
Geo.    D.    Barnard    &    Co.  v.  Robertson, 

159. 
George  E.  Lloyd  &  Co.  v.  Matthews  & 

Rice,  284.  290. 
George  F.  Craig  &  Co.  v.  Pierson  Lum- 
ber Co.,  764.  4985,  4989.  4992,  4995. 
Georgetown     Water.     Gas,     Electric     & 

Power  Co.  v.  Neale,  567. 
Georgetown  &  T.  Ry.  Co.  v.  Smith,  982. 
George   W.    Roby   Lumber   Co.  v.  Gray, 

168. 
Georgia,  F.  &  A.  Ry.  Co.  v.  Blisb  MiU- 

ing  Co.,  1680. 
Georgia,  F,  &  A.  Ry.  Co.  v.  Lasseter, 

477. 
Georgia,  F.  &  A.  Ry.  Co.  v.  Sasser,  235. 
Georgia,    F.    &    A.    Ry.    Co.  v.   Spivey, 

725. 
Georda    Home   Ins.    Co.   v.   Allen,   162, 

2806,  2829. 
Georgia  Home  Ins.    Co.  v.  Bennett,  2784. 
Georgia  Home  Ins.  Co.  v.  Brady,  2785, 

2797. 
Georgia     Home     Ins.     Co.  v.  Campbell, 

311. 
Georgia   Home   Ins.   Co.  v.  Kclley,   568. 
Georgia  Pac.  Ry.  Co.  v.  West,  934. 
Georgia   Railroad  v.  Pittman,   2464. 
Georgia    Railroad     Sc     Banking    Co.  v. 

Flowers,   S7o. 
Georgia  Railroad  &   Banking  Co.  v.  Rad- 
ford, 145. 
Georgia    Ry.   &   Electric   Co.  v.  Gatlin, 

244,  780. 
Georgia  Ry.  &  Electric  Co.  v.  Gilleland, 

1767. 
Georgia  Ry.  &  Electric  Co.  v.  Wheeler, 

102. 
Georgia  Ry.  &  Power  Co.  v,     Freency, 

252. 
Georgia    S.   &    F.    Ry.   Co.  v.  Hamilton 

Ijiiiriber  Co.,   763. 
Georgia,  S.  &  I',  lly.  Co.  v.  Ovcrstreet, 

63. 
Georgia,  S.  «fc  F.  Ry.  Co.  v.  I'crry,  248. 
Georgia  S.  (5c  1'.  Ry.  Co.  v.   Young  Inv. 

(Jo.,  6(i:',. 
Georgia   Talc   Co.  v.  ColinttJi  Talc  Co., 

:;u:',.  .5515. 

(ieorgiu    «.Si    F.    Ry.    Co.  v.  Taiiky,    72!S. 
Geranii  v.  Boiioff,    894. 


Gerardo  v,*  Brush,  356,  357. 

Gerber  v.  yEtna  Indemnity  Co..  939. 

Gerdos  v.  Christopher  &  Simpson  Ar- 
chitectural  Iron  &:  Foundry  Co.,   355. 

Gerdine  v.  State,  275. 

Geren  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
4729. 

Gerhardt  Real  Estate  Co.  v.  Marjoria 
Real  Estate  Co..  15.54,  1556,  1566. 

Gering  v.  Leyda,  893. 

Geringer  v.  Novak,  290,  356. 

Gerke  v.  Fancher,  154. 

Gerlach  v.  Detroit  United  Ry.,  1805. 

Gerlach  iiauk  of  Woodward  v.  Herd, 
2053,  2054. 

Germaine  v.  Muskeaon,    581. 

German  v.  U.    S.,    403,    615. 

German-American  Bank  v.  Barnes, 
1421. 

German-American  Ins.  Co.  v.  Xorris, 
2786,   2816. 

German-American  Lumber  Co.  v.  Bar- 
rett, 267. 

German  Fire  Ins.  Co.  v.  Columbia  En- 
caustic Tile  Co.,  854. 

German  Fire  Ins.  Co.  of  Peoria  v. 
Grunert,  711,  2818,  2824. 

German  Ins.  Co.  v.  Goodfriend,  231. 

German  Ins.  Co.  of  Freeport  v.  Chica- 
go &  N.  W.  Ry.  Co.,  4363. 

German  Savings  &  Loan  Society  v. 
Commercial  Union  Assur.  Co.,  Limit- 
ed, of  London,  Eng.,  2815. 

German  Theological  School  v.  Dubuque, 
4327,  4328. 

German  Union  Fire  Ins.  Co.  of  Balti- 
more V.  Cohen,    267. 

Germania  Fire  Ins.  Co.  v.  Hick,  90S. 

Germania  Fire  Ins.  Co.  v.  Pitcher,  997. 

Gernand  v.  Heiuly,  983. 

Gerold  v.  Guttle,  5370. 

Gerrard  v.  La  Crosse  Citv  R.  Co.,  577. 

Gerrish   v.  New  Market  Mfg.   Co.,  973. 

Gerry  v.  Kennett,  1011. 

Gerstein  v.  C.   F.  Adams   Co.,   843. 

Gestean  v.   Bishop,  863. 

G.  G.  Liebhardt  Produce  Co.  v.  Gibbs, 
241. 

Gharst  v.  St.  Louis  Transit  Co.,  789. 

Ghere  v.  Zey,  834.  > 

Gianini    v.  Cerini,  415. 

Gibbons  v.  Aurora,  E.  &  C.  R.  Co., 
896,  4642. 

Gibbons  v.  Southern  Illinois  Ry.  & 
Power  Co.,  138.  748. 

Giblions  v.  State,  516. 

Gibbons  v.  Territory.   185,   .359.   32.33. 

Gibbs  V.  State,  16,  506.  62L  750,  802. 

Gibbs  V.  Wall,   236,    864.    940. 

Gibler  v.  Quincy,  O.  &  K.  C.  R.  Co., 
2;)1,  777. 

Gibler  v.  Teniiiiial  R.  Ass'u  of  St. 
Louis,    10(10. 

Gibson  v.  Atlantic  Coast  Line  R.  Co., 
2:',5. 

(iilison  V.  Carreker,  690. 

<;il)S()ii  V.  i^'i'cygang,    249. 

Gibsou  V.  George  C.  Doyle  &  Co.,  924. 


CASES  CITED 


5G35 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol. 
pp.   2151  to  C4T4;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Gibson  v.  nill.  104. 

Gibson  v.  J.   Snow  Hardware  Co.,  204, 

789. 
Gibson  V.  Laffcrty,    282.   2S9. 
Gibson  v.  McLane,   1531.   2105. 
Gibson  v.  St.  Joseph,  249. 
Gibson  v.  State,  29S,  426,  427,  451,  598, 

699.  840,  935. 
Gibson  v.  Sullivan,  935,  969. 
Gibson  v.  Troutman,  806. 
Gibson  &  Cunningham   v.   Purifoy,  210. 
Gidrlings  v.  Baker.  231. 
Giddings  v.   Frecdley,   955. 
Giddings  v.  IMcCumber,  952. 
Giebel  v.  State,   607. 
Giebell  v.  CoUins  Co.,  4169. 
Giermann  v.  St.  Paul  M.  &  M.  Ey.  Co., 

196. 
Giesl^e  v.  Redemeyer.  1258,  1280,  1287. 
Giffen  v.  Lewiston,  766. 
Gifford  V.  McArthur.  4347. 
Gila  VaUey,  G.   &  N.  Ry.   Co.  v.   Hall, 

4056. 
Gila    Valley   G.    &   N.    R.   Co.  v.  Lyon. 

222,  996. 
Gilbert  v.  Bone,  479. 
Gilbert  v.    Com.,   425. 
Gilbert  v.  Hilliard,  666. 
Gilbert  v.  Missouri  Pac.  Rv.   Co..  4716, 

4717. 
Gilbert  v.  People.    224. 
Gilbert  v.  State,  359,  652. 
Gilbert  v.  West  End  St.  Ry.  Co..  1909, 

1910. 
Gilchrist  v.  Hartley,  75,  2063. 
Gilchrist  v.  State,   786. 
Gildemeister  v.  San     Antonio     Traction 

Co.,  1835. 
Gile  V.  Lasselle,   748. 
Gile  V.  People,  824. 
Giles  V.  State.   783,  3164,  5170 
Giles  V.  Ternes,  5209. 
Giles  V.  Voiles,    298,    299. 
Giles  &  Son  v.  Horner,  480. 
Gilford  V.  State,  113,  380. 
Gill  V.  Ruggles,  925. 
Gill  V.  Schneider.    919,    991. 
Gill  V.  State,  457,  669,  913.  3658. 
Gillan  v.  O'Larry,    969. 
Gillaspie  v.  Hagans,    949. 
Gillen  v.  Riley,    878. 
Gillespie  v.  Ashford,  3887.  3889. 
Gillespie  v.  Hester,   58,    484. 
Gillespie  v.  State,  783,  5023. 
Gillet  V.  Phelps,  129. 
Gillett  V.  Webb,  4. 
Gillett  V.  Wimer,  354. 
Gillette  v.  Chicago,    M.    &    St.    P.    Ry. 

Co.,  976. 
Gilley  v.  Donman.  955,  2505.  2506. 
Gilliam  v.  State,  281. 
Gillian  v.  Southern  Ry.  Co.,  759. 
Gillies  V.  Clarke    Fork    Coal    Min.    Co.. 

837 
Gillies  V.  Linscott,  997,  209S. 
Gilliland  v.  R.  G.  Dunn  &  Co..  853. 
Gilliland  &  Son  v.  Martin,  16G. 
Gillmore  v.  State,  841. 


Gillogly  V.  Dunham,  666,  2350. 

Gillyard  v.  State,   839,   958. 

Gilman  v.  C.    W.    Dart    Hardware   Co., 

2483,  2491,  2492. 
Gilmore  v.  Brown,  480,  748. 
Gilmore  v.  Gilmore,   984. 
Gilmore  v.  INIcNeil,    700. 
Gilmore  v.  Seattle  &  R.   Ry.  Co.,  117, 

494. 
Gilmore  v.  State,    153.    206,    434.    455, 

786,  3137,  3176.  3238. 
Gilmore  Puckett  Co.  v,  Glenn,  4914. 
Gilroy  v.  Loftus,   716,  951. 
Gilroy  v.  St.    Louis   Transit   Co.,    1771. 

1900,    2385. 
Gilson  y.  U.  S.,  943. 
Gilson  V.  Washington  Water  Power  Co., 

902. 
Gilstrap  v.  Leith,  302,  1002. 
Gilyard  v.  otate.  22,  200. 
Gimnich    Furniture    Mfg.    Co.  v.  Soren- 

sen,  992. 
Gindrat  v.  People,  758. 
Ginn  v.  State,  911. 
Gipe  V.  State,   255. 
Girardo  v.  Wilmington    &    Philadelphia 

Traction  Co..  1881.  1884,  1932.  1957, 

1961,   1982,   1990,   2000. 
Gird's  Estate,  In  re,  13,  747. 
Girdner  v.  Taylor,  649. 
Girtman  v.  State,  847. 
Giskie  y.  State,  672. 
Gist  V.  Johnson-Carey   Co.,   296. 
Given  v.  Diamond      Shoe     &     Garment 

Co..   295. 
Givens  v.  State,    299.    506. 
Gladden  v.   State.  225. 
Glascock  V.  Gerold,  489. 
Glascow  V.  State,  439. 
Glaser  v.  Glaser,  957. 
Glaser  v.  Rothschild,  82,   128. 
Glasgow  V.  Copeland,    50. 
Glasper  v.  State,  935. 
Glass  V,  Cook,  433. 
Glass  V.   State,   3085,   3317,   3348. 
Glasscock  v.  Shell,   636. 
Glatfelter  v.  Security   Ins.   Co.   of  New 

Haven,  Conn.,  818. 
Glaze  V.  Parcel,  934. 
Glaze  V.  State,  450,  2268. 
Gleason  v.  Deuson,  415,  678,  2673. 
Glendenning  v.  Stahley,   2649. 
Glenn  v.  Rogers,   144. 
Glenn  v.  State,  225,  1622. 
Glenn  Lumber  Co.  v.  Quinn.  84. 
Globe  Exp.   Co.  v.  Taylor,  222. 
Globe   Mut.  Life   Ins,   Ass'n  v.   Ahem, 

139. 
Glover  v.  American  Hominy  Flakes  Co., 

666. 
Glover  v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

1011. 
Glover  v.  Gasque,    174. 
Glover  v.  Houston  Belt  &  Terminal  Ry. 

Co.,  59,  735,  748.  986. 
Glover  v.  People,   576. 
Glover  v.  Pfeuffer,   140. 


563G 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5.  pp.  4847  to  5564. 


Glover  v.  State,  152,  336,  439,  655,  675, 

864.  8328.  3347. 
Oluckman  v.  Darling.  885. 
Gnau  V.  Ackerman,   4270,   4297. 
Godair  v.  Ham  Na*-.  Bank,  362. 
Goflau  V.  State.  187. 
Godbold  V.  Blair,    920. 
Godfrey  v.  Haynes.  880. 
Godsoe  V.  State,  ^75,  541. 
Godwin  v.  Atlantic  Coast  Line  R.   Co.. 

410. 
Godwin  v.   State.  787. 
Goemann  v.  State.  512. 
Goesel  v.  Davis,  577. 
Goetz  V.  Ambs,  834. 
Goff  V,  Cougle,  151. 
Goff  V.  State,    958. 
Go^gan  &  Bro.  v.  Goggan,  264. 
Going  V.  Alabama    Steel    &    Wire    Co., 

491. 
Goldberg  v.  State,  850. 
Goldberger  v.  People,  254. 
Golden  v.  State,  444. 
Goldman  v.  Abrahams,  948. 
Goldman  v.  New  York,  N.  H.  &  H.  R. 

Co.,  223. 
Goldman  v.  State,  199. 
Goldsberry  v.  State,  840. 
Goldsmith  v.  First  Nat.  Bank,  289,  819. 
Goldsmith  v.  Wamsganz,  -665. 
Goldstein  v.  Cook,  221. 
Goldstein  v.  Self.  922. 
Goldstein  v.  Smiley,  952. 
Goldstein  v.   State,  36,  703,  2233. 
Goldstein's  Adm'r  v.  Louisville  Ry.  Co., 

792. 
Goldthorp's  Estate,  In  re,-  495,  733,  785. 
Goley  V.  State,  904. 
Golibart  v.  Sullivan,  688. 
Golliher  v.  Com.,  619. 
rjols'.n  V.   Slate,  520. 
Gombert  v.  New  York  Cent.  &  H.  R.  R. 

Co.,  59. 
Gom  'z  V.  Scanlan,  994. 
Gonzales  v.  Galveston,  H.  &  S.  A.  Ry. 

Co.,  835. 
Gonzales    v.    State,   33,    342,    435,    801, 

3263,  3264. 
Gonzahis  v.  Sta(e,  186. 
Goofh  v.  Addison,  765. 
Ciooch  V.  Tobias,  484. 
Good  V.  Higgins,  3675,  3686,  3688,  3690, 

3735. 
Good  V.  State,  599. 

Goodale  v.  Worcester  Agricultural  Soci- 
ety, 2728. 
Goodall  V.  Tluirman,  278. 
Gooflbar  v.  Citv  Nat.  l?ank,  149. 
Goodbar  v.  Lidikay,  2M,  5190,  5499. 
Goodc  V.  Central  Coal  &  Coke  Co.,  246, 

770. 
Goorlo  V.  State,  90,  218,  658,  816,  2224, 

3069. 
Goodell   V.  Bluff  City  Lumber  Co.,  278, 

1013. 
Goodliu"  FarnuTH'  Warehou.se  Co.  v.  Da- 

vics,  20. 
Goodin  V.  Slate,  512,  589. 


Goodin,  Brown  &  Co.  v.   Skaggs,  3916, 

3950. 
Goodlett  V.   State,  527. 
Goodley  v.  Northern  Texas  Traction  Co., 

875. 
Goodloe  V.  Goodloe,  906. 
Goodman  v.  Saperstein,  734. 
Goodm.an  v.   State,  275,  3286. 
Goodrich  v.  Eastern  R.  R.,  834. 
Good  Ro.ids  Const.  Co.  v.  Port  Huron, 

St.  C.  &  M.  C.  Ry.  Co.,  5164. 
Goodscll  V.  Seeley,  698,  960. 
Goodson  V.  State,  953. 
Goodst  in  v.  Brooklyn  Heights  R.   Co., 

283.  386. 
Goodwin  v.  Atlantic  Coast  Line  R.  Co., 

62,   4583. 
Goodwin  v.  Burke,  1011. 
Goodwin  v.  Haller,  1557. 
Goodwin  v.  Mortsen,  718. 
Goi>dwin  v.  Perkins,  950,  961. 
Goodwin  v.  State,  90,  607,  781,  3330. 
Goodwine  v.  Miller,  811. 
Goodwine  v.  State    ex    rel.    Dove,    918, 

1370,  1373,  1374. 
Goosby  V.  State,  255. 
Gorby  v.  Bridgeman,  4977. 
Gordon  v.  Alexander,  149. 
Gordon  v.  Burris.  141,  786,  5445. 
Gordon  v.  Com.,  3079,  3143,  3243,  3256, 

3280.  3467. 
Gordon  v.  Gilmer,  573. 
Gordon  v.  Ppople,   632. 
Gordon  v.  Richmond,    757,    4252,    4264, 

4302,  4318. 
Gordon  v.  Sizer,  999. 
Gordon  v.  Stadelman,  493. 
Gordon  V.  State,  21,  314,  500,  504,  506, 

513,  685,  783. 
Gordon  Jones  Const.  Co.  v.  Lopez,  801. 
Giirdv   V.   Manufacturers'   Coal   &   Coke 

Co.,  1015. 
Gore  V.  McPherson,  285. 
Goree  v.  Uvalde  Nat.  Bank,  397. 
Goretski  v.  Au  Sable  &  N.  W.  Ry.  Co., 

4740,  4747. 
Gorey  v.  Illinois  Cent.  R.  Co.,  991. 
(iorgo  V.  People,  354,  533,  5521. 
Gorham  v.  Kansas  City  &  S.   Ry.  Co.» 

3928 
Gorman  v.  Campbell,  224. 
Gorman  v.  Fitts.  3.^»5. 
Gormley  v.  Ilartray,  i;32. 
(Jorslz  V.  Pinskc,  J  280. 
Gorton  v.  Moeller  Bros.,  844,  1571. 
Cosky  v.  Seattle  Taxicab  &  Transfer  Co., 

!»87. 
Gosman    Ginger    Ale    Co.    of    Baltimore 

City  v.  Keystone  Bottle  Mfg.  Co.,  977. 
Goss  V.  State,  6S8,  2856. 
(Joss  V.   Steiger  Terra  Cotta  &  Pottery 

Works,  87. 
Goss  Printing-Press  Co.  v.  Lempke,  23. 
(Jossett  V.  ISIorrow.  2511,  4438. 
Gossett  V.   State,  59.3. 
(io'^sctt  V.  Western  Union  Telegraph  Co., 

729. 
GoU  V.  I'cople,  335,  453. 


CASES   CITED  5G37 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Gottlieb  V.  Com.,  713,  745. 
Gottstein  v.  Seattle  Lumber  &  Commer- 
cial Co.,  SS2. 
Gotwald  V.  St.  Louis  Transit  Co.,  1751. 
Gougar  v.  Morse,  969. 
Gould  V.  Aurora.  E.  &  C.  Ry.  Co.,  554. 
Gould  V.  Gilligan,  279. 
Gould  V.  Merrill    Ry.    &    Lighting    Co., 

903. 
Gould  V.  State,  933. 
Gould  V.  Tilton,  1413. 
Goulding  v.  Phillips,  GS5. 
Gourd  V.  Healy,  759. 
Gourley  v.  American  Hardwood  Lumber 

Co.,  767. 
Govan  v.  Gushing,  2724,  2725. 
Gove  V.  Beedlove,  105. 
Gove  V.  White,  768. 
Governor  v.  State,  515. 
Gow  v.  Charlotte,  C.  &  A.  R.  Co.,  872. 
Gowans  v.  State,  434. 
Gowdey  v.  Robbing,  400,  967. 
Gowen  v.  Kehoe,  172. 
Grabowski  v.   State,  328. 
Grace  v.  Dempsey,  889. 
Grace  v.  MeKinuey,  919. 
Grace  v.  Martin,  955. 
Grace  v.  Minneapolis  &  St.  L.  R.   Co., 

844. 
Grace  &  Hyde  Co.  v.  Strong,  734. 
Gracy  v.  Atlantic    Coast    line    R.    Co., 

221,  798.  931,  976,  4755,  47G8. 
Gracy  v.  State,  343. 
Gracz  v.  Anderson,  857. 
Gradington  v.  State.  441. 
Grady  v.  Royar,  769. 
Graeter  v.  State,  2516. 
Graff  v.  People,  782. 
Gragg  V.  State,  .516. 
Grnliam    v.    Amerii^an   Fire   Ins.    Co.    of 

Philadelphia,   2780. 
Graham  v.  Brown  Bros.  Co.,  4974. 
Graham  v.  Corvallis  &  Eastern  R.  Co., 

1772. 
Graham  v.  Edwards,  264. 
G/raham  v.  Fidelity    Mut.    Life    Ass'n, 

3829. 
Graham  v.  Hartnett,  124. 
Graham  V.  Mattoon  City  Ry.  Co.,  294. 
Graham  v.  People,  2764. 
Graham  v.  Rockford,  4293. 
Graham  v.  State,  58.  430,  522,  651,  782, 

952,  971,  1005,  3494. 
Graham's  Adm'r  v.  Illinois  Cent.  R.  Co., 

799. 
Grainger  v.  Fuller,  641. 
Gramlich  v.   State,  916. 
Grammer  v.  State,  806,  916. 
Gran  v.  Houston,  736. 
Granado  v.  Stat°,  439. 
Cranberry  v.  State,  269,  617,  3048. 
Granby  Mining  &  Smelting  Co.  v.  Davis, 

20,  1434.  1435. 
Grand  Lodce,    Brotherhood    of    Locomo- 
tive Firemen,  v.  Orrell,  983,  4341. 
Grand  Rapids  &,  1.  Ry.  Co.  v.  Cameron, 

984. 


Grand  Rapids   &   I.    Ry.   Co.   v.    Horn, 

560,  695. 
Grand   Rapids   &   I.   Ry.   Co.   v.   Jaqua, 

221,  1215,  1216. 
Grand  Rapids  &  I.  Ry.  Co.  v.  Judson, 

SO. 
Grand  Rapids  &  I.  Ry.  Co.  v.  King,  940. 
Grand  Rapids  &  I.  Ry.  Co.  v.  Martin, 

307. 
Grand  Trunk  Rv.  Co.  of  Canada  v.  Cob- 

l(4gh.   4685,   4GSG. 
Grand  Trunk  Ry.  Co.  of  Canada  v.  Ives, 

290,  736,  4366,  4628,  4642,  4650,  4G70, 

4707. 
Grand  Trunk  Western  Ry.  Co.  v.  Gilpin, 

844. 
Grand  Trunk  Western  Ry.  Co.  v.  Poole, 

997,  4388. 
Grand  Tnion  Tea  Co.  v.  Lord,  3712. 
Grannemann  v.  Meyer,  289. 
Grannon  v.  Dnnk    Bros.    Coal    &  Coke 

Co.,  154,  896. 
Gransden  v.   State,  293,  507,  516,  3322, 

3340,  3353,   3368. 
Grant  v.  Connecticut     Mut.     Life     Ins. 

Co.,  808. 
Grant  v.  Huschke,   2878,   2901. 
Grant  v.  Milam,  998. 
Grant  v.  People,    189. 
Grant  v.  Rowe,  491. 
Grant  v.   State,  298,  304,  350,  395,  403, 

460.  469.  913. 
Grant  v.   Whorton,  268,  919. 
Grant   Bros.    Const.    Co.  v.  U.    S.,   267, 

893. 
Grant  City  v.   Simmons,  926. 
Graser  v.  Stellwagen,  842. 
Grasty  v.  Lindsay,   5561. 
Grattan  v.  Williamston,  4294. 
Gratz  V.  Beates,  291. 
Grau  V.  Com..    330. 
Graver  Tank  Works  v.  McGee,  147. 
(iraves  v.  ColwcU.  105. 
Graves  v.  Dill,  290. 
Graves  v.  Hillyer,  838. 
Graves  v.  Jackson.  886. 
Graves  v.  Melio,  223. 
Graves  v.  People.    457. 
Graves  v.  Portland  Ry.,  Light  &  Power 

Co.,  5138. 
Graves  v.  State,  125,  538. 
Graves  v.  Waitsfield,  1494. 
Gravett  v.   State.   454,    823. 
Grav  V.  Boston  Elevated  Ry.  Co.,  1895, 

2362. 
Gray  v.  Chicago,   R.   I.   &  P.  Ry.   Co., 

103,  267.  748,  760,  780. 
Gray  v.  Chicago,    St.    P.,    M.    &    O.    B. 

Co.,  242. 
Gray  v.  Emporia,  4293. 
Gray  v.  Eschen,   982. 
Gray  v.  Gray,   1411. 
Gray  v.  Linton,  3587. 
Gray  v.  Moore,  5326. 
<iray  v.  IMossman.  3706. 
Gray  v.  Phillips,  2455,  2467. 
Gray  v.  Sharpe,  261. 


5638  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  .3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4S47  to  5564. 


Gray  v.  State,  131,  559,  563,  575,  841, 

850,  958. 
Gray  v.  Stricklnnd,   2740. 
Gray  v.  Thompson,  5325. 
Gray  v.  AV^ashington  Water  Power  Co., 

979. 
Graybcal  v.  Garduer,    733.    774. 
Graybill  v.  Cliieago,    SI.    &    St.    P.    Ry. 

Co.,   724,   4735. 
Graybill  v.  De   Young.   3735. 
Graylinsr     Lumber     Co.  v.  Hemingway, 

146,  2093. 
Grayson  v.  Damme,  108. 
Grayson  r.  State,    1239. 
Grayson  v.  Wilkinson,  1312. 
Gravsonia-Nashville       Lumber        Co.  v. 

Hopkins,  852. 
Grayville    Waterworks  v.  Burdick,    976. 
G.     R.     Bianchi     Granite     Co.  v.  Torre 

Haute  Monument  Co.,  781. 
Great    Atlantic    &    Pacific   Tea    Co.  v. 

Gofer,  3576. 
Greathouse  v.  Moore,    482. 
Great  Lakes  Laundry  Co.  v,  ^tna  Life 

Ins.  Co..  898. 
Great     Northern     Rv.     Co.  y.  Bruyere, 

4560. 
Great    Western    Conl    &    Coke     Co.  v. 

Malone,  39.35,  4061. 
Great  Western  R.  Co.  v.  Hanks.  412. 
Great     Western     Sugar     Co.  v.  Parker, 

4069. 
Greeler  v.  Redmond.   3685. 
Greeley  v.  Thomas,   6. 
Greeley  Irr.  Co.  y.  Yon  Trotha,  919. 
Green  v.  Beckner,  1177. 
Green  v.  Boston  &  L.  R.  Co.   291. 
Green  v.  Brady.  243,  551. 
Green  v.  Cochran,    22. 
Green  v.  Com.,   425.   806,   3221,   3347. 
Green  v.  Grain,    166. 
Green  v.  Dunn,   900. 
Green  v.  Hanson,    957. 
Green  v.   Horn,  985. 
Green  v.  Kogans,    487. 
Green  v.  Lancaster  County,  1080. 
Green  v.  Lewis,    813,   972. 
Green  v.  Macy,    193. 
Green  v.  Metropolitan      St.      Ry.     Co., 

1900. 
Green  v.  Pacific   Lumber   Co.,   2005. 
Green  v.  Southern    States    Lumber   Co., 

144,  476. 
Green  v.   State,   16,   115,   122,  151.   loH, 

270,  342,  406,  413.  422,  436.  442,  474, 

503,  50<J,  535,  59(;,  65ri,  705,  783,  784, 

817.   840,  850,  991,  3123,  3237,  3251, 

416.5. 
Green   v.  Stoekwell.  220,  902. 
Green  v.  Telfair,  670. 
Green   v.  TierrKjy,  9.56. 
(Jhtu   v.  United  Rys.  Co.   of  St.  Louis, 

21'.). 
fueen   v.   TI.   S.,  3314. 
Green   v.  Wright.    213. 
Greenbrier  Di.stiilerv  T'o.  v.  Van  Frank, 

777. 
Greenbiirg  v.  S.  D.  (Jiiibls  vt  Co.,  983. 


Greene  v.  Duncan.   952,   969, 

Greene  v.  Hereford,  51,  894. 

Greene  v.  L.  Fish  Furniture  Co.,  730. 

Greene  v.  Minneapolis     &     St.    L.     Ry. 

Co.,  843. 
Greene  v.  State,  866. 
Greene  v.  U.  S.,  932. 
Greeney  v.  Pennsylvania      Water      Co., 

644. 
Greenhalch  v.  Barber,    641. 
Greenleaf  v.  Birth,  47,  289. 
Greenlee  y.  Ealy,  573. 
Greenlee  v.  Lowing,   977. 
Greenman  v.  O'Riley,  5024. 
Greenway  v.  Taylor    County,    644,    845, 

2375. 
Greenwell  v.  Chicago,  M.  &  St.  P.  Ry. 

Co.,  844. 
Greenwell  v.  Com.,  3064. 
Greenwich   Coal   &   Coke   Co.  v.  Learn, 

986. 
Greenwich  Ins.  Co.  v.  State,  2794,  2798, 

2821. 
Greenwood  v.  State,    841,    1253. 
Greenwood   Cafe  y.  Walsh,  166. 
Greer  v.  Arrington,  260,  889. 
Greer  v.  Com.,  225,  3289. 
Greer  v.  State,  30,  270,  403.   530,  599, 

811. 
Greer  v.  U.   S..  461. 
Gregg  V.  George,    261. 
Gregg  V.  King  County.  5422. 
Greug  y.  People,    5.56,    1016. 
Gregg  V.  Willis,   943. 
Gregoire  v.  Portland  Ry.,  Light  &  Pow- 
er Co.,  5094. 
Gregory  v.  Baugh,    764. 
Gregory  v.  Chicago,  R,  I.  &  P.  R.  Co., 

879. 
Gregory  v,  Detroit  United  Ry.  Co.,  317. 
Gregory  v.  Pecos    &    N.    T.     Ry.    Co., 

4131. 
Gregory  v.  State,    518,    2276,    3400. 
Groschia  v.  People,    3138,    3177,    3279, 

3384,   3445. 
Gr(>ta  V.   State,    600. 
Gribble  y.  State,  589,  913. 
(iiiel  y.  Lomax,    290. 
Grier  y.  Guarino,  780. 
Grier  y.  Puterbaugli.  2097. 
Grier  v.  Samuel,  4220.  5226,  5231,  5238, 

,52-17,  5261. 
Grie.sa  v.  Thomas,    4903,    4906. 
Griesemer  y.  Suburban      Electric      Co., 

870. 
(JrifUn  V.  Dearborn,  267. 
(h'idiu  y.  Frank  Pnruielee  Co.,  858. 
(iiifiin  y.  (inrmau.    S36. 
(Jrillin  y.  (h-itUn,  128. 
(jridin  y,  San  Antonio  &  A.  P.  Ry.  Co., 

852. 
CJrillin  y.  State,  90,  135,  273,  437,  446, 

156,  496.  506,  529,  595,  745.  781.  786, 

964,   1002. 
Grillin  v.   VViese,   119S. 
(Jridin    Wh(M>l    Co.  v.  Markus,    748. 
Ci-iliing  Bros.  Co.  y.  Winneld,  258. 
Griflith  v.  American   Coal  Co.,   289. 


CASES   CITED 


5G39 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  ]  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3. 
pp.  2151  to  3474;    Vol.  4,  pp.  3473  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


GrifBth  v.  American    Coal   Co.    of   Alle- 
gheny County,  925. 
Griffith  V.  City  and  County   of  Denver, 

42(10,  4272,  4,318. 
Griffith  V.  Midland   \^alley  R.  Co.,  2479, 

2491. 
GrifBth  v.  State,    275. 
Grigg  V.  Jones,   146. 
Grigg  V.  State,   839. 
Griggs  V.  Nadeau,  7. 
Griggs  V.  Saginaw   &   F.   Ry.   Co.,  386. 
Griggs  V.  State,  18,  151,  528,  567.  681, 

690. 
Grigiis  V.  U.  S.,  516.  572. 
Grigsby  v.  Reib,  890. 
Grimes  v.  Cole,  881. 
Grimes  v.  Emery,  984. 
Grimes  t.  Greenblatt,   982. 
Grimes  v.  Martin,  920. 
Grimes  v.  State,   15,  37,  272,  406,  536, 

3557,  5007,  5019. 
Grimm  v.  Donk  Bros.  Coal  &  Coke  Co., 

220. 
Grimm    v.     Elkhorn     Valley     Drainage 

Dist.,  2648. 
Grimm  v.  Wandell,  969. 
Grimmer  v.  Nolen,  2051. 
Grimsinger    v.     State,    276,     5S9,     592, 
.     3070,  3072. 
Grimsley  v.  Singletary,  294. 
Griner  v.  State,  418,  422,  442,  910,  2220. 
Grissel  v.  Bank  of  Woonsocket,  59,  4451., 
Grisso  V.  Crump,  223. 
Griswold  v.  Home,  10,  788. 
Griswold  v.  Nichols.  2956. 
Grizzard  v.  State,  910. 
Groce  v.  State,  470. 
Groce  v.  Territory,  225. 
Grogitzki  v.  Detroit  Ambulance  Co.,  767, 

5205,  5245. 
Groh  V.   South,  645. 
Grohmann  v.   Kirschman,  2731,  274G. 
Gronlund  v.  Cudahy  Packing  Co.,  898. 
Groover  v.  Wilkes,  1645. 
Groshong    v.    United    Rys.    Co.    of    St. 

Louis,  879. 
Gross  V.  State,  847. 
Grossbaum    Ceramic    Art    Syndicate    v. 

German  Ins.  Co.  of  Freeport,  2795. 
Grosshart  v.  Shaffer,  244. 
Groszoehmigen  v.  State,  3205. 
Grotjan  v.  Rice,  415,  486,  720,  836. 
Grout  V.  Central   Electric   R.   Co.,   224, 

Grout  V.  Nichols,  165,  170. 

Grove  v.  Donaldson,  46. 

Grove  v.  Link,   740. 

Groves  v.  I^ouisville  Ry.  Co.,  5060. 

Groves  v.   State.  848.  2962. 

Grow  V.  Pottsville,  4247,  4248,  4250. 

Grow  V.  Utah  Light  &  Ky.  Co.,  957,  092. 

Grows  v.  Maine  Cent.  K.  Co.,  63. 

Grubb  V.  State,  608,  2206. 

Grubbs   v.    North    Carolina    Home    Ins. 

Co.,  856. 
Grube  v.  Nichols,  789. 
Grubel  v.  Busche,  258. 


Gruber  v.  German  Roman  Catholic  Aid 

Ass'n  of  Minnesota,  667. 
Grudzinski  v.  Chicago  City  Ry.  Co.,  755. 
Gruen  v.  George  A.  Ohl  &  Co.,  845. 
Gruenendahl  v.    Consolidated   Coal   Co., 

254. 
Grybowski  v.  Erie  R.  Co.,  899. 
Guajardo  v.  State,  437. 
Guarantee  Tire  »&  Rubber  Co.  v.  Vehicle 

Apron  &  Hood  Co.,  896. 
Guarantee  Trust  &.  Safe  Deposit  Co.  v. 

Waller,  901. 
Guaranty  Const.  Co.  v.  Broeker,  54. 
Guardian  Mut.  Life  Ins.  Go.  v.  Hogan, 

3757. 
Guarreno  v.  State,  269. 
Gude   Co.,   New  York   v.   Newark    Sign 

Co.,  277. 
Guenther  v.  State,  847. 
Guerin  v.  Hunt,  710,  1291,  1292. 
Guerra  v.  San  Antonio  Sewer  Pipe  Co., 

845 
Guerrero  v.  State,  436,  438. 
Guertin  v.  Hudson,  566,  943,  4314. 
Guetig   V.    State,    50,    610,    3042,    3452, 

34.53,  3464. 
Guffey  Petroleum  Co.  v.  Dinwiddle,  579. 
Guiaccimo  v.  State,  326. 
Guidewell  v.  Patterson,  354. 
Guignard  v.  U.  S.,  400. 
Guild  V.  Andrews,  981. 
Guilford  &  Deal  v.  Western  Union  Tel. 

Co.,  5296. 
Guiltinan  v.  Metropolitan  Life  Ins.  Co., 

3767. 
Guimarin  v.  Southern  Life  &  Trust  Co., 

901. 
Guinard  v.  Knapp-Stout  &  Co.,  167,  486, 

487,  637,  1011. 
Guinn  v.  Iowa  &  St.  L.  Ry.  Co.,  2656. 
Oninn  v.   State,    395. 
Guinney    v.    Southern   Electric   R.    Co., 

5111,   5119. 
Guitar  v.  Randel,  4366. 
Guiterrez  v.  Statf^,  935,  2230. 
Gulf  City  Shingling  Co.  v.  Boyles,  931. 
Gulf  Compress  Co.  v.  Insurance  Co.  of 

Pennsylvania.  136,  781,  2833. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bagby,  291. 
(iulf,  C.  &  S.  F.  Ry.  Co.  v.  Bagley.  68. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Batte,  146. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brooks,  148. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Brown,  640, 

1773,  2397. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Bnnn,  50. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Campbell, 

801. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Childs,  801. 
Gulf,  O.  &  S.  F.  Ry.  Co.  v.  Cohen,  4566. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Condra,  60. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coopwood, 

1788. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Coulter,  150. 
Gulf,  C.   &   S.   F.  Ry.   Co.  v.   Cunning- 
ham, 903. 
Gnlf.  O.  &  S.  F.  Ry.  Co.  v.  Cuseuberry, 

927. 


5640  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3174;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Gr!f.  C.  &  S.  F.  Rv.  Co.  v.  Danshank, 

1CS7. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Davis,  639, 

Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Denson,  235S, 

2ci(J2. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Dickens,  70. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Duvall,  909. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Farmer,  749, 

890. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Funk,  647. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Garrett,  922. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Gentry,  74S. 
Gu[f_,  C.  &  'S.   F.   Ry.   Co.  v.   Greenlee, 

Gulf.  ■  C.  &  S.  F.  Ry.  Co.  v.  Grubbs,  68. 
Gulf.  C.  &   S.   F.   Ry.   Co.  v.   Harriett, 

704. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Head,  635. 
Gulf,  C.    &    S.    F.    Ry.    Co.    v.    Helms 

Bros.,  260. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Hill,  712, 

927. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Holt,  570, 

SOI. 
Gulf,  G.  &  S.  F.  Ry.  Co.  v.  Ideus,  9S6. 
Gulf,  C.   &   S.   F.   Ry.   Co.   v.   Jackson, 

231. 
Gulf,   C.   &  S.   F.   Ry.   Co.   v.   Johnson, 

104,  698,  955,  47SS. 
Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Jordan,  104. 
Gulf,  C.  &  S.  F.  K\.  Co.  V.  Josev,  845. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Kelly,  212, 

1003. 
Gulf,  C.  &   S.   F.   Ry.  Co.  v.   Kennedy, 

138. 
Gulf,  C.   &   S.   F.    Ry.    Co.   v.    Kizziah, 

4025. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Locker,  490. 
Gulf,  C.    &    S.    F.    Ry.    Co.    v.    Loonie, 

5294,  5296. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  McGinnis, 

748. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  McKinnell, 

2394. 
Gulf,  0.  &  S.  F.  Ry.  Co.  v.  Mangham, 

927 
Gulf.'c.  &  S.  F.  Ry.  Co.  v.  Miller,  1709, 

Guff,  C.  &  S.  F.  Ry.  Co.  v.  Minter,  922, 

927. 
Gulf.  C.   &   S.    F.   Ry.   Co.   v.   Moseley, 

921. 
Gulf,  C.   &   S.   F.   Ry.   Co.   v.   Pendery, 

84:;,   4fM3. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  R-agan,  227, 

66:{. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Rodriquez, 

1711. 
Gulf.  C.  <fe  S.  F.  Ry.  Co.  v.  Rosor.s,  698. 
Gulf,  C.  &  S.  F.  ]{y.  (Jo.  V.  Shoarcr,  2'.):,'. 
Gulf.  (J.  &  S.  F.  Ry.  Co.  v.  Slieltuu,  i;;7. 
Culf.  C.  &  S.  F.  Ry.  Co.  V.  SliuKs,  75, 

970.  1711. 
Gulf.   C.   <fe   S.   F.   Ry.   Co.   v.    Slowart, 

1873. 
Gulf,   0.   &   S.   F.   Ky.  Co.   v.   Sullivan, 

137.  I 


Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Taylor,  985, 

1493. 
Gulf.    C.    &   S.   F.    Ry.   Co.   v.   Turner, 

1735. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wafer,  68. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Ward,  1012. 
Gulf,   O.   &   S.  F.   Ry.   Co.   v.   Warlick, 

1011. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Warner,  243, 

290. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wells,  143. 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  White,  138. 
Gulf.  C.  &  S.  F.  Ry.  Co.  v.  Wilbanks, 

161. 
Gulf.   C.   &    S.   F.   Ry.   Co.   v.   Wilson, 

1725,  1773,  1977. 
Gulf,  C.  &  S.  F.  Tel.  Co.  v.  Richardson, 

5287,  5293. 
Gulfport    Fertilizer    Co.    v.   Jones,    112, 

740. 
Gulf  States  Tel.  Co.  v.  Evetts,  748. 
Gulf,  T.  &  W.  Ry.  Co.  v.  Dick-y,  71. 
Gulf.  W.   T.    &   P.   Ry.    Co.   v.    Staton, 

837. 
Gulf  &  I.  Ry.  Co.  of  Texas. V.  Campbell, 

289 
Gulf  '&  S.  I.  R.  Co.  V.  Adkinson.  174. 
Gulf  &  S.  I.  R.  Co.  V.  Mpyers.  898. 
Gulf  &  S.  I.  R.  Co.  V.  Nelson,  4562. 
Guliatt  V.  State,  591. 
Gulliford  v.  McQuillen.  562. 
Gulsby  V.  Louisville  &  N.   R.   Co.,  290, 

740,  3837,  4184. 
Gum  V.  Murray,    944. 
Guminski  v.  Armour  &  Co.,  991. 
Gumpel  v.  San  Diego  Electric  Ry.  Co., 

894. 
Guilder  v.  Tibbitts,    5029. 
Guudlin  v.  Hamburg-American      Packet 

Co.,   956. 
Gunn  V.  Harris,  477. 
(Junn  V.  Railway    Co.,   1704. 
Gunn  V.  State,  73.   108. 
Gunter  v.  State,  93,  612,  979. 
Gunther  v.  Guuther,    780. 
Gurden  v.  Stevens,   3845. 
Gurley  v.  State,  92. 
(Turncy  v.  Smitlison,    149,   551. 
Gurtnuui  v.  Lusk,     1796,     1797,     1937, 

1938,  2002. 
Gusdorff  v.  Duncan,   169. 
Gussiirt  V.  Grccnlcaf  Stone  Co.,  987. 
Gu.slafson  v.  Peterson.  998. 
Gustafson  v.  Seattle  Traction  Co.,  94. 
(iuthcrlesa  v.  Iviploy,  300. 
(Juthorle  v.  Chicago  Rys.  Co.,  249. 
(Julhrie  v.  Morrill,  .558. 
<;uLirrez  v.  St.-itc,    624. 
Outinaini  v.  Anderson,  4135. 
(iiitshall   V.  Cooper.    894. 
(iulta    IVrcha    iV:    Rubber    Mfg.    Co.  V. 

Wood,   4927.    4928,   4985. 
Gutznian   v.  ('laMcy,   .577,   875. 
(iulz\v<'iler's   Adm'r   v.  Lackinann,   558. 
(Jnv  V.   Slate,  !H1. 

(Jnv.'r  V.    I):iveui)(jrl,  It.  I.  &  N.  W.  Ry 
Co.,  265.5. 


CASES   CITED  5G41 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3. 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Grwaltney  v.   Scottish    Carolina    Timber 

&   Land   Co..   834. 
Gwativin  v.  Com.,   73.  183. 
Gwinn  v.  Hobbs,   G60,   940. 
G.   W.     McNear,     Inc.,  v.  American   & 

British  Mfg.  Co.,  767,  1010. 
Gwynn  v.  Citizens'  Tel.  Co.,  111. 

H 

Haacke  v.  Knights  of  Liberty  Social  & 

Literary    Club,    2106. 
Haak  v.  Struve,  950. 
Haas  V.  American  Car  &  Foundry  Co., 

260. 
Haas  V.  Brown,   947. 
Haas  V.  Kundtz,   410. 
Haas  V.  Whittier,  3533. 
Haas  V.  Wichita  R.  &  Light  Co.,  1939. 
Habenthal  v.  Gibbons,  369. 
Haberman  v.  Gasser,    644. 
Hablich  v.  University    Park    Bldg.    Co., 

864,  956. 
Hach  V.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

2477. 
Hack  V.  State,  502. 
Hacker  v.  Heinev,   572.   868,   3686. 
Hackett  v.  Chicago   Citv   Ry.   Co.,  246. 
Hackett  v.  Harmon,   1000. 
Hackett  v.  People,   655. 
Hackett  v.  State,  337. 
Hackett  v.  Straw.    864. 
Hackett  v.  Wisconsin  Cent.  Ry.  Co.,  785. 
Hackleman  v.  Moat,    50. 
Hackler  v.  Evans,  283. 
Hackney  v.  Perry,  484. 
Hadley  v.  Atkinson,  815. 
Hadley  v.  Heywood,  3500. 
Hadley  v.  Provident    Sav.    Life    Assur. 

Soc.   of  New   York,   7. 
Hadlock  v.  Brooks,    75. 
Hagan  v.  Schlueter,   832. 
Hagan  v.  State,  595. 
Hagelstein  v.  Blaschke,    1646. 
Hagon  V.  Chicago,  D.  &  C.  G.  T.  J.  R. 

Co.,  4765. 
Hagen  v.  Schleuter,  832. 
Hagerman  v.  Thatch,  4945. 
Hagermann  v.  Chapman     Timber      Co., 

476. 
Hagerty  v.  Montana      Ore      Purchasing 

Co.,  899. 

Haggard  v.   Southwest  Missouri  R.   Co., 
oaoo 

Haggart  v.  Morgan,  956. 

Haggorty    Bros.  v.  Lash    &    Shauchnes- 

sy,  2445. 
Hagglund  v.  Erie  R.  Co.,  23. 
Hagin  v.  Collins,    956. 
Hagood  v.  State,  463,  760. 
Hahn  v.  Lumpa,  298. 
Hahn  v.  Mackay,  957. 
Hahn  v.  St.  Louis,  K.  C.  &  C.  R.  Co., 

1710. 
Hahn  v.  State,  784. 
Haight  V,  Vallet,  766. 
Haigler  v.  Adams,  851. 


Hailey-Ola    Coal    Co.  v.  Parker,    3958, 

3980,  3990. 
Haines    v.    Coastwise       Steamship       & 

Barge   Co..   3959. 
Haines  v.  First  Nat.  Bank,  268. 
Haines  v.  Goodlander,    165     781. 
Haines  v.  Hayden,  5458,  5506. 
Haines  v.  Illinois    Cent.    R.    Co..    4679. 
Haines  v.  M.  S.  Welker  &  Co..  730. 
Haines  v.   Smith,  978. 
Haines  v.  Stauffer,    865. 
Haines  v.  Territory,    31. 
Hains  V.  Parkersburg,  M.  &  I.  Ry.  Co., 

230,  903. 
Hair  v.  Little,  278. 
Hair  v.  Winnsboro    Bank,    881,    978. 
Haire  v.  Schaff,   147. 
Hair.slip  v.  Brannum,  5298. 
Haislip  v.  Wilmington    &    W.    R.    Co., 

26.52. 
Halbert  v.  De   Bode,   65. 
Halderman  v.  Territory,  331,  333,  3412, 
PTale  v.  Barrett,   5361,   .5369. 
Hale  V.  Darter,  973. 
Hale  V.  Matthews.  369. 
Hale  V.  State.  513,  535.  756.  792,   793, 

1636.  2277.  3656,  5538.  5542. 
Hale   Elevator   Co.  v.  Hale,   232. 
Hale  &   Scott  v.   St.  Louis  &  S.  F.  R. 

Co.,  873.  4630. 
Hales  V.  Raines.  977,  4475,  4487. 
Half  V.  Curtis,  842. 
Halfman  v.  Pennsylvania      Boiler     Ins. 

Co.,  171. 
Hall  V.  Bartholomew,    1197. 
Hall  V.  Brown,  683. 
Hall  y.  Carter,  803. 
Hall  V.  Cedar  Rapids  &  M.  O.  Ry.  Co., 

Halfv.  Chicago.  B.  &  Q.  Rv.  Co..  845. 

Hall  y.  Com..  273.  430,  541,  3026,  3093. 

Hall  v.  Earnest,  558. 

Hall  v.  First  Nat.  Bank.  1390. 

Hall  V.  Gage,  1101,   1102. 

Hall  v.  Geissell  <fc  Richardson,  881. 

Hall  V.  Grayson     County     Nat.     Bank, 

1417. 
Fall  V.  Hall,    880.    3719,    3738. 
Hall  y.  Hilley,  122. 
Hall  V.  Hunter,    888. 
Hall  V.  Jennings,  837,  844. 
Hall  V.  Latimer,  4217. 
Hall  V.  McKinnon,   973. 
Hall  y.  Mauson,    967. 
Hall  V.  Manufacturers'     Coal     &     Coke 

Co.,  38.  155,  5535. 
Hall  V.  Missouri  Pac.  Ry.  Co.,  121. 
Hall  y.  Needles,    964. 
Hall  V.  New  York  Tel.  Co..  899. 
Hall  V.     Nortlnvest  Lumber  Co:,  882. 
Hall  v.  O'Malley.    2738. 
Hall  v.  People,   529. 
Hall  y.  Posey,  139. 
Hall  V.  Ray.  399. 
Hall  V.  Renfro,   38. 
Hall  V.  St.  Joseph,  857. 
Hall  V.  St.   Joseph   Water  Co.,  9.31. 
Hall  V.  St.  Louis  &  S.  Ry.  Co.,  828. 


5642  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3174;    Vol.  4,  pp.  3475  to  4845,    Vol.  5,  pp.  4847  to  5564. 


Hall  V.  Shenandoah.  573. 
Hall  V.  Stancell.  936. 
Hall  V.  State,    54.    97,    130.    152.    255, 
275,  286,  304,  306,  383,  437,  505.  507, 
512,  537,  538,  541,  560.  734.  782,  910, 
916.    2276,    3210,    3384,    5004,    500S, 
5009,  5010. 
Hall  V.  Strode,  4444. 
Hall  V.  Vanderpool,   291. 
Hall  V.  Washington   Water   Power  Co., 

906,  5065. 
Hall  V.  Weir,  833. 
Hall  V.  West  &  Slade  Mill  Co.,  148. 
Hall  V.  Wolff,  483. 
Halladay    v.    Murphysboro    Supply    Co., 

730. 
Hallauer  v.  Fire  Ass'n  of  Philadelphia, 

2778. 
Hallawell  v.  Union  Oil  Co.  of  California, 

559. 
Hallenbeck  v.  Cook,  5477. 
Hallenbeck  v.  Garst,  956. 
Hallermann    v.   Baltimore   &   O.    S.    W, 

Kv.  Co..  805. 
Haliey  v.  St.  Joseph  Ry.  Light  Heat  & 

Power  Co.,  641. 
Halley  v.  Tichenor,  299,  815. 
Hallman  v.  Southern  R.  Co.,  1748. 
Hallock  V.  Iglehart,  764. 
Hallowell  v.  Guutle,  3719,  3723,  3741. 
Hallowell  v.  Hallowell.  933. 
Hallowell  v.  U.  g..  .r,75. 
Hallum  Y.  Omro,  638. 
Halsell  V.  Decatur  Cotton  Seed  Oil  Co., 

567. 
Halsey  v.  Bell,  144. 
Halsey  v.  Bird,  2723.  2724. 
Halsey  v.  Rome,  W.  &  O.  R.  Co.,  920. 
Halstead  v.  Vandalia  R.  Co.,  2642,  2654. 
Halstead  v.  Woods,  154. 
Halverson   v.   Seattle  Electric  Co.,  158, 

1857,  1947. 
Ham  V.  Delaware  &  H.  Canal  Co.,  206, 

694. 
Ham  V.  Los  Angeles  County,  55o. 
Ham  V.  Stale,  153,  508,  2547. 
Ham  V.  Wisfonsin,  1.  &  N.  Ry.  Co.,  892. 
Haman  v.  Preston,  776,  908,  937, 
Ilarnann  v.  Milwaukee  Bridge  Co.,  59. 
nariihlin  v.  State,  3030. 
Hamhric  v.  State,  955. 
Hamburg  Bank  v.  George  &  Butler,  951, 

4489. 
Hamburg-American  Steam  Packet  Co.  v. 

U.    S.,   860. 
Hnmburg-Aiii 'rikanisclicr  Steam  Packet 

Co.  V.  11.  S.,  860. 
Hamburger  v.  l?crman,  2692. 
Hamel  v.  Brooklyn  Heights  R.  Co.,  490. 
Ilnmol  V.  Southern  Ry.  Co.  in  Mississip- 
pi, 477. 
lliiiiict   V.   Diuidass,   765. 
Hiiinill  V.  Hall,  217. 
Hamilton   v.  Atiliison,   T.   »fc   S.    F.   Ry. 

Co..  h;;:',. 

Ilnmillon     v.  Barker,  1270. 
Ilariiiltoa  v.  Crowe,  222. 


Hamilton  v.  Fidelity    Mut.    Life    Ass'n, 

3764. 
Hamilton  v.  Hartinger,  930. 
Hamilton  v.  Home  Ins.  Co.,  206. 
Hamilton  v.  Kankakee  Electric  Ry.  Co., 

489. 
Hamilton  v.  Love,  997. 
Hamilton  v.  Menor,  869. 
Hamilton  v.  People,    37,    48,    180,    183, 

508. 
Hamilton  v.  State,  15,  81,  304,  331,  344, 

356,  596,  603,  668,  746,  820,  839,  841. 

849.  864,  5515. 
Hamilton  v.  U.  S.,  269,  909. 
Hamilton     &  Pritchett  v.  Jenkins,  836. 
Hamilton  Nat.    Bank    v.    Emigh,    1398, 

1406. 
Hamlin  v.  Haight,  957,  964. 
Hamlin  v.  Pacific  Electric  R.  Co.,  258, 

980. 
Hamlin  v.  Treat,  77. 
Hammack  v.   State,   880. 
Hamman  v.  Illinois  Cent.  R.  Co.,  230. 
Hamman  v.  Willis,  1323. 
Hammer  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

561. 
Hammerschlag  Mfg.  Co.  v.  Importers'  & 

Traders'   Nat.   Bank,   191. 
Hammock  v.  State,  86. 
Hammock  v.  Tacoma,  999. 
Hammond  v.  Hightower,  1259. 
Hammond  v.  Pacific    Electric    Ry.    Co., 

5118,  5136. 
Hammond  v.  People,  55,  3195. 
Hammond  v.  Porter,  833. 
Hammond  v.   State.  314.  317,  331,  469, 

517.  532,  2334.  5537.  5544. 
Hammond,  W.  &  E.  C.  Electric  Ry.  Co. 

V.  Antonia,  117,  489. 
Hamnor  v.  .Tanowitz.  2456. 
Hamp  V.  State.  660. 
Hampton  v.  Massev.   93. 
Hamilton  v.  Norfolk  iV^  W.  R.  Co.,  948. 
Hnmpton  v.  State,    29,    109,    371,    455, 

511,  588,  3054. 
Tlaiuptou  V.  'rant,  223. 
Hamrick  v.  Sliipp,  4484. 
Hnnaford  v.  Stevens  &  Co..  3886. 
Hancheft  v.  Haas,  322,  489. 
Hanchett  v.  Haas,  356. 
Hanchott  v.  Kimbark.  890. 
Hancock  v,  Ilullett,  571. 
Hancock  v.  State,  3157,  3173. 
Hancock  v.  Stout,  214. 
Hancock  v.  Western  Union  Tel.  Co.,  93. 
Hancock  Nat.  Bank  v.  Ellis,  179. 
ilandlan  v.  Mill'^r,  478. 
llandloy   v.   State,  866. 
Handy  V.  Slate,  2()9. 
llanecy  v.   McLaughlin,  757. 
Hancr  v.  Nortliorn  Pac.  Ry.  Co.,  195. 
1  lanes  V.  State.  482.5,  4829. 
Iliiiirv   V.    r.reedeu,   290. 
Ilaiiev   V.  Mann,  924. 
Il.-nicy   V.  Marshall.  Ml.  5<i4. 
llanikii  v.   liineolii  Traction  Co.,  59. 
llaukins   V.   llanUiua,  722,  725. 


CASES   CITED  5643 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2ir)l  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Hankins  v.  State,  3G,  190,  609,  751,  S67, 

3038,  3194,  3268,  3307. 
Hankinson  v.  Lynn  Gas  &  Electric  Co., 

12. 
Hankinson  v.   Piedmont   Mut.   Ins.   Co., 

2784,  2805,  2808. 
Hanks  v.  State,  435. 
Hanley    v.    Brooklyn    Heights    R.    Co., 

899. 
Hanley  v.  Fidelity  &  Casualty  Co.,  178. 

563,  896,  1058. 
Hanley  v.  State,  569. 
Hanley  v.  Travelers'    Protective    Ass'n, 

178,  563,  896. 
Hanlon  v.  Central  R.  Co.  of  New  Jer- 
sey,  261. 
Hanlon  v.  Hanlon,  172. 
Hann   v.  .National  Union,   8758. 
Hanna  v.  Hanna,  741. 
Hannah   v.    Connecticut    River    R.    Co., 

128 
Hannahan  v.  State,  352. 
Hannay  v.  Harmon,  243. 
Hannel  v.  State,  5323. 
Hanners  v.  State,  292. 
Hannes  v.  Raube,  553. 
Hannon  v.  State,  33,  79,  822. 
Hanover  Fire  Ins.  Co.  v.  Lewis,  49. 
Hanrahan  v.  O'Toole,  780,  5456,  5461. 
Hanrahan  v.  People,  156. 
Hanratty  v.  Dougherty,  885. 
Hans  V.  American  TrausfiT  Co.,  978. 
Hansberger    v.     Sedalia     Electric     Ry., 

Light  &  Power  Co.,   177,  353,  358. 
Hanscom  v.  Drullard.  2871,  2888,  2892. 
Hansen  v.  Beebe,  4923. 
Hansen  v.  Boyd.  7. 
Hansen  v.  Hough,   874. 
Hansen  v.  Kline,  ;M2.  247. 
Hansen  v.  Oregon-Washington  R.  &  Nav. 

Co.,  402. 
Hansen's  Will,  In  re,  400. 
Hanson  v.  Anamosa,  552. 
Hanson  v.  Gaar,  Scott  &  Co.,  229 
Hanson  v.  Hellie,  833. 
Hanson  v.  Kent  &  Purdy  Paint  Co.,  4, 

799. 
Hanson  v.  Kline,  573. 
Hanson  v.  State,  2513. 
Hanstad  v.  Canadian  Pac.  Ry.  Co.,  757. 
Hanton  v.  Pacific  Electric  Ry.  Co.,  129. 

492. 
Hanv'ey  v.  State,  619. 
Harbison  v.  School  Dist.  No.  1,  3. 
Hardeman  v.  Bell,  282. 
Hardeman  v.  State,  506. 
Harden  v.  Harden,  3491. 
Harden  v.   State,  445.  849. 
Hardenburg  &  Co.  v.  Roberts,  948. 
Hardesty  v.   Cavin,  1544,  1550. 
Hardesty  v.  Largey  Lumber  Co.,  10. 
Hardestj'  v.  State,  417. 
Hardin  v.  Moline.  220. 
Hardin  v.  State,  599.  622,  850,  915,  953. 
Harding  v.  Barney,  564. 
Harding  v.   St.   Louis    Nat.  Stockyards, 

792. 
Harding  v.  Sandy,  866. 


Harding  v.  State,  913. 
Harding  v.  Thuet,  554. 
Hardister  v.  Richardson,    4174. 
Hardister    v.    Supremo    Order    of    Mar- 
ried Men's  League.  3772,  3773. 
Hardley  v.  State,    910. 
Hardt  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

867. 
Ilardwick  v.  Hardwick,  12,  222,  566. 
Hardy  v.  Milwaukee  St.  Ry.  Co.,  641. 
Hardy  v.  Schirmer.   477. 
Hardy  v.  State.    180.   3199. 
Hardy  v.  Turney.   801. 
Ilargis  V.  Com.,  501,  3289. 
Plareis  v.   St.   Louis,  A.  &  T.  Ry.   Co., 

4730. 
Hargrave  v.  Colfax,  903. 
Hargrave  v.  State,  672. 
Ilargravo   v.    Western    Union    Tel.    Co., 

&45,  5286. 
Hargrove  v.  State,  36,  20O,  ^43,  652. 
Ilarkey  v.  State,  802. 
Harkins   v.    J.   A.   Veness   Lumber   Co., 

149. 
Harkins  v.  Seattle  Electric  Co.,  973. 
ITarkness  v.  State,  73,  3077,  3096. 
Harkrider  v.  Howard,  772. 
Harley  v.  Aurora,  E.  &  C.  Ry.  Co.,  67. 
Harlow  v.  Perry,  558. 
Harman  v.  Appalachian  Power  Co.,  493. 
Harman  v.  Cundiff,   909. 
Harman  v.  Shotwell,    885. 
Harman  &  Crockett  v.  Maddy  Bros.,  51. 
ITarmison  v.  Fleming,   173. 
Harmon,  Ex  parte,  752. 
Hannon  v.  Barber,   69. 
Harmon  v.  Callahan,   942. 
Harmon  v.  Dickerson,  647. 
Harmon    v.    Ferguson    Contracting   Co;, 

288. 
Harmon    v.    Plapao    Laboratories,    240, 

288,  1017. 
Harmon  v.  State,  752,  910. 
Harmon  v.  Territory,   4811. 
Harnau  v.  Haight,    868. 
Harnden  v.  Miller,  287. 
Harness  v.  Steele,  836. 
Harnett  v.  Holdrcge,  1170,  1171. 
Harp  V.  Adams,  5436. 
Harper  v.  Chicago,  R.  I.  &  P.  Ry.  Co.. 

4739,  4752,   4754. 
Harper  v.  Fidler,   665. 
Harper  v.  State,  306,  390,  393,  412,  438, 

538.  620,  731,   822,  1016,  3344,  3345, 

3447. 
Harper  v.  U.   S.,  996. 
Harner  Machinery  Co.  v.  Ryan-Unmack 

Co.,  894. 
Ilarrahill  v.  Bell,  196. 
Harrell  v.  State,  82,  113,  299,  352,  782. 
Harrelson  v.  State,  783,   847. 
Harrigan  v.  Turnei",  878. 
Harriman  v.  Queen  Ins.   Co.,  122. 
Harriman  v.  Reading  &  L.  St,  Ry.  Co., 

2672,  5540. 
Harriman  v.  Sanger,  956. 
Harrington  v.  Buffalo,  558. 
Harrington  v.   Butte,  A.  &  P.  Ry.  Co., 

985. 


5644  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Harrington  v.  Eureka  Hill  Mining  Co., 
239  gr. 

Harrington  v.  Hall,  1185.  1208,  4427. 
Harrington  v.  Kansas  City  Ry.  Co.,  243. 
Harrington  v.  Tx)S  Angeles  Ry.  Co.,  931. 
Harrington  v.  People,  875. 
Harrington  v.  Sedalia,   997, 
Harriott  v.  Holmes,  324. 
Harris  v.  Ansonia,  291. 
Harris   v.   Atlantic   Coast   Line  R.   Co., 

881,  922. 
Harris    v.    Brown's    Bay    Logging    Co., 

642,  836,  SS6,  3908,  4029. 
HaiTis  V.  Camp,  5438. 
Harris   v.    Carstens  Packing   Co.,    1187, 

1188. 
Harris  v.   Com.,  810.  2194,  2288,  3618. 
Harris  v.  Crawley,   1181. 
Harris  v.  First  Nat.  Bank,  922. 
Harris  v.  Harms,  1435. 
Harris  v.  Harris,  949,  972,  978,  1383. 
Harris  v.  Lyons,   2088. 
Harris  v.  McArthur.  SOS. 
Harris  v^  Murfree,  65. 
Harris  v.  Murphy,  83. 
Harris  v.  People,  131.  926,  1013. 
Harris  v.  Russell,  481. 
Harris  v.  Shebek,   139. 
Harris  v.  Smith,  943. 
Harris  v.  State,  58.  71,  91,  96,  182,  225, 

278,  306,  361.  370,  403,  420,  4.30,  445, 

446.  452,  453,  460,  503,  542,  575,  591, 

597,  599,  630,  655,  665,  745,  793,  816, 

847,  2254,  3217. 
Harris  v.  Thomas.  916,  3831,  3848. 
Harris  v.  U.  S.,  14. 
Harris  v.   Washington-Portland   Cement 

Co..   268. 
Harris  v.  Welch,  763. 
Harris  v.  Woody,   105. 
Harris  Irby  Cotton  Co.  v.  Duncan.  4428. 
Harris  Lumber  Co.  v.  Morris,  205. 
Harris  &  WTiite  v.  Stone,  1557,  1558. 
Harrison  v.  Ad.Tnison.  1202. 
Harrison   v.   Com.,   183. 
Harrison   v.    Corry   Pharmacy,   196. 
Harrison  v.  Crocker,  904. 
Harrison  v.  Farmers'  B.ink,   136. 
Harrison  v.  Franklin,  108. 
Harrison   v.  Kansas  City  Electric  Light 

Co.,  2.562. 
Harrison  v.  Kiscr,  387. 
Harrison  v.  Lakenan,  313,  1171. 
Harrison  v.  Mcnelioe,   S17. 
Harrison  v.  Poiu-ock,  207. 
Harrison   v.  Pcni)]^,    3tH2. 
Harrison  v.  Stntc,  90.  100.  22R,  330,  353, 

367.   n.'!l.   l(»fV5,   314(5,   .3399. 
narrisun     v.     Washington    Marino    Ins. 

Co..  !»S4. 
Harrison    v.    Western    Union    Tel.    Co., 

Ilarrod  v.   I'.isson,  998. 

Harnxl  v.  H.-imniond   Packing  Co.,  (357. 

Tfarnthl   v.   lliirnild,    16. 

Iliirrold  V.  Territory   of  Oklahoma,  18S. 

lliirrolson    v.   SIjiI.',    1(1(15. 

Harroiin   v.   Bf-nton,  30L 

Hurt  V.  Bray,  704. 


Hart  V.  Buckley,  281. 

Hart  V.  Carsley  Mfg.  Co.,  776. 

Hart  V.  Ced:ir  Rapids  &  M.  C.  Ry.  Co., 

974,  983,  5080. 
Hart  V.  Drumm,  845. 
Hart  V.  Fresno  Traction   Co.,  75. 
Hart  V.  Gould,  2068,  2069. 
Hart  V.  Hart,  54. 
Hart  V.  Hopson,  357. 
Hart  V.  Menefee.   166. 
Hart  V.  Metropolitan  Discount  Co.,  193. 
Hart  V.  New   Haven,   415. 
Hart  V.  Niagara  Fire  Ins.  Co.  of  State 

of  New  York,  488. 
Hart    V.    Sharpton,    1172,    1175,    2060, 

4452. 
Hart  V.   State,  272,  382,  434,  444,  608, 

703,  866,  3096. 
Hart  V.  U.  S.,  7. 
Hart-Parr  Co.  v.  Paine,  748. 
Hart  Realty  Co.  v.  Ryan.  155. 
Harter  v.  Whitebread,   937. 
Hartfelder  &  Cochran  v.  Clark,  866. 
Hartford  v.  State,  32. 
Hartford  Deposit  Co.  v.  Pederson,  807. 
Hartford  Fire  Ins.  Co.  v.  Brown,  982. 
Hartford  Fire  Ins.  Co.  v.  Cincinnati,  N. 

O.  &  T.  P.  Ry.  Co.,  4703,  4764. 
Hartford  Fire  Ins.  Co.  v.  Enoch,  2796. 
Hartford  Fire  Ins.   Co.  y.  Josev.  222. 
Hartford  Life  Ins.  Co.  v.  Hope,  2898. 
Hartford  Life  Ins.  Co.  v.  Sherman,  161. 
Hartford  Mill   Co.  v.  Hartford  Tobacco 

Warehouse  Co.,   2.59. 
Hartgraves  v.   Strite,  275. 
Hartigan  v.  Territory,  181. 
Hartley  v.  Calbreath.  136. 
Hartley  v.  State.  599. 
Hartman  v.  Flaherty.  821. 
Joline,  767. 
Pittsburg  Incline-Plane  Co., 


State,  3627. 
Fehrcnbach  Brewinc 


Co.  V. 


Hartman 
Hartman 

386. 
Hartman  v. 
Hartman  & 

Clark.  480. 
Hartpence  v.  Rodgers,    355,    725,    3498, 

3507. 
Hartrich  v.  ITawes,    147. 
Ilnrtrick  v.  Ilartrick.  895. 
Hartshorn  v.  Bvrlingtou  C.  R.  &  N.  R. 

Co.,   2(i20,   262S. 
Hartshorn  v.   Hartshorn, 
Hartwell  v.   State,  273. 
Pliirtwig  V.   Gordon,    800. 
Harvey  v.  Chicago  tt  A. 


324. 


Ry.  Co.,  254, 


724. 

Harvey  v.  Clarinda.    399. 
Harvey  v.  1  >()d'4e,  121. 
Harvey  v.  Ellitiiorpe.    5341. 
Harvey  v.  lOpcs,    1010. 
Harvey  v.  (ii;iham,    S21. 
Harvey  v.   Hjirvey,    222. 
Harvey  v.  Kecgan,    801. 
Harvey  v.  IMctiuirk.  492,  776. 
Harvey  v.  Miles,  713. 
Harvey  v.  Nassau  Kh'ctric  R.  Co.,  5128. 
Harvrv  v.   Sniilli,    1175. 
Harvey  v.  State.  SO,  113,  1S5,  199,  445, 

452,  400,  510.  G22,  711,  760. 


CASES  CITED  5645 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Harvey  v.  Tacoma    Ry.    &    Power    Co., 

639,  SS6. 
H.arvey  v.  Tama  County,  812,  877. 
Harvcv  Chalmers  &  Son  v.  J.  R.  &  J. 

A.  Bowen,  4506. 
Harwell  v.  Columbia  Mills,  4046,  4081, 

4152. 
Harwell  v.  Southern       Furniture       Co., 

147. 
Harwell  v.  State.  270.  292.  450.  569. 
Ha.sbrouck  v.  Milwaukee,    805,    806. 
Hash  V.  Com.,   548. 
Haskell  v.  Cape    Ann    Anchor    Works, 

549. 
Haskell  &  Barker  Car  Co.  v.  Erickson. 

896. 
Haskell    &    Barker    Car    Co.  v.  Trzop, 

2.52. 
Haskett  v.  Auhl,  29.35. 
Ha  skew  v.  State.    103. 
Haskins  v.  Haskins.   491. 
Haskins  v.   State,  629. 
Hastings'  Adm'r  v.  Eckley's  Aclm'r,  173. 
Haswell  v.  State.  512. 
Flatf^h  V.  Lake  Shore  &  M.  S.  Ry.  Co.. 

4700. 
Hatch  V.  Marsh,  776. 
Hatch  Bros.  Co.  v.  Black.  635. 
Hatchell  v.  Chandler.    934. 
Hatcher  v.  State,  299,  660. 
Hatfield  v.  Chenoweth,    807. 
Hatfield'  v.  Chicago,  R.  I.  &  P.  Rv.  Co., 

26.  1003. 
Hatfield  v.  Griffith,    283. 
Hatfield  V.  Swift.   784. 
Hatfield  Special  School  Dist.  v.  Knisht, 

1597.  1600. 
Hathaway  v.  Detroit.  T.  &  M.  Ry.  Co., 

4741. 
Hathaway  v.  State,  508. 
Hathaway's  Will.  In  re,  104. 
Hatchcock  v.  Gray.  933. 
Hatton  V.  Hodell   Furniture   Co.,  259. 
Hauber  v.  Leihold,    2093. 
Hauerbach  v.  Calder,    3886. 
Haueter    v.  Marty,   964. 
Haufif  ct  Stormo  v.  South  Dakota  Cent. 

Ry.  Co.,  901. 
Haugen   v.    Chicago,   M.    &    St.   P.   Ry. 

Co.,  192. 
Hanger  v.  U.  S.,  2228. 
Haiik  V.  Brownell,  162. 
Hauk  V.  State.  90,  186,  2193,  2286. 
Haun  V.  Rio  Grande   W.   Rv.   Co.,  103, 

959. 
Haun  V.  Tally.    915,    2444,    4378,   4406. 
Hauser  v.  State,  293. 
Hauss  V.  Niblack,    1315. 
Haven      &      Clements  v.  James,      2101, 

2968. 
Havens  v.  Com.,  911. 
Haverly  v.  Com.,    3290. 
Havill  V.  State,    16,    55. 
Hawe  V.  State,   607. 
Hawes  v.  Burlington,    C.   R.    &   N.   Ry. 

Co.,  960,  967. 
Hawes  v.  Engler,  894. 


Hawes  v.  Kansas     City      Stock     Yards 

Co.,  635. 
Hawes  v.  State,  76. 
Hawk  V.  Crago,  9.50. 
Hawlv-es  V.  Hawkes,    54.34. 
Hawkins  v.  Costigan.  105. 
Hawkins  v.  Davie,   2987. 
Hawkins  v.  E.     L.     Welch     Co.,     4952, 

4982. 
Hawkins  v.  House.    885. 
Hawkins  v.  Interurban    Rv.    Co..    4628. 
Hawkins  v.  St.   Louis   &  S.   F.   R.  Co., 

4043. 
Hawkins  v.  Sinclair,    683. 
Hawkins  v.  State,    15,    156,    402,    597, 

784,  935,  981. 
Hawkins  v.  Wells,    5345. 
Hawkins  v.  Westeria      Nat.      Bank      of 

Hereford,    291. 
Hawkins  v.  Yoiinc:.   983. 
Hawkins     &     Buford  v.  Edwards,    285, 

554. 
Hawkinson  v.  Olson,   1390. 
Hawley  v.  Chicago,  B.  &  Q.  R.  Co.,  75. 
Hawley  v.  State,  940. 
Hawse  v.  First   Nat.    Bank,   285. 
Hawver  v.  Whalen.   1054. 
Hay  v.  Carolina  Midland  Ry.  Co.,  882. 
Hav  v.  Reid.  3716. 
TTay  V.  State,  1026. 
Hnyden  v.  Consolidated         Mining         & 

Dredging  Co.,  766,  982. 
Hayden  v.  Frederickson,    95. 
Hayden  v.  Nott,    588. 
Havden  v.   State,  326. 
Haydenville  Min.  &  Mfg.  Co.  v.  Steffler, 

986. 
Hayes  v.  Com.,   617.   618. 
Hayes  v.  Farwell,  964. 
Hayes  v.  Kelley,  277. 
Hayes  v.  Moulton.   20,  234. 
Hayes  v.  Nutter.   897. 
Hayes  v.  Pennsylvania  R.   Co.,   138. 
Hayes  v.  Sease,  945. 
Hayes  v.  St.  Clair,  767. 
Hayes  v.   Solomon,   935. 
Hayes  v.  State,  275.  282,  377.  382,  439, 

542,  507,  745,  958,  998. 
Hayes  v.  Union    Mercantile    Co..    2107, 

4914. 
Hayes  v.  Wagner,  409,  807. 
Hayes  v.  Williams,  820. 
Hayes'   Estate,   In   re,   974. 
Haymaker  v.  Adams,   834. 
Hayner  v.  Churchill.    289. 
Hayner  v.  People,  658. 
Haynes  v.  Duluth,  844. 
Haynes  v.  State,    273,    394,    418,    438, 

661,  2215,  2223,  3457. 
Haynie  v.  State,    934. 
Hays  V.  Borders,  880. 
Hays  V.  Hays,  232,  739,  836. 
Hays  V.  Lemoine,  167,  1140. 
Hays  V.  Smith,  1567,  1568. 
Plays  V.  State,  14.  16,  35,  80.  225,  434, 

756,  785,   803,  839,   1615,  3324. 
Hays  V.  Territory,  463. 


5646 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4S47  to  5564. 


Havs  V.  U.    S..    392. 
Haystler  v.  Owen,  636. 
Hayward  v.  Catton.  956. 
Hayward  v.  Knapp,  920. 
Hayward  v.  INIerrill.   734. 
Hayward  v.  Ormsbee,   S36. 
Hayward  v.  State,  541. 
Haywood  v.  Com.,   575. 
Haywood  v.  Bering  Coal  Co..   780. 
Haywood  v.  Kuhn,  2383.  2425. 
Hazard  v.  Smith,   926. 
Hazard  v.  Western   Commercial  Travel- 
ers' Ass'n,  759. 
Hazell  V.  Bank  of  Tipton,  930. 
Hazlett  V.  State.   131. 
Hazzard  v.  Council   Bluffs.   4292. 
H.  B.  Claflin  Co.  v.  Querns,  986. 
H.    B.    Hardenburg    &.    Co.  v.  Roberts, 

948. 
H.  C.  Powell  Music  Co.  v.  Parkersburg 

Transfer  &  Storasje  Co.,  903. 
Heacock  v.  State,   364. 
Head  v.  Bridges,  691. 
Head  v.  Hargrave,  1323. 
Head  v.  Langworthy,  801. 
Head  v.  State,  745. 

Heady    v.    Vevay    Mt.    S.    &   V.    Turn- 
pike Co.,  693. 
Heasv  v.  Irondale  Lead  Co..  984. 
Heald  v.  Western  Union  Telegraph  Co., 

492. 
Healea  v.  Ke^nan,  364. 
Healey  v.  People,  55. 
Healey  v,  Rupp,  879. 
Healv  V.   Chicago   City   Ry.   Co.,  785. 
Healy's  Will,  In  re,  948. 
Heard  v.  State,  443.  462. 

Heard  v.  U.  S.,  532. 

Hearn    v.    Wilmington    City    Ry.    Co., 

5063,  5080. 
Hearne  v.  State,  1376,  5048. 

Pleartt  v.  Rhodes,  1408. 

Ilfaston  V.  Cincinnati  He  Ft.  W.  R.  Co., 
900. 

Heath  V.  Chowninu;,  1.530.  1532. 

Heath  v.  Olons  Falls,  S.  H.  &  Ft.  E.  St. 
R.  Co.,  962. 

TTeath  v.  TIagnn.  983. 
Heath  v.  Jaquith,  192. 

Heath  v.  Stale,  2Sl.   .352,  380,  503. 

Ilecht  V.  Ebers.  4505. 

Heck  V.  Com.,  3243. 

Ilerkelman  v.  Rupp,  111. 

Hector  v.  Knox,  2<.)94.  2997. 

Hector  V.   Stilt",   1S(>. 

Ilcddon  V.  Stiite.  373. 

H.ddoiidorf  v.  Stale,  422. 

Jleddlo   V.   City    Electric   Ry.   Co.,   359. 
3(;C). 

IFcd^'cpeth  V.  Rol)ertson,  551. 

Hedser  v.  f'liirago  City  Ry.  Co.,  325. 

Il'-dgor  V.  Sintc.  .".05,  4C,4,  514,  26S1. 

IlfdKOH  V.  Mi'liopolitan  St.  Ry.  Co..  282. 

liediii  V.  Minneapolis  Surgical  Institute, 
2SS2. 

Hedlnn  v.  IIolv  Terror  Mining  Co.,  99^. 

ii.dii.k  V.  ]'.<■]],  :'.()}. 

iledrick  v.  Biiiith,  61,  740. 


Hedrick  v.  State.  443. 

Hedrick  v.  Strauss,  950,  961. 

Hedrick    v.    Western    Union    Telegraph 

Co.,  5292. 
Heenan  v.  Howard,  311,  824. 
Ileffernan  v.  Bail,  730,  735. 
Hefner  v.  Palmer,  4504.  4510. 
Hegherg  v.  St.  Louis  &  S.  F.  R.  Co.,  712, 

4073,  4093,  4112,  4172. 
Hege  V.  Newson,  857. 
Hegman  v.  Roberts,  740. 
Hegwood  V.  State,  438. 
Heidelbaugh  v.   State,  621. 
Heiden  v.  Atlantic   Coast  Line  R.   Co., 

248. 
Heidenreich  v.  Bremner,  862,  2414. 
Heiferman  v.  Greenhut  Cloak  Co.,  843. 
Heilbron  v.   State,  862. 
Heilman  v.  Com.,  210. 
Heimann  v.  Hainz,  1419. 
Heindel  v.  Hetzel,  136. 
Heineke  v.  Chicago  Rys.  Co.,  895. 
Heinel  v.  People's  Ry.  Co.,  .5139. 
Heinsen  v.  Lamb,  196. 
Heinz  v.  Cramer,  1132. 
Heinzle  v.  Metropolitan  St.  Ry.  Co.,  250, 

984,  5103. 
Heirn  y.  McCaughan,  155. 
Heiser  v.  Shasta  Water  Co.,  136,  3897, 

3968,  4166,  4168. 
Ileisler  v.  Heisler,  128. 
Heiss  V.  Lancaster,  4284. 
Heitman  v.   Chicago,   M.   &   St.  P.   Ry: 

Co.,  268,  899. 
ITeitzig  V.  Gruner.  985. 
Helbig  V.   Citizens'   Ins.  Co.,  364,   776, 

974; 

Heldenfels  v.  School  Trustees  of  School 

Dist.  No.  7.  San  Patricio  County,  738. 
Heldt  V.  State,  310. 
Helena  Gas  Co.  v.  Rogers,  220,  5192. 
Plelena  Hardwood  Lumber  Co.  v.  May- 

nanl,  236,  766. 
Helena  &  L.  Smelting  &  Reduction  Co.  v. 

Lvnch,  867. 
Heller  v.  Chicago  &  G.  T.  Ry.  Co.,  296. 
ll'llyer  v.  I'eople,  152,  335. 
Helm    V.    Anchor   Fire    Ins.    Co.,    2793, 

2830. 
Helm  V.  People,  809. 
Helm  V.   State,  189. 
Helm  &  Van  Eman  v.  Loveland,  241. 
Helms  V.  State,  302,  413,  597,  1005. 
Helms  V.  TT.  S.,  .327. 
Helms  V.  Wayne  Agr.  Co.,  125. 
llelt  V.   Smith,  726. 
Helwig  V.   Wayne  Circuit  Judge,  815. 
Hem.'inus  v.  State,  .595. 
Hembree  v.   State,  669. 
1  Iciiiiiigway  V.   State,  209. 
lleniiihill   v.   Cedar   Rapids  &  I.   C.   Ry. 

iV:  J/ight  Co.,    1552,  4.553. 
iroiiipliiil  V.  Kansas  City,  227. 
llempliiU  V.  M(M-rison,  950. 
ireinphill  v.  State,  531. 
II<Mii|)l(>ii   V.   Sliilc,  .■KllC),  .••,054. 
ilc'iuli'rson  V.  ('olcni:ui,^903. 
lleu(ler.sun  v.  Com.,  347. 


CASES   CITED 


5647 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol   4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Henderson  v.  Dennis,  14G3. 
Henderson  v.  Francis,  90S. 
Henderson  v.  Heman  Const.  Co.,  175. 
Henderson  v.  Los  Angeles  Traction  Co., 

S94.  5056. 
Henderson  v.  Mabry,  551. 
Henderson  v.  Miller,  25. 
Henderson  v.  People,  664,  667. 
Henderson  v.  State,  190,  209,  272,  362, 
434,  446,  454,'  469,  473,  522,  627.  628, 
781,  2600,  3061. 
Henderson  Mining  &  Mfg.  Co.  v.  Nichol- 
son, 4194. 
Hendrick  v.  Lindsay,  196. 
Hendricks  v.  Hnffmeyer,  5327. 
Hendricks  v.  State,  438.  1008. 
Hendrix  v.  Corning,  772. 
Hendrix  v.  Lewis,  5318. 
Hendrix  v.  State,  337. 
Hendrix  v.  U.  S.,  438,  528,  2199.  3620. 
Heninburg  v.  State,  764,  3048,  3086. 
Henke  v.  Babcock,  812. 
Henkel  v.  Boudreau,  730. 
Heukle  v.  McClure,  558. 
Hennessey  v.  Forty-Second  St.  M.  &  St. 

N.  Ave.  R.  Co.,  5129. 
Hennigh  v.   Cleveland,   C,  C.   &   St.   L. 

Ry.  Co.,  554. 
Henning  v.  Stevenson,  397. 
Henl-y  v.  Toole,  867. 
Henry  v.  Cleveland,  C,  C.  &  St.  L.  R. 

Co.,  221. 
Henry  v.  Colorado  Land  &  Water  Co., 

688. 
Henry  v.  Davis,  757. 
Henry  v.  Disbrow   Mining   Co.,   212. 
Henry  v.  Epstein,  211. 
Henry  v.  Grand  Ave.  Ry.  Co.,  4369. 
Henry  v.  Henry,  937,  1009. 
Henry  v.  Jones,  223. 
Henry  v.  Klopfer,  731,  765. 
Henry  v.  Lincoln,  9S5. 
Henry  v.  Navy  Yard  Route,  5044. 
Henry  v.  People,    134,    334,   533'.    3249, 

3254,  3279,  5548. 
Henry  v.  State,  342,  441,  631,  769,  1013. 
Henry  v.  U.  S.,  926,  5534. 
Henry    v.    Wabash    Western    Ry.    Co., 

353. 
Henry  C.  Werner  Co.  v.  Calhoun,  838. 
Henry  Gaus  &  Sons'  Mfg.  Co.  v.  Magee, 

Lattimore  &  La  B<?rge  Mfg.  Co.,  556. 
Henry  Myers  &  Co.  v.  Lewis,  4437. 
llenrvetta  Coal  &  Mininu'  Co.  v.  U'Hara, 
2392,    3913,    3914.    3940,    4075,    4142, 
4153,  4154,  4159. 
Henschen  v.  O'Banuon.  984. 
Henslee  v.  State,  2180. 
Hensley  v.  State,  575. 
Henson  v.  Kansas  City,  4300. 
Henson  v.  King,  567. 
Hentig   v.    Kansas   Loan   &   Trust   Co., 

951. 
Herdman  v.  Zwart,  5245. 
Herdman-Harrison  Milling  Co.  v.  Spehr, 

1016. 
Herlitzke  V.  La  Crosse  Interurban  Tele- 
phone Co.,  903. 


Herman  v.  Jeffries,  941. 
Herman  v.  State,  849. 
Hermann  v.  Bailey,  922.  986. 
Hermann  v.  Melver,  1439. 
Hernandez  v.  State.  209,  441,  592. 
I'erndon  v.  Burnett,  5327. 
Herndon  v.  Henderson,  767. 
Herudon  v.  Salt  Lake  City,  265. 
Herndon  v.   Southern  Ry.   Co.,   28. 
Herndon   v.   State,   395,   429,   439,   781, 

839. 
Herold  v.  Coates,  128. 
Heron  v.  State,  958. 
Heron  v.  Weston,  838. 
Herpolsheimer   v.   Acme   Harvester   Co., 

247. 
Herrera  v.  State,  438. 
Herrick  v.  Quigley,    3929,    4111,    4155. 
Herrick  v.  Waitt.  962. 
Herrick    v.    Washington    Water    Power 

Co.,  5160,  5161. 
Herrin  v.  Sieben,  919 
Herring  v.  Galveston,   H.  &   S.   A.   Ry. 

Co.,  795. 
Herring  v.  Louisville  &  N.  R.  Co.,  4389. 
Herring  v.  Skaggs.  224. 
Herring  v.   State,  292,  364. 
Herring's  Will,  In  re,  5434. 
Herron  v.  State,  809. 
Hershey  v.  Hershey,  146. 
Hershinger  v.  Pennsylvania  R.  Co.,   47. 
Hei-shiser   v.   Chicago,   B.  &  Q.   R.  Co., 

315. 
Herskovitz  v.  Baird,  S6S. 
Hersleb  v.  Moss.  959. 
Hersperger  v.  Pacific  Lumber  Co.,  478. 

2414. 
Herst  V.  De  Comeau,  765. 
Herstine  v.  Lehigh  Valley  R.  Co.,  323. 

Herzberg  v.  Riddle,   779. 
Herzog  v.  Campbell,  733,  952. 

Hess  V.  McCardell.  896,  2885. 

Hess  V.  Miles,  197. 

Hess  V.  Newcomer,   930. 

Hess  V.  Williamsport  &  N.   B.   R.   Co., 
413. 

Hess'  Estate,  In  re,  61,  93. 

Hesse  v.  Gude  Bros.-Kieffer  Co.,  296. 

Hessing  v.  McCloskey.   2922. 

Hester  v.  Jacob   Dold  Packing,  557. 

Heston  v.  Dougan,   3577. 

Hetland  v.  Bilstad,  261. 

Hettinger  v.  Drew,    258. 

Heuser  v.  Tileston  &  HoUingsworth  Co., 
880. 

Hewes  v.  Barron,  50,  78,  105. 

Hewitt  V.  Steele,  230. 

Hewlett  v.  Hyden,   2850. 

Heyde  v.  St.  Louis  Transit  Co.,  1S44. 

Heydrick  v.  Hutchinson,  47. 

Heywood  v.  State,  411.  . 

H.  G.  Williams  &  Co.  v..  Harris,  938. 

H.    Hirschberg   Optical   Co.  v.   Michael- 
son,  683. 

Hiatt  V.  Brooks,   545. 

Ilibner  v.  Fleetwood,  3726. 

llihner  v.  Westover,  817.  „    -rtr    -o 

Ilirkenbottom  v.  Delaware,  L.  &  W.  K. 
Co.,  999. 


5048 


CASE8   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  .55G4. 


Hickey  v.  Rio  Grande  Western  Ry.  Co., 

400,  881. 
Hieklin  v.  Territory,   30. 
Hickman  v.  Griffin,    1014. 
Hickman  v.  Missouri  Pac.  Ry.  Co.,  1889, 

1910. 
Hickory  v.   U.   S.,  29.  115.  328,  2239. 
Hicks  V.  Coleman,  933,  949. 
Hicks  V.  Critclier.  6S4. 
Hicks   V.   State,   30,   37,   152.   302.   3S1, 

530,  786,  839,  22G9.  .SOGl,  3086,  3137. 
Hicks  V.  U.  S..  29,  966. 
Hierholzer  v.  State.  611. 
Hiers  v.  State,   3556. 
Hishee  v.  McMillan.  38. 
Higdon  V,  Fields,  973'. 
Higdon  V.  Williamson.  955. 
Higgins  V.  Carlton,    SSO. 
Higgins  V.  Com.,  424. 
Higgins  V.  Grace,  777. 
Higgins  V.  People,  335. 
Higgins  V.  State,  915. 
Higgins  V.  Street,  944. 
Hisrgins  v.  U.  S.,  200. 
Hiffgins  V.  Williams,    217,    3947,    3953, 

3956. 
Higgins  V.  Wren.  .308. 
Iliich  V.  State,   198,  443,   831. 
Highland  v.  Houston,   E.  &  W,  T.   Ry. 

Co.,  738. 
Highland  Ave.  &  B.  R.  Co.  v.  Sampson, 

290. 
Highland  Foundry  Co.  v.  New  York,  N. 

H.  &  H.  R.  Co.,  678. 
Hiehley  v.  People.   540. 
Hiudit  V.  Klingonsraith,    1219,    1221. 
Ilightovver  v.  State,  557,  597,  658,  715, 

S<i6. 
Hildman  v.  Phillips,  412. 
Hilgcdick  v.  Gruebbel,  1453. 
Hill,  Ex  parte,  740,  764. 
Hill  V.  Com.,   226. 
Hill  V.  Dougherty,   2S9. 
Hill  V.  Duke,   89.5. 
Hill  V.  Elmore,  244. 
Hill  V.  Finigan,  104. 
Hill  V.  Fond  du  Lac,  4273. 
Hill   V.  Gibson,  1190. 
Hill  V.  (ilonwood.  4307. 
Hill   V.  <;raham,  CC. 
Hill  V.  Kansas  City   Southern  Ry.  Co., 

4o:;4. 

Hill  V.  McCrow,  1390,  1405. 

Hill  V.  Newman,  415. 

Hill   V.   I'ullinan   Co.,    20.32. 

Hill    V.   Sprinkle,    .•'.23. 

Hill  V.  Slate.  7(!,  1S9,  209,  270,  336,  357, 

ir.O,    I  (J!).  470,  (;.-.6,  674,  703,  717,  749, 

Sll.  SIS.  1241,  .3048,  34G9. 
Hill   V.  'IVrritory,  121. 
Hill   V.  Wri;;ht,  860. 
Hill'H   Arliii'r   V.    \i<-liolH,    177. 
Hill  &  Son  V.  Pillion  &  Schwartz,  1544. 
Hillburn  V.  O'P.arr.  9. 
Ililbbrant  v.  (In-i-u,  774. 
Hill'T  V.  r.ank   of   Columbia,    128,    15.3, 

2S.",. 
llillera  v.  Taylor,  3504. 


Hillliouse  V.  Jennings,  196. 

Hilliard  v.  State,    186. 

Hillis  V.  First  Nat.  Bank,  196. 

Hillman  v.  Schwenk,    358. 

Hills     V.    Interborough    Rapid    Transit 

Co.,  760. 
Hills  V.  Eudwig.   964. 
Hills  V.  State,  1376. 
Hillsboro  Oil  Co.  v.  White,  4085. 
Hillvard  V.  Bair,  490. 
Hilton  V.  Hayes.  903. 
Hilton  V.  State,  592. 
Hilton  V.  Sylvania  &  G.  R.  Co.,  759. 
Hilz  T.  Missouri  Pac.  Ry.  Co.,  248. 
Himes  v.  McKiuney,  554. 
Himrod   v.   Ft.   Pitt  Min.   &   Mill.   Co., 

4202. 
Himrod    Coal   Co.   v.    Clingan,   99,   222, 

359. 
Hinchliff  v.  Robinson,  1002. 
Hinchman  v.  State,  1016. 
Hinchman  v.  Weeks,  2S94. 
Hinckley  v.  Horazdowsky,    805. 
Hinckley  v.  Jewett,    1469. 
Findle  v.  Henly,   886. 
Hindman  v.  First  Nat.  Bank,  932,  948, 

965. 
Hindi-y  v.  McPhee,  996. 
Hinds  V.  Cottle.  179. 
Hinds  V.  Mclntire,  1541. 
Hine  v.  Bowe,   220. 
Hine  V.  Commercial  Bank  of  Bay  City, 

10. 
Hines  v.  Green,  730. 
Hines  v.  Kountis,    4584. 
Hines  v.  Meador,   1794. 
Hines  v.  Mills,  71. 
Hines  v.  Parry,  926. 
Hines  v.   State,   344,   1004,   1640,   1641, 

3253.  3406,  5416. 
Hingston  v.  ifrtna  Ins.  Co.,  2789. 
Hink  V.  Sherman,    607. 
Ilinkle  V.  Davenport.     3741. 
Ilinkley  v.  Rosendalo.  987. 
Hinkso'n  v.   Kansas  City  Life  Ins.   Co., 

985. 
Hinners  V.  Edgcwator  &  Ft.  L.  R.  Co., 

26.56. 
Hiushaw  v.  Gilpin,    1199. 
Hinshaw  v.   State,  4-59.   (571,  911,  1005, 

2285,   2286,   2302.   2303,   2318,   2324. 
Hinson  v.   King,  124. 
Hinson  v.  I'owell,    950. 
Hinson  v.  State,  2807. 
Ilinton  V.   State,  5.5. 
Hintz  V.  Tilichigan    Cent.    R.    Co.,    308. 
Hintz  V.   State,  1S7. 
Hiott  V.  Piersou.   77. 
llipes  V.  State,    215. 
Hippler  v.  Qinindt,  903. 
Hinibelli  v.  Daniels,  902. 
llirsch  «S^'  Sons  Iron  &  Rail  Co.  v.  Cole- 

Mjan,  243. 
llirscliberg     Optical    Co.  v.  Michaelson, 

(is;{. 

Hirschman   v.  People,  336. 

Hisaw  V.  Sf.'itc.  ;m:!. 

lliscock  V.  Phiuuey,  838. 


CASES   CITED  5049 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Hisler  v.   State,  16.  132.  269,  782. 
Hitcli  V.  Riggin,  4868,  4872,  4873,  4875, 

4876. 
Hitchcock  V.  Baughan,  2802. 
Hitchcock  V.  Corn  Lxch.  Bank.  710. 
Hitchcock  V.  Davis,  387. 
Hitchcock  V.  Gothenbiirn-    Water   Power 

&  Irr.  Co.,  2876.  2S90. 
Hitchcock  V.  Hassler.   909. 
Hitchcock  V.  Moore,   308. 
Hitchens  v.  EUingsworth,     2504,     2505, 

2542,  3817. 
Hite  V.  Com.,  614. 

Hite  V.  Metropolitan   St.   Ry.   Co..  193. 
Hitt  V.  Carr,    570. 
Hitt  V.  Hitt,   573. 
Hitt  V.  Terry,  975,  996. 
Hitz  V.  Illinois  Cent.  R.  Co.,  983. 
Hjeronymus  v.  State,  272,    3213.    3228. 
H.  J.  Keith  Co.  v.  Booth  Fisheries  Co., 

5362,  5363.  5365,  5366,  5367. 
H.    L.    Elliott    Jobbing    Co.  v.  Chicago, 

St.  P.,  M.  &  O.  Ry.  Co.,  898. 
Hoag  V.  Washington-Oregon        Corpora- 
tion, 167,  695,  696.  730,  2047. 
Hoagland  v.  Canfield,  139.  5226. 
Hobbs  V.  Com.,  275. 
Hobbs  V.  George  W.  Blanchard  &  Sons 

Co.,  260. 
Hobbs  V.  Smith,      2898,      2899,      2904, 

2906. 
Plobbs  V.   State,  621,  729,  839,  867,  973. 
Hobbs  V.  Straiue,    1408. 
Hobin  V.  Hobin,  481. 
Hoch  V.  People.   911. 
Hochschild  v.  Cecil,    977. 
Hockaday  v.   Schloer,    246. 
Hocker  v.  Day,  844. 
Hockersmith  v.  Hanley,  4992. 
Hocking  v.  Windsor  Spriner  Co.;  640. 
Hockmoth  v.  Des  Grands  Champ,  1125, 

1127,  1128.  11.35. 
Hocum  V.  Weitheric'k,    482. 
Ilodder  v.  Philadelphia    Rapid     Transit 

Co..  494. 
Hodge  V.  Chicago  &  A.  Ry.  Co.,  832. 
Hodge  V.  Hodge,  151. 
Hodsre  v.   State,  375,  406,  437,  516.  530, 

599,  707. 
Hodge  V.  Territory,  538. 
Hodge  V.  Tufts,  4896,  4958,  4966,  4973. 
Hodges  V.  Branch  Bank  at  Montuomery, 

832. 
Hodgens  v.  Sullivan.    223. 
Hodges  V.  Com..  3083,  3122,  3170,  3268, 

3316,  3401,  3423. 
Hodges  V.  Cooper.    920. 
Hodges  V.  Kyle,  1087. 
Hodges  V.  Lassiter,  1293. 
Hodges  T.  Hall.  645. 
Hodges  V.  State.  681,  3432. 
Hodgkins  v.  State,    509,    782. 
Hoecker  v.  State,  589. 
Hoehn  v.  East   Side  Levee  &   Sanitary 

Dist..   221. 
Hoeissig  v.  Decker,  5029. 
Hofftcre  v.  Monticello,    101. 
Hofelrxan  v.  Valentine,   279. 

Inst.to  Juries— 354 


Hoffer  V.  Gladden,  2954. 

Hoffine  V.  Ewing,  985.  1115,  1116,  1158. 

Hoffman  v.  Boomer,    719. 

Hoffman  v.  Cedar  Rapids  &  M.  C.  Ry. 

Co.,  833. 
Hoffman  v.  Chicago  Rvs.   Co..   726. 
Hoffman  v.  Clongh,  869. 
Hoffman  v.  Knight,  2060,  2061. 
Hoffman  v.  New   York   Cent.    &   H.   R. 

R.  Co.,  13. 
Hoffman  v.  Gates,  4958. 
Hoffman  v.  State,  511. 
Hoffman  v.   Stephens,    243.    364. 
Hoffman  v.  Watkins.  4480. 
Hoiau  V.  Citizens'  Ry.  Co.,  5072,  5078, 

5104,  5111,  5141,  5526.      ' 
Hosan  v.  Shuart,    227. 
Ilogan  V.  State,  315,  421. 
Hoge  V.  People,  38,  782.  991. 
Hoge  V.  Turner.  860,  3485,  4522. 
Hogel  V.  Lindell,   803. 
Hogg  V.   State,  184,   820. 
Hogge  V.  Salt  Lake  &  O.  Rv.  Co.,  2556, 

2567,   2576. 
Hogsett  V.  State,  421. 
Hogue  V.  State.  125,  3209. 
Hohstadt  v.  Daggs,    1016. 
Hoitt  V.  Holcomb,    762. 
Hoke  V.  Williamson.    3605.    • 
Holbert  v.  Allred.    880. 
Holbrook  v.  Hyde,    710. 
Holbrook  v,  J.   J.   Quinlan   &   Co.,   170. 
Holbrook   v.    Seagrave,    710,   880,   5495, 

5504. 
Holcomb  V.  Norman.  878. 
Holcomb   &  Hoke   Mfg.   Co.  v.  Cataldo, 

154. 
Holcombe  v.  Spartanburg    Ry.,    Gas    & 

Electric  Co.,  75. 
Holden  v.  Cantrell,     1135,    1439,    1440, 

1448,  1452,  1456,  1464. 
Holden  v.  Maxfield,  2725. 
Holder  v.  Giant  Lumber  Co.,  857. 
Holder  V.  U.  S.,  949. 
Holdrege  v.  Watson.    195. 
Holdridge  v.  Lee.   683. 
Holiman  v.  Roush,    4995. 
Holladay  v.  Moore.  2539.  2540. 
Holland  v.  Bell,   728,   5472. 
Holland  v.  Durham    Coal    &    Coke    Co., 

1004. 
Holland  v.  Huston,  12. 
Holland  v.  People.    825. 
Holland  v.  Rea,  757. 
Holland  v.  St.   Louis   &    S.   F.    R    Co., 

1805. 
Holland  v.  State.    380.    423.    425,    431. 

468,  604,  620,  621,  663,  760,  910,  2229, 

3229,  3466. 
Holland  v.  Williams,  66,  836. 
Holland   Banking  Co.  v.  Booth,   785. 
Hollar  V.  State,  ^26. 
HoUenback  v.  Hand,  564. 
Hollenbeck  v.  Missouri    Pac.    Ry.     Co., 

730. 
Holler  V.  Chicago  Citv  Ry.  Co..  734. 
Holley  V.  A.  W.  Haile  Motor  Co.,  224. 
HoUiday  v.  Athens,  4298,  4315. 


5650  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2130 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


HoUiday  v,  O'Gara  Coal  Co.,  1002. 
Holliday  v.  State.    158,    319.    381,    622. 
HoUin  V.   Com.,   256. 
Hollinger  v.  York  Rys.  Co.,  76. 
HolUngs     V.     Bankers'     Union     of    the 

World,  170. 
Hollinssworth  v.  Barrett,  258. 
Hollingsworth  v.  State,    342,    348,    437, 

910. 
Hollingsworth  v.  Warnock,    5418. 
Hollins'v.  State.  559. 
Hollis  V.  State.    839. 
Holloran  v.  Meisel,  144. 
HoUoway  v.  Com.,  13.  457. 
Holloway  v.  Gotten,  93. 
Holloway  v.  Dunham,  957. 
Hollowav  V.  Mountain   Grove   Creamery 

Co.,  4931,  4932. 
Holloway  v.  Schooley,  968< 
Holloway  v.  State,  502. 
Holly  V.  Flournoy.  303. 
Holly  V.  Hollv,  830. 
Holly  River   Coal   Co.  v.  Howell.   1138. 
Hollywood  V.  State,  534. 
Holm  V.  Carver,  1001. 
Holm  V.  Sandberg,    952. 
Holman  v.  Boston  Land  &  Security  Co., 

949. 
Holman  v.*. Boston   &   M.   R.   R.,  13. 
Holman  v.  Herscher,  952,  964. 
Holmes  v.  Ashtabula  Rapid  Transit  Co., 

920. 
Holmes  v.  Bluff  City  Lumber  Co.,  4010, 

4013,   4025,   4071. 
Holmes  v.  Braidwood.   931. 
Holmes  v.  Clisby,   658. 
Holmes  v.  Cook,  111. 
Holmes  v.  Gerry.  5341. 
Holmes  v.  Halstid,   221,   900. 
Holmes  v.  Horn,  20. 
Holmes  V.  Montauk   Steamboat  Co.,  41, 

S55. 
Holmes  v.   Protected  Home  Circle,   66-1. 
Holmes  v.   State,  30,  78,  293,  343,  377, 

302,  443.  463,  49S,  507.  537,  540,  588, 

664,   668,   672,   804,   5551. 
Holmes  v.  Strong,  3917. 
Holmes  v.  Tyler,    3491. 
Holmes  v.  Weinheimer,  224. 
Holmgren  v.  U.  S.,  152. 
Holsman  v.  U.  S.,  2163. 
Hoist  V.  Stewart,    254. 
Holslou  V.  Southern  Ky.  Co.,  300,  310. 
Jlolt  V.  Georgia  Ry.  &  Power  Co.,  852. 
Holt  V.  Ivcslie,  224. 
Holt  V.  Myei-s,   11 88,  1191,  1193. 
Holt  V.  Nii'ison,  902. 
Holt   V.    School    Dist.    No.    71    of   King 

County,  KXJl. 
Holt  V.  Spokane  &  P.  Ry.  Co.,  635,  648, 

706. 
Hf)lt   V.   State,  185.  438,  450,  659,  662, 

716,  735,  7S,S.  K','.). 
Holt  V.   IJ.  S.,  .■;7»,  958. 
HoK^jreve  v.  Wiulkcr,  4440. 
Hollou    V.   f'ochnin,  157. 
Holloii    V.   Stair-,    IHI. 
Hull./iiinn    V,    JJoMglas,    1121,    1150. 


Holwerson  v.    St.   Louis   &   S.   Ry.  Co., 

230. 
Holzemer  v.    Metropolitan   St.   Ry.   Co  , 

899,  5085. 
Homan  v.  Franklin  County,   1504. 
Home  Fire  Ins.  Co.  v.  Decker,  664,  878. 
Home  Fire  Ins.  Co.  v.  Phelphs,  956. 
Home  Friendly  Soc.  v.  Berry,   170. 
Home  Ins.  Co.  v.  Gagen,  106. 
Home     Insurance    &     Banking     Co.     v. 

Lewis.  2791. 
Home  Life  Ins.  Co.  v.  Sibert,  891,  3781. 
Home  Lumber  Co.  v.  Hartman,  564. 
Home  Savings  Bank  v.   Stewart,  721. 
Home    Savings    Bank    of    Fremont    v. 

Shallenberger,  2992. 
Homer  v.  State,  152,  801. 
Honaker  Lumber  Co.   v.  Call,  4091. 
Honeycutt  v.  State,   654. 
Honick    v.    Metropolitan    St.    Ry.    Co., 

776. 
Hood  V.  Hood,  553,  869. 
Hood  &  Wheeler  Furniture  Co.  v.  Royal, 

912. 
Hooker  v.  Johnson,  240. 
Hooker  v.  Norfolk  &  S.  R.  Co..  8S1. 
Hooker  v.  Van    Slambrook,   2695,   4453. 
Hooks  v.  Mills,  777. 
Hooks  V.  State,  503. 
Hooksett    V.    Amoskeag    Mfg.    Co.,    834, 

973. 
Hooper  v.  Herring,  747. 
Hooper  v.  Moore,   179. 
Hooper  v.  State,  599.  756. 
Hooten  v.  State,    226,    269,    535,     781, 

2.331. 
Hoover   v.   Mercantile   Town   Mut.    Ins. 

Co.,  767. 
Hoover  v.  State,    134,    162,   680. 
Hopcraft  v.  Kittredge,   944. 
Hope  V.  Burton,   1322. 
Hope  V.  West  Chicago  St.  R.  Co.,  25. 
Hopfinger  v.  Young,  5237. 
Hopkins  v.  Bishop,  823,  2946. 
Hopkins  v.  Dipert,   811. 
Hopkins  v.  Southern  Ry.   Co.,  886. 
Hopkins  v.  State,   275,    583,   3397. 
Hopkinson  v.  People.   551. 
Hopp  V.  Chicago  City  Ry.  Co.,  309. 
Hoppe  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

581. 
Ilopperwood   v.    State,   114. 
Hopson  V.  Union  Traction  Co.,   914. 
Hopt  V.  Utah,  525. 
Horace  F.  Wood  Transfer  Co.  v.  Shel- 

ton,  2430. 
Horgan  v.  Rapid  Transit  Subway  Const. 

Co.,  230. 
Ilorka  V.  Wieczorek,  153,  4206. 
Horn  V.  La  Crosse  Box  Co.,  580,  3905, 

4033.  4071. 
Horn  V.  Southern  Ry.,  986.   1927. 
Horn  V.   State,    !(►,    35,    (J3.    417,    451, 

456,  534,  914,  3296,  3462. 
Horn   V.  Territory,    376,    502. 
Hornbiickle  v.  Slate,  341. 
Home  v.  State,   7S,    452.  • 

llonier  v.  Frazicr,   2122. 


CASES   CITED 


5651 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 

Horney  v.  St.    Louis   &  N.   E.    R.   Co., 

2454. 
Hornish  v.  People,   2304. 
Horr  V.  C.  W.  Howard  Paper  Co..  550. 
Horstman  v.  Chicago  Rys.   Co.,   494. 
Hortoa  v.   Com..    308.  532,  2189,   3070, 

3071,  8076,  3418.  5531. 
Horton  v.  Pluddleston,  894. 
Horton  v.  Jackson,    925. 
Horton  v.  People,  108. 
Horton  v.  Seaboard  Air  Line  Ry.,  136, 

4044. 
Horton  v.  State,  442,  447,  1004. 
Horton  v.  IJ.  S.,  537. 
Horton  v.  Williams,  874. 
Horwitz  V.  La  Roche,  4856. 
Hoseth  V.   Preston  Mill  Co.,  987. 
Hosey  v.  State,  225,  781. 
Hoskovee  v.    Omaha    St.   Ry.    Co.,   478, 

492    694   5527. 
Hosfe'y  v.  Brook's,    .3684,    3731,    3742. 
Hospital  of  St.  Vincent  of  Paul  in  City 

of  Norfolk  V.  Thompson,  3480. 
Hostetter   v.    Green,    3496,    3499,    3502, 

3507    3508 
Hostetter  v.  Illinois  Cent.  Ry.  Co.,  235. 
Hostettler  v.  Mushrush,   759. 
Hotchkiss  V.  Bon  Air  Coal  &  Iron  Co., 

59. 
Hotchkiss  V.  Phoenix  Ins.  Co.  of  Brook- 
lyn, 2808. 
Hotchkiss'  Will,  In  re,  172. 
Hotel  Ass'n  of  Omaha  v.  Walters,  139, 

950. 
Hotema  v.  U.  S.,  3020,  3038,  3041. 
Hot    Springs    St.   Ry.    Co.    v.    Hildreth, 

174.  211. 
Houck   V.  Heinzman,  2923,   2936,   2954, 

2956,  2959. 
Houck  V.  Williams,  283. 
Houfif    &    Holler    v.    German    American 

Ins.  Co.,   171,  2801,  2802. 
Houghtaling  v.  Ball,  124. 
Houghton  V.  New  Haven,  8,  895. 
Houk  V.  Branson,  864. 
Houpt  V.   State,  2660. 
House  V.  Davis,  2779. 
House  V.  Marshall,  5354. 
Householder  v.  Granby,   801. 
Houser  v.  Carmody,  502S. 
Housh  V.  State,  31. 
Housley  v.  State,  915. 
Houston  V.  Lane,   936. 
Houston  V.  State,  442,  575,  580. 
Houston   Belt   &   Terminal    Ry.    Co.   v. 

Johansen,  749. 
Houston   Belt   &   Terminal   Rv.    Co.   v. 

Montello.  147. 
Houston    Belt   &    Terminal    Rv.    Co.   v. 

Price,  4658,  4698.  4703. 
Houston    Belt   &   Terminal    Ry.    Co.   v. 

Wilson,  2615. 
Houston   Belt   &   Terminal    Ry.    Co.    v. 

Woods,  175. 
Houston  Chronicle  Pub.  Co.  v.  Lemmon, 

4183. 
Houston  Chronicle  Pub.  Co.  v.  Murray, 

63. 


Houston   Chronicle   Pub.   Co.   v.    Quiiui. 

3739. 
Houston   City   St.    Ry.   Co.   v.   Artusev. 

150. 
Houston  City  St.  Ry.  Co.  v.  Ross,  692. 
Houston   Electric  Co.  v.  Flattery,  2460. 

2486,  2496. 
Houston    Electric    Co.    v.    Nelson,    107, 

724. 
Houston,  E.  W.   T.  Ry.  Co.  v.  Adam<, 

640. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Dolan, 

222. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Lacy, 

59. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Lynch, 

1965. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Rich- 
ards, 112,   683. 
Houston.  E.  &  W.  T.  Ry.  Co.  v.  Roach, 

845.  1811, 
Houston,   E.  &  W.  T.  Ry.  Co.  v.  Run- 
nels, 23,  42,  9.86. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Sum- 
mers, 143,  1805,  1810,  1934. 
Houston,  E.  &  W.  T.  Ry.  Co.  v.  Vinson, 

662. 
Houston  Ice  &  Brewing  Co.  v.  Nicolini, 

398. 
Houston   Oil   Co.   of  Texas  v.  McGrew, 

155. 
Houston  Printing  Co.  v.  Moulden,  3674. 
Houston  &  T.  C.  R.  Co.  v.  Anglin,  714. 
Houston    &   T.    C.    R.   Co.   v.   Batchler. 

1721,  2028.  2030,  2031. 
Houston    &    T.    C.    R.    Co.    v.    Bulger. 

4378. 
Houston   &  T.   O.   R.   Co.    v.  Bell,  683. 
Houston   &  T.  C.  R.   Co.  v.  Buchanan, 

634. 
Houston  &  T.  C.   R.  Co.  v.  Burns,  69. 

147. 
Houston  &  T.  C.  R.  Co.  v.  Copley.  142. 
Houston  &    T.    C.    R.    Co.  v.  Corsicana 

Fruit  Co.,  237. 
Houston  &  T.  C.  R.  Co.    v.  Craig,  718, 

845. 
Houston    &    T.    C.    R.    Co.  v.  Crowder, 

150,  249. 
Houston  &  T.  O.  R.  Co.  v.  Davenport, 

845. 
Houston    &    T.    C.    R.    Co.  v.  Dotson, 

398,     1760,     1773,    1878.    1906,  1933, 

1936,  1967,  2426. 
Houston  &  T.  C.  R.  Co.  v.  Ellis,  4787, 
Houston  &  T.  C.  R.  Co.  v.  Finn.  986. 
Houston    &   T.    C.    Rv.    Co.  v.  Gorbett, 

1763,   1774,   1936,   1984.   1988. 
Houston  &  T.  C.  R.   Co.  v.  Grych,   71. 
Houston    &   T.    C.    R.    Co.  v.  Haberlin, 

979. 
Houston  &  T.  C.  R.  Co.  v.  Harris,  86. 
Houston  &  T.  C.  R.  Co.  v.  Harvin,  122, 

749. 
Houston  &  T.  C.  R.  Co.  v.  Hawkins  & 

Nance,  107. 
Houston    &   T.    C.   R.    Co.  v.  Hubbard. 

175. 


5652 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  .'5475  to  4845;    Vol.  5,  pp.  4847  to  5S64. 


Houston   &   T,   C.   Ry.    Co.  v.  .Johnson, 

1912. 
Houston  &  T.  C.  R.  Co.  v.  Lemair,  3"J9. 
Houston  &  T.  C.  R.  Co.  v.  Lentz.  843. 
Houston  &    T.    C.    R.    Co.  v.  Lindsey, 

781. 
Houston  &  T.  C.  R.  Co.  v.  McCullough, 

1977. 
Hop-^ton     &    T.    C.    R,    Co.  v.  McNeel, 

1757. 
Houston  &    T.    C.    R.    Co.  v.  Maxwell, 

639    979. 
Houston    &   T,    C.    R.    Co.  v.  Mayfield, 

1000. 
Houston  «&  T.   C.  Ry.   Co.  v.  IMoss,  70. 
Houston   &  T.   C.   R.   Co.  v.  O'Donnell, 

71.  148. 
Houston  &  T.  C.  R.  Co.  v.  Oram,  922. 
Houston    &    T.    C.    R.    Co.  v.  Roberts, 

667. 
Houston    &    T.    C.    R.    Co.  v.  Rutland, 

779. 
Houston  &  T.    C.    Ry.    Co.  v.  Shirley, 

212. 
Houston  &  T.  O.  R.  Co.  v.  Strickel,  68. 
Houston    &   T.    C.    R.    Co.  v.  Swancey, 

483. 
Houston  &  T.  C.  R.  Co.  v.  Turner,  865, 

927. 
Houston  &  T.  C.  R.  Co.  v.  Walker,  146. 
Houston  &  T.  C.  R.  Co,  v.  Washington, 

10,   104. 
Houston  &  T.  O.  R.  Co.  v.  White,  165. 
Houston    &    T.    C.   R.    Co.  v.  Wilkins, 

121.  261,  4G13.  4614. 
Houts  V.  St.    Louis    Transit    Co.,   3928, 

4057,  4110.  4137. 
Houtz  V.  People,   270. 
Hovey  v.  Hobson,  398. 
Hovey  v.  Micliisan    Tel.    Co..    843. 
Hovey  t.  See,  579. 
Hovius  V.  Cincinnati,    N.    O.    &    T.    P. 

Ry.  Co..  4.571. 
Howard  v.  Pabcock.  1335,  1336. 
Howard  v.  Beldcnville  Lumber  Co.,  577, 

6-41,  668. 
Howard  v.  Britten,   398. 
Howard  v.  Com.,  462. 
Howard  v.  Georgia   Railroad,   72. 
Howard  v.  Inhabitants       of       Mendon, 

.^.183. 
Ilow.'ird  V.  Louisville  Ry.  Co.,  18.39. 
Howard  v.  State.    272.    310.    316.    317, 

362,  442,  516,  519.  .520.  .5.38,  661,  691, 

784.   842,   910.   3099,   3204. 
H<.ward  v.  Taylor,   635. 
I  Inward  v.  I'urner,    842. 
Howard  v.  Washington     Water     Power 

('».,  979. 
Tldward  v.  WofTord,   124. 
Howard   v.  Wortliington,    1010. 
llowiird    V.   Ziiii|)i;lni;in,     ISl. 
Howard     (Jouuty    Com'rs  v.  Logg,    154, 

.S(;4,  920. 
Ilowat  V.  Howat's  Ex'rs,  5450. 
Howe  V.  Hdwi'.    777. 
Ilowc  v.   WyiU:  2092,  4426,  4427. 
Howe  V.  .Miller,  810. 


Howe  v.  North,  636. 
Howe  V.  O'Brien,  683. 
Howe  V.  West  Seattle  Land  &  Improve- 
ment Co.,  921. 
Howell  V.  Clements,    312. 
Howell  V.  Empire     State     Surety     Co., 

759. 
Howell  V.  Hanrick,   171. 
Howell  V.  Lansing     City     Electric     Ry. 

Co..    637. 
Howell  V.  Lawrenceville  Mfg.   Co.,   149. 
Howell  V.  People.   202. 
Howell  V.  Solomon,    4426. 
Howell  V.  State,  16.  336,  356,  376,  465, 

507,   515,    602,   656,    728,    998,    1013, 

2259,  3396. 
Howell  V.  Ware,  1411. 
Howell  V.  Winters,    1260. 
Howerton  v.  Iowa   State  Ins.   Co.,   920. 
Howerton  v.  State,    292. 
Howes  V.  Baltimore  &  O.  R.   Co.,  903, 

979,  1720,  2404. 
Howgate  v.  U.  S.,  910. 
Howie  V.  California    Brewery    Co.,   244. 
Howland   v.    Marine   Ins.    Co.    of   Alex- 
andria, 217. 
Howlett  v.  Dilts,   919. 
Howser  v.  State.  590,  1209,  1210. 
Hoxie  V.  State,  326. 
Hoxsey  v.  St.  Louis  &  S.  Ry.  Co.,  556. 
Hoyle  V.   State,    847. 
Hoyt  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

2655. 
Hoyt  V.  Hoyt,  253. 
Hoyt  V.  Kansas      City     Stockyards     of 

Missouri,  898. 
Hovt  V.  People.  340.  2231. 
Hoyt  V.  Western  Union  Tel.  Co.,  5294. 
Ilronok  v.  People,  35. 
H.  R.  Wyllie  China  Co.  v.  Vinton,  171. 
IT.    Sinning  v.  Sumpter,    5263. 
Hubbard  v.  Concord.   4296. 
Hubbard  v.  State,  815,  935,  3266. 
Hubbard  v.  Wabash  R.  Co..  4582. 
Ilubenthal  v.  Gibbons,   4452. 
Huber  v.  Texas  &  P.  Ry.  Co.,  774. 
lluber  V.  Zeiszler,   837. 
Hubert  v.  American  Surety  Co.  of  New 

York,  985. 
Hubert  v.  New   York,   N.   H.    &   H.   R. 

Co.,  794. 
Iluekabee  v.  State,  496. 
Hufkabv  v.  St.   Louis,   I.   M.   &  S.   Ry. 

Co.,  951,  1931,  1993. 
Huck.ba  V.  State,  444. 
Iludiilcston  V.  Com.,   851. 
Ilnddb'ston  v.  State.      403,     435,      801. 
lludcls.m  V.  Slate,  181,  1014. 
Huduiugs  V.   I'.urgo.  221. 
Hudson   V.   P.est,   10,   25,   100. 
Ili'dsoii   V.   Brown      Lunilier     Co.,     978, 

2;M7.  :!S97,   4130.  416S. 
Hudson   V.  Com.,    495. 
Hudson  V.  German      Fruit     Co.,     4925, 

t!t2(;. 
Hudson   V.   Himli.'in,  .54.50.  5471. 
lludsou  V.  Marlborough,  881. 


CASES  CITED  5G53 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 :    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Hnrlson  V.  Minneapolis,     etc.,     R.     Co., 

Huflson  V.  Morriss,   757. 

Hudson  V.  Repton     State     Bank,     234, 

1404,   1425. 
Hudson  V.  Salley,  902. 
Hudson  V.  State,    190.269,319,332,383, 

571,   505,   2209,   5546. 
Hudson  Ice  &  Machine  Works  v.  Bland 

&  Chambers,   290. 
Hudspeth  V.  Yetzer.    1325. 
Huebner  v.  State.    673. 
Huelsenkamp  v.  Citizens'  Ry.  Co.,  1723. 
Huoni  V.  Freehill.  47S. 
Huff  V.  St.  Joseph  Ry.,  Light,  Heat  & 

Power  Co..  324,   1012. 
Huff  V.  Cox,  17. 
Huff  V.  State.   496.   631,   5516. 
Huff  V.  Territor.v.  958. 
Huff  V.  Welch,  5430.  5438,  5449,  5457, 

5462,    5463,  '5468,    5474,    5475.    5477, 

5478. 
Huffman  v.  Alderson's    Adm'r,    987. 
Huffman  v.  Cauble,    125. 
Huffman  v.  Graves,  744. 
Huffman  v.  State,   187,   198.   717,   1210. 
Huffman  v.   Sudbury,  737. 
Hufford  V.  Metropolitan     St.     Ry.     Co., 

641,  1899. 
Hufft  V.  Dougherty,  161. 
Hufft  V.  St.  Louis  &  S.  F.  R.  Co.,  246. 
Hufnade  v.  Delaware    &    H.    Co.,    885. 
Hugirins  V.  Carey,   230,   639. 
Hus-gins  V.  Southern  Ry.  Co.,  124,  3893. 

3996,    4091,    4092,    4093,    4111,  4120, 

4127. 
Huggins  V.  State,  375. 
Hushes  V.  Albertville     Mercantile     Co., 

552. 
Hughes  V.  Antietam    Mfg.   Co.,   2130. 
Hughes  V.  Bilbv.  5562. 
Hughes  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 

2447. 
Hughes  V.  Chicago    &   A.    R.    Co.,    984, 

1001. 
Hughes  V.  Eldorado  Coal  &  Mining  Co., 

148,   800. 
Hughes  V.  Hughes,  307,  776. 
Hughes  V.  Kelly,  554.  2943. 
Hushes  V.  Robinson,  933. 
Hughes  V.  State,  199,  293,  375. 
Huahes  v.  TJ.  S.,  444. 
Hughes-Buie  Co.  v.  Mendoza,  748. 
Hughey  v.   Lennox,   5232. 
Huguley  v.  State,  159,  546. 
Hulbert   t.    New    Nonpareil    Co.,    3689, 

3700. 
Hulehan  v.  Green  Bay,  W.  &  St.  P.  R. 

Co.,  945.      ■ 
Hulett  V.  Missouri,   K.    &   T.    Ry.    Co., 

861,  1002. 
Hulett  V.  Patterson,  6. 
Hull  V.  Detroit  United  Rv.,  2677. 
Hull  V.  St.   Louis,   93.   95. 
Hull  V.  Seaboard  Air  Line  Ry.,  2443. 
Hull  V.  State,  108,  867. 
Hulse  V.  St.  Joseph  Ry.  Co.,  977,  1001, 

3999. 


Humble  v.  Shoemaker,  5029. 

Humes    v.    Decatur    Land    Improvement 

(fc  Furnace  Co.,  1315. 
Humes  v.  U.  S.,  839,  909. 
Hummer  v.  Midland  Casualty  Co.,  155. 
Hummer's   Ex'x   v.    Louisville   &   N.   R. 

Co.,  990,  4043.  4703,  4712. 
Humphfres    v.    Western    Pac.    Ry.    Co., 

3931,  3932,  4052. 
Ilumohrey  v.  Morgan,  124. 
Humphreys  v.   Smith,  243,  359. 
Humphreys  v.  State,  665,  3024,  3430. 
Humphries  v.  State,  342,  413,   754. 
Humphries  v.  Union    &   Glenn    Springs 

R.  Co.,  998. 
llunner  v.  Stevenson,  70,  897. 
Hunnicutt  v.  Peyton,  932. 
Hunt  V.  Allison,  2905. 
Hunt  V.  Atlantic  Coast  Lumber  Corpo- 
ration, 62,  952. 
Hunt  V.  B-cker,  20,  936. 
Hunt  V.  Bennett,   6. 
Plunt  V.  Com.,  55. 

Hunt  V.  Desloge  Consol.  Lead  Co.,  984. 
Hunt  V.  Douglass  Tp.,  907. 
Hunt  V.  Elliott,  864. 
Hunt  V.  Fitchburg  R.  Co.-  4641. 
Hunt  V.  Johnson.  151,  441&. 
Hunt  V.  Kile,  3967. 
Llunt  V.  P.    J.    Moran,    Inc.,    902,    979, 

3952,  3953. 
Hunt  V.  St.  Louis,  128,  898,  4278,  4297. 
Hunt  V.  State,   55,  104,  182,   437,   457, 

3456,  3622,  3640. 
Hunt  V.  Toulmin,  832. 
Flunter  v.  Burroughs,  4485. 
Tlunter  v.  Durand,  2.346,  4315. 
Hunter  v.  D.  W.  Alderman  &  Sons  Co., 

147. 
Hunter  v.  Jones,  834. 
TTunter  v.  La-nius,  1385,  1386. 
Hunter  v.  Malone,  1117. 
Hunter  v.  Quaintance,  2429,  5206,  5207, 

5219,  5253,  5260. 
Hunter  v.   Randall,  291. 
Hunter  v.  State.  15,  187,  199",  274,  299, 

305,    318,    339,    363,    506,    866,    3227, 

3228,    3356,    3360,    3631,    4830,    4835, 

5541. 
Hunterbrinker  v.  Tappmeyer,  196. 
Hunting  v.  Downer,  950. 
Huntingdon  &  Broad  Top  R.,  etc.,  Co.  v. 

Decker,  2480. 
Huntington  v.   Saunders,  149. 
Hunilngton  Contract  Co.  v.   Bush,   852. 
Huntsville  Knitting  Mills  v.  Butner,  780, 

4128. 
Huntzicker's  Adm'r  v.  Pennsylvania  Co., 

807. 
Hurd  V.  Atkins,  982. 
Hurlburt  v.  Bush.  2465,  3927. 
Hurlburt  v.  Hurlburt,  6. 
liurlbut  V.   Boaz,  749,  3836. 
Hurley  v.  Territory.  58. 
Ilursey  v.   Surles,  105. 
Hurst  V.  Burnside,  968. 
Hurst  V.  Chicaao.  B.  ."t  Q.  R.  Co.,  636. 
Hurst  V.  Hill.  260,  942. 
Hurst  V.  McMullen,  749. 


5654  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  55C4. 


Hurst  V.  Madison  Coal  Corp.,  67. 

Hurst  V.  St.  Louis  &  S.  F.  R.  Co.,  767. 

Hurst  V.  State,  613. 

Hurt  V.  Barnes,  843. 

Hurt  V.  Ford,  13S9. 

Husbands  v.  St.  Louis  Electric  Terminal 
Rv.  Co.,  1827. 

Huskey  v.  State,  782. 

Huss  V.  Heydt  Bakery  Co.,  695,  736, 
4082,  4094. 

Hussey  v.  Holloway,  898. 

Hussey  v.  Ryan,  800. 

Hussey  v.  State,  472,  656,  786. 

Huston  V.  Council  Bluffs,  4275. 

Hutcheis  v.  Cedar  Rapids  &  M.  C.  Ry. 
Co.,  1769,  1923. 

Hutcherson  v.  State,  717,  3358. 

Hutchins  v.  School  Dist.  No.  81  of  Spo- 
kane County,  710. 

Hntcnins  v.     State,  81. 

Hutchinson  v.  Grain,  764,  776. 

Hutchinson  v.  Bearing,  832. 

Hutchinson  v.  Dunham,  173. 

Hutchinson  v.  Lemcke,  864. 

Hutchinson  v.  Market   Bank,  99. 

Hutchinson  v.  Piatt,  3575,  3576,  3595. 

Hutchinson  v.  Richmond  Safety  G'ate 
Co.,  4375. 

Hutchinson  v.  State,  152.  429. 

Hutchinson  v.  Sunshine  Oil  Co.,  2747. 

Hutchinson  v.  Western  Bridge  »&  Con- 
struction Co.,  282. 

Hutchinson  Nat.  Bank  v.  Crow,  484. 

Hntr-hinpon  Purity  Ice  Cream  Co.  v.  Des 
Moines  City  Ry.  Co.,  213,  896. 

Hutchison  v.  Maysville.  244. 

Hutchison  v.  Summerville,  870. 

Hutsell  V.  Com.,  663. 

Hutson  V.  Hartley,  5509. 

liuttu  V.  State,  372. 

Hutton  V.  Metropolitan  Street  Ry.  Co., 
1897. 

Hutton  V.  State,  508. 

Huxoll  V.  Union  Pac.  R.  Co.,  899. 

H.  Wale.s  Lines  Co.  v.  Hartford  City 
Gaslight  Co.,  894. 

H.  W.  Benedict  &  Co.  v.  Inland  Gram 
Co.,  2713. 

Hyde  v.  Cain,  284. 

Hyde  v.  Shank.  086. 

Hyde  v.  State,  36. 

Hyd"  V.  Swanton,  674. 

Hydcn  v.  State,  437. 

Hydraulic  Cement  Block  Co.  v.  Christen- 
sf'u,  921. 

Ilyiiiarsli's  .Xdm'r  v.  I'adiicali  Traction 
Co.,  5068,  5113. 

Ilynd.s  V.  J I  ays,  545. 

Ilyroop  V.  Stalf.  '.'A'.j. 

H.  &  G.  N.  U.  Co.  V.  Miller,  2423. 


Ice  V.  .State,  91.".,  5023. 

J<koiir(ith  V.  St.  Ix)ui.s  Transit  Co.,  1738, 

1751,  2(y27. 
Idiiliu  Gold    Coin    Min.    &    Mill.    Co.    v. 

Colorado  Iron  Works  Co.,  982. 


Idaho  Implement  Co.  v.  Lambach,  03. 
Idaho  Mercantile  Co.  v.  Kalanquin.  764. 
Idaho  &  W.  N.  R.  R.  v.  Wall,  893,  4616. 
Ide  V.  Boston  &  M.  R.  R.,  1017. 
Ideal  Reversible  Hinge  &  Cabinet  Co.  v. 

Metallic   Specialty   Mfg.   Co.,  2123. 
I.  F.  Force  Handle  Co.  v.  Hisey,  976. 
Iglehart  v.  Jernegan,  116. 
Ilardi    v.    Central    California    Traction 

Co.,  4711. 
Ilgenfritz  v.  Missouri  Pac.  Ry.  Co.,  945. 
Illinois  Car   «fc   Equipment   Co.   v.   Lin- 

stroth  Wagon  Co.,  903. 
Illinois  Cent.  R.  Co.  v.  Andrews,  976. 
Illinois  Cent.  R.  Co.  v.  Atwell,  844. 
Illinois  Cent.   R.   Co.   v.   Baches,   2468, 

4598. 
Illinois  Cent.  R.    Co.    v.    Baker,    4737, 

4752. 
Illinois  Cent.  R.    Co.    v.    Becker,    476, 

756. 
Illinois  Cent.  R.  Co.  v.  Berry,  128. 
Illinois  Cent.  R.  Co.  v.  Borders,  702. 
Illinois  Cent.  R.  Co.  v.  Burke,  13,  317. 
Illinois  Cent.  R.  Co.  v.  Byrne,  556. 
Illinois  Cent.  R.  Co.  v.  Chicago  Title  & 

Trust  Co.,  249. 
Illinois  Cent.  R.  Co.  v.  Cobb,  Blaisdell 

&  Co.,  1689. 
Illinois  Cent.  R.  Co.  v.  Cole,  638,  646, 

4563. 
Illinois  Cent.  R.  Co.  v.  Collison,  755. 
Illinois  Cent.  R.  Co.  v.  Coughlin,  883. 
Illinois  Cent.  R.   Co.   v.  Dallas'   Adm'x, 

166,  928,  1770,  1914,  1957,  1962,  2457. 
Illinois  Cent.  R.  Co.  v.  Davenport.  139. 
Illinois  Cent.  R.  Co.  v.  Davidson.  7. 
IlUnois  Cent.  R.  Co.  v.  Egan,  893. 
Illinois   Cent.    R.    Co.    v.    Evans,    4005, 

4109. 
Illinois  Cent.  R.  Co.  v.  Farrell.  648. 
TlJinois  Cent.  R.  Co.  v.  Fcrrell,  824.  933. 
Illinois  Cent.  R.  Co.  v.  Goddard,  4677. 
Illinois    Cent.    R.    Co.    v.    Harris,    930, 

4129. 
Illinois    Cent.  R.    Co.   v.    Haskins,    85S, 

2047,  5545. 
Illinois  Cent.  R.  Co.  v.  Heath,  647. 
Illinois  Cent.  R.  Co.  v.  Hicks,  67,  176, 

646. 
Illinois  Cent.  R.  Co.  v.  Hopkins.  1000. 
Illinois   Cent.   R.  Co.  v.   Houchins,  568, 

570.  645.  648. 
Illinois    Cent.    R.    Co.    v.    Hutchinson, 

4599. 
Illinois  Cent.  R.  R.  v.  Jackson,  830. 
Illinois   Cent.   R.   Co.   v.   Jernigan,   726. 

727. 
Illinois   Cent.    R.    Co.   v.   Johnson,    L30, 

567. 
Illinois  Cent.  R.  Co.  v.  Larson,  874. 
Illinois  Cent.   R.   Co.  v.   Leggett,   VM',. 
llIinoiM     Cent.     R.     Co.     v.     McClelland, 

4774. 
Illinois   Cent.  R.   Co.   v.   .M(l)anitl,   2l:J, 

748. 
Illinois  Ciiit.    U.  Co.   v.   Mc(Jow:ni,  767. 
IJliiH.ix    ("ml.     Kv.    <'o'.    V.    .Nelson,    893, 

IT  Ml,    IKi;.    1 171,  4.".(;2. 


CASES  CITED  5655 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Illinois  Cont.  R.  Co.  v.  Nixon,  808. 
Illinois  Cent.  R.  Co.  v.  Noves,  1113. 
Illinois    Cent.    R.    Co.    v.    Read,    2371, 

2414. 
Illinois  Cent.  R.  Co.  v.  Sanders,  1010. 
Illinois  Cent.  R.  Co.  v.  Sclieible.  47r:6. 
Illinois  Cent.  R.  Co.  v.  Simmons.  2016. 
Illinois  Cent.  R.  Co.  v.   Skaggs,  935. 
Illinois   Cent.   R.  Co.  v.   Slater.  4702. 
Illinois  Cent.  R.  Co.  v.  Smith,  675. 
Illinois  Cent.  R.  Co.  v.  Souders,  805. 
Illinois    Cent.    R.    Co.    v.    Swearingen, 

2674,   4748. 
Illinois  Cent.  R.  Co.  v.  Tandy,  757. 
Illinois   Cent.   R.  Co.  v.   Thomas,  4772. 
Illinois  Cent.  R.   Co.  v.  Tolar's  Adm'r. 

666. 
Illinois  Cent.  R.   Co.  v.  Warriner,  476, 

478.  553,  692. 
Illinois  Cent.   R.   Co.   v.   Weldon,   2478. 
Illinois  Cent.  R.  Co.  v.  Wheeler,  809. 
Illinois  Cent.  R.  Co.  v.  Whiteaker,  786. 
Illinois  Cent.  R.  Co.  v.  Zang.  719. 
Illinois   Collieries  Co.  v.   Davis,   925. 
Illinois  Collieries  Co.  v.  Haveron,  925. 
Illinois  Commercial  Men's  Ass'n  v.  Per- 

rin,  494,  674. 
Illinois,  I.  &  M.  Rv.  Co.  v.  Easterbrook, 

1.50. 
Illinois,    I.    &  M.    R.v.    Co.   v.    Freeman, 

756. 
Illinois  Life  Ins.  Co.  v.  Lindlpv.  983. 
Illinois  Linen  Co.  v.  Hongh,  773. 
Illinois   Match   Co.   v.  Chicago,  R.   I.  & 

P.  Ry.  Co.,  773. 
Illinois  Steel  Co.  v.  Hanson,  138. 
Illinois   Steel  Co.  v.   Koshinski,   748. 
Illinois   Steel   Co.   v.   McFadden,   712. 
Illinois  Steel  Co.  v.  Muza,  1.55. 
Illinois  Steel  Co.  v.  Paczocha,  397. 
Illinois   Steel   Co.   v.   Wierzbicky,   3949, 

4066. 
Illinois   Steel  Co.  v.  Ziemkowski.  980. 
Illinois  Terminal  R.   Co.   v.    Thompson, 

726. 
Illinois  &  St.  L.  R.  &  Coal  Co.  v.  Cobb, 

.5320. 
Illinois  &  St.  L.  R.  &  Coal  Co.  v.  Ogle, 

4202.  4204. 
Imhoden  v.  People,  133,  156,  587,  2076. 

2082. 
Imboden's  Estate,  In  re.  10.  52. 
Imhoff  V.  Chicago  &  M.  Ry.   Co.,  1015. 
Imperial  Cotton  Oil  Co.  v.  Allen,  1302. 
Improved  Match   Co.  v.   Michigan   Mut. 

Fire   Ins.    Co..    2804. 
Ince  V.  State,  72. 
Independence     CoFpfo    &    Spice    Co.    v. 

Kalkman,  70,  894. 
Independent  Asphalt  Par.   Co.  v.   Hein, 

979,  1464. 
Indian   v.   Delaware,    L.   &   W.   R.   Co., 

1815. 
Indian  Head  Coal  Co.  v.  Miller,  568. 
Indiana   Farmers'   Live   Stock    Ins.    Co. 

V.  Bvrkett,  177. 
Indiana,  I.  &  I.  R.  Co.  v.  Bundv,  910. 
Indiana.   I.   &   I.   R.  Co.  v.   Otstot,   99, 

413,  871,  919. 


Indiana  Natural  Gas  &  Oil  Co.  v.  Wi- 

helm,  976. 
Indiana    Steel    &    Wire    Co.    v.    Studcs, 

69.  896. 
Indiana  Union  Traction  Co.  v.  Kraemer, 

5152,  5153. 
Indiana   Union   Traction   Co.   v.  Maher, 

1864. 
Indiana   Union   Traction   Co.   v.   Myers, 

976. 
Indiana    Union    Traction    Co.    v.    Ohne, 

261. 
Indiana    Union    Traction    Co.    v.    Rey- 
nolds, 146. 
Indiana  Union  Traction  Co.  v.  Schwinge, 

976. 
Indiana  Union  Traction  Co.  v.  Sullivan, 

148. 
Indianapolis  Abattoir  Co.  v.  Neidlinger, 

493. 
Indianapolis,  etc.,  R.  Co.  v.  Horst,  1870. 

2015. 
Indianapolis    SoTithern    R.    Co.    v.    Em- 

mcrson,  59,  2013. 
Indianapolis  St.  Ry.  Co.  v.  Brown,  1769, 

2020. 
Indianapolis    St.    Ry.    Co.    v.    Hackney, 

283. 
Indianapolis  St.  Ry.  Co.  v.  Haverstiek. 

4S8. 
Indianapolis  St.  Ry.  Co.  v.  James,  983. 
Indianapolis    St.    Ry.    Co.    v.    Johnson. 

677. 
Indianapolis   St.   Ry.    Co.   v.   O'Donnell. 

85.  148. 
Indianapolis   St.   Ry.    Co.   v.    Robinson, 

735. 
Indianapolis  St.  Ry.   Co.  v.   Schomberg. 

116. 
Indianapolis  St.  Ry.  Co.  v.  Taylor.  112. 
Indianapolis    Traction    &   Terminal    Co. 

V.  Beckman,  244.  1003. 
Indianapolis   Traction   &    Terminal   Co. 

v.  Henby,  4464. 
Indianapolis   Traction   &    Terminal    Co. 

V.  Holtsclaw,  4385. 
Indianapolis  Traction  &  Tprminal  Co.  v. 

Howard,  178,  997. 
Indianapolis    Traction   &   Terminal    Co. 

V.  Lee,  2474.  5092. 
Indianapolis   Traction    &   Terminal   Co. 

v.  Miller,  983. 
Indianapolis    Traction    &    Tenninal    Co. 

V.  Smith.  178,  997. 
Indianapolis    Traction   &   Terminal   Co. 

V.  Springer,  4385. 
Indianapoli.^    Traction   &    Terminal   Co. 

V.  Taylor,  93,  409. 
Indianapolis    Traction    &    Terminal    Co. 

V.  Thornburg,  713,  976,  10O3. 
Indianapolis  Union  Ry.  Co.  v.  Boettcher, 

4724,  4731. 
Indianapolis  &   Cincinnati   Traction  Co. 

V.  Senour.  130,  5058,  5072,  5074,  5132, 

5151,  5165,  5168,  5169. 
Indianapolis  &  E.   Rv.   Co.   v.   Bennett, 

493. 
Indianapolis  &  M.  Rapid  Transit  Co.  v. 

Reeder,  983. 


505G 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 

Indianapolis  &   N.   W.   Traction   Co.   v.  1  International  &  G.  N.  R.  Co.  v.  Cruse- 


Henderson,  809, 

Indianapolis  &  St.  L.  R.  Co.  v.  Horst, 
908. 

Indianapolis  &  St.  L.  R.  Co.  v.  Stout, 
153. 

Industrial  Lumber  Co.  v.  Bivens,  640, 
92,5.  986. 

Insralls  v.  Gunderson,  1135. 

Inffalls  V.  Monte  Cristo  Oil  &  Develop- 
ment Co..  982,  4039.  4078,  4080,  4170. 

Tngalls  V.  State,  354,  382. 

Inge  V.  Murphy,  179. 

Ingemarson  v.  Coffey,  982. 

Inglis  V.  Webb,   1131.   1140,   1155. 

Ingraham  v.  Byere,  4870. 

Ingram   v.  Carlton   Lumber  Co.,  237. 

Ingram  v.  Reiman,   1428. 

Ingram  v.  State,  437,  866. 

Ingwersen  v.  Carr  &   Brannon,   178. 

Inhabitants  of  Buokland  v.  Inhabitants 
of  Charlemont,  936. 

Inhabitants  of  Doerfield  v.  Connecticut 
River  R.  R.,  881. 

Inhabitants  of  Phillip  v.  Inhabitants  of 
Kin^field,   6. 

Inklebarger  v.  State,    599.    849.    3620. 

Inland   Steel  Co.  v.  Harris,  3887,  3888. 

Inland  Steel  Co.  v.  Smith,  877,  940,  9:.6. 

Inlet  Swamp  Drainage  Dist.  v.  Ander- 
son. 896. 

Inman  v.   State.   29. 

Inman  ]\rfg.  Co.  v.  American  Cereal 
Co.,  4921. 

Innes  v.  State.   370. 

Inspiration  Consol.  Copper  Co.  v.  Lind- 
ley,  4068. 

International  Agr.  Corporation  v.  Bur- 
ton, 3614. 

International  Hai'vester  Co.  of  America 
V.   Campbell,   685. 

International  Harvester  Co.  of  America 
V.  Chicago,  M.  &  St.  P.  Ry.  Co.,  558. 

International  Harvester  Co.  of  America 
v.  Com.,  786. 

International  Harvester  Co.  of  America 
V.  Haueisen,  573. 

International  Motor  Co.  v.  Oldfield, 
4940. 

TntiTuational  Paper  Co.  v.  General  Fire 
Assur.  Co.,  192. 

International  &  G.  N.  Ry.  Co.  v.  AUo- 
man,  979. 

International  &  G.  N.  R.  Co.  v.  Anchon- 
da.  4;5!iO. 

International  &  G.  N.  R.  Co.  v.  An- 
thony, 1816. 

International  &  G.  N.  Ry.  Co.  v.  Bandy, 
729. 

Inteiiwitional  &  G.  N.  Ry.  Co.  v.  Bartek, 
1993. 

International   &   G.   N.   R.  Co.  v.   Beas- 

iey,  m:;. 

International   &  G.   N.   R.  Co.   v.   Bing- 

h.'im,  138. 
Iiiterniitional   &  G.   X.   R.  Co.  v.  Brice, 

148. 
Itiieniationai   Ik  G.   N.  R.  Co.  v.  Chirk, 

670,  1323,  4055. 


turner,  658. 
International  &  G.  N.  Ry.  Co.  v.  Davis, 

490. 
International.  &  G.  N.  R.  Co.  v.  Doolan, 

137. 
International  &  G.  N.  R.  Co.  v.  Duncan,. 

483. 
International  &  G.  N.  R.   Co.  v.   Ford, 

871,  1018. 
International  &  G.  N.  R.  Co.  v.  Garcia, 

148,  853. 
International  &  G.  N.  R.  Co.  v.  Glover^ 

76. 
International  &  G.   N.   R.   Co.   v.   Had- 

dox,  923. 
International  &  G.   N.   R.  Co.  v.   Hall^ 

279. 
International  &  G.  N.  R.  Co.  v.  Harris, 

837. 
International  &  G.  N.  Ry.  Co.  v.  Has- 

sell,  1728. 
Intprnational  &  G.  N.  R.  Co.  v.  Hawes, 

986. 
International  &  G.  N.  R.  Co.  v.  Howell, 

70,  82. 

International  &  G.  N.  R.  Co.  v.  Jackson, 

213. 
International  &  G.  N.  Ry.  Co.  v.  Jones, 

19,  69. 
International  &  G.  N.  R.  Co.  v.  Kuehn, 

291,  852. 
International  &  G.  N.  Ry.  Co.  v.  Leak, 

736. 
International  &  G.  N.  R.  Co.  v.  Lewis, 

122. 
International  &  G.  N.  R.  Co.  v.  Locke, 

139,   252. 
International  &  G.  N.  R.  Co.  v.  McVey, 

71,  124. 

International  &  G.  N.  R.  Co.  v.  Moyna- 
han,  277. 

International  &  G.  N.  R.  Co.  v.  Neff, 
922,  923. 

International  &  G.  N.  Ry.  Co.  v.  Parke, 
796. 

International  &  G.  N.  R.  Co.  v.  Phillips, 
675. 

International  &  G.  N.  Ry.  Co.  v.  Reek, 
577. 

International  &  G.  N.  R.  Co.  v.  Schu- 
bert, 13. 

International  «&  G.  N.  R.  Co.  v.  Sein, 
922,  923,  931. 

International  &  G.  N.  R.  Co.  v.  Shuford, 
922. 

International  &  G.  N.  R.  Co.  v.  Smith, 
845. 

International  &  G.  N.  R.  Co.  v.  Tisdale, 
670.  4096,  4110. 

International  tS:  G.  N.  Ry.  Co.  v.  Under- 
wood, 644,  852. 

International  &  G.  N.  R.  Co.  v.  Villa- 
real,  490. 

International  &  G.  N.  R.  Co.  v.  Von 
lIo"sen.  ()82. 

Internal ional  &  G.  N.  R.  Co.  V.  Wash- 
iu'iUiu,  2027. 


CASES   CITED  5G57 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  olT-l:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 
r 
International  &  G.  N.  R.  Co.  v.  White, 

2498. 
Inteiuational   &   G.   N.   R.   Co.   v.   Wil- 
liams. 214.  1860. 
Interstate  Coal  &  Iron  Co.  v.  Clintwood 
Coal  .\:  Timber  Co.,  1127,  1146,  1149, 
1150,  2541. 
Interstate  Coal  Co.  v.  Gordon,  271. 
Interstate  Compress  Co.  v.  Agnew,  1333, 

1340. 
Interstate  Const.  Co.  v.  U.  S.  Fidelity  & 

Guaranty  Co.,  977. 
Iowa    City    State    Bank 

4902. 
Iowa  State  Sav.  Bank  v.  Black,  664. 
Irbv  V.  Southern  Exp.  Co.,  84. 
Irby  V.  State,  429.  599. 
Ireland  v.  Com.,  541. 
Ireland  v.  Shore,  1420,  1422,  1423. 
I  rev   V.  Phifer,  206. 

Iron  Clad  Mfg.  Co.  v.  Thomas  B.  Stan- 
field    &  Son,  1580,  1595. 
Iron  Mountain    Bank    of    St.    Louis    V. 

JMurdock,  356,  790. 
Irvin  V.  Johnson,  155,  230,  397. 
Irvin  V.  Kutruff.  792,  1009. 
Irvin  V.  Southern  Ry.  Co..  4,  886. 
Irvin  V.  Stat-,  225,  652,  867,  953. 
Irvine  v.  Baxter  Stove  Co.,  573. 
Irvine  v.   State.  214.  795. 
Irving  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 

157. 
Irving  V.  People,  805. 
Irving  V.  State,  453. 
Irwin  V.  Buffalo  Pitts  Co.,  283. 
Irwin  V.  Golden    State   Auto  Tour  Co., 

4401. 
Irwin  V.  Jncques,  5433. 
Irwin  V.  Judge,  990. 
Irwin  V.  Metropolitan  St.  Ry.  Co.,  324. 
Irwin  V.  Pennsylvania  R.  Co.,  835. 
Irwin  V.  Wilhoit,  153,  4898. 
Isaacs  V.  Jackson  Motor  Co.,  4499. 
Isaacs  V.  McLean,  688. 
Isaacson  v.  Beaver  Logging  Co.,  162. 
Isbell  V.  U.  S.,  199. 
Is<^nminger    v.    York    Haven    Water    & 

Power  Co.,  648. 
Isliam  v.  State,  28. 

Island  Coal  Co.  v.  Rehling.  1301,  1302. 
Isl"v  V.  Virginia  Bridge  &  Iron  Co.,  370, 

916. 
Islv  v.  Illinois  Cent.  R.  Co.,  39. 
Isnard  v.  Edgar  Zinc  Co.,  960. 
Italian-Swiss     Agricultural     Colony     v. 

Pease,  4496. 
Iverson  v.  Look,  4046,  4171. 
Ives  V.  Atlantic,  &  N.  C.  R.  Co.,  837. 
Ives  V.  Freisinger,  2713,  2724. 
Ives  V.  Grand  Trunk  R.  Co.,  736. 
Ives  V.  McHard,  930. 
Ivey  v.  Birmingham,  4256. 
Ivey  v.  Brooklyn  Heights  R.  Co.,  821. 
Ivev  V.  Hodges,  50. 
Ivy    Coal   &    Coke    Co.   v.    Long,    1091, 

2065. 
iKlur  V.  Manchester  &  A.  R.  Co.,  106. 


Jaccard  v.  Anderson,  177. 

Jack  V.  Gerber,  1463. 

Jackman  v.  Inman,  1015. 

Jackson  v.  Brower,  268.  899,  1549. 

Jackson  v.  Citizens'  Bank  &  Trust  Co., 
980,  2915.  2917.  2918,  2920,  2921, 
2927,  2928,  2929,  2933,  2934,  2937, 
2942,  2944.  4428. 

Jackson  v.  Cum..   1246. 

Jackson  v.  Folsom,  149. 
Biggadike,  |  Jackson  v.  Georgia  R.   &  Banking  Co., 
065. 

.Jackson  v.  Graham,  1449. 

Jackson  v.  Grand  Ave.  Ry.  Co.,  1888, 
1907,  1958.  1963,  1969,  1992. 

.Jackson  v.  Hardin,  195. 

Jackson  v.  Hillerson,  10. 

Jackson  v.  Kansas  City,  Ft.  S.  &  M.  R. 
Co.,  4574,  4590,  4.595. 

Jackson  v.  Johnson,  687. 

Jackson  v.  Jones,  1392. 

Jackson  v.  Martin,  5347. 

.Jackson  v.  Mauck,  196. 

Jackson  v.  Mott,  1016. 

Jackson  v.  Powell,  356. 

Jackson  v.  Roanoke  Banking  Co.,  747. 

Jackson  v.  Seaboard  Air  Line  Ry.,  694, 
2047. 

Jackson  v.  Southern  Pac.  Co.,  553. 

Jackson  v.  Southwest  Missouri  R.  Co., 
244,  923. 

Jackson  v.  State,  19,  184,  198,  225, 
269,  273,  299,  358,  363,  380,  437,  443, 
444,  499,  503,  504,  508,  518,  519,  520, 
530,  538,  541,  553,  586,  623,  632,  672, 
676,  678,  702,  719,  745,  782.  793,  821, 
830.  850.  861,  889.  911,  9.53,  1108, 
1615,  2270,  2276,  2609,  2862,  8195, 
3263,  3283,  3298,  3390,  4831,  4833, 
55.33. 

.Tackson  v.  TJ.    S..   918. 

Jackson  Fibre  Co.  v.  Meadows,  893. 

Jackson  Knife  &  Shear  Co.  v.  Hatha- 
way, 748. 

Jacksonville  Electric  Co.  v.  Adams,  756, 
774. 

Jacksonville  Electric  Co.  v.  Cubbage, 
233. 

Jacksonville  Electric  Co.  v.  Hellenthal, 
737,  895,  5075. 

Jacksonville  Electric   Co.   v.    Schmetzer, 

895,  919. 
Jacksonville  Electric  Co.  v.  Sloan,  235, 

756,  895,  976. 
Jacksonville  Ice  &  Electric  Co.  v.  Moses, 

51,  775,  928. 
Jacobi  V.  State,  255,  794,  910,  1238. 
Jacobs  V.  Crum,  290. 
Jacobs  V.  Curtis,  210. 
Jacobs  V.  Gilreath,   1173,   3492,   .3800. 
Jacobs    V.    Hagenback-Wallace    Shows, 

977. 
Jacobs  V.  Katz,  1013. 
Jacobs  V.  McDonald.  730. 
Jacobs  V.  Mitchell,  932,  949. 


5658 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4. 


Jacobs  V.  State,  286,  603.  994,  3223. 
Jacobs  V.  Warthen,    2720,    4907,    4922, 

4931,  4934.  4938.  4946,  4965,  4986, 
Jacobsen  v.  IMinneapolis.  736. 
Jacobsen  v.  Simmons,  785. 
Jacobson  v.  Fraade,  211. 
Jacobson  v.  State,  953. 
Jacobson  v.  U.    S.    Gypsum    Co.,    400S, 

4009,  4023,  4026,  4043,  4141. 
Jaedicke  v.  Sci-afford,  261. 
Jaeger  v.  City  Ry.  Co.,  836. 
Jaehnig  &  Peoples  v.  Fried,  145. 
Jaffe  V.  Birminsham  Ry.  Light  &  Power 

Co.,  5117,  5143,  5163. 
Jaffi  V.  Missouri  Pac.  Ry.  Co.,  722. 
Jageriskey  v.  Detroit  United  Ry.,  635. 
Jamerson  v.  Thaxton,  477. 
James  v.  Com.,  651. 
James  v.  Conklin  &  Hill,  223. 
James  v.  Drake,  290. 
James  v.  Hamil,  713,  959. 
James  v.  Hood,   816. 
James  v.  Mott,  253. 
.James  v.  Pearson,  992. 
James  v.  Shores,  282. 
James  v.  State,  124,  292,  507.  565,  614, 

744,  781,  855,  992,  3425,  5023. 
James  S.  Kirk  &  Co.  v.  Jajko,  254. 
Jameson  v.  Butler,  881. 
Jameson  v,  Flournoy,    666. 
Jameson  v.  Weld,   95,   935. 
Jamison  v.  Hawkins,  549. 
Jamison  v.  Jamison,   476. 
Jamison  v.  People,  4o9,  619,  882,  2201, 

2304. 
Jamson  v.  Quivey,    880. 
Jane  v.  Com.,  526. 

•Tanilus  v.  International  Paper  Co.,  897. 
.fauscn  V.  (irimshaw,  880,  908. 
.fausen  v.  Williams,   774. 
.lanson  v.  Goerke  Co.,  946. 
January  v.  State,  979. 
.Janvier  v.  Culbrcth,  3.'')68. 
Jaquith  V.  Wordrii.  r,2rAK  5239,  5263. 
.fardicke  v.  Scraft'oid,  135. 
Jared  v.  Goodtitle,    211, 
.Tarman  v.  Ilea,   1.39. 
.Jarnecke  v.  Chicago     Consol.     Traction 

Co.,  116,  154,  bl3. 
Jarniyan  -v.  Flemin?'.   306. 
.farroll  v.  State,  .525. 
.farrctt  v.  Arnold,   204. 
.Jarrett  v.  High     Point    Trunk    &    Bag 

Co.,  704. 
Jarvis  v.  Flint  &  P.  M.  R.  Co..  719. 
•Jarvis  v.   Pague,   4508. 
Jarvis  V.   Slate.    469,    527.    3252,    3272, 

3412. 
.JuHi.er  V.  State,  86,  2269. 
.Ta.sp'TS  V.  Lano,  8,34. 
.faH|i(!rs   V.    Mallon,    6. 
.fayii's  V.    people.    ,319. 
J.  P..   BisHoll  Dry  Good.s  Co.  v.  Katter, 

267, 
J.   P..  Kin?  &  Co.  V.  C.   W.  Hancock  & 

Sons,  289. 
J.   f'roiich   (fc   Soiiil   V.   .Mdru'aii,    IMll. 

J,    C,    StCVCnSOU    Co,    V,    l'ctlie;i,    '.iOi. 


Jebb  V.  Chicago  &  G.  T.  Ry.  Co.,  4749. 
Jebeles   &  Colias  Confectionery   Co.  v. 

Booze,  860. 
Jefferds  v.  People,   45.  ' 

.Teffers  v.  State,  54. 
Jefferson  v.  State,    188,    674,    745,   780, 

2.321. 
Jefferson  Hotel  Co.  v.  Warren,  3527. 
Jeffersonville   Mfg.    Co.  v.  Holden.    761, 

3970,  3971. 
Jefi^ersonville,   M.    &   I.   R.   Co.  v.  Van- 
cant,  864. 
Jefeery  v.  Osborne,    2623. 
Jeffress  v.  Norfolk-Southern      R.      Co., 

968,  978. 
Jeffries  v,  Chicago,    B.    &    Q.    Ry.    Co., 

899. 
Jeffries  v.  Pitts,  166. 
Jeffries  v.  Seaboard    Air    Line    R.    Co., 

4592. 
Jeffries  v.  State,  156,  503. 
Jeffries'  Ex'r  v.  Ferree,  967. 
Jelke  V.  U.    S..    908. 
Jcllico  Coal   Mining   Co.  v.  Lee,  240. 
Jclos  V.  Oliver  Iron  Mining  Co..  984. 
Jenkins  v.  Charleston   St.  Ry.  Co..  207. 
Jenkins  v.    Chesapeake   &  O.    Ry.   Co., 

238. 
Jenkins  v.  Clopton,  834. 
Jenkins  v.  Kirtley,    636. 
Jenkins  v.  Levis,  801,  802.  812. 
Jenkins  v.  Lykes,    933,    955. 
Jenkins  v.  Midland  Valley  R.  Co.,  106. 
Jenkins  v.  National    Union,    998,    3778. 
Jenkins  v.  Quick,    780. 
Jenkins  v.  State.    133.    302.    .343,    370, 

441.  526,  619,  620,  621,  624,  867,  2242, 

3404,  3457,  5514. 
Jenkins  v.  Tobin,  81. 
Jenkins  v.  Wilmington    &    W.    R.    Co.. 

801. 
Jenkins    &    Reynolds    Co.  v.  Lundgren, 

805. 
Jenks  V.  State,   949,   9.58. 
Jenness  v.  Simpson,  251.  268.  902. 
•Jenney  Electric  Co.  v.  Branhr.ni.  t;".J2. 
Jenney    Electric    Mfg.    Co.  v.  Flannery, 

667. 
Jennings  v.  Edgefield     Mfg.     Co.,     170, 

835. 
.Jennings  v.  Kosmak,    356. 
Jennings  v.  State,   190. 
•Jennings  v.  U.  S.,  911. 
Jensen  v.  Damm,   139. 
.Jensen  v.  Davis    and     Weber     Counties 

Canal  Co.,  574. 
.Jensen  v.  Denver  &  R.  G.  R.  Co.,  902, 

921. 
.Ten.son  v.  Lawrence.  4843. 
Jensen  v.  Sclilonz,  975,  1055. 
Jensen  v.   Utah  Light  &  Ry.  Co..  259. 
Jenson  v.  AVill  &  Fiuck  Co.,  886, 
Jerald  v.   Kliy,  2149. 
.rereinv   Iiiii).   Co.  v.  Com.,  274. 
.Jerich  v.  Union  Pac.  R.   Co.,   2687. 
J.    Pi.   Smitli    &   Co.  V.  Russell   Lumber 

Co.,    2338. 


CASES  CITED  5059 

Tho  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  347i:    Vol.   ;,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Jesse    French    Piano    &    Organ    Co.    v. 

Forbes,  481,  835. 
Jessen  v.  Donahue,   821. 
Jessie  v.  Com.,    229. 
J.  F.  Darmodv  Co.  v.  Reed,   740. 
J.  F.  Meyer  Mfg.     Co.  v.  Sellers,     260. 
J.  H.  Clark  Co.  v.  Rico.  759. 
J.  H.  Sullivan  Co.  v.  Wiuaerath.  766. 
J.  H.  W.  Steele  Co.  v.  Dover.  917. 
Jimmerson  v.  State,      516,      519,      588, 

2275,  3449. 
Jirachek  v.  Milwaukee    Electric    Ry.    & 

Light  Co.,  903,   904. 
J.  L.  Mott  Iron   Works  v.  Metropolitan 

Bank.  167,  677.  903,  4510,  4511,  4517. 
J.     M.     GufFey     Petroleum     Co.  v.  Din- 

widdie,   579. 
J.  M.  Radford  Grocery  Co.  v.  Jamison, 

171. 
J.  M.  Robinson,  Norton  &  Co.  v.  Stal- 

cup,  735. 
Johansen  v.  Pioneer    Mining    Co.,    7-57, 

903,  4098,  4147. 
John  V.  Pierce,  416,  908. 
John  Cowan,  Inc.,  v.  Mever.  639. 
John  D.  C.  V.  State,  955." 
John  Deere  Plow  Co.  v.  Sullivan.  883. 
John  L.  Rowan  &  Co.  v.  Hull,  282. 
John  Mallock  &  Co.  v.  Kicklighter,  172. 
John   V.   Farwell    Co.  v.      Craney,   895, 

977. 
Johns  V.  State,   .575. 
Johnson,  Ex  parte,  751. 
Johnson  v.  Baltimore  «&  P.  R.  Co.,  731. 
.Johnson  v.  Bank,   290. 
.Johnson  v.  Brady,   111.   287. 
•Johnson  v.  Carlin,    155. 
Johnson  v.  Garden,  4912. 
Johnson  v.  Caughren.   248. 
.Johnson  v.  Chicago,  784. 
Johnson  v.  Chicago  City  Ry.   Co.,  .397, 

492,   2448. 
Johnson  v.  Chicago,  R.  I.  &  P.  R.  Co., 

967. 
Johnson  v.  Collins,  2732,  2734,  2745. 
Johnson  v.  Colvin,  747,  756. 
Johnson  v.  Com.,  46,  273.  382. 
Johnson  v.  Connecticut    Co.,   919. 
Johnson  v.  Culver,    578. 
Johnson  v.  Detroit  &  M.  Ry.  Co..  4749. 
Johnson  v.  Farrell,  360. 
Johnson  v.  Foley    Milling    &    Elevator 

Co.,  4944. 
Johnson  v.  Eraser,    243.    553. 
Johnson  v.  Galesburg        &        Kewanee 

Electric  Ry.  Co.,  70. 
Johnson  v.  Glover,  1405. 
Johnson  v.  Grady  County.  178. 
Johnson  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  71. 
Johnson  v.  Hartford      Life      Ins.      Co., 

3773,   3774. 
Johnson  v.  Hillstrom.  692. 
Johnson  v.  Hyltin.    3804. 
Johnson  v.  Ish,  899,  1260. 
Johnson  v.  Jennings-McRae         Logging 

Co..  2843. 
Johnson  v.  Johnson,  306,  747,  756,  893, 

957,  5543. 


Johnson  v.  Kansas    City   Terminal    Ry. 

Co.,  1096. 
Johnson  v.  Kinsey,   291. 
Johnson  v.  Louisville  &  N.  R.  Co.,  764. 
Johnson  V.  McCampbell,   369. 
Johnson  v.  McKee,    311. 
Johnson  v.  McLeod,    991. 
Johnson  v.  Martin,   2724. 
Johnson  v.  May,   286. 
Johnson  v.  Metropolitan     St.     Ry.     Co., 

243. 
Johnson  v.  Milwaukee,    4256,    4295. 
Johnson  v.  Missouri  Pac.  Ry.  Co.,  670. 
Johnson  v.  Peak,  984. 
Johnson  v.  Pearson,   902. 
Johnson   v.   People.   118,  299,   302,  336, 

428,  491,  2076.   2081,  2082. 
Johnson  v.  Plunkett-Jarrell   Grocer  Co., 

2356. 
Johnson    v.    Plymouth    Gypsum    Plaster 

Co.,  4083,  4103. 
Johnson  v.  Portland  Rv.,  Light  &  Pow- 
er Co.,  855. 
.Johnson  v.  Reeves,   399. 
Johnson  v.  St.  Louis  &  S.  Ry.  Co.,  696. 
Johnson  v.  Samuels,    567,    5500. 
Johnson  v.   Sartell   Bros.  Co.,  260. 
Johnson  v.  Scott,    898. 
Johnson  v.  Shaw,    5223. 
.Johnson  v.  Shively,   179. 
Johnson  v.  Smith,  259,  744. 
Johnson  v.  Springfield  Traction  Co.,  102, 

141,  984. 
Johnson  v.  State,  19,  29,  32,  59.  61,  72, 

130,  131,  186,  188,  189,  225,  254,  255, 

257,  272,  273,  275,  294,  302,  331,  342. 

373,  381,  406.  422.  428.  443,  459,  464, 

465,    511,    522.    531,    543.    556.    596, 

597,  604,  622,  623,  653,  655,  666,  669. 

751.  789,  823,  825,  839,  840,  849,  885. 

910.  912,  913.  "927,  958,  964,  979,  996, 

1008,    1248,    1621,    2223,    2242,    2292, 

3224,    3277,    3283,    3292,    3315,    3411, 

3(M4,    4877. 
Johnson   v.   Stewart  &   Hay   Bldg.   Co., 

289. 
Johnson  v.  Stone,  87. 
Johnson  v.  Superior  Rapid  Transit  Ry. 

Co.,  1002. 
Johnson  v.  Tacoma  Cedar  Lumber  Co., 

968. 
Johnson  v.  Texas  &   G.  Ry.   Co.,  1013. 
Johnson  v.  U.  S.,  839. 
Johnson  v.  Vette,  834. 
Johnson  v.  Walker,    1373. 
Johnson  v.  Wallower,     2886. 
Johnson  v.  W.  H.  Goolsby  Lumber  Co., 

664,  905. 
Johnson  v.  Whidden,  118. 
Johnson   County    Sav.    Bank    v.    Chase, 

922. 
Johnson  County  Sav.   Bank  v.   Walker. 

23,  251,  789.  895. 
Johnson's  Adm'r  v.  Louisville  &  N.   R. 

Co.,  4578,  4579. 
Johnson   &   Co.    v.   Central   Vemiont   R. 

Co..  771,  854. 
Johnston  v.  Atchison,    T.   &   S.   F.   Ry. 

Co.,  740. 


5660 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3,. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Johnston  v.  Beadle,  127,  739. 
.Johnston  v.  Cornelius.  153. 
Johnston  v.  Delano,  477,  896. 
Joknston    v.    Farmers'    Fire    Ins.    Co., 

2792. 
Johnston   v.   Georjre   D.  Witt  Shoe  Co., 

1343,   1344.  1.345,  1346,  1.347. 
Johnston   v.    Hirschberg.    790,   983. 
Johnston  v.  Johnston,   927. 
Johnston   v.   New"   York    City    Ry.    Co., 

47. 
Johnston  v.  St.  Louis  &  S.  F.  R.  Co., 

1001. 
Johnston  v.  State,  3561. 
Johnston  Bros.  Co.  v.  Bentley,  747,  760. 
Joiner  v.  State,   447.   866. 
Joines  v.  Johnson.  948. 
Jolly  V.  McCoy,   151. 
Jolly  V.  State,  658. 
Jollv   V.    Terre   Haute  Drawbridge   Co., 

9d6,  961. 
Jones  V.  Adler,  1538,  4417. 
Jones  V.  Alabama  Mineral  R.  Co.,  312. 
Jones  V.  AngcU,  490. 
Jones  V.  Bynum,  561. 
Jones  V.  Boston  &  X.  St.  Ry.,  388. 
Jones  V.  Casler,  25. 
Jones  V.  Cherokee  Iron  Co.,   50. 
Jones  V.  Chicago,  B.  &  K.  C.  By.  Co., 

767. 
Jones  V.  Chicago  Great  Western  R.  Co., 

158. 
Jones  V.   Chicago  &  A.   R.  Co.,  1001. 
Jones  V.  Com..   570.   788. 
Jones  V.  De  Moss,  128. 
Jones  V.  Derosset,   286. 
Jones  V.  Dodson's   Ex"rs,  897. 
Jones  V.  Durham,   663. 
Jones  V.  Elliott.   886. 
Jones  V.  Ellis'  Estate,  957. 
Jones  V.  F,  S.  Royster-  Guano  Co.,  53, 

732. 
Jones  V.  Gould,  942,  944. 
Jones  V.  Greenfield,   881. 
Jones  V.  Gregory,   718. 
.Tones  V.  Harris,   SIS. 
Jones  V.  Hoss,   432. 
Jones  V.  Johnson,  822,  825. 
.Tones  v.  Jones,  291.   781 . 
.Tones  v.  Joplin   &   P.   I{.  Co.,  288. 
.loufs  V.  Lanliam,  790. 
Jones  V.  Tvife  Ins.  Co.  of  Virginia,  1015. 
Jones  V.  IMcElroy,  725. 
Join-s  V.  McMilhin,   64. 
Jones  V.    Missouri,   K.  &  T.  Ry.   Co.  of 

T<:xas,  75,  737. 
.Tones  V.  Mobile  &  O.  R.  Co.  153. 
Jones  V.   Monson,  4.8,5,   733,   740,   882. 
.loiws  V.  Morris,  279.  .38J7. 
JoiKs  V.  Murray,    169,   3742. 
Jones  V.  Xcwton  St.  Ry.  Co.,  933. 
Jones  V.  Osgood,  950. 
Jf)nes  V.  People's  J'.ank  Co.,  711,  712. 
.F'liics  V.   Pefers,   956. 
Jones  V.  Preferred  Bankers'  T.,ife  A.ssur. 

<  o.,  ;;77K. 
Jones  V.  Rrtx,  280. 
.J('i>es  V.  RivcrtiJdc  Bridge  Co.,  155,  482, 

865. 


Jones  V.  Roberts,  50,  177. 

Jones  V.  Root,   229. 

Jones  V.  Savin,  2663,  4996. 

Jones    V.    Seaboard   Air    Line   Ry.    Co.^ 

869,  4417,  5382.   5392. 
Jones  V.  Seattle,  718. 
Jones  V.  Seymour,  832. 
Jones  V.  S.  H.  ICress  &  Co.,  161. 
Jones  V.  Spokane.  P.  &  S.  Ry.  Co..  4727. 
Jones  V.   State,  15,  16.  18,  79,  81,  113, 

119,  130,  188,  215,  224,  226,  272,  281, 

314,  328.  329,  342,  380,  385,  389,  419,. 

426.    428,    434,    437,    453,    456,    457, 

474,  500,  506,  512,  528,  542,  595.  601, 

621,  627,  672,  697,  732,  744,  749,  758, 

766.  781,  825,  839,  840,  866,  875,  1014. 

2768,  3113,  3358,  3430. 
Jones  V.  Swearingen,  171,  821,  961. 
Jones  V.  Thurmond's  Heirs,  866. 
Jones  V.  Union  Foundry  Co.,  4021,  4136, 

4166. 
Jones  V.  U.  S.  Mut.  Ace.  Ass'n  of  City 

of  New  York,   561. 
Jones  V.  Van   Patten,  936. 
Jones  V.  Warren;  60. 
Jones  V.  Williams,   4218. 
Jones  V.  Wright.  65.  4538. 
Jones'  Adm'r  v.  Richmond,  554,  723. 
Jones'  Estate,  In  re,  408. 
Jones-Popo    Produce    Co.    v.    Breedlove, 

4914.  4915.  4916. 
Jones  Sc  Adams  Co.  v.  George,  69,  696. 
Jones  &  Co.  v.  Gammel-States-Man  Pub. 

Co.,  167. 
Jonesboro,  L.  C.  &  E.  R.  Co.  v.  KirksL'v, 

714. 
Jonesboro,  L.  C.  &  E.  R.  Co.  v.  United 

Iron  Works  Co.,  1333. 
Joplin  Waterworks  Co.  v.  Joplin,  797. 
.Jordan  v.  Benwood.  889. 
.Tordan  v.  Davis,   3576. 
Jordan   v.   Delaware  &   A.   Telegraph   & 

Telephone  Co.,  1050,  1051,  3489. 
Jordan  v.  Duke,   166. 
.Tordan  v.  Johnson,   748. 
Jordan  v.   J.  R.   Webber  Moulding  Co., 

660. 
Jordan  v.  Pickett,  292,  789. 
Jordan  v.  Seattle,  R.  &  S.  Ry.  Co.,  904. 
Jordan  v.  State,  38.  109,  270,  310,  350, 

437.  445.  465.  517.  570,  658.  663,  78,9, 
802,  850,  910.  992,  1252,  2204,  2309, 

3204. 
Jordan  v.  Wixson,  984,  5213,  5218. 
Jordt  V.  State,  496. 
Josef  V.  State.  .343. 
Joseidi  V.  .lohnson,    3798,    5557,    5561. 
.Toscph   E.  Lav  Co.  v.  Mendcnhall,  9S3. 
Josephs  V.  Briant.   2103. 
Josev  V.  Stat(>,  92.  847.  3437. 
Joslin  V.  LeP.aron.   1000. 
Josselyn  v.  McMlisler.  810. 
Joy  V.  State.   5r,7.    595.  3.399. 
Joyce  V.  Joyce,  24'5,   311,  895. 
Joyce    V.    Los    Angeles    Ry.    Co.,    1894, 

1956,  1961.  1996. 
Joyce  V.   State,  ;{552. 
Joyner  v.  Atlantic   Coast    Line   R.   Co.^ 

720,  901. 


CASES   CITED  5G61 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  i,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 

Kansas  Tity,  Ft.  S.  &  M.  R.  Co.  v.  Sto- 
ner,  887. 

Kansas  City,  M.-  &  B.  R.  Co.  v.  Crock- 
er. 4S0.  493. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Henson, 
741.  4751. 

Kansas  City,  M.  &  B.  R.  Co.  v.  LiUy, 
767. 

Kansas  City,  M.  &  B.  R.  Co.  v.  Mat- 
thews, 747. 

Kansas  City,  M.  &  O.  Ry.  Co.  v.  Costa, 
4045,  4133. 

Kansas  City,  M.  &  O.  Ry.  Co.  v.  Loos- 
ley,  926. 

Kansas  City,  M.  &  O.  Ry.  Co.  v.  Roe, 
767. 

Kansas  City.  JNI.  &  O.  Ry.  Co.  of  Texas 
V.  Barnhart,  252,  682. 

Kansas  City,  :\l.  &  U.  Ry.  Co.  of  Texas 
V.   Beckham,   871. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Bigham,  749. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Corn,  748. 

Kan.^as  City.  M.  &  O.  Ry.  Co.  of  Texas 
V.  Florence,  59. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Tex- 
as V.  Guinn,  249. 

Kansas  Citv,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Hall,  759. 

Kansas  City.  M.  &  O.  Ry.  Co.  of  Texas 
V.  Harral,  720,  812. 

Kansas  City,  M.  e\:  O.  Ry.  Co.  of  Texas 
V.    Sweetwater,    4551. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Treadwell  &  Wilkison,  748. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Weaver,  1050. 

Kansas  City,  M.  &  O.  Ry.  Co.  of  Texas 
V.  Worsham,  845. 

Kansas  City.  N.  &  Ft.  S.  R.  Co.  v. 
Dawley,  28,  93,  659. 

Kansas  City  Photo  Co.  v.  Kansas  City 
Bridge  Co.,  287. 

Kansas  City  Southern  Ry.  Co.  v.  Belk- 
nap, 955. 

Kansas  City  Southern  Ry.  Co.  v.  Brooks, 
766. 

Kansas  City  Southern  Ry.  Co.  v.  Clin- 
ton. 975,  1778. 

Kansas  City  Southern  Ry.  Co.  v.  Cobb. 
1734. 

Kansas  Citv  Southern  Ry.  Co.  v.  Davis, 
1880,  1979,  1985,  2000. 

Kansas  City  Southern  Ry.  Co.  v.  Dick- 
erson,  13. 

Kansas  City  Southern  Ry.  Co.  v.  Drew, 
49. 

Kansas  City  Southern  Ry.  Co.  v.  Gar- 
rett, 4733,  4738. 

Kansas  City  Southern  Ry.  Co.  v.  Leslie, 
2497. 

Kansas  City  Southern  Ry.  Co.  v.  Mc- 
Crossen,  4734. 

Kansas  City  Southern  Ry.  Co.  v.  Prunty, 
955. 

Kansas  City  Southern  Ry.  Co.  v.  Sim- 
mons, 894, 


Joyner  v.  Interurban  Ry.  Co.,  967. 
J.  Richardson  &  Co.  v.  Noble.  790. 
J.   S.  Betts  Co.  v.  Hancock,  2308,  2404. 
J.  T.  Camp  Transfer  Co.  v.  Davenport, 

5203.  5204. 
Judd  V.  Isr'nhart,   150. 
Judge  V.  Jordan,  38. 
Judge  V.  Masonic  Mut.  Ben.  Ass'n,  407. 
Judy  V.  Buck,  836. 
Judy  V.  Judy,  983. 
Judy  V.  Sterrett,  888,  998.  1470. 
Julian   V.   Kansas   City   Star  Co.,   3679, 

3683. 
Julius    Keller   Const.    Co.    v.    Herkless. 

284. 
Juliuii   Winter,    Jr.,    &    Co.    v.    Forrest, 

213. 
Junction  City  Lumber  Co.  v.  Sharp,  995, 

4413. 
Junction  Min.   Co.  v.   Ench,  673. 
Junction  Min.  Co.  v.  Goodwin,  360,  983. 
Junkins  v.  Stoneham.  915. 
Just  V.  Idaho  Canal  &  Improvement  Co., 

982. 
Justice  V.  Brock.  260. 
Justice  V.  Gallert,   837. 
J.  V.  Pilcher  Mfg.  Co.  v.  Teup°'s  Ex'x, 

665. 
J.  W.  Bishop  Co.  V.  Curran  &  Burton, 

172,  901. 
J.  W.  Bishop  Co.  v.  Dodson,  243. 

K 

Kaack  v.  Stanton,  165. 
Kaaro  v.  Ahmeek  Mining  Co.,  485,  984. 
Kaenter  v.  Missouri  Pac.  Ry.  Co.,  243. 
Kahl  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

738. 
Kahn  v.  Minthorn,  972. 
Kahn  v.  Triest-Rosenberg  Cap  Co.,  136, 

560. 
Kah's  Estate,   In-  re,  563. 
Kalamazoo  Nat.  Bank  v.  Sides,  757. 
Kalinski  v.  Williamson  County  Coal  Co., 

259. 
Kalis' V.  Detroit  United  Ry.,  1858,  1948. 
Kalley  v.  Baker,  1546. 
Kalteyer  v.  Mitch°ll,  578. 
Kaminski  v.  Tudor  Iron   Works,   4122, 

413S. 
Kamp  V.  Coxe  Bros.  &  Co.,  11. 
Kampmann  v.  Cross.  574. 
Kampmann  v.  McCormick,  .1422. 
Kane  v.  Nakamoto.  2400. 
Kane  v.  Torbit,  279. 
Kajiis  V.  Rogers,  919. 
Kankakee  Stone  &  Lime  Co.  v.  Kanka- 
kee, 1015. 
Kankakee  &   S.   R.   Co.   v.   Horan,   292, 

794. 
Kanumacher  v.  State,  659. 
Kansas  Citv  v.  Bradbury.  4261. 
Kansas  City,  Ft.    S.    &   M.   Ry.   Co.   v. 

Becker,  729. 
Kansas  City,  Ft.    S.    &    M.    R.    Co.    v. 

Dalton,  724. 


5662 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Knnsas  City  Southern  Ry.  Co.  v.  Sparks, 
982. 

Kansas  City  Southern  Ry.  Co.  \.  Whit- 
ley, 730,  4734,  473S,  4739. 

Kansas  City  Southern  Ry.  Co.  v.  Wil- 
liams, 87. 

Kansas  Citv  Suburban  Belt  R.  Co.  v. 
Kansas  City  St.  L.  &  C.  R.  Co.,  930. 

Kansas  City.  W.  &  N.  W.  R.  Co.  v.  Ry- 
an, 94.  698. 

Kansas  Farmers'  Fire  Ins.  Co.  v.  Haw- 
ley,  967. 

Kansas  Ins.  Co.  v.  Berry,  919. 

Kansas  Loan  &  Trust  Co.  v.  Love,  836. 

Kansas  Nat.  Drill  &  Mfg.  Co.  v.  Redd, 
4874. 

Kansas  Pac.  Ry.  Co.  v.  Kunkel,  301. 

Kansas  Pac.  Ry.  Co.  v.  Ward,  955. 

Kansier  v.  Billings.  102,  288,  837,  4254, 
4262,  4311. 

Kantzler  v.  Grant.  1471,  1480. 

Kapiloff  V.  Feist,  307. 

Kaplan  v.  Interborough  Rapid  Transit 
Co.,  388. 

Kappes  V.  Geo.  E.  White  Hardwood 
Lumber  Co.,  4448. 

Karadimas  v.  Angel,  2666. 

Karber  v.  Nellis,  836. 

Karczenska  v.  Chicago.  4267. 

Kargman  v.  Carlo,  978. 

Karkowski  v.  La  Salle  County  Carbon 
Coal  Co.,  662,  776. 

Karl  V.  Juniata  County,  986. 

Karnes  v.  Belleville  &  E.  R.  Co.,  177. 

Karnes  v.  Com.,  913. 

Karnitsky  v.  Machanic,  886. 

Karnopp  v.  Ft.  Smith  Light  &  Traction 
Co.,  49,  731. 

Karpeles  v.  City  Ice  Delivery  Co..  24SS, 
5206,  5219.  5222,  5224,  5243.  5245, 
5256,  5259,   5541. 

Karr  v.  Baltimore  &  O.  R.  Co.,  987. 

Karr  v.  State,  755. 

Karrer  v.  Detroit,  128,  691,  4313. 

Kar-Ru  Chemical  Co.  v.  U.  S.,  2533. 

Karsten  v.  Root,  285. 

Karwick  v,  Pickands,  285,  898. 

Kasjcta  v.  Nashua  Mfg.  Co.,  881. 

Kasie  V.  U.  S..  198. 

Kast  V.  Link,  1281,  2389. 

Kastner  v.  Stat",  912,  3421,  .3439. 

Katalla  Co.  v.  Johnson,  4180. 

Kath  V.  East  St.  Louis  &  Suburban  Ry. 
Co.,  1015. 

Katterjohn  v.  Nahm,  .3515,  3516. 

Kal7,eiil)erg  v.  Oherndorf,  44,  835. 

KaulTman  v.  Maicr,  81,  87. 

KaiilTmHii  v.   State,  783. 

K'.iiifiMiin  V.  1  Ieliiii(!k,  25t). 

Kaufman  v.  I'ittKburg,  C.  &  W.  It.  Co., 
.s:;7. 

J^anfman  v.   Sclioeffel,  158. 
Kavjiriaiicrh  v.  Wausaii,  27,  .''23. 
Kaw  P.rick  Co.   v.  Jlogscll,  7.57. 
Kawnoirr  Mfg.  Co.  v.   Kalter,  896. 
K.  B.  Koo.sa  &  Co.  v.   \\iifl<ii.  M.S. 
Kendy  v.  I'copl",  :!()2I.  .'il-'Oi,  3203. 
K«-ahoy  v.  Bryant,  288. 


Kean  v.  Landrum,  165. 

Keamer  v.  Charles  S.  Tanner  Co.,  2707. 

Kearney  v.  Seaboard  Air  Line  Ry.,  1902. 

Kearney  v.  State,  608. 

Kearns  v.  Brooklyn  Heights  R.  Co.,  214. 

Kearse  v.  Seyb,  157. 

Kcarse  v.  State,  568,  4828. 

Keas  V.  Gordy,  835. 

Keathley  v.   Chesapeake  &  O.   Ry.  Co., 

4069. 
Keating  v.  People,  458. 
Keating  v.  State,  313,  327. 
Keating  Implement    &    Machine    Co.    v. 

Erie  City  Iron  Works,  1084. 
Keatley  v.  Illinois  Cent.  Ry.   Co.,   724, 

725. 
Keaton  v.  State,  338. 
Kebbee  v.  Connecticnt  Co.,  67. 
Keck  V.  Bushway,  937. 
Keeble  v.  Black,  822. 
Keech  v.  Enriquez,  1003. 
Keech  v.  State,  654. 
Keef  V.  State,  336. 
Keefer  v.  Amicone,  729.  976. 
Keegan's  Estate,  In  re.  5469,  5483,  5502. 
Keel  V.  Seaboard  Air  Line  Ry.,  729. 
Keeler  v.  Clifford,  2116. 
Keeler  v.  Herr,  1597. 
Keeler  v.  State,  912. 
Keeler  v.  Stuppe,  908. 
Keeley  v.   City   Electric  Ry.  Co.,   1825, 

1867,  1868. 
Keeline  v.  Sealy,  2995. 
Keen  v.  Schweigier,  985. 
Keena  v.  American  Box  Toe  Co.,  236. 
Keenan  v.  Missouri  State  Mut.  Ins.  Co., 

920. 
Keenan  v.  Mt.  Pleasant.  984. 
Keene's  Estate,  In  re,  235. 
Keen's    Ex'r  v.  Monroe,    167,   921.    924. 
Keenig  v.  Missouri  Pac.  Ry.  Co.,  161. 
Keesier  v.  State,   321.  . 
Keeton  v.  Com.,    74,   3080,   3143,   3234, 

3467. 
Keeton  v.  State,  405. 
Keezer  v.  State,    319. 
Kefife  V.  Milwaukee   &   St.   P.   Ry.  Co., 

4383. 
Kchrig  V.  Peters,  757. 
Keigans  v.  State,  335,  704. 
Kcil  v.  Chartiers  Gas  Co.,  644. 
Keim  v.  Gilmore  &  P.  R.  Co.,  712,  772. 
Keiner  v.  Collins,   3828,   383.3. 
Kciper  v.  Equitable  Life  Assur.  Soc.  of 

United  States,  8(i0. 
Keiser  v.  State,  181. 
KoitJi  Co.  v.  P.ooth  Fisheries  Co.,  5362, 

.53()3,   53(;5,   53()(;,   5367. 
Keith  V.  llobbs,    1387. 
Keith  v.  St:ito,   90.   102,   443,   504,   529. 
Keilh  V.  Wells,    949. 
Keithler  v.  State.    800. 
Koitbley  v.  Soiitliwortli.  261. 
Koitblcv  v.  StntVord,    5 16(>. 
Keilldey's   Estate,   Jii    re,   797,   982. 
Keitt  v.   SpeiK'cr,    S69. 
K.lcli  V.  Stale,   615,  2306. 


CASES  CITED 


5G63 


The  figures  refer  to  pages.    Vol.  1  contains;  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Keleraenan  v.  Pittsburg,     etc.,    R.     Co., 

4749. 
Kell  V.  Ross,    855. 
Kellan  v.  Kellau,  890.  5477,  5494. 
Kellar  v.  Belleaudeau.    801. 
Kellar  v.   Edmonson.    984. 
Kellar  v.  Lewis,  12G9. 
Kelleher  v.  Interurban  St.  Ry.  Co..  992. 
Keller  v.  ITamsen,    357. 
Keller  v.  Home  Life   Ins.   Co..  3789. 
Keller  v.  Jones    «fc    Weeden,    780. 
Keller  v.  New  York  Cent.  R.   Co.,  920. 
Keller  v.  Reynolds.  833,  918. 
Keller  v.  State,  205. 
Keller  v.  U.   S.,  7. 
Keller  Const.  Co.  v.  Herkless,  284. 
Kelley  y.  Boston,  77. 
Kelley  v.  Cable  Co.,   767. 
Kelley  y.  Com.,   1611. 
Kelley  y.  Highfield,  1484. 
Kelley  y.  John  R.  Daily  Co..  260.  690. 

845. 
Kelley  y.  Kansas  Citv,  4262. 
Kelley  v.  Kelley,  1009. 
Kelley  v.  St.  Joseph,  289. 
Kelley  v.  School   Dist.   No.   71   of  Kinir 

County,  998. 
Kelley  y.  Schupp,    412. 
'  Kelley  v.  State,  272.  344,  445,  509.  564. 

602,  3209,  3214,  3215,  3216. 
Kelley  v.  Torrington,  127,  220. 
Kelley  v.  United  Rys.  Co.  of  St.  Louis, 

767. 
Kellner  y.  Travelers'     Ins.     Co.,     Hart- 
ford, Conn.,  702,  1061. 
Kellogg  V.  Boyden,   296. 
Kellogg  y.  Ford,  784. 
Kellogg  y.     Janesville,  106. 
Kellogg  V.  Kirksville,   237. 
Kellogg  y.  Lewis,  797. 
Kellogg  V.  McCabe,    24. 
Kellogg  y.  U.   S.,  616.  2205. 
Kellogg    &    Co.  V.  Louisville    &    N.    R. 

Co.,  4643. 
Kelly  V.  Chicago  City  Ry.  Co.,  919. 
Kellv  V.  Chicago,   R.   I.   &   P.   Rv.   Co., 

776,  904. 
Kelly  v.  Columbia  Ry.,   Gas  &  P^lectric 

Co.,  68. 
Kelly  y.  Cook,  747. 
Kelly  V.  Dallas  Consol.  Electric  St.  Rv. 

Co.,   5098,   5129. 
Kelly  V.  Emery,  13. 
Kelly  V.  Houghton,  836. 
Kelly  y.  John,   943. 
Kelly  V.  Lemhi  Irrigation     &     Orchard 

Co.,  982. 
Kelly  V.  Lewis   Inv.    Co.,    772. 
Kelly  y.  State.   16,   113,   157.   25r,,    269, 

271,  275,  299,  303,  342,  353,  307.  513, 

527,  669,  671,  706,  2277,  3300.   3342. 
Kelly  V.  Union     Ry.     «&     Transit     Co., 

4606. 
Kelly    Atkinson    Const.    Co.  v.  Munson, 

291. 
Kelly    Plow    Co.  v.  London.    50. 
Kellyville  Coal  Co.  v.   Strine,  557. 
Kelsey  v.  Collins,   762. 


Kemendo  v.  Fruit  Dispatch  Co.,  918. 
Kemery  v.  Zeigler,  1646. 
Kemmerer  y.  Kokcndifer,    140. 
Kemp  y.  Portland  Ry.,  Light  &  Power 

Co.,  136. 
Kemp  y.  Slocum,   494. 
Kemp  v.  State,  3171,  3556. 
Kenan  v.  Holloway,    764. 
Kendall  y.  Albia,  4305.  4307. 
Kendall  y.  Chicago  Rys.  ^^o.,  2.34. 
Kendall  y.  Dunn,    1479. 
Kendall  y.  Earl,  2719. 
Kendall  v.  Travelers'    Protective    Ass'H 

of  America,  4335,  4340. 
Kendall  Boot  &  Shoe  Co.  v.  Bain,  172. 
Kendrick  y.  Cisco,  212. 
Kendrick  y.  Dellinger,  834,  950. 
Kendrick  v.  Hochradel,  4504,  4924. 
Kendrick  y.  Polk,    1140. 
Kendrick  v.  Ryus,  923. 
Kendrick  v.   State,  456. 
Kend  rick's  Estate,  In  re,  107. 
Kennard  y.  State,   293,   1008. 
Keunealy  v.  Westchester     Electric    Ry. 

Co.,  480. 
Kennedy  v.  Bebout,  765. 
Kennedy  v.  Com.,    1007. 
Kennedy  y.  Cunningham,  933. 
Kennedy  y.  Falde,  949. 
Kennedy  y.  Ford,  767. 
Kennedy  y.  Forest  Oil  Co.,  285. 
Kennedy  y.  Goodman,  268. 
Kennedy  y.  Hub.  Mfg.  Co.,  898. 
Kennedy    v.    Kennedy,  *59,    288,    1143, 

1155. 
Kennedy  v.  Mayor  and  City  Council  of 

Cumberland.  4258. 
Kennedy  v.  National  Jewelers'  Board  of 

Trade,  781. 
Kennedy  y.  People,     3041,     3062.  3074, 

3458. 
Kennedy  y.  Roberts,  2099,  2100. 
Kennedy  v.  Smith,   878. 
Kennedy  v.  State.    14.    113,    180,    341, 

496,   510,   734,  746,  2235,  3237. 
Kennedy  v.  Supreme  Tent    of    Knights 

of  Maccabees  of  the  World,  925. 
Kennedy  y.  Walker,  158. 
Kennelly  v.  Kansas      City      Rys.      Co., 

2441. 
Kenney  v.  Hannibal    &    St.    J.    R.    Co., 

4681. 
Kenney  v.  South  Shore  Natural  Gas  & 

Fuel  Co.,  920. 
Kennison  v.  State,  152,  769. 
Kennon  v.  Territory,  3656. 
Kenny  v.  Bankers'  Accident  Ins.  Co.  of 

Des"  Moines,  216. 
Kenny  y.  Ipswich,  775,  869. 
Kenny  v.  Marquette    Cement   Mfg.    Co., 

924. 
Kent  y.  Cole,  1274. 
Kent  v.  Holliday,   861. 
Kent  V.  Ogden,  L.  &  I.  Ry.  Co.,  777. 
Kent  y.  State,  40,  120,  595.  597,  3098, 

3178,    3181,    3188,    3189.    3190.    3222, 

3223,  3463. 
Kent  v.  Treworgy,  553. 


5664  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Kent  Mfg.   Co.  v.  Zimmerman,   284. 
Kentucky    Cent.    R.    Co.  v.  Musselman, 

1009. 
Kentucky   Coal   &   Timber  Development 

Co.  V.  Carroll  Hardwood  Lumber  Co., 

1142. 
Kentucky  Motor  Car  Co.  v,  Darenkamp, 

4935, 
Kentucky  Nat.  Bank  v.  O'Neal.  977. 
Kentucky  Tobacco  Ass'n  v.  Ashley,  777. 
Kentucky    Traction    &,   Terminal   Co.  v. 

Bain,  2410. 
Kentucky    Traction    &   Terminal   Co.  v. 

Humphrey,  5099. 
Kentucky    Traction   &   Terminal   Co.  v. 

Sharp,  2344. 
Kentucky    Traction    &   Terminal   Co,  v. 

Waits,  1715.  1831,  1940. 
Kentucky      Utilities      Co.  v,  McCarty's 

Adm'r,  665. 
Kentucky  &  I.  Bridge  Co.  v.  Cecil,  984. 
Kenwood       Bridge       Co.  v.  Dunderdale, 

2117. 
Kenworthy  v,  Richmond,   222. 
Kenworthy  v.  Williams,  805. 
Kenyon  v.  Chicago  City  Ry.  Co.,  252., 
Ken  yon  v.  Knights  Templar  &  Masonic 

Mut.  Aid  Ass'n,  171. 
Kenyon  y.  Mondoyi,  637,  987,  2416. 
Keohan°,  In  re,  857. 
Keokuk    Northern    Line    Packet    Co.   v. 

True,  2090,  4409,  5044, 
Keokuk  &  H.  Bridge  Co.  v.  Wetzel,  213. 
Kepler  v.  Jessiip,  145. 
Kepley  v.   Park   Circuit  &  Realty   Co., 

OtiO. 
Kercheval  v.  Allen,  919. 
Kerley  v.  Germscheid,  1258,  1286. 
Kern    v.    Western   Life    Indemnity    Co., 

3773. 
Kerr  v.  Blair,  761. 
Kerr  v.  Bush,  844. 
Kerr  v.  Coberly,  780. 
Kerr  v.  Lunsford,  54.30,  5491. 
Kerr  v.  Modern   Woodmen  of  America, 

7. 
Kerr  v,  O'Connor,  802. 
K.-ir  V.  Quincy,  O.  &  K,  C.  R,  Co..  478. 
Kcir  V.   Shurtletr,  259. 
Kerr  v.  State,  299. 
Kerr  v.  Topping,  766. 
Kerr  v.  V.  S.,  274,  5018. 
Kerr  Glass  Mfg.   Co.   v.  Amcricus  Gro- 
cery Co.,  9S2,  4949. 
Kerr  Grain  «fc  Hay  Co.  v.  Marion  Cash 

Feed  Co.,  552. 
Kerr-Murray  Mfg.  Co.  v.  Hess,  981. 
K' rritr.-iii   v.   State.  .".4.3. 
Kerrnisli  v.  P>rewing  Co.,  3579. 
KiTslier  V.  JyaliiiKM',  71-. 
K<Tsten  V.  (^Jrcat  .\ortli«'rn  Ry.  Co.,  900. 
KcrsH'n   V.  Wr  i'luTiiui,  957. 
Kerz  V.  Wolf.  .3521. 
Ki'sM-l  V.  Miiy.r.  !(s:;. 
Kest'THon    v.    Clieuvront,    1517. 
K'tcli'son    V.    Soutlicrn   I'ae.    Co.,    1745, 

175:;.   1754. 
Kei<  bum  v.  Ebcrt,  52. 


Kettenbach  v.  U.  S.,  7. 

Kettles  V.  State,  114. 

Kewanee  Private  Utilities  Co.  v.  Norfolk 

Southern  R.  Co.,  1677,  4448. 
K"y  V.  Moore,  976. 

Key  V.  State,  113,  548,  601,  858,  3627. 
Key  V.  Thomas  Lyons  Co.,  4503.  4504. 
Keyes  v.  Cedar  Falls,  833. 
Keyes  v.  State,  675. 
Keys  V.  State,  216,  735. 
Keys  V.  Winnsboro    Granite    Co.,    736, 

981. 
Keystone    Bank    v.    Safety    Banking    & 

Trust  Co.,  867. 
Keystou-  Lumber   &  Salt  Mfg.   Co.  v. 

Dole,  952. 
Kibler  v.  Com.,  113. 
Kidd  V.  Huff,  836. 
Kidd  V.   State,  506. 
Kidd  v.  White,  476. 
Kidwell  V.  State,  440. 
Kiekhoefer  v.  Hidershide,  987. 
Kiernan  v.  Chicago,  S.  F.  &  C.  R.  Co.j 

2621. 
Tv'ios^plhorst  Piano  Co.  v.  Porter,  662. 
Kiick  V.  Boost,  324. 
Kiker  v.  Hitt,  677. 
Kilby  Locomotiv"  &  Machine  Works  v. , 

D.'B.  Lacy  &  Son,  2883. 
Kilgo  V.  (Jontinental  Casualty  Co.,  4864. 
Kilsore  v.  State,  3549. 
Kilkelly  v.  State,  707. 
Killen  v.  State,  528. 
Killian  v.   Eigenmann,  79. 
Killian  v.  Killian,  234. 
Killian  v.  State,  675,  839. 
Killman  v.  State,  811. 
Kilpatrick  v.  Com.,  467. 
Kilpatrick  v.  Pickens  County,  955,  964. 
Kilnatrick-Koch  Dry  Goods  Co.  v.  Kahu, 

581. 
Kimball  v.  Borden,  987. 
Kimball  v.  Friend's  Adm'x,  4685. 
Kimlvill  V.  Goldman,  2040. 
Kimball  y.  Lnuning,  211,  635. 
Kimball  v.  State,  598. 
Kiin)>all  v.  Uppercu.  288. 
Kimball  &  Austin  Mfg.  Co.  v.  Vroman, 

798. 
Kimb.-rlain  v.  State,  913. 
Kimble  y.  Seal,  719. 
Kinibrell  v.  State,  496.  848. 
Kimbriiugh  y.  llines.  1015. 
Kimmins  v.  Montrose,  894. 
Kinard   y.   State,  445. 
Kincaid  v.  State,  434. 
Kiiicart  v.  Shambrook,  835. 
Kincheloe  v.  Tracewells,  50,  759,  921. 
Kinclielow  v.  State,  15. 
Kiim  V.   Allemania   Fire  Ins.   Co.,  3. 
King  V.  Chicago-  R.    I.    &  P.    Ry.    Co., 

<M3. 
King  V.  Com.,  210,  270,  830. 
King  V.  Franklin,   747. 
King  V.  Gray,  220,  2.58. 
King  V.   Hanson,  366. 
King  y.    lleilig.   (it;5. 
King  V.  IJekla  Fire  Ins.  Co.,  2783. 


CASES  CITED  5665 

The  fibres  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5.  pp.  4847  to  5564. 


King  V.  King.  49.  285,  545,  5441. 

King  V.  Lusk,  5381. 

King  V.  Lyman,  950. 

King  V.  Metropolitan  Life  Ins.  Co.,  915. 

King  V.  Pillsbnry.  3686. 

King  V.  Pope,  105. 

King  V.  Pi'oviclence  Gas  Co.,  268. 

King  V.  Rhode  Lsland.  5135. 

King  V,   St.   Louis,   642. 

King  V.  Sassaman,  644. 

Kinc  V.  State,   55,   339,   501,   530,   682, 

782.   867.   872,   964,   973,   2216,   3252, 

3281,  3554.    . 
King  V.  Tabor,  834. 
Kins-  T  nnd  &  Improvement  Co.  v.  Bow- 
en,  150. 
King  Solomon    Tunnel    &    Development 

Co.  V.   Mary  Verna  Mining'  Co.,  127, 

217,  284.  874. 
King  &  Co.  V.  C.  W.  Hancock  &  Sons, 

289. 
Kingan  v.  Gleason.  649. 
Kingan  &  Co.  v.  Albin,  4385. 
Kingan  &  Co.  v.  King,  972. 
Kingfisher  Nat.  Bank  v.  .Johnson,  236. 
Kinglesmith  v.  Com.,  830. 
Kingsbury  v.  People.  810. 
Kingslev  v.  Ignited  Rvs.  Co.,  2442. 
Kinkead  v.  State,  380,  395. 
Kinlon  v.  Metropolitan  St.  Ry.  Co.,  141, 

5077. 
Kinman  v.  Cannefax,  50. 
Kinnaird   v.    E.   R.    Spotswood    &   Son, 

897. 
Kinnemer  v.  State,  816. 
Kinney  v.  Ferguson,  887. 
Kinney  v.  Folkerts,  2412. 
Kinney  v.  McFaul,  930. 
Kinney  v.  People,   887. 
Kinney  v.  Springfield,  799. 
Kinney  v.  State,  1616,  3261,  3444. 
Kinney  t.  Williams,   10. 
Kinsel  v.  North  Bnttp  Mining  Co.,  3910. 
Kinser  v.    Cowie,   296.  , 

Kinsey  v.  State.  1S7. 
Kinslow  V.  State,  605. 
Kinsolving  v.  Kinsolving,  828. 
Kinston  Cotton  Mills  v.  Atlantic  Coast 

Line  R.  Co.,  1676. 
Kinyon  v.  Chicago  &  N.  W.  Ry.  Co.,  53, 

795. 
Kinzpll  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

4005. 
Kiowiatkowski  v.  Duluth-Superior  Dredg- 
ing Co.,  898,  2662. 
Kipp-^nbrock  v.  Wabash  R.  Co.,  730. 
Kipper  v.   State,  86,  300. 
Kipros  V.  THntah  Ry.  Co.,  2478,  3930. 
Kirby  v.  Berguin,  930. 
Kirby  v.  Lower,  667,  951. 
Kirby  v.  Richardson,  901. 
Kirby  v.  St.  Louis  &  S.  F.  R.  Co.,  573. 
Kirby  v.  Southern  Rv..  148.    ' 
Kirby  v.  State,  58.  186,  187,  506,  527, 

674,  744,  781,  786,  955. 
Kirby    Lumber    Co.    v.    Bratcher,    121, 

2403,  3991,  4081,  4160. 
Kirby  Lumber  Co.  v.   Dickerson,  986. 

iNST.To  Juries— 355 


Kirby  I^umber  Co.  v.  Stewart,  66. 
Kircher  v.  Larchwood,  564,  573. 
Kirchgraber  v.   Lloyd,  660. 
Kirfhner  v.  Collins.  41.  488. 
Kirk  V.  Montana  Transfer  Co.,  837. 
Ivirk  V.  Smith,   834. 

Kirk  V.  State,  434,  589,  825,  957,  979. 
Kirk  V.  Territory,   131,    226,   3353. 
Kirk  V.  Wolf  Mfg.  Co.,  749. 
Kirk  V.  Woodbury   County,   967. 
Kirk  &  Co.  v.  .Tajko,  254. 
Kirkham   v.    Wheeler-Osgood   Co..   642. 
Kirkland  v.  Augusta-Aiken  Ry.  &  Elec- 
tric Corporation,  901. 
Kirkland  v.  Gates,  973. 
Kirkland  v.  Trott,    920. 
Kirkpatrick  v.  Crutchfield,    985. 
Kirkpatrick  v.  Metropolitan  St.  Ry.  Co., 

1011. 
Kirksey  v.  State,  992. 
Kirk  wood  v.  Gordon,  6. 
Kirkwood   v.    State,   58,   224,    751,    753, 

957. 
Kirn  v.  E.  E.  Souther  Iron  Co.,  775. 
Kirslier  v.  Kir.sher,    561. 
Kirtland  v.  Montgomery,  50. 
Kischman  v.  Scott,    664,    666. 
Kiser  v.   ^ietronolitan  St.  Ry.   Co.,  828. 
Kishnlaski  v.   Sullivan,    259. 
Kistler  v.  State,   467. 
Kistler  v.  Thompson,  4198,  4199,  4200, 

4201. 
Kitchen  v.   Cape  Girardeau  &  S.  L.  R. 

Co.,  977. 
Kitteringham  v.  D'ance,  729. 
Kittredge  v.  Frothingham,  897. 
Kitty  V.  Fitzhugh,  861. 
Kivett  V.   Western  Union  Tel.  Co.,  252. 

208,  900,  5274,  5293. 
Kizer  v.  People.  805. 
Klair  v.  Philadelphia,  B.  &  W.  R.  Co., 

1688,   1097,   1708. 
Klamp  V.  Rodewall,  757. 
Klatt  V.  N.  C.  Foster  Lumber  Co.,  578. 
Klaw  V.  Life  Pub.  Co.,  863.  933. 
Kleet  V.  Southern  Illinois  Coal  &  Coke 

Co..  662.  8.88. 
Kleiderer  &  Son  v.  Aldridge's  Ex'x,  664. 
Klein  V.  Klein,  2.58. 
Klein  V.  St.  Louis  Transit  Co.,  137. 
Kleiner  v.  Third  Ave.  R.  Co.,  205. 
Kleinlein  v.  Krauss,   5445. 
Klomik  V.  Henricksen   .Jewelry  Co.,  898. 
Ivlepsch  V.  Donald.   24,  312. 
IClette  V.  Com.,   598. 
Klentsch  v.  Security  Mut.  Life  Ins.  Co., 

50,  777. 
Kliegel  v.  Aitken,    642. 
Ivliraple  V.  Boelter,    717. 
Ivlinck  V.  Chicago  City  R.  Co.,  1777. 
Inline    V.    Santa    Barbara    Consol.    Ry. 

Co.,  2000. 
Kline  v.  Spahr,  124. 
Ivlink  V.  Quinn.  261,  901. 
Klipstein  v.  Raschein,   736. 
Ivlitzke  V.  Smith,  854. 
Ivlofski  v.  Railroad  Supply  Co.,  58,  213, 

974,  4150. 
Klosterman  v.  Olcott,  844. 


5666  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Kluse  V.  Sparks.  920.   964. 

Klvce  V.  Gundlach.   35S3. 

Kiyee  v.  State.   516. 

Knapp  V.  Dunham,   242. 

Knapp  V.  Hanley,  757. 

Knapp  V.  Niagara  Junction  Ry.  Co..  128. 

Knanp  v.  Northern  Pac.  R.  Co.,  279. 

Knapp  V.  State.  91,  537. 

Knapp  V.  Winchester,    196. 

Knausa   v.    Gottfried    Krueger    Brewing 

Co..  1531. 
Kneale  v.  Lopez  &  Dukate,  267. 
Knecht  v.  Mooney,  923. 
Knee  v.  McDowell,  6. 
Knepp  V.  Baltimore  &  O.  R.  Co.,  4681, 

4691. 
Knickerbocker  v.  People,   381. 
Knickerbocker  v.  Worthing,   3502.  3505. 
Knickerbocker  Ins.  Co.  v.  Gould,  2817. 
Knight  V.  Bell,  204. 
Knight  V.  Cooper,  196. 
Knight  V.  Durham,   668. 
Knight  V.  Kansas  City,   155. 
Knight  V.  Overman    Wheel    Co..    147. 
Knight  V.  State,  14,  156.  272,  304.  382, 

428.  429.  461.  508,  509,  513,  796,  3436, 

3456.  3662. 
Knisht  V.  Thomas,  935. 
Knight  Iron  &  Metal  Co.  v.  Orr,  545. 
Knights  V.  State.  139,  2202. 
Knights     of     Columbus     v.     Burroughs' 

Beueficiarv,   4339,   4340. 
Knittcl  V.  Schmidt,   1281,  1286. 
Knobeloch  v.  Germania  Sav.  Bank,  757. 
Knoefel  v.  Atkins,    649. 
Knoepker  v.  Ahman,  4905,  4955. 
Knopf  V.  Herta,  5033. 
Knopke  v.  Germantown    Farmers'    Mut. 

Ins.  Co.,  486. 
Knott  V.  Dubuque  &  S.  C.  Ry.  Co.,  999. 
Knowlden  v.  Guardian  Printing  &  Pub- 
lishing Co.,   3743. 
Knowles  v.  Masscy,  S3. 
Knowles  v.  Mulder,    735. 
Knowles  v.  Mui-phy.  765. 
Knowles  v.  Nixon,  87. 
Knowles  v.  Ogletrec,  278,  920. 
Knowles  v.  People,   389. 
Knowles  v.  State.  275. 
Knowlton  v.  Fritz,    766. 
Knox  V.  Kno.\-,  5427,  5428,  5453,  5464, 

5482,    5483,    5485,    5488,    5496,    5501, 

5502,  5505. 
Kno.v   V.   Itobbins,  1780.  1944.  2412. 
Kno.v's  Will,  In    re,  S4.  101,  7.S!t. 
Kiioxville,  C.  G.  &  L.  II.  Co.  v.  AVyrick, 

670. 
Knoxvillo   Iron   Co.    v.   Dobson,   221. 
Kniifklrs  V.  State.    439. 
Kriudson  \-   Ki'-h.-irdson   v.  Laurent,  239. 
Konir  V.   Wlu'lnn.    9.S5. 
Koch   V.    Maryland   r,,;il  Co.,   153. 
Koeh   V.   State,   (!.'{.   910. 
Koflier  V.  Sliitr>,    SS5. 
Koiliicr  V.   I'.iilil,   Kill. 
Kochl.r  V.  Siiiti',    r.io. 
Kr,flil..r  V.  Wilson,  s:;:',.  140G. 
Kocliii    V.   1'oMiliiisoii,    li."»9. 
Koeniy  v.  Sproea.sir,  903. 


Koenigstein  v.  State,   200,   674. 

Koerner  v.  State,   88.   131,   2243. 

Kohl  V.  Bradley,  Clark  &  Co.,  268,  987. 

Kohler  v.  West   Side   R.   Co.,   578. 

Kohn  V.  Clarkson,  223. 

Kohr  V.  Metropolitan   St.  Ry.   Co.,  212. 

Kokomo   Brass   Works  v.    Doran,   4156. 

Kokoshkey  v.  Chicago  City  Ry.  Co.,  213. 

Kolb  V.  Jones.  1161. 

Kolbe  V.  Harrington.  2926. 

Kollock  V.  State,   457,    569. 

Komrs  v.  People,  161,  4885. 

Konda  v.  U.  S.,  202. 

Konig  V.  Nevada-Califomia-Oregon   Ry., 

899.  3896. 
Konold  V.  Rio  Grande  W.  Ry.  Co.,  768. 
Kool  V.  Lee,   1046,   1047. 
Koosa  &  Co.  V.  Warten,  818. 
Kopacin    v.    Crown-Columbia     Pulp     & 

Paper  Co.,  280. 
Kopf  V.  Yordy,   733. 
Korby  v.  Chesser.  984. 
Korn  V.  Chicago  Rys.  Co..  895. 
Kornazsewska  v.   West  Chicago   St.   R. 

Co.,  21. 
Kornegay  v.  Atlantic    Cdast    Lino    R. 

Co.,  978. 
Kortendick  v.  Waterford,   5182. 
Koscak  V.  State,  601. 
Koser  v.  People.   286. 
Kosher   Dairy   Co.   v.   New   York,    S.   & 
W.  R.  Co.,  863. 
Koshinski  v.  Illinois  Stee!  Co.,  748,  886. 

924. 
Koskoff  V.  Goldman,  880.  894. 
Kosminsky  v.  Hamburger,   285. 
Kossel  V.  Potratz,   3590- 
Koster  v.  Noonan,  936. 
Koster  v.  Senev.  2058. 
Kostuch  V.  St.  Paul   City  Ry.  Co.,  667. 
Kota  V.  People,  3239. 
Kovacs  V.  Mayoras,    3713,    3715. 
Kozlowski  V.  Chicago.  81,  117. 
Kraft  V.  Smith.  869,  870. 
Krah«    v.    J.    L.    Owens   Co.,   364. 
Kramer  v.  Compton,  818. 
Kramer  v.  Greenville,  S.  &  A.  Ry.  Co., 
^268. 

Kramer  v.  Messner,  4954. 
Kramer  v.  Winslow,  283. 
Kratka  v.  Boston  &  M.  R.  R.,  4646. 
Kraus  v.  Haas,  768. 
Kraus  v.  State,  598,  617. 
Krause  v.  Cook,  28S8. 
Krause  v.  Plumb,  986. 
Krause  v.  Redman.  807. 
Krause  v.  Slate,  597. 
Krauss  v.  Weaver,  3850. 
Kravitz   v.   Chicago   City  Ry.   Co.,   495, 

736.  798. 
Krclmavy  v.  State,  .379. 
Kreag  v.  Anthus,  139. 
Krebs  Hup  Co.  v.  Livesley,  4915. 
Krejips  v.  Carlisle,  969. 
Kress  v.  I..a\vrencc,  38. 
Kietzer   Realty   Co.   v.   Thomas   Cusack 

Co.,  3591. 
Krcl/schinar  v.  Peschel,  668. 
Kridcr  v.  Philadelphia,  44. 


CASES  CITED  5667 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  55G4. 


Krieger  v.  Aurora,  E.  &  C.  R.  Co.,  212, 

252. 
Krinard  v.  W".sterman.  1003,  4474.  4487. 
Kripner  v.  Lincoln,  1420,  1428. 
Kroeger  v.  Te.xas  &  P.  Ry.  Co.,  739. 
Kroetch  v.  Empire  Mill  Co.,  10. 
Krolik  V.  Lang.  SOS. 
Krone   v.    Southwest    Missouri    Electric 

Ry.  Co..  1907. 
Kruis  V.  Grand  Rapids,  G.  H.  &  M.  Ry. 

Co.,  2573. 
Krulic  V.  Petcoff,  833. 
Kryszke  v.  Kamin,  991. 
Kuehn  v.  Wilson,  118. 
Kuenster  v.  Woodhouse,  479. 
Kuhl  V.  Long,  824. 
Kuhlenbeck  v.  Hotz,  GO. 
Kuhlman  v.  Wm.  J.  Lcmp  Brewing  Co., 

3579. 
Kuhn  V.  Bowman.  128. 
Kuhn  V.  Nelson,  SIO. 
Kuhn  V.  State,  910. 
Kullberg  n.  O'Donnell,  824. 
Kulp  V.  IT.  S.,  510. 
Kulpinsky  v.   Sampsell,   1994. 
Kulvie   V.    Bunsen    Coal    Co.,   258,   295, 

2474. 
Kundar  v.  Shenango  Furnace  Co.,  4146. 
Kuney  v.  Dutcher,  977. 
Kunst  V.   Ringold,  9S4. 
Kunz  V.  Hartwig,  879. 
Kupfer  V.  Michigan  Clothing  Co.,  4922. 
Kurpgeweit  v.  Kirby,  2420,  2427. 
Kurtz  V.  Miller,  2932,  2957. 
Kuykendall  v.  Eldmondsou,  780. 
Kyd  V.  Cook,  637,  5036. 
Kyle  V.  People,  911,  3272. 
Kyte  V.  Chessmore,  1133. 


Labarge  v.  Pere  Marquette  R.  Co.,  1009. 
La  Belle  v.  Grand  Central  Market  Co., 
•     489. 

Laber  v.  Cooper,  908. 
La  Bonty  v.  Lundgren,  355. 
Lacey  v.  Minneapolis  St.  Ry.  Co.,  282. 
Lack  V.  Weber,  356. 
Lackawanna  »&  B.  R.  Co.  v.  Chenewith, 

762. 
Lackey  v.  State,  839. 
Lackland  v.  Lexington  Coal  Mining  Co., 

642. 
Lacy  V.  State,  2598. 
Lacy  Bros.  &  Kimball  v.  Morton,  808. 
Ladd  V.  Piggot,  206. 
Ladiew  v.  Sherwood  Metal  Working  Co., 

1012,  1018. 
Ladwig  V.   State,  602. 
Lafayette  Ry.  Co.  v.  Tucker,  756. 
Lafayette  Telephone  Co.  v.  Cunningham, 

116. 
Laferiere  v.  Richards,  777. 
La   P^evre  v.   Du   Brule,   24. 
Lafever  v.  Prvor,   146. 
Lafferty  v.  Hilliker,   1303. 
Lafiferty  v.  Wilson,  738. 
La  Fitte  v.  McNeel  Marble  Co.,  207. 


Laflin  &  Rand   Powder  Co.  v.  Tcarney, 

177. 
La  Follette  Iron  Co.  v.  Wiley.  895. 
Lagarce  v.  Missouri  Pac.  Ry.  Co.,  148. 
Lagomarsino  v.  Pacific  Alaska  Nav.  Co., 

902,  1676. 
La  Grande  Inv.  Co.  v.  Shaw,  995. 
Lagrone  v.  State,  540,  1004. 
Lagrone  v.  Timmerman,  207. 
Lahr  v.  Kraemer,  853. 
Laidlaw  v.  Sage,  733. 
Lail  V.  Pacific  Exp.  Co.,  920. 
Laird  v.  Keithlev,   799. 
Laird  v.  State,  438. 
Lake  v.  Com.,  542. 
Lake  v.  Gopeland,  151. 
Lake  v.   State.  589. 
Lake  Erie  &  W.   R.  Co.  v.  Reals,  222, 

236,  1876,  1885,  1886. 
Lake  Erie  &  W.  R.  Co.  v.  Bowker,  178. 
.Lake  Erie  &  W.  R.  Co.  v.  Brafford,  854, 

864. 
Lake  Erie  &  W.  R.  Co.  v.  Belong,  748. 
Lake  Erie  &  W.  R.  Co.  v.  Douglas,  896, 

999. 
Lake  Erie  &  W.  R.  Co.  v.  Hobbs,  763. 
Lake  Erie  &  W.  R.  Co.  v.  Howarth,  980, 

995. 
Lake  "Erie  &   W.   R.   Co.   v.   McFarren, 

4692.  4693,  4694. 
Lake  Erie  &  W.  R.  Co.  v.  McHenry,  833. 
Lake  Erie  &  W.  R.  Co.  v.  Morain,  999. 
Lake  Erie  &  W.  R.  Co.  v.  Sanders,  235, 

287,  4678. 
Lake  Hancock  &  C.  R.  Co.  v.  Stinson, 

716. 
Lake  Shore  &  M.   S.   R.   Co.   v.   Beam, 

554 
Lake  Shore  &  M.  S.  R.  Co.  v.  Erie  Coun- 
ty Supr's,  876. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Johnson, 

1016. 
Lake  Shor-  &  M.  S.  Ry.  Co.  v.  Mcin- 
tosh,  726. 
Lake  Shore  &  M.  S.  Ry.  Go.  v.  May.  647. 
Lake  Shore  &,  M.   S.  R.   Co.  v.   Miller, 

767. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Richards, 

1016. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Schultz, 

889. 
Lake  Shore  &  M.  S.  Ry.  Co.  v.  Whidden, 

774. 
Lake  Shore  &  M.   S.  Ry.  Co.  v.  W.  H. 

Mclntyre  Co.,  135,  1678. 
Lake  St.  Elevated  R.  Co.  v.  Shaw,  1991. 
Lake  Superior  Iron  Co.  v.  Erickson,  977. 
Lale  V.  Laughlin,  1209. 
Lallier  v.  Pacific  Elevator  Co.,  969. 
Lamar  v.  King.  59.  .548. 
Lamar  v.  State,  275. 
Lamar  v.  Williams.  1.55,  1000. 
Lamater  v.   State,  1625. 
Lamb  v.  Clam  Lake  Tp.,  68. 
Lamb  v.  Lamb,  5473. 
Lamb  v.  Prettyman,  105. 
Lamb  v.  Southern  Ry.  Co.,  999. 
Lamb  v.  State,  271,  272,  392,  506,  912. 


5668  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Lamb  v.  Stone,  1286. 
Lamb  t.  U.  S..  909.  2239. 
Lambert  v.  Giffin,  177. 
Lambert  v.  Jenkins,  1571. 
Lambert  v.  La  Conner  Trading  &  Trans- 
portation Co.,  216. 
Lamb-rt  v.  People,  29,  336. 
Lambert  v.  Phillips  &  Son,  779. 
Lambeth  v.  Ponder,   949. 
Lambeth    Eope    Co.    v.    Brigham,    9S4, 

4913. 
Lambrecht  v.  Schreyer,  1260,  1261. 
Lanning  v.  Chicago,'  etc.,  Ry.  Co.,  727. 
Lamont  Mercantile  Co.  v.  Piburn,  10S9. 
Lampe  v.  Kennedy,  13,  51. 
Lnmpe  v.  United  Rys.  Co.  of  St.  Louis, 

SG5. 
Lampert  v.  Laclede  ^Gaslight  Co.,  767. 
Lampkin  v.  State,  517. 
Lampman  v.  Bruning,  2048. 
Lamport   v.    General    Accident,    Fire    & 

Life  Assur.   Corp.,  136. 
■  Lampton  v.  State,  1027. 
Lam  &  Rogers  v.  St.  Lonis  Southwestern 

Ry.  Co.  of  Texas,  241. 
Lancashire    Ins.    Co.  v.  Stanley,   323. 
Lancaster  v.  Case,  4509. 
Lancaster  v.  Johnson,  3897. 
Lancaster  t.  Keebler,  901. 
Lancaster  v.  State,  306.  455, 
Lancaster      County      Bank  v.  Albright, 

546. 
Lancaster  v.  Tudor,  249. 
Lancaster  v.  Turpin,  984. 
Lancaster     Mills  v.  Merchants'     Cotton 

Press  &   Storage  Co.,  5363. 
Lance  v.  Butler.   790. 
Lanckton  v.  U.  S.,  585. 
Landauer  v.   Sioux      Falls      Imp.      Co., 

1171,  1421. 
I>andors  v.  Beck,    939. 
Landers  v.  State,  306.  542,  1228. 
Landis  v.  Fyles,   136,  889. 
Landman  v.  Glover,  145. 
Landreth  v.  State,  443,  603. 
Laudrum  v.  Rivers,    5047. 
Landrum  v.  St.  Louis  &  S.   F.   R.  Co., 

662,  786. 
I>:indnim  v.  Thomas.  5355. 
Landry  v.  Western  Union  Tel.  Co.,  289. 
Laiidt  V.  McCnllough,   813. 
lyano  V.  Chicago,   R.    I.   &   P.   Ry.   Co., 

7.30. 
Lane  v.  Com.,   199,   255. 
Lane  v.  I)elta  County,  66. 
Lane  v.  Minnesota     State     Agricultural 

Soc,  96;',. 
Lane  v.  Old   Ccdony  &  F.   R.   Co.,  545. 
Lane  v.   I'cople,   2S<i. 
Ixine  V.  Siu-K'-nt,  ^'Xi. 
Lane  v.  State.  286,  397,  Cr:3,  931. 
Laiiergan   v.   Pcoph;,    618. 
Lang  V.   P.ailes,    1  17. 
Laii;,'   V.   CMinfJcM   Iron  Works.  2394. 
\.iiuK  V.  Clark,   9012. 
fyjin;;  V.  Marshalltown    Li;;ht,    Power    & 

Ry.  Co.,   ]9r)7. 
Lang  V.  Oumha  &i  C.  B.  St.  R.  Co.,  721. 


Lang  V.   State.  210,  330,  874. 

Laniian  v.  Chicago    City    Rv.    Co.,    117, 

322,  1013. 
Langdon  v.  People,  442. 
Langdon  v.  Wintersteen,    714. 
Lanee  v.  IMissouri    Pac.    Rv.    Co.,    666, 

984,  2417,  4574,  4601. 
Lange  v.  New   York,    S.   &   W.   R.   Co., 

834. 
Langford  v.  Jones,    957. 
Lansiford  v.  San     Diego     Electric     Ry. 

Co.,  105. 
Langhammer  v.  Manchester,    4320. 
Langlian  v.  Louisville,   712. 
Langhorne  v.  Simin,gton,    3914. 
Langley  v.  Southern  Ry.  Co.,  837. 
Langowski  v.  Wisconsin  Cent.  Ry.   Co., 

367,    903. 
Langstaff-Orm     Mfg.     Co.     v.     Wilford, 

3814,  3815. 
Langston  v.  Cothran,  288. 
Lnn2:ston  v.  State,   58,   848,   991,   1005, 

3286.  , 
Lanier  v.  Clarke,   145. 
Lanier  v.  Greenville.  2652. 
Lanier  &  Co.  v.  Little  Rock  Cooperage 

Co.,   4926,  4989. 
Lankster  v.   State,  698. 
Lanning  v.  Chicago,   B.  &    Q.    R.    Co., 

675.  727. 
Lanphere  v.  State,  119,  189. 
Lantern  v.  State,   152. 
Lantry  Sons  v.  Lowrie,  488. 
Lannm  v.  Patterson.    1173,    1174. 
Lapish  V.  Wells,  211. 
La   Porte  v.  Wallace,   173. 
Lapp  V.  Guttenkunst,  1098,  1100. 
Lapp  V.  Smith,  1081,  1082. 
Lappe  v.  Gfeller,    6. 
Lappley  v.  State,    121. 
Lapworth  v.  Leach,    4426. 
T>arawav  v.  Croft  Lumber  Co..  757. 
Laraway  v.  Williams,  2528,  2529,  2530. 
Large  v.  Orvis,  178. 
I.(arimore  v.     Legg.  665. 
La  Riviere  v.  I^a  Riviere,  1009. 
Larkin  v.   Burlington,  C.   R.  &  N.   Ry. 

Co.,  1001. 
Larkin  v.  Chicago    &    G.    W.    Ry.    Co., 

1802. 
Larkin  v.  INIinnoapolis,    128. 
liarkinsville  Min.    Co.  v.  Flippo,  090. 
Lamed   v.   Vandcrliude,   288. 
Larrance  v.   People,  503,  2270. 
Larsen  v.  Chicago   Union   Traction   Co., 

659. 
Larsen  v.  Ward  Corby  Co..  479. 
Larson  v.  Barlow,  8. 
Larson  v.  C:ilder's   Park   Co.,  236. 
Larson   v.  Chicago,  M.  &  P.  S.  Ry.  Co., 

147,  260. 
Larson  v.  Chicago  &  N.  W.  R.  Co.,  723, 

829. 
Larson   v.  McMillan.  1.3(5,  919. 
Ijar.son  v.   State,  73,  532. 
Laru(!  v.   Russell,  .554. 
La    Salle  v.  Central   R.    R.    of   Oregon, 

900,  4780. 


,        '  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol. 

La    Salle    County    Carbon    Coal    Co.  v. 

Eastman.  14fi.  70S. 
Lasater  v.  State,  534,  910. 
Laselle  v.  Wells,  805.  812. 
Laser  v.  Jones,    5318. 
Lassiter  v.  Seaboard  Air  Line  Ry.  Co., 

18. 
Lasister  v.  State,  437,  1251,  1252. 
Latham  v.  Cleveland,    C,    C.    &    St.   L. 

Rv.  Co.,  224,  556,  723. 
Latham  v.  Powell.  4971,  4976. 
Lathers  v.  Wyman,  998. 
Lathrop  v.  Fargo-Moorhead       St.       Ry. 

Co.,  577. 
Latlirop  V.  Quincy,  O.  &  K.  C.  Ry.  Co., 

635. 
Latimer  v.  Anderson       County,       4403, 

5188. 
Latimer  v.  General   Electric  Co.,   62. 
Latimer  v.  State,    464,    619. 
Latman  v.  Dou?;las  &  Co..  253. 
Latourette  v.  Meldrum,    247. 
Latremoiiille  v.  Bennington     &     R.  Ry. 

Co.,  '369. 
Latshaw  v.  Territory,    124. 
Latta  V.  Illinois   Cent.    R.    Co..    1011. 
Lattimore  v.  Puckett  &  Wear,  664. 
Lattimore  v.  Tarrant  County,   835. 
Lattimore  v.  Union     Electric    Light     & 

Power  Co.,  277.  905. 
Latty  V.  State,  381,  3649. 
Lau  V.  Grimes  Dry  Goods  Co.,  881. 
Lauer  v.  Banning,   139,  284,  977,  1473, 

1481,  1482. 
Lauff  V.  J.  Kennard  &  Sons  Carpet  Co., 

4370. 
Lauehlin  v.  Hopkinson,    176.    2906. 
Laurel  Oil  &  Gas  Co.  v.  Anthony,  1289, 

2985. 
•Laurence  v.  State.  281. 
Laurence  L.   Prince   &  Co.  v.   St.   Ijouis 

Cotton  Compress  Co.,  663. 
Lauth  V.  Chicago    Union    Traction    Co., 

322.   5544. 
Lautman  v.  Pepin.  817. 
Lavene  v.  Friedrichs,  896. 
Law  V.  Cross,  880. 
Law  V.  State,  438. 
LawbauEfh  v.  McDonald      Mining      Co., 

289.  3988. 
Lawder  v.  Hinderson.    737. 
Lawhead  v.  State,  525. 
Lawler  v.  Herren,   263. 
Lawler  v.  Montgomery,   268. 
Lawless  v.  State,  453. 
Lawlor  v.  French,   545. 
Lawlor  v.  People,   .3206. 
Lawrence   v.   Denver   &   R.    G.   R.    Co., 

4683. 
Lawrence  v.  Poe,  484. 
Lawrence  v.  Doe      ex      dem.      Alabama 

State  Land  Co..  1125,  1127. 
Lawrence  v.  Goodwill,    476,    484.    982, 

995,    5223. 
Lawrence  v.  Metronolitan    St.    R     Co , 

5109. 
Lawrence  v.  Portland      Ry..      Light      & 

Power  Co.,  4397. 


Vol.  2,  pp.  1019  to  2150 
5,  pp.  4847  to  5564. 


5669 

Vol.  3, 


Lawrence  v.  Rhodes.  1.566. 

Lawrence  v.   State,  312,  343,  611,  824, 

Lawrence  v.  W^estern    Union    Telegraph 

Lawrence  v.  Westlake,    145. 
Lawrenceburgh     &     U.     M.     R.     Co.  v. 

Montgomery,  923. 
Lawrence's  Adra'r  v.  Hyde,   167    230 
Laws  V.  Hammon,  W.  &  E.  C.  Ry.  Co., 

976. 
Laws  V.   State,   272. 
Law's  Estate,  In  re,  2682,  5449. 
Lawson  v.  Mobile  Electric  Co.,  95. 
Lawson  v.  State,    106,    225,    440,    451, 

570,   602,   758,  760,  781. 
Lawson  v.  Territory,    73. 
Lawson  v.  Van  Auken,  242. 
Lawson  v.  Wells    Fargo  &  Co.,  985. 
Lawton  v.  Blitch,    4453. 
Lawyer  v.  Los  Angeles  Pac.  Co.,  387. 
Lax-Fos  Co.   v.  Rowlett.   154. 
Lay  V.  Elk  Ridge  Coal  &  Coke  Co.,  987. 
Lay  V.  Fuller,  10,  22. 
Lay  Co.  v.  Mendenhall,  983. 
Laybourn  v.  Bray  &  Shifflet,  579. 
Lfiycock  V.  United  Rys.  Co.  of  St.  Louis, 

Layer  v.  Layer,  5460. 

Lay  ton  v.  State,  302. 

Lazenby  v.  Citizens'   Bank,   77,   399. 

Lazzell  v.  Napel,   879. 

L.    B.    Price    Mercantile    Co.   v.    Cuilla. 

111. 
Lea  V.  Hopkins,  844. 
Leabo  v.  Goodc,  296. 
Leach  v.  Hepler.   285. 
Leach  v.  Hill,  937,  950. 
Leach  v.  St.  Louis  &  S.  F.  R.  Co.,  991. 
Leachman  v.  Cohen,    1284. 
Leader  v.   Farmers'   Loan  &  Trust  Co., 

1303. 
Leahey  v.  Allen,  146. 
Leahy    v.     Standard    Oil    Co.    of    New 

York,  833. 
Leak  v.  Covington,  13. 
Leak  v.  State,   342. 
Leaptrot  v.  Robertson,   872. 
Leaptrot  v.  State,   4467. 
Lear  v.  McMillen,  223. 
Learned  v.  Peninsula  Rapid  Transit  Co., 

993,  1995,  2366. 
Leary  v.  Electric  Traction  Co.,  837. 
Leary  v.  State,    131,    278,    3454. 
Leas  V.  Grubbs,  172. 
Leavens  v.  Hoover,  897,  1395. 
Leavenworth     Coal     Co.    v.     Ratchford, 

2555    2557. 
Leavenworth.    T.   &    S.    W.   Ry.   Co.   v. 

Forbes,  4746,  4750. 
Leavitt  v.  Dcichmann,   4,   50. 
Leavitt  v.  Maynes,   573. 
Lebanon  Coal  &  Machine  Ass'n  v.  Zer- 

wick,  249. 
Lebanon   State  Bank  v.  Garber,  220. 
Lebeau    v.    Dyerville   ]Mfg.   Co.,   13, 
Le  Boutillier  v.     Fiske,  317. 
Leckie  v.  Clemens,  897. 


5670 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  21.51  to  3174;    Vol.  4.  pp.  .1475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Lecklietler  v.  Chicago  Citj-  Ry.  Co.,  166, 
695,  736,  2047. 

Le  Clair  y.  First  Div.  St.  P.  &  P.  R. 
Co..  834. 

Le  Clear  v.  Perkins,  3828,  3838,  3843, 
3852. 

Le  Cointe  v.  U.   S.,  541. 

I^dbettcr  v.  State,  86,  91,  421,  753. 

Lederer  v.  Morrow,  66. 

Ledford  v.  Hartford  Fire  Ins.  Co.,  663 

Ledford  v.  State,  655. 

Ledley  v.  State,   933,  940. 

Lee  V.  Butler  County  R.  Co.,  4741. 

Lee  V.  Com.,   425. 

Lee  V.  Conrad,  281.  833. 

Lee  V.  Follensby,   902. 

Lee  V.  Gibbs,  933. 

Lee  V.  Hail,  927. 

Lee  V.  Hammond,  140,   943. 

Lee  V.  Lamprey,   572. 

Lee  V,  Melton,  900. 

Lee  V.  Northwestern  R.  Co.,  128,  930. 

Lee  V.  Stahl,   800. 

Lee  V.  State,  27,  113.  255,  315,  429,  434, 
729,  745,  782.  795.  847,  857,  964, 
1487,  2510,  2606,  3058,  3238.  3253, 
3287.  3349.  4805,  4806,  5303. 

Lee  V.  Sterling  Silk  Mfg.  Co..  922. 

Lee  V.  Toledo.  St.  L.  &  W.  R.  Co.,  683. 

Lee  V.  Wild  Rice  Lumber  Co.,  763. 

Lee  V.  Woods,  4980. 

Tyeech  v.  Waugh,  652. 

Leedom  v.  State,  4819. 

I^eeds  V.  Reed,  927. 

Leek  v.  People,  20. 

Leeper  v.  State,    572,    591,    618,    840. 

Le  Fanti  v.  U.  S.,  909. 

Lefever  v.  Stephenson,    888.    5446. 

Le  Fevre  v.  Crossan,  1271.  1272.  1278. 

Tvefkovitz  v.  Sherwood,   570,   835. 

I^ftrick  V.  State,  568. 

Iveftwich  V.  State,  435,   439. 

Legg  V.  Johnson,    767. 

Legg  V.  Metropolitan   St.   Ry.   Co.,  149. 

Legget  V.  Harding,  253. 

Loggett  V.  Dinnoon,  128.". 

Loggctt  V.  Illinois   Cent.   R.   Co.,  481. 

Ijoggett  V.  I»ui.siana  Purcha.se  Exposi- 
tion Co.,  10. 

Leggett  V.  Western  New  York  &  P.  R. 
Co..  1889. 

Lehane  v.  P.utte  Flectric  Ry.  Co.,  1889. 
IWA,  2388. 

Lehman   v.  P.ibb,  962. 

Leliman  v.  Chicago,  St.  P.,  M.  &  O.  Ry. 
Co.,  4:!!»2. 

Lf'hman  v.   Hawks,    806. 

lycliiiiann   v.   Mcdack.    564. 

L.liiiiicn  V.  IJolpa,    nO.'S. 

I/cilicr  V.  Chicago,  M.  &  S(.  P.  Ry.  Co., 
]05. 

Lcibig  V.  Steiricr,   0. 

Ivfiuliton  V.  Sargent,  824. 

Lfi.'iCMbf^rg  V.  Stale,   5.'19. 

lyj-iHrnriiig  v.  I/a    Croix.     1187. 

ly^MKcrowitz  V.   I'^igarly,     110. 

I><'itcnH<iorf(T  V.  Kinir,  410. 

Iy<'la  V.   I><imaKi(<',    S.'!(;. 

I/'dand  V.  Clianib'Tliii,  212. 


Leland  v.  Empire  Engineering  Co.,  660. 
Leman  v.  U.  S.  Fidelity  &  Guaranty  Co. 

of  Maryland,  878. 
Lemaster  v.  Southern  Missouri  Ry.  Co., 

238. 
Ijc  Master  v.  State,  275. 
Le  May  v.  Missouri  Pac.  Ry.  Co.,  4564, 

4576,  4582,  4609. 
Lemke  v.  Ady,   4427. 
Lemke    v.     Milwaukee    Electric    Ry.    & 

Light  Co.,  246,  903. 
Lemmon  v.  King,  2744. 
Lemmon  v.  Moore,  357. 
Lcmmons  v.  Robertson,  291. 
Lemmons  v.  State,   351. 
Lemon  v.  Chanslor,    1718,    1785,    2002. 
Lomond  v.  Smith,   4512. 
Lemons  v.  Harris.  211. 
Lemons  v.  State,  293. 
Le   More  v.   U.   S.,  909.  915.  979. 
Le    Moyne  v.  Neal,    1119,    1138,    1160. 

2049. 
Lem  Woon  v.   State  of  Oregon,  116. 
Lenahan  v.  People,    691. 
Lence  v.  Insurance  Co.  of  North  Amer- 
ica.  168. 
Lendberg    v.    Brotherton    Iron    Mining 

Co.,  4,  732. 
Lenhart  v.  Bean,   4527,   4528. 
Lenihan  v.  Chicago  Rys.  Co.,  67. 
Lenning  v.  Lenning,   2521. 
Leunon  v.  New  York  Cent.  &  H.  R.  R. 

Co.,  361. 
Lenord  v.  State,   839. 
Lenox  Drug  Co.  v.  New  England  Jewel- 
ry  Co.,  866. 
I^nsing  V.  State,  397.  676. 
lyeonard  v,  Butte,    992. 
Leonard  v.  Entei"priso  Realty  Co.,   195. 
Leonard  v.  Excelsior  Motor  &  Mfg.  Co.. 

223. 
Leonard   v.    State.    181.   225.   445.   452. 

519,  527,   534,  535,  762,  991.  2300. 
Leonard  v.   Territory,  395,  458. 
Leonardo  v.  Territory,  801. 
Leono  v.   I.   &   F.   Motor  Car  Co.,  235. 

832. 
T/Conhardt  v.  Green,    867. 
Lepan  v.  MacKinnon  Boiler  &  Machine 

Co..  1214. 
Lcpinsky  v.  State,   840. 
Lorch    V.   Hershey   Transit  Co.,    249. 
Leschi  V.   Territory,   184. 
lycsoney  v.  State,   599. 
Lescuer  v.  State,  182,  364,  782,  802,  810, 

813. 
Leslie  v.  Granite  R.  Co.,  844. 
Leslie  v.  .Tolict  Bridge  &  Iron  Co.,  484. 
Leslie  V.  State,   390,    2858. 
Lesser  Cotton  Co.  v.  St.  Louis,  I.  M.  .& 

S.  Ry.  Co.,  7.  217. 
Lester  v.  Sani])snn,  925. 
Lester  v.  Siiniikins,     .5448.    5456,    5468, 

5474,  5476.  5477.  5478,  5484, 
Lester  V.  State,  20S.  1).33. 
Letcher  v.  State,  512. 
l>etehworth  v.  Boston  &  M.  R.  R.,  251, 

91  lO. 
Lett  V.  I'^asteru  Moline  Plow  Co.,  80S. 


CASES   CITED 


5671 


Tbe  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol    2,  pp.  1019  to  2150  ■    Vol 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5.  pp.  48^7  to  5564  ' 


Lett  V.  Horner,  731. 

Lett  V.  State,  450. 

Letton  V.  Young,  38,  933. 

Letts  V.  Letts,  48. 

Levan  v.  Atlantic    Coast   Line    R.    Co., 

1746. 
Levan  v.  State,  867. 
Levasser  v,  Washburn,  757. 
Levecke  v.  Curtis  &  Co.  Mfg.  Co.,  40G5. 
Loverenz  v.  Haines,  1431. 
Leverett  v.  State,  82,  3337,  3362. 
Leverich  v.  Danville  Collieries  Coal  Co., 

279. 

Levering  v.  Union  Transp.  &  Ins.  Co., 

Levesque  v.  Charlton  Mills,  898. 

Levi  V.  Fred,  934. 

Levi  V.  Gardner,  5352. 
,  Levitan  v.  Chicago  City  Ry.  Co.,  649. 

Levy  v.  Burkstrom,  878. 

Levy  V.  Chicago  Rys.   Co.,  127. 

Levy  V.  Coogan,  1540. 

Levy  v.  Cunningham,  554. 

Levy  V.  Jarrett,  397. 

Levy  V.   Scottish  Union  &  National  Ins. 
Co.,  2817.  2826. 

Levy  V.  State,  226. 

Levy  Bros.  v.  Western  Union  Tel.   Co.. 
242.  266,  5289. 

Lewallen  v.   State.   133,  439,  2591. 

Lewark  v.   Parkinson,   1784. 
Lewis  V.  Baltimore  &  O.  R.  Co.,  546 
Lewis  V.  BeU,   139. 
Lewis  V.  Chapman.  3691. 
Lewis  V.  Christie,  87. 
Lewis  V.  Fountain,  1265,  1277. 
Lewis  V.  Isbell  Nat.  Bank,  893. 
Lewis  V.  Jannoupoulo,  646. 
Lewis  V.  McDaniel,  3690,  3718. 
Lewis  V.  Norfolk  &  W.  Ry.  Co     l'>5 
Lewis  V.  Pope,  10,  106. 
Lewis  V.  Prien,   195. 
Lewis  V.  Rice,  881. 
Lewis  V.  Scharbauer,  52. 
L°wis  V.  State,  209,  225,  226,  330   406, 
434,  463,  496,  499.  537,  589,  849!  866, 
867,  913.  1222,  1224,  3345. 
Lewis,  Wilson  &  Hicks  v.  Durham   928 
Lewiston    Milling    Co.    v.    Cardiff,    666, 

Lewman   v.   Danville    St.    Ry.   &   Light 

Co.,  146. 
Lewter  v.  Lindley,  481. 
Lewy  Art  Co.  v.  Agricola,  722,  3595. 
Lexington  Ry.  Co.  v.  Britton,  1839. 
Lexington  Ry.  Co.  v.  Herring,  ()36. 
Lexington     Utilities     Co.     v.     Parker's 

Adm's,  2555,  2558.  2577. 
Lexington  &  Carter  Mining  Co.  v.  Wel- 

buru,  997. 
Lexington  &  E.  Ry.  Co.  v.  Fi"-lds.  1010. 
Ley  V.  Metropolitan  Life  Ins.  Co.  of  \ew 

York,  3760. 
Leydecker  v.  Brintnall,  856. 
Leyland  v.  Pingree,  942. 
Libby  v.  Deake,  173. 


Liberty  Bell  Gold  Mining  Co.  v.  Smug- 
gler-Union    Mining     Co.,    919,     4191 
4203,  4204,  4205.  -     ^-^^  , 

Liberty  Brand    Canning   Co.   v.   Denbv. 
4987,  4990.  ^ 

Liberty  Hardwood   Lumber   Co.   v.   Ste- 
vens, 3816. 

Lichtenstein   v.   L.   Fish  Furniture  Co.. 
798. 

Lichter  v.  Aurora,  E.  &  C.  R.  Co.    144 

Lichty  V.  Tannatt,  966. 

Liddle  v.    Salter.  732. 

Liebhardt  Produce  Co.  v.  Gibbs,  241. 

Liebrandt  v.   Sorg,  573. 

Liese  v.  Meyer,  984. 

Life   Ins.   Co.   of   Virginia  v.   Hairston, 
291.  553,  3761,  3783.  3785,  3787. 

Lifschitz  V.  Chicago.  289. 

Lightfoot  V.   State,  36. 

Lightman  Bros.  &  Goldstein  v.  Epstein, 

Ligon  V.  Osbom,  897. 

Ligon  V.  State,  203. 

Likum  V.  Porter,  833. 

Liles  V.  Fosburg  Lumber  Co.,  572 

Lillard  v.  Chicago,  R.  I.  &  P.  Ry.  Co.. 

Lillibridge  v.  Barber,  46. 

Lillie  V.  Brotherhood  of  Railway  Train- 
men, 733,  4343. 

Lillie  V.  State,  395,  2161. 

Lilly  V.  Paschal's   Ex'rs,  165. 

Llmbaugh  v.  Western  Ohio  R.  Co.,  900. 

Limerick  v   Holdsworth,  237. 

Limited    Inv.    Ass'n    v.    Glendale    Inv 
Ass'n,  994. 

Linard's   Adm'r  v.  Interstate  Coal   Co., 
4006,  4023,  4087,  4121. 

Linbeck  v.  State,  394,  825. 

Linch  V.  Paris  Lumber  &  Grain  Eleva- 
tor Co.,  1575. 

Lincoln  v.  Detroit.  48. 

Lincoln  v.  Felt,   106, 

Lincoln  Traction  Co.  v.  Brookover,  980. 

Lind  V.  State,  910. 

Liud  V.  Uniform  Stave  &  Package  Co., 
574. 

Lmdberg  v.  Chicago  City  Rv.  Co.,  760. 

Lindblom  v.  Fallett.  139,  955. 

Lindblom  v.  ^onstelie,  938. 

Lindell  v.  Stone.  730,  899. 

Lindemann  v.  Pittsburgh  Rys.  Co.,  667. 

Linder  v.  State,  76. 

Lind^rman  v.  Carmin,  87. 

Lindheim  v.  Duys,  299. 

Lindley  v.  O'Reilly.  9. 

Lindley  v.   State,  663. 

Lindner  v.  Hine,  1309,  1325.  . 

Liiidquist  v.  Bradley,  691. 
Lindsay  v.  Des  Moines,  723. 
Lindsay  v.  Kroeger,  268. 

Lindsay  v.  Lindsay,  204. 

Lindsay  v.  Sonora    Gold    Min.    &    Mill. 

Co.,  2093. 
Lindsay  v.  State,  73,  225,  419. 
Lindsay  Land  &  Live  Stock  Co.  v.  Smart 
Laud  &  Live  Stock  Co.,  902. 


5672  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Lindsey  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
240,  3678,  -3704. 

Lind.s-y  v.  State.  596.  598,  599,  694, 
2323,  3161,  3370.  3445. 

Lindsey  v.  Testa,  832. 

Lindsey  Wagon  Co.  v.  Nix,  637,  827, 
834.  2407. 

Lindsley  v.  McGrath,  136. 

Line  v.  State,  370,  2193. 

Linehan  Ry.  Transfer  Co.  v.  Morris, 
963. 

Liner  v.  State,  271,  513,  591,  910,  3470. 

Lin  forth  v.  San  Francisco  Gas  &  Elec- 
tric Co.,  106. 

Lingerfelt  v.  State,  655. 

Lingle  v.  Scranton  Ry.  Co..  17. 

Linington  v.  Strong,  2098. 

Link  V.   Sheldon.  150. 

Link  V.  State,  816,  1039,  1041. 

Linker  v.  Linker,  867. 

Linn  v.  Massillon  Bridge  Co.,  147. 

Linn  v.  U.  S.,  466,  858. 

Tjnsell  V.  Linsell,  13. 

Linthicum  v.  Truitt.  1180,  4396. 

Lion  V.  Baltimore  City  Pass.  Ry.  Co., 
213.  5401. 

Lipnerd  v.  Lipperd's  Estate,  ,2695,  2696, 
3,795,  4453. 

Lippman  v.  Brown,  2714. 

Lipscomb  v.  Adamson  Lumber  Co.,  278. 

Lipscomb  v.  Lyon,  2917,  2923,  2926, 
2954,  2955,  2956. 

Lipscomb  v.  State.  92,  ,3443. 

Lipsey  v.   People,  221,  418. 

Lischy  v.  Schrader.  279. 

Lisko  V.  Uhren,  573. 

Lister's  Agricultural  Chemical  Works  v. 
Pender.  1079. 

Litchfi  dd  V.  State.  73,  604. 

Littell  V.  State,  804,  807. 

Littieri  v.  Freda,  208. 

Little  V.  American  Telephone  &  Tele- 
graph Co.,  5407,  5408. 

Little  V.  Fearon,  835. 

Little  V.  Hackett,  4401. 

Little  V.  McGuire,   1201. 

Little  V.  Mnnson,   221. 

Littl'!  V.  People.   .'331,   ,'537. 

Little  V.  State,  .358,  456,  519,  529,  541. 

Little  V.  Superior  Rapid  Transit  Rv. 
(U,.,  118,  356. 

Ijittlcfield  V.  Huntress,   777. 

Littlefield  Lo;in  <fc  Investment  Co.  v. 
Walklcy  &  Chambers,  50. 

Little  Rock,  etc.,  R.  Co.  v.  Atkins,  1766, 
18S4. 

Little  Ifofk  Ry.  &  Electric  Co.  v.  Bill- 
ings, r,()H2,  5116.  5i:!9. 

Little  Rock  .^t  H.  S.  W.  Ry.  Co.  v. 
Record,  203:5.   '2():!7,   20;{0. 

Litth'ton   V.   State.  .'",().-),  509.  .538. 

liittoti   V.  (!om.,  91.3. 

Liiitz  V.   r)<'iivcr  City  Tramway  Co.,  736. 

Livcrjiool  Hi  J/ondori  «Sc  (ilobe  Ins.  Co.  v. 
End.-,  683,  liHK),  .^516. 

Liverpool  <Sr  London  iV:  fJlobo  Ins.  Co.  v. 
l''uriiBWortli  Liinilx.T  Co.,  481. 


Liverpool  &  London  &  Globe  Ins.  Co.  v. 

Joy,  401. 
Liverpool  &  London  &,  Globe  Ins.  Co.  v. 

McLaughlin,  2781. 
Livcsay  v.  First  Nat.  Bank.  193. 
Livesey  v.  Hclbig,    3835. 
Livezy  v.  Miller,   888. 
Livingston,   Appeal   of,    880. 
Livingston  v.  Chicago,   R.   I.   &  P.   Ry. 

Co.,  ,s66. 
Livingston  v.  State,  598,  846. 
Livingston  v.  Stevens,  2052.    2053,2056. 
Livingston  v.  Taylor,  166,  578. 
Livingston  v.  Wynne,    2659. 
Livingstone  v.   Dole,   736,  5247,  5251. 
Lloyd  V.  Bowen,    886. 
Llovd  V.  Meservey.  352,  357. 
Lloyd  &  Co.  V.  Matthews,  284,  290. 
Llovd  &  Co.  V.  Matthews  &  Rice,  284, 

290. 
L.  L.  Tyer  &  Son  v.  Wheeler,  1550. 
L.    N.    Lanier    &    Co.    v.    Little    Rock 

Cooperage   Co.,  4926,  4989. 
Lobdell  V.  Hall,  934. 
Lochhead  v.  Jensen,   237. 
Locke  V.  Sioux  City  &  P.  R.  Co.,  4172. 
Locke  V.  U    S.,  216.  764,  918. 
Locke  V.  Waldron,   68. 
Locke  &  Ellison  v.  Lyon  Medicine  Co., 

145. 
Lockett  V.  State,  437,  3630. 
Lockett  V.  Zimmermann,  284. 
Lockhart  v.  State,  97.  347. 
Lockhart  v.  Wills,    193. 
Lockhead  v.  State,    347.    352,    1004. 
Lockridge  v.  Brown,  5500. 
Lockwood  V.  Boston   Elevated    Ry.    Co., 

977. 
Lockwood  V.  Trov  City  R.  Co.,  5059. 
Lodge  V.  Gatz,  999. 
Lodge  V.  Hampton.    176. 
Lodge  V.  State,  509,.  513.  790,  910. 
Lodwick  Lumber  Co.  v.  Tajdor,  636. 
Loeb  V.  Montgomery,  764. 
Loeb  v.  State,  270. 
Loehr  v.  People,  306. 
Loescher  v.  Consolidated  Coal  Co.,  259, 

896. 
Loessin  v.  State,    348. 
Loewer  v.  Sedalia,    1496. 
I.ofland  V.  Goben.   997. 
Lofton  v.   State,   588.    .590. 
Log   Mountain    Coal    Co.  v.  ^Vhite   Oak 

Coal  Co.,  128. 
liOgau  V.  Field,   7.35. 
I^ogan  V.  Hope,   312. 
Logan  V.  Kentucky  Traction  &  Termin- 
al Co.,  4712. 
Loiian  V.  Lake   Shore   &  M.   S.  R.   Co., 

288,  4622. 
Loiran  v.  Metropolitan  St.  Ry.  Co.,  354, 

1771,  19.31,  V.y.W,,  2009. 
Logan  V.   State.  208,  496,  749.  3.332. 
Logan     Coal     &     Supply    Co.  v.  Hasty, 

747. 
I.ogg  V.  People,   784. 
I.oi.'uins  V.   State,  277,   .^)28. 
Lolinieycr  v.  St.  Louis  C'ordage    Co.,  780. 


CASES   CITED  5071^ 

The  flgiires  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Lomax  v.  Holbiuc,  697. 

Lomax  v.  State,  256,  596. 

Lombard    &    S.     S.     Pass.    Ry.    Co.  v. 

Christian,  47. 
Lonclon  v.  Crow,  761,  2995.  4519. 
London  v.  G.  L.  Anderson  Brass  Works, 

893. 
London  v.  Smith,  2910. 
London  &  L.  &  0.  Ins.  Co.  v.  Joy,  401. 
Lonergan  v.  Courtney,    26S2. 
Long  V.  Com.,  1005. 
Long  V.  Consumers'    Light    &    Heating 

Co.,  137. 
Long  V.  Kendall.  817, 
Long  V.  Long.  776. 
Long  V.  Martin,    481. 
Long  V.  Ottumwa  Ry.  &  Light  Co.,  224, 

658. 
Long  V.  Ram.say,  6. 
Long  V.  Rodgers,  880. 
Long  V.  Rogers,    212. 
Long  V.  Southern  R.v.  Co.,  837.  875. 
Long  V.   State.    90,    98.    113.    199.    269, 

270,  306.  339,  350.  370,  377,  444,  465, 
,     496,  505,  571,  587,  672.  705.  707,  802, 

880,  884.  910,  30^7.  4881.  4888. 
Long  V.  Travelers'  Ins.  Co..  93,  410. 
Long-Bell    Lumber   Co.   v.    Stump,    169, 

939. 
Long   Distance   Telephone   &  Telegraph 

Co.  V.  Schmidt,  573. 
Long  Pole   Lumber   Co.  v.  Gross,   4038. 
Loneran  v.  Weltmer,   4482. 
Longenotti  v.  State.  652. 
Ix)nH]ey  v.  Com.,   448.   913.   2183,  2254, 

2297,  3045.  3118.  3418,  3423. 
Lonsrpre  v.  Big    Blackfoot    Milling    Co., 

899. 
Longstean  v.  Owen     McCaffrey's     Sons, 

5041. 
Loofborrow  v.  Utah   Light    &   Ry.    Co., 

70,  986. 
Lookout      Fuel      Co.  v.  Phillips,      4088, 

4102. 
Loomis  V.  Metropolitan     St.     Ry.     Co., 

252. 
Looney  v.   State.  611. 
Looram  v.  Third   Ave.   R.   Co.,    765. 
Loose  V.  State,  365. 

Loper  V.  Lingo,  4940.  4942,  4946,  4960. 
Lopez  V.  Jackson,   150. 
Loranger  v.  Foley,  4898. 
Lord  V.  Board    of    Trade    of    Wichita, 

137. 
Lord  V.  Manchester  St.  Ry.,  573. 
Lord  V.  Roberts,    729. 
Lord  V.  Rowse,  886. 
Lord  V.   State,   180.  182. 
Lorenz  v.  U.    S.,    186,   319,   5518. 
Lorenzo  v.  Atlantic  Coast  Line  R.  Co., 

920. 
Lorillard    Co.  v.  Clay,   695. 
Lorton  v.  Trail,    235. 
Los    Angeles    County  v.  Reyes.    967- 
Losasso  V.  Jones  Bros.   Co.,  289. 
Loscolzo  V.  Eggner,   3587. 
Lott  V.  State,  589.  592,  850,  874. 
Loucks  V.  Davies,  245. 


Longh  V.  Minneapolis  &  St.  L.  R.  Co., 

2645. 
Loughridge  v.  Ball.  833. 
Louie  Ding  v.  U.   S.,  839. 
Louisiana    Western'   Extension    Ry.    Co. 

V.  Car.stens,    261. 
Louisiana    &    A.    Ry.    Co.  v.  Anderson, 

1009. 
Louisiana    &.    A.    Ry.  .  Co.  v.  Ratcliffe, 

4024,  4665,  4696.  4697.  4718. 
Louisiana    &    A.    Ry.    Co.  v.  Woodson, 

729,   4718. 
Louisiana     &    Texas     Lumber     Co\.  v. 

Dupuy,  399. 
Louisiana     &     Texas     Lumber     Co.  v. 

Meyers,  158. 
Louisiana     &     Texas     Lumber     Co.  v. 

Stewart,  85. 
Louisville  Bridge  Co.  v.  Iring,  175. 
Louisville  City  Ry.  Co.  v.  Mercer,  135. 
Louisville,    C.    &    L.    R.    Co.  v.  Goetz's 

Adm'x,  147. 
Louisville,    B.    &     St.     L.     R.     Co.  v. 

Clarke,  1002. 
Louisville.  E.  &  St.  L.  Consol.  R.  Co.  v. 

Utz,  160. 
Louisville  Gas  Co.  v.  Kentucky  Heating 

Co.,  568. 
Louisville,    H.    &    St.    L.    Ry.     Co.  v. 

Armstrong,  4062.  4063. 
Louisville,     H.     &     St.    L.    Ry.     Co.  v. 

Roberts,  833,  928. 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Buck, 

578. 
Louisville,  N.  A.  &  C.  R.  Co.  v.  David- 
son, 836. 
Louisville,  N.  A.   &   O.   Ry.  Co.  v.  Fal- 

vev,  105,  2345,  2354,  2359.  2362,  2374. 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Fraw- 

lev,  578. 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Goben, 

■864. 
Louisville,    N.    A.     &    C.     Ry.     Co.  v. 

Grantham,    997. 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.  Hart, 

578. 
Louisville.  N.  A.  &  C.  Ry.  Co.  v.  Hub- 
bard, 871. 
Louisville.   N.  A.  &  C.  R.  Co.  v.  Rich- 
ardson, 552. 
Louisville,  N.  A.  &  C.  Ry.  Co.  v.     Rush, 

2484. 
Louisville.  N.  A.  &  C.  Ry.  Co.  v.     Ste- 
vens, 674. 
Louisville.  N.  A.  <fe  C.  Ry.  Co.  v.  Stom- 

mel,  102. 
Louisville.   N    O.   &  T.  R.   Co.  v.  Jack- 
son, 5297,  5405. 
Louisville.   N.   O.   &   T.   R.   Co.  v.  Sud- 

doth,  925. 
Louisville.     N.     O.     &    T.     Ry.     Co.  v. 

Whitehead,  94. 
Louisville  Press  Co.  v.  Tennelly,   671. 
Louisville  Ry.  Co.  v.  Birdwell.  5075. 
Louisville   Ry.   Co.  v.  Buckner's   Adm'r, 

282,  5095. 
Lo'  isville   Ry.    Co.   v.    Esselman,   4382, 

4397. 


5674  CiiSES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Louisville   Ry.   Co.   v.   Frick,   79,   1268, 

1279,  1287. 
Louisville  Ry.  Co.  v.  Hartmaa's  Adrn'r, 

777. 
Louisville  Ry.   Co.  v.  Hutchcraft,  5008, 

5153. 
Louisville   Ry.    Co.   v.    Knocke's   Adm'r, 

843,  096. 
■Louisville  Ry.   Co.  v.   Kupper,  2029. 
Louisville  Ry.  Co.  v.  O'Connor,  63. 
Louisville  Ry.   Co.  v.  Osborne,  1849. 
Louisville  Ry.  Co.  v.  Pulliam,  1825. 
Louisville  Ry.  Co.  v.  Schwemmer,  1761, 

1S95. 
Louisville  Ry.  Co.  v.   WeUinijton.   1792. 
Louisville,   St.  L.  &  T.  Ry.  Co.  v.  Nea- 

fus,  2124,  2439,  2627. 
Louisville    St.    Ry.    Co.    v.    Brownfield, 

1803.   2378.   2443. 
Louisville  &  C.  Packet  Co.  v.  Lone-,  251. 
Louisville  &  E.  R.  Co.  v.  Hardin,  2615. 

2646. 
Louisville  &  E.  R.  Co.  v.  McNally,  1841, 

2443. 
Louisville  &  E.  R.  Co.  v.  Vincent,  664, 

667. 
Louisville  &  I.   R.  Co.  v.  Frazee,  5307. 
Louisville    &J    I.    R.    Co.    v.    Schuester. 

2430. 
Louisville    &   N.    R.    Co.    v.    Abernathy, 

60,  682. 
Louisville   &    N.    R.   Co.   v.   Allen,    141, 

4725. 
Louisville  &  'N.  R.  Co.  v.  Arp.  67. 
Louisville  &  N.  R.  Co.  v.  Ashlev,  648. 
Louisville  &  X.  R.  Co.  v.  Baker,  2350. 
Louisville  &  N.  R.  Co.  v.   Ballard,  645. 
Louisville  &   N.   R.   Co.  v.   Banks,   777, 

801. 
i  Louisville  &  N.  R.  Co.  v.  Barrett.  4173. 
Tvouisville  &  N.  R.  Co.  v.  Bell,  785. 
Louisville  &  X.  R.  Co.  v.  Bennett,  639. 
Louisville  &  X.   R.  Co.   v.  Berry,  4595, 

4667. 
Louisville  &  X.  R.  Co.  v.  Bland,  1913. 
Louisville  &  N.  R.   Co.  v.   Bogue,  818, 

075. 
T/Ouisville  &  X.  R.  Co.  v.  Bohan.  52. 
Louisville  &  X.  R.  Co.  v.  Bouchard.  4Sl. 
T.ouisville  &   X.   R.  Co.  v.  Bri^'gs,  2411. 
Ix)uisville  &  X.  R.  Co.  v.  Brinckerhotf, 

4731,  4734. 
T>>uisviI]o  &  X.  R.  Co.  v.  BuUins,  833. 
Louisville  &  X.  R.  Co.  v.  Byrley,  1792, 

2029.  2031. 
Louisville  &  N.  R.  Co.  v.  Calvert,  4704. 
Ix)uiKvill(;  &  X.  R.  Co.  v.  Camhron.  577. 
Louisvillo    &    X.    R.    Co.    v.    Cheatham, 

1013. 
lyonisvillo    <S5    X.     R.     Co.    v.    Christian 

Mocrhin    r.r<'win>,'  Co.,    151,  47."><;. 
I/onlKvillc  &.  'X.  R.  Co.  v.  Church,  1701. 
lyouisvilh'    (ft    X.    ]{.    Co.   v.    Cook,    2.''.77, 

4565,   4589,  4603. 
Louisville  &  X.   R.  Co.  v.  Co|)ley,  18:',6. 
Louisvillo    &    X.    R.    Co.    v.    (Jottoiigiin, 

OI5. 
I»uisvillc  &  X.  I'.  Co.  v.  ('owhcnl,  756. 
Louiyvillc  &  N.  R.  Co.  v.  Craiu,  169. 


Louisville  &  N.  R.  Co,  v,  Croxton,  895, 

2001. 
Louisville  &  X.  R.  Co.  v.  Davis,   893. 
Louisville  &  X.  R.  Co.  v.  Dilburn,  1764. 

1960. 
Louisville  &  X.  R.  Co.  v.  Earl's  Adm'x, 

161. 
Louisville    &;    X.    R.    Co.    v.    Edwards' 

Adm'x,  1672. 
Louisville  &  X.  R.  Co.  v.  E.  J.  O'Brien 

&  Co.,  157. 
Louisville  &  X,  R,  Co.  v.  Elliott,  2410. 

2413. 
Louisville   &   X'.    R.   Co.   v.    Engleman's 

Adm'x,  2457,  4632,  4672. 
Louisville  &  X.  R.  Co.  v.  Forrest,  1720. 
Louisville  &  X.  R.  Co.  v.  Fowler,  667. 
Louisville  &  X.  R.  Co.  v.  Fox,  1933. 
Louisville  &  X.  R.  Co.  v.  Gaines,  1850. 
Louisville  &  X.  R.  Co.  v.  qidley,  1672. 
Louisville    &    X.    R.    Co.    v.    Gillespie. 

5273. 
Louisville  &  N.  R.  Co.  v.  Glasgow,  1764, 

1862. 
Louisville  &  X.  R.  Co.  v.  Godwin,  49. 
Louisville   &   X.    R.    Co.   v.   Greenwell's 

Adm'r,  295. 
Louisville  &  X.  R.  Co.  v,  Guttman,  283. 
Louisville  &  X.  R.  Co.  v.  Hall,  934. 
Louisville  &  X.  R.  Co.  v.  Handley,  787. 
Louisville  &  X.  R.  Co.  v.  Higginbotham. 

65. 
Louisville  &  X.  R.  Co.  v.  Hofgesang,  307. 
Louisville  &  X".  R.  Co.  v.  Holland,  70, 

154,  749. 
Louisville   &    X.    R.    Co.   v.    Hollowav's 

Adm'r,  2475,  2487,   3997,  4101,  4164. 

4363. 
Louisville  &  X.  R.  Co.  v.  Hubbard,  242. 
Louisville  &  X.  R.  Co.  v.  Hughes,  760. 
Louisville  &  N.  R.  Co.  v.  Hunter,  879. 
Louisville    &    X.    R.    Co.   v.    Hurt,   789. 

930    955. 
LouisviUe  &  X.  R.  Co.  v.  Irby.  778. 
Louisville  &  X.   R.  Co.   v.  Johnson,  69. 

756,  818. 
Louisville  &   X.   R.   Co.   v.    Jones,   776, 

4567.  4595. 
Louisville  &  X.  R.  Co.  v.  Kemper,  108. 
Louisville  &  X^.  R.  Co.  v.  King's  Adm'r, 

4,  220,  792,  928. 
Ijouisville  &  X.   R.  Co.  v.  Kirby,  643. 
Louisville  &  X.  R.  Co.  v.  Lancaster.  81. 
Louisville  &  X.  R,  Co.  v.  Lanov,  722. 
Louisville  &  X.  R.  Co.  v.  Lodford.  19. 
Louisville  &  X.  R.  Co.  v.  Lile,  923. 
Louisville    &    X.    R.    Co.    v.    Locker's 

Adm'i's,  4651. 
Louisville  iV:  X.  R.  Co.  v.  Logan,  759. 
Louisville  &  X.  R.  Co.  v.  Logsdon,  7.36. 
Louisvillo    &    X.    n.    Co.    v.    Long,    897, 

4020. 
Louisville  &  X.  R.  Co.  v.  Lucas'  Adm'r, 

4653. 
Louisville   &   X.  R.   Co.   v.   Lynch,   719, 

2I()."'..  2iOI.  21i:!,   .3900. 
Louisvill.'  vV   N.   R.  Co.  v.  McClish,  .308. 
Louisville   &  X.   R.   Co.  V.   McCoy,   213, 

02y. 


CASES  CITED  5675 

The  figures  refer  to  pages.    "Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Louisville  &  N.  R.  Co.  v.  IMoKenna.  212. 
Louisville  &  N.  R.  Co.  v.  >raloue,  204. 
Louisville  &  N.  R.  Co.  v.  Martiu,  756. 
Louisville  &  N.  R.  Co.  v.  :\lasou.  481. 
Louisville  &  N.  R.  Co.  v.  Mattinglv,  2.")2. 
Louisville  &  N.  R.  Co.  v.  Mitchell,  4113. 
Louisville  &   N.   R.   Co.   v.   Moore,  221, 

639,  1882,  2377. 
Louisville  &  N.  R.  Co.  v.  Morgan,  790. 
Louisville  &  N.  R.  Co.  v.  :Morlay,  4590. 
Louisville  &  N.  R.  Co.  v.  Mount,  639. 
Louisville  &  N.   R.   Co.  v.  Mulder,  252. 
Louisville  &  N.  R.  Co.  v.  Onan's  Adm'r, 

266,  267. 
Louisville  &  N.  R.  Co.  v.  Orr,  776. 
Louisville  &  N.  R.  Co.  v.  Payne,  1969, 

1980. 
Louisville  &  N.  R.  Co.  v.  Peltier,  12. 
Louisville  &  N.  R.  Co.  v.  Penick,  481. 
Louisville  &  N.  R.  Co.  v.  Perkins,  546, 

790. 
Louisville  &  N.  R.  Co.  v.  Ponder,  906. 
Louisville  &  N.  R.  Co.  v.  Quinn,  1730, 

1821. 
Louisville  &  N.   R.  Co.  v.  Rains,  4104. 
Louisville  &  N.  R.  Co.  v.  Rayburn,  4577, 

4603. 
Louisville  &   N.   R.   Co.   v.  Rayl,   1113, 

1119. 
Louisville  &  N.   R.   Co.  v.  Rice.  553. 
Louisville  &  N.  R.  Co.  v.  Roe,  642. 
Louisville  &  'N.  R.   Co.  v.   Rogers,  312. 
Louisville  &  N.   R.   Co.   v.   Satterwhite, 

222. 
Louisville  &  N.  R.   Co.  v.  Sealf,  1733. 
Louisville    &    N.    R.    Co.    v.     Seibert's 

Adm'r,   702. 
Louisville  &  N.  R.  Co.  v.  Shepherd,  140. 
Louisville  &  N.   R.   Co.  v.   Sherrell,  49, 

204,  4754.  4763.  4764,  4778. 
Louisville   &  N.    R.    Co.   v.    Shoemake's 

Adm'r,  778,  4569. 
Louisville    &    N.    R.    Co.    v.    Simrall's 

Adm'r,  833. 
Louisville   &   N.  R.   Co.   v.    Smith,   702, 

921,    1800,    1935,    1936,    1939,    1984, 

2378.  4367. 
Tvouisville   &   N.   R.  Co.   v.   Steenbcrger, 

2002. 
Louisville  &  N.  R.  Co.  v.  Stephens,  828, 

928. 
Louisville  &  N.  R.  Co.  v.  Stewart,  4693. 
Louisville  &  N.  R.  Co.  v.  Sullivan  Tim- 
ber Co.,  747,  4702. 
Louisville    &s    N.    R.    Co.    v.    Summers, 

1755. 
Louisville  &  N.  R.  Co.  v.  Taylor.  1690. 
Louisville    &    N.    R,    Co.    v.     Taylor's 

Adm'x,  3998,  4124. 
Louisville   &   N.    R.    Co.    v.    Thompson, 

299. 
Louisville    &    N.    R.    Co.    v.    Thornton, 

4004.  4103. 
Louisville    &    N.    R.    Co.    v.    Treanor's 

Adm'r.  4652,  4689. 
Louisville  &  N.  R.  Co.  v.  Trout,  20.  22. 
Louisville     &    N.    R.    Co.    v.    Tucker's 

Adm'r,  3931. 


Louisville  &  N.  R.  Co.  v.  Tuggle's  Adm'r, 

1752. 
Louisville    &    N.    R.    Co.    v.    Ueltschi's 

Ex'rs,  780,  46.32,  4665,  4672. 
Louisville  &   N.    R.    Co.   v.   Veach,   710. 
Louisville  &  N.  R.  Co.  v.  Veach's  Adm'r, 

4629. 
Louisville  &  N.  R.  Co.  v.  Walden,  247. 
Louisville  &  N  R.   Co.  v.  Ward,  477. 
Louisville  &  N.  R.  Co.  v.  Watson.  26. 
Louisville  &  N.  R.  Co.  v.  Webb,  292. 
Louisville  &  N.   R.   Co.  v.   White,   486, 

2684. 
LouisviUe  &  N.  R.  Co.  v.  Williams,  984, 

4722. 
Louisville  &  N.  R.  Co.  v.  Wilson,  2635. 
Louisville  &  N.  R.  Co.  v.  Woodford,  866, 

897,  1696,  1697,  1702,  1708. 
Louisville  &  N.  R.  Co.  v.  York,  102. 
Louisville  &  N.    R.    Co.    v.    Young,   58, 

747,  4021. 
Louisville  &  S.  I.  Traction  Co.  v.  Korbe, 

866,  1895.  1900. 
Louisville  &  S.  I.  Traction  Co.  v.  Lloyd. 

1842. 
Louisville  &  S.  L  Traction  Co.  v.  Short, 

740. 
Louisville  &  S.  I.  Traction  Co.  v.  Wor- 
rell, 93,  981. 
Lounder  v.  State,  395. 
Lourance  v.  Goodvi'in,  1148. 
Louthain  v.  Miller,  170. 
Lovas    V.    Independent    Breweries    Co., 

798. 
Love   V.   Anchor   Raisin   Vineyard    Co., 

943. 
Love  V.  Gregg,  205. 
Love  v.  Perry,  871. 
Love  V.  State,  434,  445,  533,  654,  745, 

893. 
Lovejoy  v.  State,  406. 
Lovelace  v.  Graybeal,  996. 
Lovelace  v.   State,  1639. 
Loveland  v.  Jenkins-Boys  Co.,  236. 
Lovely  v.   Grand  Rapids  &  I.   Ry.   Co., 

27. 
Loveman   v.   Birmingham  Ry.,   L.   &   P 

Co..  65,  284,  484,  691,  740,  741,  749. 
Levering  v.  Duplex  Power  Car  Co.,  1511, 

1516,    1517,    1518,    1533,    1534,    1538, 

1540,    1542,    1543,    1544,    1545,    1548, 

1560. 
Lovett  V.  State,  ,526,  654,  754,  8.39.  2283. 
Lovick   v.   Atlantic   Coast  Line   R.   Co., 

883.  2731,  2743. 
Low  V.  Freeman,  823. 
Low  V.  Paddock.   1016. 
Low  V.  State,  559. 
Low  V.  Warden,  121. 
Lowe,  Appeal  of,  182,  183. 
Lowe  V.  Alton  Baking  &  Catering  Co., 

564. 
Lowe  V.  Hart,  86,  975,  2986,  2987. 
Lowe  V.  Herald  Co.,  42. 
Lowe  V.  M'^tropolitan  St.  Ry.  Co.,  5196. 
Lowe  V.  Salt  Lake  City,  957. 
Lowe^v.  State,  38,  731,  751,  914,  3033, 

bOo  i ,  o4ob. 


5676  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    "Vol.  2,  pp.  1019  to  2150 ;    Vol.  3,. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5.  pp.  4S47  to  5564. 


Lowe  V.  Webster,  5559. 

Lowe  V.  Yolo  County  Consol.  Water  Co., 

267. 
Lowenstein    v.    Missouri   Pac.    Ry.    Co., 

780. 
Lower  v.  Franks,  940. 
Lowory  v.  Rowland,    481. 
Lowery  v.   State,  277,  2241. 
Lownsdale  v.  Gray's  Harbor  Boom  Co., 

62,  121,  838. 
Lowrimoro  v.  Palmer  Mfg.  Co.,  148,  998. 
Lowry  v.  Atlantic   Coast  Line   R.   Co., 

104. 
Lowry  v.  Beekner,  890. 
Lowry  v.  Com.,  4835. 
Lowry  v.  Smith,  5248, 
Loy  V.  State,  980. 
Loyd  V.  State,  530,  607.  704,  4813. 
Lozano  v.  State,  3193,  3198. 
Lubhe  V.  Hilgert,  409. 
Lubl)ers    v.    Manlius    Tp.,    5183,    5184, 


5188. 
Lucas  V. 
Lucas  V. 
Lucas  V. 
Lucas 


Com.,    202. 

Milwaukee,  etc.,  R.  Co.,  1724. 

Sheridan,  5032, 

Snyder,  171. 


Lucas  V,  State,  186.  336,  424,  786,  998. 


Luce 

2114. 
Luce  V. 
Luc"  V. 
Luchow 

62. 
Lucia  V 
Lucius 


ArKansas   Brick    &   Mfg.    Co., 


Hassara,  943,  962. 
Scott  Realty  Co.,  3610. 
V.  Kansas  City  Breweries 


Co., 


State,  841. 
State.  925. 
Luck  V.  State,  272. 
Luckie  V.  Schneider,  151. 
Lucks  V.  Northwestern  Sav.  Bank,  291. 
Ludden  v.  Clemmons,  103. 
Ludlow  V.  Pearl's  Estate,  290,  391. 
Ludhim  V.   State,  362:?. 
Ludtke  V.  Texas  &  N.  O,  R.  Co.,   158, 

4<;(;4. 
Ludwig  V.  Blackshere,  940,  947. 
Ludwig    V,    H.    D.    Williams    Cooperage 

Co.,  223. 
Ludwig  V,  Snger,   687. 
Luedtke  v.  .TcfTerv,  051. 
Lnerv  v.  State,  199.  339. 
Lufkin  V.  Lufkin,  291,  780. 
Lnfiy  V.  Com.,  98,  913,  924,  2266,  4827. 
liiijan  V.  State,  152. 
LukiiiDiski  v,  American  Steel  Foundries, 

147. 
Luke  V.  El  Paso.  82L 
Luuiaghi  v.  Giudin,  176. 
Luini)  V.  Forney,  147. 
LuinpUin   v.   Stale,  407. 
r>uiiiiil<i"   V.  SlrMugc,  172. 
Lurnsd  n  v.  Chicago,  R.  I.  &  T.  Ry.  Co., 

710.  791. 
Lunisdeii  V.  JonoH,  6<5(). 
Liinii   V.   Willianis.  .■i759. 
Luml  V.  Grifliths  &.  Spraguc  Stevedoring 

Co.,  .S,S5. 
Lun.le  V.  Cndahy  Packing  Co..  69,  2iU0. 
Lunde  V.   Detroit  rnitccj  Ry,,  259. 
Liiiidou  V.  Chicago,  685. 


Lundy  v.  Southern  Bell  Telephone  &  Tel- 
egraph Co.,  68.  146,  232. 
Lung  V.  Deal,  805. 
Lunge  V.  Abbott,  223,  235,  259,  897. 
Lunschen  v.  Barnhart,  837, 
Lunsford  v.  State,  126. 
Lunsford  v.  Walker,  694. 
Lupton  V.  Underwood,  3498,  8499,  3500. 

3501.  3503.  3506,  3508, 
Lurssen  v.   Lloyd,  999. 
Lusk  V.  Bandy,   900,   3920,   4028,  4040, 

4165. 
Lusk  V,  Osborne,  8895,  4171. 
Lusk  V.  State,  1373, 
Luster  v.  State,  811, 
Lustig   V.   New   York,   L,   E.   &   W,   R, 

Co.,  302. 
Luther  v.  Shaw,  5030,  5031. 
Luther  v.  Skeen,  564. 
Lutrall  V.  State,  841. 
Lutterbeck    v.    Toledo    Consol,    St,    Ry, 

Co.,  872,  889. 
Luttr"ll  V,  Martin,  854, 
Luttrell  V.  State,  430. 
L.  W.  Pomer-ne  Co.  v.  White,  2426. 
Lydston  v.  Rockingham  County  Light  & 

Power  Co.,  693. 
Lyeus  v.  State,  414, 
Lyle    V.    McCormick    Harvesting    Mach. 

Co.,  921. 
Lyle  V.  McTnnis,  145. 
Lyles  V,  Brannon  Carbonating  Co.,  370. 
Lyles  V,  State,  270.  680. 
Lyles  V.  U.  S.,  5519. 
Lyles  V,   Western   Union  Tel.   Co.,  838, 

992. 
Lyman  v,  Kline,  858. 
Lyman  v.  Redman,  973. 
Lyman  v.  State,  189,  270. 
Lyncli  V.  Bates,  24,  28,  697,  5521. 
liynch   V.   Johnson,   845. 
Lynch  v.  Northern  Pac.  Ry,  Co.,  262. 
Lynch     v.     Suead     Architectural     Iron 

Works,  2088. 
Lynch  v.  State,  181. 
r>ynch  V.  United  Itys.  Co.  of  St.  Louis, 

1868. 
Lyncli  V.  Waldwick,  923. 
Lyncliburg  Tel.  Co.  v,  Booker,  211,  2567, 

25(iS,  2574.  2581. 
Lyncliburg  Traction  &  Light  Co.  V,  Gor- 
don, 4033,  4004. 
Lvnes  v.  Northern  Pac.  Ry.  Co.,  285, 
Lynn  v.  Bean.  2060,  4454,  4455, 
Tjynn  v.  People,  72. 
Lynn  v.  Si  ate,  35. 
Lynn  v.  Thomson,  111,  999, 
Lyon  V,  P.edgood,  210,  871,  921. 
]/yon  V.  Cedarlown  Lumber  Co.,  976, 
Lvon  V.  Chicago,  M.  &  St.  P,  Ry.  Co.  of 

"Montana.  .5384.  5;',8l),  5:589. 
Lyon  V,  Fresliour's  Estate,  41. 
liVon  V,   Grand  Kapids,  577, 
Lyon  V.   Slat.'.  621. 

Lyons  v.  Fairmont  Real  Estate  Co.,  278, 
Lyons  V.  Joseph  T,  Ryerson  &  Son,  222, 

2(>1,  494. 
Lyons  V.  LambrLx,  976. 


CASES   CITED  5677 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Lyons  v.  McElroy,  5557. 
Lyons  v.  Peoplo.  1618. 
Lytle  V.  Beyer,  211,  4517, 
Lyls  V.  Keevey,  360,  B82. 
Lyttle  V.  Goldberii-.  579.  580. 
L.   &  A.   Scharff  Distilling  Co.  v,  Den- 
nis, 144. 
L.  &  N.  &  G.  S.  R.  Co.  V.  Com.,  189. 

M 

Maack  v.  Schneider.  292. 

Mabardy  v.  McHugh,  28S0. 

IVIabry  v.  State,    497,    ?,.S75. 

McAdams  v.  Rooks,    927. 

McAdoo  V.  State,   4701,   4705. 

I\reAdory  v.   State.  497,  788. 

McAfee  v.  Dix,  985. 

McAleer  v.  Horsey,  2873,   2S94,  2901. 

McAlester-Fdwards  Coal   Co.  v.  Hoffar, 

3937,  3938. 
McAlister  v.  Irvine,  777. 
McAlister  v.  Long,  957. 
McAlister  v.  State.   36. 
McAllister  v.  Barnes,  799. 
McAllister  v.  Engle,  950. 
McAllister  v.  State,  405.  526. 
McAlpine  v.  State.   1105. 
McAnally  v.  State,  629. 
McArthur  v.  Craigie,  44. 
McArthur  v.  Dayton,  658. 
McArthur  v.  State,   97. 
McArver  v.  Southern    Ry.    Co.,    4573. 
Macatawa    T^'ansp.    Co.    v.    Fireman's 

Fund   Ins.   Co.,  3859. 
McAuley  v.  Harris,    737. 
McBaine  v.  Johnson,    4353. 
McBoth  V.  State,    374. 
McBeth  V.  Trabue,    2499,    5319,    5320, 

5321. 
McBeth-Evans    Glass    Co.    v.    Brunson, 

711. 
McBrlde  v.  Banguss,   484. 
McBride  v.  Des    Moines    City    Ry.    Co., 

233,  266,  788. 
IMcBride  v.  Georgia  Ry.  &  Electric  Co., 

415. 
McBride  v.  Huckins,    253,    4478. 
McBride  v.  People,  115. 
McBride  v.  St.  Paul  City  Ry.  Co.,  687. 
McBride  v.  Seuey,   1588. 
McBride  v.  State,    3407,   5532. 
McBride  v.  Sullivan,    111,    5453,    5464. 
McBryde  v.  State,  3348. 
^IcBurney  v.  Cutler,  950. 
McCaa  v.  State,    3445. 
McCabe  v.  Butte,  247. 
McCabe  v.  Desnovers,  4956,  4961,  4976. 
aicCabe  v.  Kelleher.   2881. 
McCabe  v.  Philadelphia,    548. 
McCafifery  v.  St.  Louis  &  M.  R.  R.  Co., 

324,  1901. 
McCaffrey  v.   Groton  &  S.  St.  Ry.  Co., 

154,   1593,   1594. 
McCain  v.   Smith,  48.  165. 
McCain  v.  State,  437. 
MeCaleb  v.  Smith,  799,  857.  956. 
McCaU  V.  State,  469,  538,  569,  998. 


McCallister  v.  Mount,  808. 
McCallon  v.  Cohen,  144. 
INfeCallum  v.  U.  S.,  328. 
INIcCnmpboll  v.   State,   281. 
JMrCiimiJbell,    Figg   &  Burnett  v.   Louis- 
ville &  N.  R.  Co.,  1097. 
McCandk'ss  v.  Com.,  541. 
McCandless  v.  State,   .390. 
McCann  v.  Ullman,  75. 
McCarlev  v.  Clenn-Lov/rv  Mfg.  Co.,  263. 
McCarthy  v.  Clarke,  2S'S. 
McCarthy  v.  Fell,   901. 
McCarthy  v.  Ravenna,    4129. 
McCarthy  v.  State,   1016. 
McCartney  v.  People's  Ry.   Co.,  5061. 
McCarty  v.  Com.,  3034. 
McCarty  v.  Gulf,   C.   &   S.   F.   Ry.   Co., 

1608. 
McCarty  v.  Nelson,   572. 
McCarty  v.  Piedmont    Mut.    Ins.    Co., 

155. 
McCarty  v.  Scanlon,  415. 
McCarty  v.  State,   114. 
McCary  v.  Alabama  Great  Southern  R. 

Co.,   749,   4754,  4764,   4773,   4785. 
McCaskey  Register  Co.  v.  Curfman,  266. 
MeCaughey  v.  State.  209. 
]^IcCauley  v.  Darrow,  987. 
McCauley  v.  McElroy,  161. 
McCausland  v.  Cresap,   8.33. 
McCherry  v.  Snare   &    Triest   Co.,    899. 
Macchi  v.  Portland  Ry.,   Light  &  Pow- 
er Co.,  978. 
MfClain  v.  Com.,   46. 
McClain  v.   Lewiston  Interstate  Fair  & 

Racing  Ass"n,   1190,   1191. 
McClain   v.   State,   269,   363,   513,   527, 

752. 
McClanahan  v.  St.  Louis  &  S.  F.  R.  Co.. 

23 
McC'lary  v.  State,  597. 
McClary  v.  StuU,   246,   821. 
McClatchey  v.  State.  913. 
McClay  v.  State,  807.  814. 
McClary  v.  State,   126.   187. 
MeClellan  v.  Hein,    967. 
McClellan  v.  McClcUan,    231. 
MeClellan  v.  Pveatt,    955. 
McClellan  v.  State,  506. 
McClelland  v.  Louisville,    etc.,    Ry.    Co., 

820. 
McClcmy  v.  Brown,   1341,  4867,   4872. 
INIcClendon  v.  Doe  ex  dem.,  1094. 
McClendon  v.  McKissack,    .353.    742. 
McCleueghan  v.  Omaha  &  R.  V.  R.  Co., 

1013. 
McClernand  v.  Com.,   270,   542. 
McCleskey  v.  State,    96. 
McClintic  v.  Ochcltree,    710. 
McClintick  v.  Pyle,   897. 
McClintock    V.     McClure,     3704,     3710, 

3715.  3729. 
McCloskey  v.   Bell's  Gap.   R.    Co.,   6.36, 

717. 
McCloskey   v.    Pulitzer   Pub.   Co.,  3673, 

3688. 
McClure  v.  Browns  Valley,  220. 
McClure  v.  McClure.    5508,    5509. 
McClure  v.  People,  584. 


5678  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


McClure   t.    Philadelphia,    W.   &   B.   R, 

Co.,  1748. 
McClure  v.  State.  594. 
McCluskey  v.  Cubbison,  2939,  2958. 
McCoart  v.  Rhode  Island  Co.,  731. 
McComas  v.  State,   3166. 
McCommons  v.  Williams,  573. 
McConnell  v.  Boonerille,   156. 
McConnell.v.  Chicago  Rys.   Co.,  980. 
McConnell  v.  State.  352.  594,  597,  605. 
McCool  V.  U.   S.,   624,   630. 
McCord-Brady  Co.  v.  Moneyhan,  483. 
McCorkle  v.  Simpson.  78. 
McCorkle  &  Son  v.  Kincaid,  3534,  3814. 
]\IcCormack  v.  Plenderson,    1552,    1554. 
McCormack  v.  Phillips,    949,    1003. 
McCormack  v.  State,   504. 
McCormick  v.  Bickerton,  985. 
McCormick    v.    Columbia    Electric    St. 

Ry.,   Light  &   Power   Co..   986. 
McCormick  v.  Decker,     730,    747,     776, 

896.  976. 
McCormick  v.  Kelly,   767. 
McCormick  v.  Louden,   764. 
McCormick  v.  McCafifray,    150. 
McCormick  v.  New   York.    398.  ' 
McCormick  v.  Parriott.   747,   1003. 
McCormick  v.  Seattle  Electric  Co..  1937. 
McCormick   v.    State,  29,   36,   158,   315, 

427,  912,  913. 
McCormick    Harvesting    Mach.    Co.    v. 

Carpenter,  837. 
McCormick    Harvesting    Mach.    Co.    v. 

McNicholas,  833. 
McComick  v.  Queen  of  Sheba  Gold  Min. 

&  Mill.  Co.,  998. 
McCosh  V.  Myei-s.  549. 
McCosker  v.  Banks,   965. 
McCowan  v.  Northeastern  Siberian  Co., 

493. 
McCown  V.  Muldrow,   65. 
McCoy  V.  Atlantic  Coast  Line  R.   Co., 

1685,  1689. 
McCoy  V.  Jordan,   824,  933. 
McCoy  V.   Millville  Traction  Co..  159. 
McCoy  V.  Norfolk  &  C.  R.  Co.,  757. 
McCoy  V.  People,  3087,  3154. 
McCoy    V.    Prince,     4902,     4904,     4911, 

4912,  5.516. 
McCoy  V.  State,  113.  225,  395,  437,  453, 

624,  16.'!y,  2313,  .3621.  .3626. 
IVIcCracken  v.  People,  336. 
McCracken  v.  Smatliers,    4476,    44S8. 
McCrady  v.   I'nitt.    4425.  • 

McCrary  v.  Missouri,  K.  &  T.  Ry.  Co., 

704. 
McCrary  v.   State,  299. 
McCray  v.  Fairmont.  798. 
McCray  v.   State,   1!i9. 
McCreery  v.   lOverdiiig,    766. 
McCreery  v.  Oiiio  River  R.  Co..  4123. 
McCrcery's     Adm'.\  v.  Oliio     River     R. 

Co..  .551. 
-M'rritiiiiKjn  v.  Murray,    414,    899. 
.M<'('rf)rey   v.  TliomaH,    140. 
MrCiorv   V    State,    i;'.2.    3292,   .3320. 
MeCiie  V.  Com..  15.  751.  913. 
McCue  V.    Slnte.  .351.   4.39. 
McCuIley  v.  State,  542. 


McCulloch  V.  Goodrich,   1272. 
MeCulloh  V.  Reynolds      Mortgage      Co., 

136. 
McCullough  V.  Minneapolis,  St.  P.  &  S. 

S.  M.  Ry.  Co..  137. 
McCullough  V.  Missouri    Pac.    Ry.    Co., 

1847. 
McCullough  V.  State,     189,     471,     615, 

4820. 
McCullous'h  Bros.  v.  Armstrong!  170. 
McCullough  Bros.  v.  Sawtell,  355. 
McCullough    Hardware    Co.  v.  Burdett, 

82,  795. 
McCully  V.  State,  910. 
McCummins    v.   State,  866. 
McCune  v.  Burlington,     etc.,     R.      Co., 

1703. 
McCurdy  v.  Aylor,   4942,   4944,  4945. 
McCurley  v.  National  Saviftgs   &  Trust     ' 

Co.,  45. 
McCurry  v.  Purgason,   978. 
McCusker  v.  Mitchell,  164. 
McCusky  v.  Kuhlman,  975. 
McCutchen  v.  Loggins,    221, 
McCutcheon  v.  State.  505. 
McDade  v.  State,  535.    • 
McDaniel  v.  Crosby,    820. 
McDaniel  v.  Lebanon  Lumber  Co.,  178. 
McDaniel  v.  Monroe,    25. 
McDaniel  v.  State,  183,  226.  849,  2199, 

2295,    3018,    3065,    3066,    3071,    3082, 

3098,    3174,    3179,    3187,    3219,    3245, 

3259,  3335,  3341.    3361,    3378,    3400, 

3436,  3454,  5530. 
McDaniel  v.  United    Rys.     Co.     of     St. 

Louis.  2439. 
McDaniel  v.  Walker,  308,  5377. 
McDaniel  v.  Whitsett.   1169,   1172. 
McDaniels  v.  State,    348. 
McDermott  v.  Griffiths,    135. 
McDermott  v.  Iowa  Falls  &  S.   C.   Ry. 

Co.,  295. 
McDermott  v.  Louisville   &   N.   R.    Co., 

1849,  1943. 
McDermott  v.  Mahoney,   868. 
McDermott  v.  Rex     Electric    Co.,   748. 
McDermott  v.  Severe,  9.55. 
McDermott  v.   State,  3121. 
McDivitt  v.  Des   Moines   City   Ry.    Co., 

724,  977,  991,  1013,  1015. 
McDodrill  v.  Pardee   &   Curtiu   Lumber 

Co.,  3751. 
McDonald  v.  Axtcll,    815. 
McDonald  v.  Bice,  724. 
McDonald  v.  Brown,   1368. 
Mcl>oMald  v.  Central    Illinois  Const.  Co., 

829. 
McDonald  v.  City      Electric     Ry.      Co., 

1962. 
McDonald  v.  Cole.    279. 
.McDoiuild  V.  Com.,    82.3. 
McDonald  v.  Fairbanks,    Morse    &    Co., 

87S. 
IMacDoiiahl  v.  Fitzgerald,  2955. 
IVIcDnnaM   v.   (Jreen,    3907,    3909,    3941, 

ii:;r.. 

IMc)i(.iial(l   V.  International  &  G.  N.  Ry. 
Co.,  719. 


CASES  CITED  5679 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  21.51  to  3474;    Vol.   !,  pp.  3173  to  4845;    Vol.  5,  pp.  4847  to  55G4. 


McDonald  v.  Jacobs.   730. 
McDonald  v.  Lawrencp,  002. 
McDonald  v.  Metropolitan   St.   Rj'.   Co., 
•    194,  040. 

McDonald  v.  McDouaall.   285. 
McDoAald  V.  Miller.  996. 
McDonald  v.  New  World  Life  Ins.  Co., 

281. 
McDonald  v.  People,   570. 
McDonald  v.  Eedemeyer,    208. 
McDonald  v.  St.  Louis  &  S.  F.  R.  Co., 

4558. 
McDonald  v.  Smith.    842.    2874. 
McDonald  v.  Southern   Ry.   Co.,    852. 
McDonald  v.   Stafford.  777 
McDonald  v.  State.  182.  299.  403.  446, 

504,    627,    670,    729,    785,    861,    1004, 

3745. 
MacDonald  v.  U.    S.,    697. 
McDonald   &  Frazier  v.  Schervish,  900. 
McDonall  v.  People,   840. 
McDonell  v.  Dodge,  553. 
McDonell  v.  Rifle  Boom  Co..  316. 
McDonnell  v.  Andrew  J.   Robinson  Co., 

283. 
McDonnell  v.  Nicholson,  665. 
McDonough  v.  Almy,  146. 
McDonough  v.  Great  Northern  Ry.  Co., 

945. 
McDorman  v.  Dunn,  987. 
McDougal  V.  Musgrave,  5267. 
McDougal  V.  State,    73.    462,    766,    848, 

953,  2262. 
McDowell  V.  State.  373. 
McDuffee  v.  State.  461.  996. 
McDuffie  V.  Bentley.   872. 
McDuffie  T.  State.   413,  419    910. 
McDyer  v.  Eastern    Pennsylvania    Rys. 

Co.,  978. 
Mace  V.  Kennedy,  1423,   1424. 
Mace  V.  State,  370. 
McElroy  v.  People,  2604.  5548. 
McElroy  v.  Sparkman.    142. 
McElroy  v.  State,  441,  1G31. 
McElvaney  v.  Smith,    951. 
McElwaney  v.  McDiarmid.  861. 
McEntire  v.  Brown,   1013. 
McEntvre  v.  Hairston.   172.  484,  922. 
McEvoy  V.  Willard  E.  Harn  Co.,  1594, 

1598. 
McEwen  v.  State,  26,  83.  504,  3268. 
McFadden  v.  Reynolds.  765. 
MacFadden  v.  U.   S.,  799. 
McFadin  v.  Catron,    5511. 
McFall  V.  Chicago,   B.    &     Q.    R.    Co., 

248. 
McFall  V.  Smith,    282. 
McFarland  v.  Lynch,   64. 
McFarland  v.  People,  118. 
McFarland  v.  State.    2166. 
McFarland  v.  T.  W.     Lanier     &     Bro., 

3606,  3607,  3608,  5529. 
McFarlane  v.  Chicago     City     Ry.     Co., 

727,  976,  1002,  2459,  2468,  2471. 
McFeat  v.  Philadelphia,    AV.    &    B.    R. 

Co.,  895. 
McFeters  v,  Pierson,  949. 
McGahey  v.  Citizens'  Ry.  Co.,  899. 


McGarvey  v.  Little.    170. 

McGaughey  v.  State.  697,  806. 

McGee  v.  Beckley,  285. 

McGee  v.  Carlton   Lumber  Co.,  835. 

^fcGee  T.  Kinsev.  562. 

McGee  v.  St.    Joseph   Ry..    i^ight.   Heat 

&  Power  Co.,  1011. 
I\TcGee  v.  State.  380,  450. 
McGee  v.  Wells,    121.   921. 
jMcGee  v.  Young,  895. 
McGehee  v.  Com.,  991. 
McGehee  v.  State,    964. 
McGhee  v.  State,  .152.  746,  751.   957. 
McGhee  v.  Wells.   986. 
McGibbon  v.  Walsh.    195. 
McGill  V.  State.   121,   603,   1240. 
McGill  V.  Young,   1392.   1425.   1429. 
McGillirray  v.  Great  Northern  Ry.  Co.,  . 

914,  3904. 
McGilvra  v.  Minneapolis,  St.  P.  &  S.  S. 

M.  Ry.  Co.,  357,  4792,  4793. 
McGinley  v.  Philadelphia  &  R.  Ry.  Co., 

937. 
McGinley  v.  U.   S.    Life  Ins.   Co.,   967. 
McGinnis  v.  Kempsey.  984,  5445,  5455, 

5462,  5467,  5474. 
McGinnis  v.  Peoples,  4376. 
McGinnis  v.  State.    189. 
McGinniss  v.  U.   S.,   340. 
McGirt  V.  State,  300,  501. 
McGlone  v.  Hauger,    1259,    1261.    1262, 

1277. 
McGlothlin  v.  State.    3388,   3396,    3397. 
McGonigal  v.  Pittsburgh  Rys.  Co..  685. 
McGonigle  v.  Daugherty,    931. 
McGonnell  v.  Pittsburgh  Rys.  Co.,   6&3. 
McGovern  v.   State,  991. 
McGowan  v.  Court   of   Probate  of  City 

of  Newport,  881. 
McGowan  v.  State,  181,  603. 
McGowan  v.  Wilmington  &  P.  Traction 

Co.,     5056,    5057,    5086,    5139,    5143, 

5150,  5165. 
McGrath  v.  Great    Northern     Ry.     Co., 

150. 
McGrath  v.  State,  32.  34. 
McGregor  v.  Armill,  227. 
McGregor  v.  Battle,  243. 
McGregor  v.  Equitable  Gas  Co..  2631. 
McGregor  v.  Great    Northern    Ry.    Co., 

834,  978. 
McGrew  v.  Lippincott,  835. 
McGrew  v.  Missouri  Pac.  Ry.  Co..  229. 
McGrew's  Ex'r  v.  O'Donnell.  150. 
McGuffie  V.  State,  595. 
McGuffin  V.  State,  732,  3086. 
McGuire  v.  Lawr-^nce  Mfg.  Co.,  154. 
McGuire  v.  Ogdensburg  &  L.  C.  R.  Co., 

26. 
McGuire  v.  State.  397,  509.  536.  569. 
McHatton   v.   McDonnell's   Estate,   477 

577. 
Machen  v.  Hooper,  3590. 
Machen  v.  State,    186,   187. 
McHugh  V.  Schlosser,  3529. 
Mcllwaine  v.  Tacoma  Ry.  &  Power  Co., 

903,  979. 
Mclninch  v.  Evans,  898. 


5680  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Mclnish  v.   State,  426. 

Mclntire  v.   Leland,   765. 

Mcintosh  V.  Atchison,  T.   &   S.   F.   Ry. 

Co.,  2361. 
Macintosh  v.  Bartlett,  956. 
Mcintosh  V.  Com.,  3876. 
Mcintosh  V.  Mcintosh.   492. 
ISIcIntosh  V.  Sawmill  Ph(Bnix,  801,  802, 
Mcintosh  V.  State,   328,   330,   521,   926, 

2292 
Mcintyre  y.  Smyth.  2968,  4498,  4506. 
Mclver  v.  State,  446. 
Mclver     v.     Williamson-Halsell-Frazier 

Co.,  814. 
McJunkins  v.  State,  811,  812. 
Mack  V.  Snider,  295. 
Mack  V.  Starr,  1392,  1395,  1397. 
Mack  V.  State,  37. 

Mackriv  V.  roramission  of  Port  of  Tole- 
do, 900,  2394. 
McKay  v.  McKay,  886. 
McKay  v.  Minnesota  Commercial  Men's 

Ass'n,  898. 
McKay  v.  Peterson.  777. 
McKay  v.  Seattle  Electric  Co.,  433,  483. 
-UcKee  V.  Cincinnati  F.  &:  S.  E.  K.  Co., 

3997,  4109. 
McKee  v.  Garner,  248.  399. 
McKee  v.  Grand  Rapids,  1155. 
McKee  v.  People,  597, 
McKee  v.  State,  30,  531. 
McKee  v.  Tourtellotte,  943. 
McKelvey  v.  Chesapeake  &  O.  Ry.  Co., 

768,  1015, 
^TcKenna  v.  Snare  &  Triest  Co.,  781. 
McKennan   v.   Omaha   &   C.    B.    St.    R. 

Co..  214,  859,  5079,  5114,  5120. 
McKenzie  v.  Gray,  1484. 
McKenzie  v.  Imperial  Irr.  Co.,  158. 
McKenzie  v.  Remington,   718. 
McKenzie  v.  Stevens,  205. 
McKeon  v.  Chicago,   M.    &    St,   P,    Ry. 

Co.,  20,  487,  2689. 
McKeon  v.  Taylor,  3529. 
McKeown  v,  Dyniewicz,  828, 
McKcowii  V.   Southern  Ry.  Co.,  1759. 
McKorclier  v.  Curtis,  757. 
Mackoy  v.  Northern  Milling  Co.,  249. 
Mackey  v.  Baltimore  &  P.  R.  Co.,  955. 
Mackey  v.  Com.,  S.'!0. 
Mackey  v.   l'i'ui)lc,  513. 
Mackie  v,  Webster  Mfg.  Co.,  154. 
-McKirn  v.   Bei.seker,  2()8. 
,Ma.  kin  v.  People's  St.  Ry.  &  E.  L.  &  P. 

Co..  (;«;:',. 
.MrKiiih-y  V.  Ensell,  50. 
.M<  Kinley    v.    Metropolitan   St.    R.    Co,, 

.".I2U. 

McKiiHicy   V.   Carson,  211,  564,  574, 

.\l<l\iiifii'y   V.   Com.,  151. 

McKiriiiey       v.       .Martiu-I  lolIuran-Klaus 

J.aundiy  (.Vj.,  9S0. 
McKiniicy  v.   Port    Townsend    &    P,    S. 

Hv.  Co.,  4715. 
Mcklniicy  v.   State,  180,   187,  349,  427, 

.III.  I.S2,  siK^.  ::2r)2. 
McKinney  v.  Thcdford,  1513,  1555. 


McKinnon  v.  Western  Coal  &  Mining 
Co.,  1013. 

McKinn(jn  Boiler  &  Machine  Co.  v.  Cen- 
tral Michigan  Land  Co.,  777, 

McKinstry  v.  Clark,  950,  951, 

McKinstry  v,  St,  Louis.  Transit  Co., 
977, 

McKinstry  v.  Tuscaloosa,  292. 

McKinzie  v.  State,  277. 

McKissack  v.   State,  620. 

Mackland  v.  Board  of  Sup'rs  of  Potta- 
wattamie County,  157. 

McKnight  v.   State,  293,  359,  586,  590. 

McKnight  v,  Strasburger  Bldg,  Co.,  279, 
296. 

MacKnight  v.  U.  S.,  7,  404,  2608. 

McKone  v.  Metropolitan  Life  Ins,  Co,, 
485. 

IMcKown  V.  Powers,  933. 

McLain  v.  Allen,  155. 

McLain  v.  Nurnberg,  258, 

McLain  v,  St.  Louis  &  S.  Ry.  Co.,  5081. 

McLain  v.  State,   815,   2312,  3648, 

^TcLain  v.  Willcy.   3613, 

McLane  v,  Pittsburg  Rys,  Co,,  852, 

McLaue  v.   State,   336. 

jNIcLaughlin  v.  Beyer,  487,  546,  742. 

McLaughlin  v.  Griffin,  4363,  5227,  5237, 
5255,  5261, 

McLaughlin  v.  Louisville  Electric  Light 
Co.,  2562,  2575,  43S9. 

McLaughlin  v.  State.  201,  392.  396,  597. 

McLaughlin  v.  Terrell  Bros.,  935. 

McLaughlin  v.  Thomas,  44. 

McLaughlin  v.  United  Railroads  of  San 
Francisco,  660, 

McLaurin  v.  Williams,  695. 

McLean  v,  Breen,  5510. 

McLean  v.  Camak,  5341. 

McLean  v,  Clark,  118,  722. 

Melvcan  v.  Commercial  Motors  Co., 
4526. 

McLean  v,  Erie  R.  Co.,  46. 

Maclean  v.  Scripps,  933. 

McLean  Medicine  Co.   v.  IJ,   S.,  909. 

McL'llan  v.  Fuller,  897.  984. 

McLellan  v.  Wheeler,  75,  121. 

McLemore  v.  State,  91. 

McLention  v.  State,  830,  850,  866. 

Mcljennau  v.  Chisholm,  931. 

McLcod  V,  Chicago,  M,  &  P.  S,  Ry,  Co., 
3.S9S. 

McLeod  v.   Sharp,  483. 

IMcLcod  v,  Spokane,  4390, 

McLeod  v.   State,  858. 

Mel. cod  Luiiib'-r  Co.  v.  Anderson  Mer- 
cantile  Co.,  260. 

McLcroy  v.  Slate,  257,  277,  286,  756, 
7S2.  3048,  3074, 

Mi-Lcvvce  V.  Hall,  236. 

Maclin  v.  Stat(>.  98.  . 

Mc.Miiliiiu  V.  Walhalla  Light  &  Power 
Co.,  '.»2(). 

McMahoii  V,  Chicago  City  Ry,  Co.,  736, 

MciMahon  v.  O'C'onnor,  855. 

McMiihon    V.    Scott,   31)7. 

AicMahou   v.  Slate,  5&9. 


CASES  CITED  5G81 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150,    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


McMahon  v.  Supreme  Tent.  Knisrhts  of 

the  Maccabees  of  the  World,  485. 
McManame"  v.   Missouri  Pac.   Ry.   Co., 

4505,  4599,  4603. 
McManus  v.  Metropolitan   St.   Ry.   Co., 

920. 
McManus  v.  Thin?.  59. 
McManus  v.  Woolverton,  153,  731. 
McMarshall  v.  Chicago,  R.  I.  &  P.  Ry. 

Co.,  4575,  4576. 
McMartin  v.  State,  319,  730. 
McMaster  v.  Spencer.  983. 
McMasters  v.  Grand  Trunk  Ry.  Co.,  483. 
McMeans  v.  State,  3132. 
JMcMechen  v.  McMechen,  768,  777. 
McMeen  v.  Com.,  539. 
McMillan  v.  Atlantic  &  C.  Air  Line  Ry. 

Co..  2684,  4601. 
McMillan  v.  B.  &  M.  R.  Co.,  4608. 
McMillan  v.  State,  529. 
McMorrow  v.  Dowell,  564. 
McMullen  v.  Harris,  833. 
McMurrin  v.  Rigby,  21. 
McNair  v.  State,  72,  405. 
McNairy  v.  Norfolk  &  W.  R.  Co.,  1751. 
McNaUy  v.  Arnold,  1273. 
McNamara  v.  Chicago,  R.   I.  &  P.  Ry. 

Co.,  4646,  4702. 
McNamara  v.  Dratt,  554. 
McNamara  v.  Macdonough.  880. 
McNamara  v.  Pengilly,  964. 
McNamara    v.    St.    Louis    Transit    Co., 

2031. 
McNatt  V.  McRea,  729. 
McNaughton  v.  Smith,    2F99. 
McNaughton  v.  State,  455. 
McNeal    v.    Millar,     3827,     3829,    3831, 

3848. 
McNeal  v.  State,    515. 
McNear.    Inc.    v.    American    &    British 

Mfg.   Co.,   767,  1010. 
McNcely  v.  Laxton,    1116,   1443,  4854. 
McNeese  v.  Carver,   927. 
McNeil  V.  Barney,  49. 
McNeil  V.  Middlesex  &  B.   St.  Ry.  Co., 

897. 
McNeile  v.  Cridland,  22. 
McNeill  V.  Arnold,  278,  283.   1003. 
McNeill  V.  Atlantic  Coast  Line  R.  Co., 

985. 
McNeill  V.  Bay  Springs  Bank,  1418. 
McNess  V.  Sims.  876. 
McNetton  v.  Herb,  923. 
McNichols  V.  Nelson,    1014, 
McNish  V.  State,  406. 
McNulta  V.  Jenkins,  554,  997. 
McNulty  V.  Pickelmann,    150. 
McNulty  V.  State,   209,    728,    839. 
McNutt  V.  Kaufman,  407. 
Macon  v,  Paducah  St.  Ry.  Co.,  397. 
Macon  v.  State,  858. 
Macon   Consol.    St.    Rv.   Co.   v.   Barnes. 

725,  861,   2001,  5519. 
Macon,  D.  &  S.  R.  Co.  v.  Holsey,  867. 
Macon,  D.  &  S.  R.  Co.  v.  Joyner,  792, 

918. 
Macon  Ry.  &  Light  Co.  v.  Barnes,  311. 
Macon  Ry.  &  Light  Co.  v.  Mason,  643. 

Inst.to  Juries— 356 


Macon  Ry.   &  Light  Co.  v.  Vining,  67, 

747,  1916. 
Macon  &  W.  R.  Co.  v.  McConnell,  4768. 
McPhail  V.  State,   595. 
McPherrin  v.  Jones,    356. 
IMcPherson  v.  Hickmans,  204. 
McPherson  v.   St.   Louis,   etc.,   Ry.   Co., 

825. 
McPherson  v.  State,  590.  935. 
McPherson  v.  Wiswell.    1011. 
McQuay  v.  Richmond  &  D.  R.  Co.,  106. 
McQueary  v.  People.  540,  745. 
McQueen  v.  State,  5416. 
McQuillan  v.  Eckerson,    128. 
McQuillan  v.  Seattle,    764. 
McQuillan  v.  Willimantic  Electric  Light 

Co.,  290. 
McQuitty  V.  Kansas  City  Southern  Ry. 

Co.,  4596. 
MrRae  v.  Lawrence,   13. 
IMrRae  v.  IMalloy.    561. 
]\TcRae  v.  Scott,   50. 
McRae  v.  State,  701. 
McReynolds  v.  Quincv,   O.  &  K.  C.   E. 

Co.,  96. 
McReynolds  v.  Smith,  5441. 
McSpadden  v.  Axmear.    829,    991. 
McSvvean  v.  State,  468. 
McTyier  v.  State,   695. 
McVay  v.  State,    325,   529,   2266,   5550. 
McVeigh  v.  State,  90. 
]\IcVey    V.    Chesapeake    &    O.   Ry.    Co., 

4.567. 
McVey  v.  St.   Clair  Co..   554. 
McA'ey  V.  State,  226.   377,   632,  2198. 
McWliirter  v.  State,  717. 
McWhorter    v.    Bluthenthal    &    Bickart. 

860. 
JMcWhorter  v.  O'Neal,    242. 
McWhorter  v.  State,    320. 
McWilliams  v.  State,   781. 
Macy  V.  St.  Paul  &  D.  Rv.  Co.,  136. 
Madden  v.  Condon  Nat.  Rank,  5329. 
Madden  v.  Port  Royal  &  W.  C.  Ry.  Co., 

1925. 
Madden  v.  Saylor    Coal    Co.,    94,    178, 

492.  I 

Madden  v.  State,  807. 
Madding  v.  State,  3183. 
IMaddox  v.  State,   269,   469,   866. 
Maden  v.  Com.,  784. 
Madey  v.  Swift  &  Co.,  896.  984. 
Madison  v.  State,    326,    781. 
M.ndison    County   Ry.    Co.   v.    Gahagan, 

985. 
Madisonville.   H.  &  E.  R.  Co.  v.  Cates, 

5;i.S0,  5386,  5.393. 
Madisonville,  H.  &  E.  R.  Co.  v.  Thomas, 

833. 
Madrv  v.  State,  781. 
Maes  v.   Texas   &   N.   O.   Ry.   Co.,  280, 

736. 
Maffi  V.  Stephens,   729. 
Magee  v.  Badger,   964. 
Magee  v.  Cavins,    146. 
Magee  v.   Okl»homa  City  &  T.   R.   Co., 

759. 
Magee  v.  People,   519. 
Magee  v.  Troy,  164. 


5682 


CASES  CITED 


ihe  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Massard  v.  State.  343. 

Magill   V.    Southern   Ry.    Co.,  731. 

Magnolia    IMotor    Sales    Corporation    v. 

Chaffee,  D7S.  1004. 
Magnolia   Warehouse  &   Storage   Go.   v. 

Davis  &    Blackwell.    178. 
Magnus'  Estate.  In  re,  5432. 
Magnuson  v.  State,  702. 
Magoon  v.  Before,  836. 
Magowan  v.  Kentucky  Utilities  Co.,  763. 
Magrane  v.   St.   Louis  &  Suburban  Ry. 

Co..   661. 
Magruder  v.  State,   715,  3198. 
Maguire  v.  Eichmeier,     1177. 
Maguire  v.  People,  .335. 
Maguire  v.   St.   Louis  Transit  Co.,  253, 

1835.  1837,  1998,  2408. 
Mahaffey   v.   J.   L.    Rumbarger   Lumber 
.    Co.,   2840. 

Mahaffey  Co.  v.  Russell  &  Butler,  1011. 
!\Iahan  v.  Com.,  270. 
Mahar  v.  Steuer,   736. 
:Mahiat  v.  Codde.   833. 
Mahler  v.  Beishline.   894., 
Mahon  v.  Rankin.   838. 
Mahon  v.  State,   659. 
Mahoney  v.  Southern  Ry.,  Carolina  Di- 
vision, 1153. 
Malioney  v.  State,  439,  568. 
Mahor  v.  Kansas    City    Southern    R|y. 

Co.,  107. 
Maibaum  v.  State,  350. 
-Maiden  v.  Boyd,  3506. 
INTaidment  v.  Frazier,   781. 
Maier  v.  Massachusetts  Ben.  Ass'n,  744. 
:Mail  &  Express  Co.  v.  Wood,  2113. 
Maillet  v.  People,   286. 
Main  v.  Hall,  662. 
Main  v.  Oien,  956.  2717. 
Maine  v.  People,  37. 
Maincs  v.  State,  576. 
Maionica  v.  Piscono.    1.36. 
Maior  v.  Kidd.   5446.    5467. 
Malachi  v.  State,  805. 
^ifalchow  V.  State,  269. 
Maling  v.  Crummey,    9.57. 
Malinow.ski  v.  Detroit  United  Ry.,  55.35. 
Mallary   Bros.   &  Co.    v.   Moon,  867. 
Malh'tt  V.  Beale,  4844. 
.Mallett  V.  Swain,  9.33. 
.Mallott  &  Nutt  V.  Watkins,  222. 
M;illis()n   v.   State,    824. 
MiilU)fk  Si  Co.   V.  Kicklighter,  172. 
^T!ilh)rv  V.  P>radr'mvfT,    12. 
M;illf)rv  V.   State.    ]004. 
Mailoy  V.  Chicago,  649. 
.Mil liny  V.  Marshall- Wells  IIard\v;iro  Co., 

767. 
.Alalluy   V.   State  of  South   Carolina,  95, 

.597. 
.M:dloy  V.  Walker  Tp.,  .5184. 
Malone  V.    Itdliiiisoii,    1.'!.37. 
^f;l]f)nl•   V.   St.    Louis-San    Francisco    II v. 

Cf...   (JCl. 
Malorw   V.   Se:iriKht,   9S(}. 
.Malofio  V.   Sierra  Ry.  Co#  of  California, 

101.".. 
Malone  v.  Stiito,  270,  339,  35.50. 
M:i!one  v.  Tcxua  &  P.  Ry.  Co.,  795. 


Malone  v.  Third  Ave.  R.  Co.,  859. 
Maloney  v.   Chicago  &   N,  W.  Ry.  Co., 

853. 
«Maloncy  v.  State,  255,  403,  588. 
Maloney  v.  Winston  Bros.  Co.,  895. 
Malott  v.  Crow,  1002. 
Malott  v.  Hawkins,   940. 
Malott  v.  Hood,  669,  726. 
Maloy  V.  Boston  Elevated  Ry.  Co.,  984. 
Maloy  v.  State,  910. 
Maltby  v.  Plummer,    118. 
Maltby  v.  Northwestern      Virginia      R. 

Co.,  50,  553. 
iMaltus  v.  Shields,  165. 
Manatt  v.  Scott,  5456. 
Mance  v.  State,  382. 
Manchester  v.  Reserve  To.,   702. 
Manchester  Building  &  Loan  Ass'n     v. 

Allee,  922. 
Manchester    Fire    Assur.    Co.  v.  Feibel- 

man.  923,  2830,  2831. 
Manchester    Mill     &     Elevator     Co.  v. 

Strong,  290. 
Manda,  Inc.,  v.  Delaware,  L.  &  W.  R. 

Co.,  8. 
Maudes  v.  Midgett,  895. 
Mandeville  v.  Reynolds,    1310. 
Mandoli  v.  National  Council  of  Knights 

and  Ladies  of  Security,  193. 
Manes  v.  St.   Louis,  San  Francisco  Ry. 

Co.,  1003,  4132. 
Mangham  v.  State,    111. 
Mangum  v.  State,  200,  454. 
Manhattan    Life    Ins.    Co.  v.  Francisco, 

857. 
Manier  v.  State,   814. 
Manion  v.  Lake    Erie    &    W.    Ry.    Co., 

128. 
INIanistee  Mill  Co.  v.  Hobdy,  60. 
Manistee   Nat.   Bank  v.  Seymour,  977. 
Manley  v.  Bay  State  St.  Ry.  Co.,  898. 
Mauley    v.    Birmingham    Ry.,    Light    & 

Power  Co.,  58,  747. 
Manley  v.  New  York  Cent.  &  H,  R.  R. 

Co.,  4681. 
Manly  v.  State.  3284,  3326. 
Mann  v.  Brooklyn.   950. 
Mann  v.  Cowan,   765. 
Mann  v.  Darden,  284,  482. 
Manu  V.  Dempster,  933. 
Mann  v.  lliggins,    718. 
Mann  v.  Illinois     Cent.     Traction     Co., 

4042. 
Mann  v,  Learnard,  859. 
Mann  v.  Sioux   City  &  P.  R.   Co.,  948. 
Mann  v.  State,  527,  699,  3087. 
Mann  v.  Unpihart.  1382,  138(!. 
Mann  v.   Welton,  2701. 
]\Iann-Tank('rsly  Drug  Co.  v.  Choairs  & 

Son.  4910. 
Manning  v.  Anthony,  854. 
Manning  v.  Apj).    Consol.    Cold    Mining 

Co.,  67. 
Manning  v.  Casharic,    811,    812. 
Manning   v.   State,  202.  .326. 
Manrose   v.   Parker,    2.501,    2.502. 
Manslield  v.  Chicago,  B.  «fc  Q.  Ry.  Co., 

1739. 


CASES  CITED  5683 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  :;, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 

Mansfield  v.  Corbin,  6. 

Mansfield  v.  Morgan,  689,  5555,  5556. 

Manti  City  Sav.  Bank  v.  I'eterson,  223. 

Manuel  v.   State,  270. 

Manzi  v.  Washburn  Wire  Co.,  901. 

Maples  V.  State,  350. 

Mapp  V.  State,  510,  22S3. 

Marble  v.  L.vpes,  66. 

Marbury  v.  Jones,    1000. 

Marbury  Lumber   Co.  v.  Lament,   127. 

Marehio  v.  Duluth.   155. 

Marco  v.  State,  4850.  4852. 

Marcom  v.  Durham   &   S.   R.   Co.,   834, 

886. 
Marcom  v    Raleigh   &    A.   Air   Line   R. 

Co.,   985. 
Marcotte  v.  Maynard  Shoe  Co.,  886.  899. 
Marcus  v.  O.  D.  Loaue  &  Co.,   128. 
Marcus  v.  Omaha     &     C.     B.     Ry.     & 

Bridge  Co.,  991. 
Marcus  v.  State.    822. 
Marden  v.  Wheelock,  800.   _ 
Mardis  v.  Yazoo  &  M.   V.  R.   Co.,  4S0. 
Marek  v.   State.  366,  715. 
Marianna  Hotel  Co.  v.  Livermore  Foun- 
dry &  Machine  Co.,  4185,  4186. 
Marianna   Ice   &    Storage    Co.    v.    Gill, 

2838. 
Marietta     Glass     Mfg.     Co.  v.  Bennett, 

4039,  4095. 
Marietta  Glass  Mfg.  Co    v.  Pruitt,  59. 
Marietta  &  O.  R.  Co.  v.  Strader,  950. 
Marine   Bank   of   Chicago  v.  Rushmore, 

1359,  1360. 
Marine     Iron     Works  v.  Wiess,     4513, 

4899. 
Mariner  v.  Pettibone,    118. 
Mariner  v.   Smith,  829. 
Marion  v.  Chicago,  R.  I.  &  P.  Ry.  Co., 

726. 
Marion  v.  St.    Louis    &    S.    F.   R.    Co., 

829,  866. 
Marion  v.  State,  217,  226,  275,  428,  438, 

460,  793. 
Marion   Hotel    Co.   v.    Dickinson,   2437, 

2438. 
Markel  v.  Moudy,    777,   2902. 
Marker  v.  Hanratty,  1264. 
Markert  v.  North    Augusta     Warehouse 

&   Fertilizer  Co..   2663. 
Markey   v.   Louisiana  &   M.   R.   R.  Co., 

153. 
Markham  v.  Jaudon,   47. 
Marklewitz  v.  Olds   Motor   Works,   252. 
Markley  v.  Western     Union     Tel.,     Co., 

763. 
Marks  v.  Culmer,  570. 
Marks  v.  Jacobs,    969. 
Marks  v.  Jones,  268. 
Marks  v.  Tomkins,    964. 
Marlatt  v.  Western     Union     Tel.,     Co., 

645. 
Marlborough  v.  Sisson.    924. 
Marley  v.  State,   707,   3442. 
Marquez  v.  Koch,  799. 
Marrett  v.  Herrington.   979. 
Man-on  v.  Great  Northern  Ry.  Co.,  235. 
Marsalis  v.  Patton,   407. 


Marsden  v.  State,  55,  1245. 

Marsh  v.  Prentiss,    2986. 

Marsh  v.  Richardson,  854. 

Marsh  v.  State,  131. 

Marshall  v.  Chicago,   R.   I.    &    P.    Ry. 

Co.,  265. 
Marshall  v.  Flinn,  881. 
Marshall  v.  Hubbard.    196. 
Marshall  v.  Illinois   Cent.    R.   Co.,   353. 
Marshall  v.  Ipswich,    4257. 
Marshall  v.  Kansas  City,  2348. 
Marshall  v.  Lewark,   942. 
Marshall  v.  Morris,  121. 
Marshall  v.  fsan  Antonio    4230.  4231. 
Marshall  v.  State,    305,    507.    595,    620. 

656.  692,  830,   840,  917,   1640,  3326, 

3446. 
Marshall  v.  Stine,  867. 
Marshall  v.  Taylor,    5023. 
Marshall  v.  U.  S.,  518. 
Marshall  v.  Wabash   R.   Co.,   1804. 
Marshall  &  E.  T.   Ry.   Co.  v.  Killings- 
worth,  4766. 
Marshall  &  E.  T.  Ry.  Co.  v.  Petty,  53. 
Marshbanks  v.  State,    599. 
Marsters  v.  Tsensee,   192,   900. 
Martens  v.  Pittock,  777. 
Marth  v.  Kingfisher    Commercial    Club, 

5203. 
Martin  v.  Beatty,    5440. 
Martin  v.  Capital  Ins.  Co..  1310. 
Martin  v.  Coleman,    561. 
Martin  v.  Columbia     Electric     St.     Rt.. 

Light  &  Power  Co.,  69,  870,  901,  992. 
Martin  v.  Columbus,  897. 
Martin  v.  Connell,    985. 
Martin  v.  Duncan,  2959. 
Martin  v.  Gibbons,   399. 
Martin  v.  Hertz,   223. 
Martin  v.  Hughes,  7,  88. 
Martin  v.  Johnson,  649,  776. 
Martin  v.  Knight,   235. 
Martin  v.  McCrav,  561. 
Martin  v.  McLaughlin,  1694,  1695. 
Martin  v.  Martin,    824. 
Martin  v.  Missouri    Pac.    Ry.   Co.,   485. 
Martin  v.  Murphy,     1278,     1279,     1282, 

1285. 
Martin  v.  Nichols,  245. 
Martin  v.  People,  286. 
Martin  v.  Reiniger,  903. 
Martin  v.  St.  Louis  S.  W.  Ry.  Co.   of 

Texas,  737. 
Martin  v.  Seaboard    Air   Line   Ry.    Co., 

158.  561. 
Martin  v.  State,  198,  205,  339,  342,  4.34. 

445,  446,  519,  524,  527.  530,  569,  652, 

840.   865,   933,   958,   969,   2229,   3139, 

.3313,  3518. 
Martin  v.  Teague's  Ex'rs.  6. 
Martin  v.  Union  Mut.     Life     Ins.     Co.. 

283. 
Martin  v.  Vaught,  493. 
Martin  v.  Ward,   191,   192. 
Martin  v.  Wiglesworth,   757. 
Martin  Brown  Co.  v.  Cooper,  2953. 
Martin  Brown  Co.  v.  Perrill,  167. 


o684 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  dd   1  to  mis  •   v.i    • 

PP.  2151  to  3474;    Vol.  4.  pp.  zVFo  Is^^;  ''v'ol.  ^.fAsTd'lU'!  ''''  =    ^°'-  '' 


Mardn  Fertilizer  Co.  v.  Thomas  &  Co., 

Martin's  Estate.  In  re.  786 
Martin's  Will,  In  re.  5490. 
iSsl  isie"'   ^"'^'^^l^-Ea^ery  Mfg.   Co., 

Martineau  r.  Hanson,  214 

Martineau  v.  National  Blank  Book  Co., 

Martinez,   Ex  parte.  424. 
Martinez  v.  Bruni,  221 
Martinez  v.  People,    1S7 
Martinez  v.  State,    15,   273 

2S9!°7S6  ^"""^  ^''*'^-  ^''''^  ^  ^'^'-^  ^°-' 
Martinowsky  v.  Hannibal,   767 
Marx  V.  Ely,   760. 
Marx  V.  Leinkaufif,  1.54. 
Mary  and  Casualty  Co.  v.  Chew    l'>7 
Maryland   Casualty   Co.    v.   East   Balti- 

more  Dnving  Ass'n.  897. 
Mn7  """I  Casualty  Co.  v.  Finch,  713. 

Maryland,   D.   &  V.   Ry.   Co.  v.   Brown, 

Maryland  Steel  Co.  v.  Engleman.  799 
Maryland   &   D.   R.   Co.   v.    Porter    554 
Maryland  &  P.  R.  Co.  v.  Tucker, 'lil" 
Marzen  v.  People.   418.    453,  2243 
Mash  V.  People,  911,  2517 

^^^Co?1548:^''°''^   ^^'   ^^^P^^^ter   Realty 
'^^S.  ^'  "^'°'*^^™   P«c.  Ry.   Co.,  258, 
Mason  v.  Poulson,  908. 
Mason  v.  Sieglitz,  864. 
Mason  v.  Southern   Rv.  Co     '>oq 
111''  ^-  ^^^'^'  14,  286,  337,~527,  745,' 

''v"Ltm.?n%5i"'^   ''  ^^^^^^^  I"--« 
^^Unl^^'m-^^^'''''^^  '^'^"P'^  ^^s'n  V.  Col- 

^  mT'oip'^'*'"  ^''^^  I"''^-  ^^«^'"  V-  Brock- 

.Mass  V.  State,  2313 

Massachusetts    .Mut.'   Life    Ins.    Co     v 

Crenshaw,  3781  ^' 

Ma.s.sachusetlM    Mut.    Life    Ins.    Co     v 

Robinson.  972.  ^' 

Massee  v.  Williams,  211 
Massengale  v.  State,  613 
Massey   v.   State,    1]2.   507,   513. 
.vlasscy  V.  Wjillaco,    77 
Massie  v.  State,  819. 
Massilb.n    .Si^m  &   Poster  Co.  v.   Bunalo 

Lick    SjiniiKs   Co.,   .5,59 
Alaster.s  v.   W;nrcn,    ].'J9 

Ma.slin  V.  Bartholomew   230 

-Maston  v.  State,  87. 

Mate  Cre.k   f;oa!   Co.  v.  Todd,  903 

Ma    ...r  y    .Metropolitan  St.  Ry.  C,,'  ()(]] 

MutLer  Llectnc  Co.  v.  Matthews.  949 


^^154^^  ^'  ^^^^^^''  ^  ^^^"«^^'*  Seed  Co., 
Matheson  v.  U.  S.,  615. 
Mathew  V.  Wabash  R.   Co.,  997 
Mathews  v.  Granger,    7'>0 
Mathews  v.  Hamilton.    685 
Mathews  v.  Reinhardt,  2918 
Matliews  V.  State,  37,  979 

Mathison  v.  State,  652 

lullnol  I-  ^T-'  ^13'   3026,   3043. 
Matlock  V.  Scheuerman,  2972 

Matson  v.  Ripley,'  169 
Mattern  v.  M<>Carty.  956,  1186. 
Matters  v.  U.    R      "^QQ 

^^^4659,''4676.  ^''"*'^""^    P^<^-    Co.,    290, 
Matthews  v.   Boydstun.  658. 
^{''itt^ews  V.  Clough,  951. 
Matthews  v.  Granger,   364 

^56!^74:4rar"^'  ^^^-  ^''  c«- 

Matthews  v.  People,  396 
Matthews  v.  Povthress    70'> 
Matthews  v.  Sigel,  26,S 
Matthews  v.  State.   187,   395    449    a'^O 
752,  884,  3262,  3285  '  '   ^"' 

Matthews^  &  Co.   v.   Seaboard   Air  Line 

Mattingly  v.  Moranville,   936 

Mattison  v.  Connerly,  899 

Mattoou   City   Ry.   Cc  y.   Graham     904. 

Matz  V.  Slartinson,  296 

Mauch  V.  Hartford.   577 

Mauder  v.  State,  353. 

Mau  dm  v.  Seaboard  Air  Line  Rv    1666 

Mauldin  V.  State,  2191       '"^  ^y-'  ^^^*^- 

Maul  ding  v.  Com.,  604 

Maulding  V.  State,  255,  6''1 

H;n:a;alr97^.  ''^'^-    "^    ^^^^*    ^0.    v. 
IMauney  v.  Millar,  4192 
Alauney  v.  State,    915 
Alaury  v.  Coyle,  2508,  2509 
Alauzy  v.  State,  979. 
ftlavei-ick  V    Maury,    1591,    1592. 
IMawicli   V.  Elsev.    713 
Max  V.  Kalin.  920. 
.Maxcy  v.   1 1.   S.,  7. 
Maxfield  v.    State,  .524. 
MaxoM   V.  Clark,   997 
.Maxson  V.  J.   I.   Case   Threshing  IVIa.^h 

'  ".,  'I If). 
Maxton   V.   rjjlsonite   Const.  Co..  38.84 

r.^^y.''"     ^'-    Cunningham,    1118,    1131 

••-o().  ' 

M.ixwell   V.   IIannil)al   &   St.   J.  R.  Co., 

.Ma \ well   V.   Hill.  835. 
Maxwell    V.    Kent,  2S;5 

^'v-r'".'.'.\-  i^f:l'^'^"*-'l'n«ctts  Title  Ins.  Co., 
O'JU,  v.j-i,  xjb'o. 


CASES  CITED 


5685 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Maxwell  v.  People,  3635. 

IVfaxwell   V.   State,   362,   744,    781,    784, 

958. 
Mav  V.  Chicago,  B.  &  Q.  R.  Co.,  649, 

1S26. 
May  V.  Missouri  Pac.  R.  Co.,   60. 
May  V.  Morganton  Mfg.  &  Trading  Co., 

50. 
Iklav   V.   People,   524,  2258,   2270,   2281. 

3018,    3049,    3078.    3091,    3100.    3120, 

3138,    3147,    3149,    3172,    3287,    3.308, 

3329,  3350.   3363,  3435,  3166.  3471. 
May  V.  State,   114,  .343,  565,   910. 
Mav  V.  Tallman,  49.35. 
May  V.  U.  S..  156. 
Mayberry  v.  Kelly,  919. 
Mayer  v.  Erensinger,  301. 
Mayer  v.  Gersbacher,    5363,    5370. 
Mayer  v.  IJ.  S.,  14. 
Mayes  v.  Kenton,    659. 
Maylield  v.  Cause,  5337. 
Mayfield  v.  Robinson,  837. 
MaVfield  v.  State,   524,   .569. 
Mavfield  v.  Williams,    1445. 
MaVnard  v.  Chicago,    B.    &   Q.    R.    Co., 

241. 
Mavnard  v.  Sigman.    985,    3835. 
Maynard  v.  State,   3244. 
Maynard  v.  Tyler,    549.  • 

Mayo  V.  J.  L.  Price  Brokerage  Co.,  4989. 
Mayor  and  City  Council  of  Baltimore  v. 

Megary,  2622.  26-50. 
Mayor   and    City    Council   of   Baltimore 

V.   O'Donnell,   4277. 
Mavor,  etc..  of  City  of  Macon  v.  Small. 

4320,   4321,    4323,    4325,    4326,    4330, 

4331. 
Mavor,   etc.,   of   Savannah  v.   Du  Four, 

2406. 
Mayr  v.  Hodge  &  Homer  Co.,  547,  548. 
Mavs  V.  Williams.  476. 
Mavsville   &   B.    S.    R.    Co.    v.    Holton, 

1114.  1160.  2621. 
Maysville  &  B.  S.  R.  Co.  v.  Willis,  664. 
Mayville  v.  French,  49. 
Mayvpood  Stock  Farm  Importing  Co.  v. 

Pratt    2884 
Mayzels  v.  Chicago  City  Ry.  Co.,  1916. 
Mayzone  v.  State.  588. 
Mazzia  v.  State,  805. 
M.  C.  Brown  &  Co.  v.  Bennett.  1211. 
M.  C.  McCorkle  &  Son  v.  Kincaid.  3814. 
Meacham  v.  Fitchburg  R.  Co.,  2651. 
Mead  v.  State,  841. 
Meador  v.  Patterson,   635. 
MeadoM's  v.   Pacific  Mut.  Life  Ins.  Co. 

of  California,  1000. 
Meadows  v.  State,  438,  9.33. 
Meadows  v.  Truesdell,    112. 
Meagher  v.  Fogarty.    690,    701. 
Means  v.  State.  683. 
Meardon  v.  Iowa  City,  4232,  4233. 
Mearns  v.  Com.,    507. 
Mears  v.  Chicago,    «&  N.    W.   Ry.    Co., 

4735. 
Mears  v.  Gage,  2916,  2936. 
Mears  v.  Mear.s.    398. 
IVfeclianics'    Bank  v.  Barn's.   .581. 
Medford  v.  State,  215,  3379. 


Medlev  v.  Parker-Russel    Min.    &    Mfg. 

Co.," 3942.  4095. 
Medley  v.  State,  113.  527. 
Medlin  v.  Spazier,  235. 
Medlin  v.  Western       Union      Telegraph 

Co..  900,  5284,  5291. 
Meek  v.  Barton,   5202. 
Meek  v.  Smith,  943. 
Meek  v.  State,   2756. 
Meeker  v.  Gardella,  957. 
Meeker  v.  Meeker,   5449. 
Meeker  v.  Union      Electric      Light      & 

Power  Co.,  2422. 
IMeers  v.  Dalev,  489. 
Mcerschat  v.  State,   3631. 
Meeteer  v.  Manhattan  Ry.  Co.,  688. 
IMefford  v.   Sell,    277. 
Meier  v.   Shrunk.  1194.     . 
Meier  &  Frank  Co.  v.  Mitlehner,  3484, 

3485. 
Meiggs  V.  State,  15. 
ISIeishan  v.  Birmingham    Terminal    Co., 

973.  1049,  1051,  2633,  26.55. 
Meikel  v.  Greene,   191. 
Meilv  V.  St.    Louis    &    S.    F.    Ry.    Co., 

3993. 
Meilv  Co.  V.  London  &  L.  Fire  Ins.  Co., 

28i5,  2829. 
Meister  v.  Lang,    1097. 
Melbourne  v.  State,   131,  269. 
Melcher  v.  Beeler,  573,  959. 
Meldrum  v.  Southwick-Sellers  Land  Co., 

1556. 
Meldrum  v.  State,   403. 
aielican     v.     Missouri-E'dison      Electric 

Co..  748. 
Melledge  v.  Boston  Iron   Co..  229. 
Mellon  V.  Victor     Talking     Mach.     Co., 

917. 
Melone  v.  Sierra  R.   R.  Co.,   641. 
Melton  V.  Manning,  901. 
Melton  V.  State,  36,   87,  118,   542,   802, 

2753. 
Meltzer  v.  Straus,  899. 
Mflvin  v.  Askew,  895. 
^lelvin  V.  Bullard,  700. 
Melzner  v.  Chicago,    M.    &    St.    P.    Ry. 

Co.,  264. 
Memphis  City  Bank  v.  Smith,  4492. 
Memphis   St.   Ry.   Co.  v.  Haynes,  4404, 

5130. 
Memi)his    St.    Ry.    Co.  v.  Illinois    Cent. 

R.  Co.,  223. 
Memphis   St.   Ry.   Co.  v.  Mewman,  214. 
^Memphis   St.  Rv.  Co.  v.  Pierce,.  975. 
Memphis  &  C.  R.   Co.  v.  Martin,  4639, 

4671.  4711. 
IMenach  v.  State,   275. 
Mendel  v.  Miller  &  Sons,  282. 
Mendenhall  v.  North    Carolina    R.    Co., 

223.  2466. 
Mendenhall  v.  Stewart,  316,  997. 
IVlenefee  v.  Diggs,    247. 
INIenefee  v.  State.  199. 
Meuselkamp  v.  Consolidated    Coal    Co., 

748. 
Menhennet  v.  Davis,    978. 
Menu  V.  State,   688. 


5686  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Mennenga  v.  Mennen,  5027. 

Meno  V.  Hoeffel.  951. 

Menser  v.  Lea,  5349. 

Menten  v.  Richards,  214,     1542,     1550, 

1557. 
Mentz  V.  Omaha  ^  C.  B.   St.   Ry.   Co., 

214. 
Mercantile  Trust  Co.   of  San  Francisco 

V.  Doe,   10S4. 
Mercer  v.  State,  419.  849. 
INIercer  v.  Wright,   3S. 
Mercer  Dry  Goods  Co.  v.  Fikes,  908. 
Mercer  Electric  Mfg.  Co.  v.  Connecticut 

Electric  Mfg.  Co.,  44. 
Merchant  v.  Pielke,   3844,   3854. 
Merchants'  Bank  v.  Bank  of  Commerce, 

1361. 
Merchants'    Exch.     Nat.     Bank  v.  "Wal- 

lach,  160. 
Merchants'    Fire    Ins.    Co.  v.  McAdams, 

1015. 
Merchants'  Ice  Co.  v.  Scott  &  Dodson, 

922. 
Merchants'   Loan  &  Trust  Co.  v.  Lam- 
son,  49,  482. 
Merchants'       Mut.      Telephone      Co.  v. 

Hirschman.  4414,  4417. 
Merchants'     Nat.     Bank     of     Massillon, 

Ohio,     V.  Nees,  976. 
Merchants'    Transfer    &    Storage   Co.  v. 

Chicago,  R.  I.  &  P.  Ry.  Co.,  759.  896. 
Merchants'    &    Manufacturers'    Bank   of 

Milwaukee  v.  Moeller,   903. 
Merchants'      &     Planters'      Oil      Co.  v. 

Burns,  660. 
Meredith  v.  Crawford,  805. 
Merino  v.  State,  151. 
Meriwether  v.  Piij^ilishers:   Geo.     Knapp 

&  Co.,   770.  3736. 
Merka  v.  State,    767. 
Merklinser  v.  I^^mbort.  8,  268,  899. 
Mernin  v.  Cory,  4486. 
Merrell  v.  St.-ite,   5017. 
Merriara  v.  Hamilton,    5307. 
Merrick  v.  Betts,  232. 
Merrielees  v.  Wabash  R.   Co.,   244. 
Merrigan  v.  Boston  &  A.  R.  Co.,  881. 
Merrill  v.  Hole,   415. 
Merrill  v.  Los   Angeles   Gas   &  Electric 

Co.,  2409. 
Merrill    V.    Minneapolis    &    St.    L.    Ry. 

Co..  4648. 
Merrill  v.  Rc-iver,   2129. 
Merrill  v.   Slicnir-Id     Co.,     67,   749      853, 

5063,  5136.  r>\M,  5163. 
Merrill  v.  Suing,   245. 
Merririian    v.    Cover,    Drayton   &   Leon- 
ard, 2102. 
Morriiiiine  v.  Miller,   844, 
Mcrrilt  v.  Dewey,  1165. 
Merritt  v.  Stnti-,  93. 
.Merritt  v.  WcHtfirman,  11.54, 
M«rriwf!ith<r  v.   Sayre    .Miiiiiig    &   Mfg. 

Co..  .•;.-,:;,  40(!i. 

Merry   v.  (.'alvin,  284. 
Mcrslion   v.  X.-itioiiiil   Ins.   ^'o.,  956. 
.Mertens  v.   Soul  horn     Coal     &     Mining 
Co.,  721,  729, 


Mertins  v.  Southern     Coal     &     Mining 

Co.,   721,   729. 
Mcrwin  v.  Morris,     1112,     1119,     1125, 

1159. 
Mesker  v.  Bishop,  923. 
Mesker  v.  Leonard,  649. 
M.  E.  Smith  &  Co.  v.  Kimble,  714,  973, 

2991. 
:\Iesser  v.  State,  86,  158. 
Messer  v.  Walton,  14.5. 
Messier  v.  Messier,  901, 
Messier  v.  Williamsburg  City  Fire   Ins, 

Co.,  565. 
Metcalf  V.  Chicago    Sandoval    Coal   Co., 

252. 
Metcalf  V.  Little     Rock     St.     Ry.     Co., 

1000. 
Metcalfe  v.  Com.,  663.  807. 
Metcalfe  v.  Lowenstein,    145. 
Metropolitan     Life     Ins.      Co.  v.  Ford, 

3771,  3772, 
Metropolitan  Life  Ins,  Co.  v,  Hartman, 

996. 
Metropolitan     Life    Ins.     Co.  v.  Howie, 

3758. 
Metropolitan   Life    Ins.    Co.  v.  Johnson, 

976, 
Me^opolitan     Life     Ins,     Co.  v.  Shane. 

3770,  3780, 
Metropolitan    Nat.    Bank  of    Chicago  v. 

Merchants'    Nat.    Bank     of     Chicago, 

1358. 
Metropolitan   R.    Co.  v.  Jones,   26. 
Metropolitan  R.  Co.  v.  Martin,  104. 
Metropolitan    Redwood    Lumber    Co.  v. 

Davis,  959. 
Metropolitan    St.    Ry.    Co.  v.  Brodcrick 

&  Bascom  Rope  Co.,  743. 
Metropolitan      St.      Ry.      Co.  v.  Walsh, 

2617,  2620,  2053. 
Metropolitan     St.     Ry.     Co.  v.  Wishert, 

400. 
Metz  V.  Metz,  171. 
Metz  V.  State,  396. 
Metzger  Bros.  v.  Whitchurst,  4497. 
Meunier  v.  Chicago   &   Carterville  Coal 

Co.,  116. 
Moxia  V,  Lewis.   846. 
Mexican  Cent.  Ky.  Co.  v.  Gchr,  179. 
INIeycr  v.  Blakemorc.   554. 
Mover  v.  Fidelity    &    Casualty    Co.)    of 

New  York,  1060. 
Meyer  v.  Frenkel,  2108. 
Meyer  v,  Frenkil,   397. 
Meyer  v.  Home  Ins.  Co.,  577, 
Meyer  v,  INIoad.  493, 
Meyer  v.  Milwaukee     Electric     Ry.     & 

lAiiht  Co.,  87.5. 
Meyer  v.  Pacific  R.  R.,  784,  790,  871. 
Meyer  v,  Reimer.  221. 
Meyer  v.  Rosed.-ile,    984. 
,M(\vcr  V.  Sliump,   881. 
Meyer  v,   Stiindiird  Teleplione  Co.,  2433. 
.Me.\er  V,   State,  11717. 
.Meyer  v,  Tiiomiisou.  .50. 
Meyer  Bros.   Drug  Co.  v.   McMahau^  lU 
Mojer  Mfg.  ('o.  v.  Sellers,  200. 
Meyer.s  v.  Brigga,   93G. 


CASES  CITED  5687 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Mevers  v.  Chicago,  R.  I.  &  P.  R.  Co.. 

997. 
Meyers  v.  Johnson,  4506.   4523. 
Meyrovitz  v.  Levy,  290.  480.  P.490.  3492. 
M.  H.  Boals  Planing  Mill  Co.  v.  Cleve- 
land C.  C.  &  St.  Ry  Co.,  776. 
Michael    v.    Kansas    City    Western    Ry. 

Co.,  977. 
Michaelson  v.  Turk,  3727. 
Michalsky  v.  Centennial    Brewing    Co., 

978. 
Michcllod   V.    Oreaon-Washington    R.    & 

Nav.   Co.,   978.    1670.    1689. 
Michie  v.  Cochran,   125,  2343. 
Michigan  Cent.  R.  Co.  v.  Farrell,  4743. 
Michigan   City  v.   Werner,   766,   1498. 
Michigan   Mut.   Life   Ins.   Co.  v.   Reed, 

3760. 
Mick  V.  Royal  Esch.  A^snr.,  2820. 
Mickelson  v.  Fischer,    903. 
Mickey  v.  Com.,   507. 
Mickey  v.  Indiauola,  918. 
Mickuczauski   v.    Helmholz    Mitten   Co., 

136,  781. 
Middle    Atlantic    Immigration    Co.    v. 

Ardan,  902,  1540. 
Middlebrook  v.  Slocum,  935. 
Middlebrooks  v.  State,   850. 
Middle   Tennessee   R.   Co.   v.   McMillan, 

901. 
Middleton  v.  Com.,  270. 
Middleton  v.  Jerdee,   2878.   3582. 
Middleton  v.  State.  350.  434.   438,   445, 

589,  591,  90O,  932,  996,  2185. 
Midgette   v.    Branning    Mfg.    Co.,    3950, 

4085,  4181. 
Midland  Val.  R.  Co.  v.  Bailey,  174. 
Midland  Valley  R.  Co.  v.  Featherstone, 

66. 
Midland  Valley  R.  Co.  v.  Goble,  2391. 
Midland  Vallev  R.  Co.  v.  Hamilton,  917. 
Midland  Valley  R.  Co.  v.  Hilliard,  641. 
Midland  VaUey  R.  Co.  v.  Hoffman  Coal 

Co.,  1669. 
Midland  Valley  R.  Co.  v.  Kersey,  2392. 
Miera  v.  Territory.   700,  912. 
Miers  v.  State,  830. 
.Mikel  V.  State,  512. 
Milam  v.  Southern  Ry.  Co.,  837. 
Milnno  v.  Stuyvesant  Auto  Trading  Co., 

128. 
Milburn   Wagon   Co.  v.   Kennedy,   2996. 
Mileham  v.  Montagne,   5462,    5471. 
Miles  V.  Douglas,   135. 
Miles  V.  Miller,  636. 
Miles  V.  Pen.  Mut.  Ins.  Co.  of  Philadel- 
phia, 901. 
Miles  V.  Stanke,   670. 
Miles  V.  State,  275.  687,  745. 
Miles  V.  Strong,  399. 
Miles  V.  U.   S.,  525,  531. 
Millar  v.  Madison   Car  Co.,   355. 
Millard  v.  Bennett,   lOSS. 
Millard  v.  Lyons,   80S. 
Millard  v.  Singer,  947. 
Millard  v.  State,  1241. 
Millboro   Lumber   Co.   v.   Donald,   4067. 


Millen   &  S.    W.  R..  Co.  v.  Allen,  300, 

733,   792,  866. 
Millender  v.  State,  764. 
IMiller  v.  Balthasser,  689. 
Miller  v.  Barnett.  671,  886. 
:\Iiller  V.  Beck,  664. 
Miller  v.  Boston  &  N.  St.  Ry.  Co..  906. 
Miller  v.  Bruns,  1087. 
jMiller  v.  Campbell,   748. 
Miller  v.  Cinnamon,    3790. 
Miller  v.  Cure,   158. 
Miller  v.  Dayton,  388. 
Miller  v.   Delaware  River  Transp.   Co., 

881. 
Miller  v.  Du  Val,  898. 
Miller  v.  Early,  1513. 
Miller  v.   Fireman's    Fund    Ins.    Co.   of 

San  Francisco,  886,  967,  2820. 
Miller  v.   Ft.   Smith,   Light  &   Traction 

Co.,   4401,   5090,   5142. 
Miller  v.  Gardner,   947. 
Miller  v.  Haddock,   897. 
INliller  v.  Hammock,  481. 
Miller  v.  I.  P.  Thomas  &  Son  Co.,  899, 

922. 
Miller  v.  James  Smith  Woolen  Machin- 
ery Co.,  901. 
Miller  v.  Jones,  222. 
Miller  v.  Jones'  Adm'r,  973. 
Miller   v.   Lavne   &   Bowler   Co.,   246. 
IMiller  v.  Lloyd,  898. 
Miller  v.  Mantik,   290,   925. 
IMiller  v.  Miller,    214.    566.    5557,    5558. 
Miller  v.  Missouri  Fire  Brick  Co.,  251. 
Miller  v.  Montgomery,  1408. 
Miller  v.  Mutual  Benefit  Life  Ins.  Co., 

3761,  3775,  3776,  3779.  3785. 
Miller  v.  Neale,  279.  845. 
Miller  V.   Northern  Pac.  Ry.  Co.,  4769. 

4783. 
Miller  v.  People,    131,    133,    335,    512, 

596,  960. 
Miller  v.  Perlroth,  8. 
Miller  v.  Plummer,   2850,  2852, 
IMiller  v.  Preston,    814. 
Miller  v.  Prough,    1190. 
Miller  v.   Prussian   Nat,   Ins.   Co.,   246. 
Miller  v.  Rosier,  1467,  1468,  1474,  1475, 

1476,  1484. 
Miller  v.  Sharp,  890. 
Miller  v.  Shumway,  837. 
Miller  v.  Southern  Pac.  Co.,  1871,  2482. 
Miller  v.  Southern  Ry.  Co.,  1733. 
Miller  v.  State,  14,  29,  56,  115,  139,  189, 

254,  255,  270,  278,  342,  343,  3o9,  380. 

402,  433,  436,  443,  469,  508,  542,  543. 

599,  611,  671,  745,  750,  753,  756,  781. 

839,  910,  3054,  3145,  3204. 
Miller  v.  Summers,  894.      '    • 
Miller  v.  Territory.   273. 
Miller  v.  U.   S.,   688. 
Miller    v.    Utah    Consol.    Mining    Co., 

3940. 
Miller  v.  Vermurie,  1012. 
Miller  v.  Wilson,   1096,   1097. 
Miller  v.    Woolman-Todd   Boot  &   Shoe 

Co.,  663. 
Miller  Bros.  v.  McCaU  Co.,  264. 


5688 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  8^ 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5ofi4. 


^filler's  Estate.  In  re,  902. 

Miller's  Will.   In   re,   5428,   5439,   5440, 

5454,    5459,    5463,    5466,    5470,    5476, 

5479. 
Miller  &  Co.  v.  Lvons,  215,  1523,  1524, 

1525,  1526,  1528. 
Miller  &  Meyers  v.  Newnort  News,  986. 
Milligan  v.  Butcher,   4897.   5540. 
Millisjan   v.    Chicago,    B.   &   Q.   R.    Co., 

103.  717. 
]\Lillisan  v.  State,  254.  269. 
Milligan  v.  Texas  e<c  N.  O.  R.  Co.,  670. 
Milliken  v.  Long.  5025.  5026,  5028,  5030. 
Milliken  v.  Martinez.   155. 
Milliken  v.  Maund,  964. 
Million   V.    Commercial   Bank   of   Boon- 

ville,   3490. 
Millirons  v.   Missouri  &  K.  I.   Ry.  Co., 

714. 
Millman  v.  Drake  &  Stratton  Co.,  898. 
Millner  v.  Eglin,    100. 
Millner  v.  State.  427. 
Mills  V.  Davis.  894. 
Mills  V.  Franklin,  2365. 
Mills  V.  Lehmann,   1438. 
Mills  V.  Louisville  &  N.  R.  Co.,   397. 
Mills  V.  Plant,  45. 
Mills  V.  Pope,  492. 

Mills  V.  State.  12,  38.  389,  463,  497,  503. 
Mills  Novelty  Co.  v.  Peck,  893, 
Millsaps  V.  Johnson.    668. 
Millsaps  v.  Urban,  2120. 
Millspaugh    v.    Missouri    Pac.    Ry.    Co., 

570    575. 
Milmo  Nat.  Bank  v.  Convery,  398,  921. 
Milroy  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

2337. 
AGlstcad  v.   Erinitable  Mortg.  Co.,  171. 
Milton  V.  TToltzman.    352,    2407. 
IMilton  V.  Hunter,   59. 
Milton  V.  State,  654. 
Mihvard  Co.  v.   Luigart.  822. 
*  Milwaukee  Mechanics'  Ins.  Co.  v.  Frosch, 

64. 
Milwaukee  &  C.  R.  Co.  v.  Hunter,  957. 
Mimms  v.  State,  77. 
-Mims  V.  Brook  &  Co.,  414. 
Mims  V.  State.   293,   523,   784. 
ISIinder  v.  State,  614. 
Minds  V.  Kcyes,   3506. 
Minea  v.  St.  Ix)uis  Cooperage  Co.,  566. 
Mineral  R,   &  Min.   Co.   v.  Auton,   837. 
Mingo  V.  State,  501.  .3469. 
IMinifh  v.  People,   301,   511,    524,   2281, 

5547. 
Minick  v.  Criiig,    289. 
Mininar>f'''^      rJcuoral     Electric     Co.  v. 

Croiion,  776. 
Minmaiiolis    Sled    &    Machinery    Co.  v. 

Srlinljiiisky,  223.  48.5.5. 
Mimielr)nku  Oil  Co.   v.  Havilnnd.  900. 
-Miuuiard  v.  Com.,  447,  507,  22SS.' 
Minor  v.  Coleman,    776. 
Minor  v.  (Jordon,    2.';5,    279. 
Minor  v.   Stale,   13.  221.  270,  292,   41.3, 

4:57,  506,  512.  527,  529.  756. 
Miuot  V.  Boatou  &  M.  K.  R.,  748,  780. 


Minter    v.    Bradstreet    Co.,    837,    997, 

3672,    3678,    3682,    3692,    3693,  3706, 

3711,    3713,    3721,    3726,    3730,    3736, 

3737. 
Minter  v.  State,  783. 
Miracle  v.      Com.,   3026,   3431. 
Mirodias  v.  Southern   Pac.   Co..   260. 
Mirrielees  v.  Wabash  R.   Co..  2386. 
Mishler  v.  Chicaco.   S.   B.   &  N.   L  Ry. 

Co.,  28,  1721,  1722,  1980. 
Miake  v.  Thorn.   903. 
Missinskie  v.  McMurdo,   577. 
Missisquoi  Bank  v.  Evarts,  6. 
Mississippi  Cent.  R.  Co.  v.  Hardy,  790, 

984. 
Mississippi    Cent.    R.    Co.  v.  Lott.    641, 

2346,  2347.  4404.  4615,  4616,  4617. 
Mississippi  Cent.  R.  Co.  v.  Magee.  991. 
Mississippi      Valley      Traction      Co.  v. 

Coburn,  211. 
Missouri  Dist.  Telegraph  Co.  v.    Morris 

&  Co..  154. 
Missouri     Iron     &    Metal    Co.  v.  Cart- 
wright,  268. 
Missouri,    K.    &   T.   Ry.   Co.  v.  Bowles, 

1693. 
ISIissouri,  K.  &  T.  Ry.  Co.  v.  Brown,  50. 
Missouri,    K.   &  T.   Ry.   Co.  v.  Burton, 

158. 
Missouri,   K.  &   T.   Ry.   Co.   v,   Collins, 

564. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Connelly, 

843. 
Missouri.  K.  &  T.  Rv.  Co.  v.  Kirschof- 

fer,  852. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Lenahan, 

4091,  4125,  4138. 
Missouri.   K.  &  T.  Ry.  Co.  v.  McGlam- 

ory,  4120. 
Missouri,    K.    &   T.    Ry.    Co.  v.  Miller, 

846. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Steinberger, 

844. 
Missouri.    K.    &   T.    Ry.    Co.  v.  Taylor, 

264,  973. 
Missouri.  K.  &  T.  Ry.  Co.  v.  Webb.  224. 
Missouri,    K.    &    T.    Ry.    Co.  v.  West, 

920,  2480. 
Missouri.   K.   &  T.  Ry.  Co.  v.  William- 
son, 1702. 
Missouri,  K.  &  T.  Ry.  Co.  v.  Wolf.  90O. 
Missouri.    K,    <&    T,    Ry.    Co.  v.  Zuber, 

!)96,  1776. 
Missouii.   K.  &  T.   Ry.  Co.  of  Texas  v. 

Allen,  154. 
Missouri.  K.   &  T.  Ry.  Co.  of  Texas  v. 

Arey,  5402. 
Missouri,  K.  &  T.  Ry,  Co.  of  Texas  v. 

-Vvis,   64. 
Missouri,  K.   &  T.  Ry.  Co.  of  Texas  v. 

Aycock,  KMKJ,  1777,   2395,  2tl(i. 
Missouri,  K.  iVi  T.  Ry,  Co.  of  Texas  v. 

Bilker,  8;!5. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texau  v. 

Balliel,  70. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Barnes,  285,  682. 


CASES  CITED  5689 

"The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol    3 
pp.  2151  to  3474;    Vol.  4.  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Hissouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Beasley,  643. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Blackman,   4050. 
Missouri.  K.  &  T.  Rv.'  Co.  of  Texas  v. 

Box,   142,  217. 
Missouri,  K.   c^c  T.   Ry.  Co.  of  Texas  v. 

Brown,    50,    246. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Bunkley,  4134. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Burk,  68. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Bush,   2347; 
JVIissouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Calkins,   4556. 
JMissouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Cardena.    861. 
-Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v. 

Cardwell,   147. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Carter,  749,  986. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Cauble,  155. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Cherry,  564. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Chittim,    1704. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Coffey,  793. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Criswell,  979, 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Crowder,   843. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Dalton,   1846,   2395. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Davis,  1942. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

De  Bord,  144. 
Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v. 

Dunbar,  739,  1772,  1921. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Dunn,  926. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Evans,   888. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Florence,  104. 
Missouri,  K.  &  T.  Ry.  Co    of  Texas  v. 

Foster,  252. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Gilbert,    725,    2432. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Gillenwater,   890. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Gist,  1819. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Graham,  986. 
Missouri,  t-'    &  T.  Ry.  Co.  of  Texas  v. 

Graves,   723. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Groseclose,  851. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Hagler,  268. 
Missouri,  iv.  &  T.  Ry.  Co.  of  Texas  v. 

Hampton,   155. 
Missouri,  K.   &  T.  Ry.  Co.  of  Texas  v. 

Hawley,  155. 


Missouri,  K.  &  T.  Rv.  Co    of  Texas  v. 

Henderson,    2461. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Hibliitts,   749. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Hood,   1009. 
Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v. 

Hurdle,   845,   877,   2461. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Kemp,   1927. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Kennon.  4629. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Kinslovs',  158. 
Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v. 

Kirkland,     2398,     3894,     3931,     4035, 

4077,   4160, 
Mis.souri.  K.  &  T.  Rv.  Co.  of  Texas  v. 

Kyser  &  Sutherland,  139. 
Missouri,  K.  &  T.  Ry.  Co    of  Texas  v. 

Light.   150. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Lightfoot,  634. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Linton,   251. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Lynch,  108. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

McCormick,   140. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

McElFee,  1890,  1959,  1966. 
Missouri,  K.  &  T.   Ry.  Uo    of  Texas  v. 

Magee,  178,  4636. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

IVIeyers,   230. 
IMissouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Middleton,  288. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Miles,  927. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Mooney,  4069. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Morgan,  871. 
Missouri,  K.  &  T.  Rv.  Co.  of  Texas  v. 

Neiser,  4762,  4792. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Owens,  743. 
Missouri.  K.  &  T.   Ry.  Co.  of  Texas  v. 

Parker,  108. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 

Parrott,   837. 
Missouri,   ....  &  T.  Ry.  Co.  of  Texas  v. 

Penny,  845. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Redus,  993. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Reno,   843,   879. 
Missouri,  K.  &  T.   Ry.  Co.  of  Texas  v. 

Reynolds,  72,  4662. 
Missouri.  K.  &  T.   Ry.  Co.  of  Texas  v. 

Rich,  66. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Robertson,  759. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Rodgers,   1014. 
JNIissouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Rogers,  70,  121. 


5690  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol. 
pp.  2151  to  ?Ali;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4. 


Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Rothenberg,  15S. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Scofield,    69. 
Missouri,  K.  &  T.   Rv.  Co.  of  Texas  v. 

Smith,  147,  212,  922,  935. 
Missouri,  K.  &  T.  P-".  Co.  of  Texas  v. 

Snow,   986. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Stark  Grain  Co.,  574. 
Missouri,   K.  &  T.  Ry.  Co.  of  Texas  v. 

State,  986. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Steele,  64. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Stinson,  70. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Stogner,  735. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Stone,    992. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Swift,  725,  1815. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Tolbert,   158. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Tripis,    1673. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Wall,  921. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v, 

Wassou   Bros.,   161. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Webb,  927. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

White,  1773.  1924.  1999.  2396. 
Missouri,  K.  &  T.  Ry.   Co.  of  Texas  v. 

Whitsett,  4386. 
Missouri,  K.  (fc  T.  Ry.  Co.  of  Texas  v. 

Williams,  147,  835,  4049. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Withersnoon,  843. 
Missouri.  K.  &  T.  Ry.  Co.  of  Texas  v. 

Wolf,  147. 
Missouri,  K.  &  T.  Ry.  Co.  of  Texas  v. 

Wood,   147,   174. 
Missouri,    O.    &    G.    Ry.    Co.  v.  Adams, 

4634. 
Missouri,    O.    &   G.    Ry.   Co.  v.  Collius, 

84,  920.  978. 
Missouri,    0.    &    G.    Ry.    Co.  v.  Davis, 

105,  900,  3981. 
Missouri,  U.  &  G.  Ry.  Co.  v.  Miller,  59, 

3919,  3926. 
Missouri,    O.    &,   G.    Ry.    Co.  v.  Parker, 

247,  26SS,  4034,  4708,  4720. 
Missouri,    O.    &    G.    Ry.    Co.  v.  Smith, 

985. 
MiKSOuri    Pac.    Ry.    Co.  v.  P.aier,    2003. 
Missouri   Pac.   Ry.  Co.  v.  I'.artlctt,  108. 
Missouri   Pac.  Ry.  Co.  v.  P.iock,  943. 
Missouri  Pac.  Ry.  Co.  v.  P>.vars,  105. 
Missouri    Puc.    Jty.    Co.  v.  Carey,    127, 

915. 
Missouri      Pac.      Ry.      Co.  v.  Foreman, 

1773. 
MisHouri   Pac.   Ry.   Co.  v.   Vox,  879. 
MiHsouri    Pac.    Ry.    Co.  v.   Gridilh,    250. 
Missouri  Pac.  Ry.  Co.  v.  Hill,  914. 


Missouri  Pac.  Ry.  Co.  v.  James,  122. 
Missouri  Pac.  Ry.  Co.  v.  Johnson,  1934. 
Missouri  Pac.   Ry.   Co.   v.   King,   922. 
Missouri  Pac.  Ry.  Co.  v.  Lchmberg,  143, 

175. 
Missouri  Pac.  Ry.  Co.  v.  Martin.  842. 
Missouri  Pac.  Ry.  Co.  v.   Mitchell,  231. 
Missouri  Pac.  Ry.  Co.  v.  Rabb,  941. 
Missouri  Pac.   Ry.   Co.   v.    Vandeventer, 

1671. 
Missouri  Pac.  Ry.  Co.  v.  Williams,  892. 
Missouri    Pac.    Ry.    Co.     v.    Wortham, 

1924. 
Missouri  River  Packet  Co.  v.  Hannibal 

&    St.    J.    R.    Co.,    2430,    4347,    4348, 

4352. 
Missouri   River  R.   R.   Co.   v.   Richards, 

692. 
Missouri   River   Transp.    Co.   v.    Minne- 
apolis &  St.  L.  Ry.  Co.,  247. 
Missouri   Valley   Bridge   &   Iron    Co.   v. 

Ballard,  4012,  4037,  4056,  4169. 
Missouri   Valley   Bridge   &   Iron   Co.   v. 

Blake,  893. 
Mistrot-Calahan   Co.   v.   Missouri,  K.   & 

T.  Rv.  Co.  of  Texas,  1670, 
Mitchell  v.  Boyce,  238. 
Mitchell  V.  Carolina  Cent.  R.  Co.,  830. 
Mitchell   V.   Charleston   Light   &   Power 

Co.,   2556,  4.395. 
Mitchell  V.  Chicago,  R.  I.  &  P.  Ry.  Co., 

833. 
Mitchell  V.  Cleveland,  207,  1141,  2537. 
Mitchell   v.   Des   Moines   City    Ry.   Co., 

221,  977. 
Mitchell  V.  Elizabeth  River  Lumber  Co., 

4437. 
Mitchell  V.  Gambill.  1263. 
iMitchcU  V.  Hahn,    5378,    5385,    5392. 
Mitchell  V.  Henderson,   222. 
Mitchell  V.  Hiudman,   488,   493,   735. 
Mitchell  V.  Joyce,  1085. 
Mitchell  V.  Libby,  McNeill  &  Libby,  748. 
Mitchell  V.  Mitchell.  749. 
Mitchell  V.  Pinckney,  997. 
Mitchell  V.  Plattsburg,    891. 
Mitchell  V.  Potomac  Ins.  Co.  of  George- 
town, D.  C,  2811,  2812. 
Mitchell   V.   Raleigh   I^lectric  Co.,   2573. 
Mitchell   V.   St.   Louis,   I.   M.   &   S.   Ry. 

Co.,  158. 
Mitchell  V.  Stanton,  104. 
Mitchell    V.    State.    113,    153,   269,    277, 

303,  321,  327,  338.  348,  375,  384,  419, 

4.34,  439,  444,  499,  501,  516,  520,  535, 

587,  602,  605.  622.  728,  752,  753,  782, 

841,   1008.  2301.  3213. 
Mitchell  V.  T.  A.  Gillespie  Co.,  268,  907. 
!\Iitclioll  V.  Turner,    941. 
Mitchell  V.  Violctte,   662. 
Mitchell  V.  AVelborn,  851. 
Mitcliell   V.  Zimmerman,  972,  074. 
Mitchell-Tranter   Co.    v.    Ehmett,    552. 
Alixon  V.  Farris,  481. 
Mixon  V.  State,  330,  461,  588,  751,  849, 

'8.84. 
Mize  V.  Stale,   .3.336. 
Mizell  V.  State,  744,  3033. 


CASES  CITED 


5691 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  U'i;    Vol.  4,  pp.  3475  to  4815;    Vol.  5,  pp.  4847  to  5564. 


M.    M.    Walker   Co.   v.   Dubuque   Fruit 

&  Produce  Co.,  932,  2714,  2715,  2718, 

2721. 
Mobile  County  v.  Linch,  220,  2146,  2147. 
Mobile  Fruit  Co.  v.  Potter,  2715. 
Mobile,  J.  &   K.   C.  R.  Co.  v.  Jackson, 

13.  267. 
Mobile  Lisht  &  R.  Co.   v.  Burcb,  5094. 
Mobile  Lisht  &  R.  Co.  v.  Hushes,  1722, 

1764,  1841,  1856,  1S59.  2405. 
Mobile  Light  &  R.  Co.  v.  R.  O.  Harris 

Grocery  Co..  5082. 
Mobile  Light  &  R.  Co.  v.  Thomas.  2364, 

5111. 
Mobile   Light  &  R.   Co.   v.  Walsh,   136, 

292.  741,  1916,  1068. 
Mobile  Trust  &   Trading  Co.  v.  Potter, 

867. 
Mobile  &  O.  R.  Co.,  Ex  parte,  922. 
Mobile  &  O.  R.  Co.  v.  Barber,  123. 
Mobile  &  O.  R.  Co.  v.  Campbell,  161. 
Mobile  &  O.  R.  Co.  v.  George.  955. 
Mobile  &  O.   R.  Co.  v.  Healy.  146. 
Mobile  &  O.  R.  Co.  v.  Minor,  922. 
Mobile  &  O.  R.  Co.  v.  Reeves.  644. 
Mobile  &  O.  R.  Co,  v.  Ynllowe.  976,  996. 
Mobile  &  O.  R.  Co.  v.  Wilson,  676. 
Model  Clothing  House  v.  Hirseh.  495. 
Modern  Brotherhood  of  America  v.  Cum- 

mings,  2679. 
Modern     Brotherhood     of     America     v. 

White,  3782. 
Modern  Woodmen  of  America  v.  Kinche- 

loe,  734. 
Modern    Woodmen    of   America    v.   Van 

Wald,   3765. 
Modlagl  V.  Kaysing  Iron  &  Foundry  Co., 

3960. 
Moeck  V.  People,  328,  512. 
Moellering  v.  Evans,  1103. 
Moellman  v.   Gieze-Heuselmeier   Lumber 

Co.,  231. 
Moers    v.    Michigan    United    Rys.    Co., 

2487. 
Moffatt  V.  Link,  5234. 
Moffatt  V.  U.   S.,    575. 
Moffett  V.  Armstrong,    23.36. 
Mohr  V.  Prudential  Ins.  Co.  of  America. 

901,  3754. 
Molette  V.  State.   225. 
Moloney  v.  Public  Service  Ry.  Co.,  567. 
Molt  V.  Hoover.  800,  867. 
Molyneaux  v.  Bradley  Miller  &  Co.,  277. 
Momence  Stone  Co.  v.  Turrell,  137,  659. 
Monaghan    v.    Northwestern    Fuel    Co., 

836. 
Monarch  Cycle  Mfg.  Co.  v.  Royer  Wheel 

Co.,  919. 
Monarch  Livery  Co.   v.  Luck,  481. 
Monarch    Metal    Weather-Strip    Co.    v. 

Hanick,   4900,  4901. 
Monceveis  v.  State,   208. 
Moncrief  v.  State.  1636. 
Mones  V,   Bay   State    St.  Ry.  Co.,  855, 

897. 
Money  v.  Seattle,  R.  &  S.  Ry.  Co..  493. 
Moniei*    v.    Philadelphia    Rapid    Transit 

Co.,  163,  237. 


Monjeau  v.  Metropolitan  Life  Ins.  Co., 

144,  288. 
Monk  v.  Caseyville  Rv.  Co.,  153,  360. 
Monk  V.  State.  441. 
Monoghan  v.  Bowers,  212. 
Monongahela  River  Consol.  Coal  &  Coke 

Co.  V.  Hardsaw,  1015,  2373. 
Monongahela  River  Consol.  Coal  &  Coke 
.Co.   V.   Lancaster's   Adm'r,   897,   2063, 

2064. 
Monroe  v.  Cooper,  766. 
Monroe  v.  Elburt,  939. 
Monroe  v.  Snow,   1533,    1560. 
Monroe  v.  State,  681. 
Monroe   County  v.   Driskell,  866. 
Monroe   Water   Supplv   Co.   v.    Starner, 

1137. 
Montag  V.  Linn.  212. 
Montag  V.  People,  620.   706. 
Montague  v.  Hanson,  905. 
Montana  Mining  Co.  v.   St.  Louis  Min. 

&  Mill.  Co.,  937. 
Monte  V.  Narramore,    480. 
Mouteith  v.  State,    746,    785,    3425. 
Montelius  v.  Atherton,   800." 
Montford  v.  State,    542,    620,    2309. 
Montgomei-y   v.   Cai-olina  &   N.  W.   Ry. 

Co.,  978. 
Montgomery  v.  Com.,  783. 
Montgomery  v.  Crossthwait.  1002,  1165. 

1166,  1167,  1168,  1169,  1175. 
Montgomery  v.   Hammond  Packing  Co., 

153.  295,   1016. 
Montgomery  v.  Knox,  996. 
Montgomery  v.  Morton,  154. 
Montgomery  v.   Seaboard  Air  Line  Ry.. 

116. 
Montgomery  v.  State.  182,  357.  4.36.  529, 

575.  666,  781,  857,  862,  924,  992,  3083. 
Montgomery  Coal  Co.  v.  Barringer,  997. 
Montgomery    Light   &    Traction   Co.    v. 

Harris,  147. 
Montsromery  Light  &  Water  Power  Co. 

V.   Thombs,  889.' 
Montgomery  IMoore   IMfc.   Co.   v.   Leeth, 

64,  149,  221.   785,   2937. 
Montgomery  St.  Ry.  v.  Rice.  786,  5163. 
JNIontgomery  St.  Rv.  Co.  v.  Shanks,  147. 
IMontgomei-y  St.  Ry.  Co.  v.  Smith,  5201. 
Montgomery  &  E.   Ry.   Co.   v.   INIallette, 

2007.    2010. 
Montgomery  &  E.   Ry.   Co.   v.   Stewart, 

982. 
Montgomery  v.  State.  434. 
Monticue  v.  State,  992. 
Montrose  Sav.  Bank  v.  Claussen,  983. 
Monumental  Brewing  Co.  v.  Larrimore. 

136. 
Mooar  v.  Harvey,  767. 
Moody  v.  Cowherd,   145. 
Moody  v.  Davis,   211. 
Moody  y.  Standard    Wheel    Co.,    172. 
Moody  y.  State,  14.  270,  595,  627,  653. 

866. 
Moodv  V.  Thompson,  2716,  2718,   2720, 

2722. 
Moon  v.  Benton,    747.    756. 
Moon  V.  Heifer,  2935. 
Moon  V.  State,    411,    548,    839,   4S25. 


5692 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3^ 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Mooney  v.  Chicago,    1016. 

Mooney  v.  State,   866. 

Monro  v.  Anderson,    1097,    1099,    1100, 

1101,  1102. 
Moore  v.  Andrews,  2107. 
Moore  v.  Aurora,  E.  &  C.  R.  Co.,  1000. 
jMoore  v.  Brewer,  407. 
Moore  v.  Brown,  864. 
Moore  v.  Chicago,  B.  &  Q.  Ey.  Co.,  8SS. 
Moore  v.  Chicago,  R.  I.   &  P.  Ry.  Co., 

2675. 
Moore  v.  Coleman,  484,  580. 
Moore  v.  Columbia  &  G.  R.  Co.,  78,  153. 
Moore  v.  Damron,  797. 
Moore  v.  Dickinson.  415. 
Moore  v.  Gilbert,    950. 
Moore   v.   Greenville   Traction   Co.,   252. 
Moore  v.  Heineke,  484. 
Moore  v.  ffinkle,    166. 
Moore  v.  Kalamazoo.  883. 
Moore  v.  Kendall.   683. 
Moore  v.  King,   899,   1534,   1553. 
Moore  v.  JMcCutchen,   664,    1572. 
Moore  v.  McKenney,  193. 
Moore  v.  McNulty,    5484,    5486,    5498, 

5504. 
Moore   v.   ISIarion   Cotton   Oil   Co..   901. 
Moore  v.   Missouri  Pac.  Ry.  Co.,  834. 
Moore  v.  Mooro.  949. 
Moore  v.  Nashville,  C.  &  St.  L.  Ry.,  23, 

853,  1738. 
Moore  v.  O'Dell.  835. 
Moore  v.  Orr.  956. 

Moore  v.  Pacific  Coast  Steel  Co.,  160. 
Moore  v.  Pearson,   977. 
Moore  v.  People,  911.   2751. 
!Moore  v.  Pierson.   578. 
Moore  v.  Plattcville,  808. 
Moore  v.  Richmond,  4264,  4300. 
Moore  v.  Robinson,  66. 
Moore  v.    St.   Joseph   &  G.   I.   Ry.   Co., 

3986. 
Moore  v.  State,  17,  22.  36.  134,  226,  270, 

272,  277,  286.  311,  350,  .364,  405.  434, 

4.38,  441,  514,  532.  622,  660,  665,  684, 

753,  783.  784,  860.  910,  927. 
Moore  v.  Sweeney,  877. 
Moore  v.  Thompson,    3707,    3721. 
Mooro  V.    Woonsocket    Street    Ry.   Co., 

1908. 
Mooro  V.  Wright,   392. 
Moore's   Estate,    In    re,    388. 
Moorehead  v.  Daniols,    900. 
Mooring  v.   State,  S41. 
Moors  V.  Kentucky  Ehctrical  Co.,  259. 
Mopsikov  V.  Cook.  .50,  3683,  3722,  3738. 
Moran  v.  Martinson,  829. 
\rornii  V.  People,  .362. 
Mornwitz-  v.  Stiite,    .•{49. 
Mor:iv  V.  State,  4:i8. 
^forciirty  V.   Stale,  271. 
Moreen   v.  Dcvilicz,    127.    2.19. 
MorclmiiHe  v.  Pciiison.   701.   1002. 
Morello  v.   Pcor)l(',   366,   847. 
Monnci   SoulliiTn   Ry.   Co.   v.  Munsour, 

287. 
Moifr^ld  V.  Wcidner,   1280. 
Morjjan   v.   Cliild,  Cole  &  Co.,  289. 
Morgan  v.  Cliunn,  836. 


Morgan  v.  Huduell,  1192. 

Morgan  v.  Kirksville,   4261. 

]Mort;an  v.  Lewis,  834. 

Morgan  v.  Los  Angeles  Pac.  Co.,  832. 

Morgan  v.   Mammoth   Mining   Co.,  986. 

Morgan  v.  Mulhall,   828. 

Morgan  v.  State,  78,  157,  158,  270,  286, 

336,  423.  424,  516,  526.  589.  681,  850, 

1231,    2161,    2249,    2966,    3112,    3157, 

3371,  3403.  3414. 
Morgan  v.  Stone,    1372. 
Morgan  v.  Territory.   913,   3238,  3304. 
Morgan  v.  U.   S.,   963. 
Morgan  v.  Wabash   R.   Co..  4585,  4669. 
Morgan  v.  Winship,  267,   896. 
Morgantowu  Mfg.  Co.  v.  Hicks.  1001. 
Morin  v.  Rainey,   4000. 
Morisette  v.  Howard,  864. 
Morman  v.  State,  589,  847, 
Morning  Journal  Ass'n  v.  Duke,  3742. 
JMorningstar  v.  Hardwick,    833. 
Morphis  v.  Southern  Exp.  Co.,  1687. 
Morran  v.  Chicago,  M.  &  P.  S.  Ry.  Co.,. 

979.  3966. 
Morrell  v.  Lawrence,   128. 
Morrill  v.  Kansas   City,   50. 
iNIorrill  v.  Palmer,    957. 
Morrin  v.  Manning,  785. 
Morris  v.  Beach,  234. 
Morris  v.  Beaumont  Nat.  Bank,  1170. 
Morris  v.  Bridgeport  Hydraulic  Co.,  177, 

253. 
Morris  V.  Chicago  Union  Traction  Co.,. 

284. 
Morris  V.  Collins,  667. 
Morris  v.  Dcspain,    4488. 
Morris  v.  Guffey,  887. 
Morris  V.  Hazel.    3584.    3585. 
Morris  v.    Lochman,   l25. 
Morris  v.  MoClellan,   65.   750. 
Morris  V.  Miller,  978.  1264,  1266.  126S; 
Morris  v.  Morris,  10,   712. 
Morris  v.  Oregon    Short    Line    R.    Co., 

902. 
Morris  v.  Osterhout,   123. 
Morris   V.   St.    Louis   &    S.    F.    R.    Co., 

664. 
Morris  V.  State,  17,  90.  109.  130.   152, 

2S('>,  292,  293,  339.  520.  522,  5.33,  575, 

622,    628,    656.    750,    805,    821,    916, 

2308,   4822,  4824. 
]\rorris  V.  T'erritory,  462.  466,  710,  926, 

3()9S,  3189.   3368,  3453. 
Morris  Hotel  Co.  v.  Henley,  3.528,  4183. 
Morrisette  v.  Wood,  742. 
Morrison  v.  Burlington,  C.  R.  &  N.  Ry. 

Co.,  693,   725. 
Morrison  v.  Clark,  5243. 
Mori'ison  v.  Cureton,    153. 
MoiM-isou  v.  Fairmont  &  C.  Traction  Co., 

889. 
IMorrison  v.  T^ee.   577,   579. 
Morri.son    v.    Mutual    Bencv.    Ass'n    of 

(.'hcstcrlield    County,  855. 
Morrison  v.  Mvcrs,    920. 
MoiTJson   V.   Seattle   J'^lcctric  Co.,   1001, 

1907. 
I\I(.ni.s..u    V.    State,    91,   396,    SOi,   930,. 

2326. 


CASES   CITED  569S 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    VoL  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55G4, 


Morrison    v.    Superior    Water,    Light   & 

Power  Co..   !^S7. 
Morrison  v.  Thoman.  5481. 
Morrison  v.  Wdty,   277. 
Morrison  v.  Youcey,  649. 
Morrissev  v.  Connecticut  Valley  St.  Ry. 

Co.,  897. 
Morrisscy  v.  Wharton.  985. 
Morrow  v.  Barnes.    975. 
Morrow  v.  National  Masonic  Ace.  Ass'n, 

94,  1075,  267€r 
Morrow  v.  Parkman,    874. 
Morse  v.  Com.,   570. 
^lorse  V.  Oilman,  959. 
Morse  v.  Ryland.   2934.   2959. 
Morse  v.  Tochterman,  146. 
Morse  v.  U.   S.,  7,  996. 
Morse  &  Rodgers  v.  Schultz,  290. 
M,ortenson  v.  Hotel  Nicollet   Co..  263. 
Mortimer  v.  Daub,  388.   490,  5153. 
Mortimore  v.  State,   275. 
Morton  v.  Gateley,    124. 
Morton  v.  Harrison,  1573,  1580,  1581. 
Morton    v.    Southwestern    Telegraph    & 

Telephone  Co.,  2461. 
Morton  v.   Washington   Light  &  Water 

Co.,  759. 
Morton  v.  Woods,  282. 
Morton's  Ex'r  v.  Southern  Ey.  Co.,  4066, 

4695,  4709.  4710. 
Mose  V.  State,   456. 
Moseley  v.  .Tohnson,   869. 
Moseley  v.  Los    Angeled    Packing    Co., 

982. 
Moseley  v.  State,  343,  451. 
Moseley  v.  Washburn,   77,   777. 
Moses  V.  Helmke,  1545. 
!Moses  V.  Loomis.  942. 
Mosgrove  v.  Zimbleman  Coal  Co.,  3936. 
Mosliier  v.  Kitcholl.  658. 
Mosisr  V.  Stoll,  918. 
Mosley  v.  State,   277,  849. 
]\loss  V.  Missouri  Pac.  Ry.  Co..  834. 
Moss  V.  Mosley,   217,  700.   742. 
Moss  V.  State,  205,  .529,   533. 
Moss  V.  Stokeley,  2719. 
Mosslander  v.  Armstrong,    721. 
Mosso  V.  E.  H.  Stanton  Co.,  799,  5257. 
Mosteller  v.  Rome,  4365. 
Mott  Iron  Works  v.  Metropolitan  Bank, 

167,  677,  903.  4510.  4511.  4517. 
Moulor  V.  American  Life  Ins.  Co.,  963. 
Moulton    V.    Boston    Elevated    Ry.    Co., 
■  984. 

Moulton  V.  State,  2859. 
Mountain     Copper     Co.  v.  Van     Buren, 

880,  887.  939. 
Mountcastle  v.  Miller,    214. 
Mt.    Nebo   Anthracite   Coal   Co.  v.  Wil- 
liamson, 951. 
Mt.    Olive    &    S.    Coal    Co.  v.  Herbeck, 

3938. 
Mt.  Olive  &  S.  Coal  Co.  v.  Rademachcr, 

557,    730. 
Mow  V.  People,   269,   839. 
Mowles  V.  Lorimer,  713. 
Mowry  v.  Norman,  5447.  5495, 
Mowry  v.   Saunders,  47. 
Mo  Yaen  v.  State,  3555. 


Move  V.  Park.   902. 

]\Ioye  V.  Roddick.  386. 

Moye  V.   State,   506. 

Moyer  v.  Pennsylvania  R.  Co.,  310. 

Mov     Quon  V.  M.     Furuya     Co.,     5235, 

5242. 
Muehhausen  v.   St.  Louis  R.  Co.,  1004, 

1717,  1718. 
Mueller  v.  State,   1.55,  3600. 
Mueller  v.  Washington      Water     Power 

Co.,  1775. 
Muely  V.  State.  32. 
Muenter  v.  Moline  Plow  Co.,  135. 
Muhlhause  v.  State,    5011,    5012. 
Muhlig  V.  Rebhan.  697. 
^luir  V.  Kalamazoo  Corset  Co.,  288. 
Mulderig  v.  St.  Louis,  etc..  R.  Co.,  662. 
Mulkey  v.  State,  272.  3335.  3353,  3359. 
Mullaly  V.  Smyth,  121,  987. 
Mullen  V.  Bower,   1559. 
Mullen  V.  Reini?,   701. 
Mullen  V.  U.  S.,  9.  461. 
Mullenix  v.  Briant.   658. 
Mullett  V.  Clarendon    Electric   Light   & 

Ice  Co.,  5190.   5193. 
INIulligan  v.  Bailey.  227. 
Mulligan  v.  Com.,  256. 
Mulligan  v.  State,  514. 
MuUiken  v.  Harrison,   258,   284. 
Mullin  V.  Spangenberg,    2741,    2742. 
Mulling  V.  State.  .597. 
IMullins  V.  Com..   541.  568. 
Mullins  V.  Cottrell,  659. 
Mullins  V.  Mt.     St.     Mary's     Cemetery 

Ass'n,  4334. 
IMullins  V.  People     16,    628,    782. 
Mullins  V.  .State.    426. 
Mulrone  v.  Marshall,    4389. 
Mumbrauer  v.   State.    403. 
Muncie.  H.  l.  Ft.  W.  Ry.  Co.  v.  Ladd, 

25,  318. 
Muncie  Pulp  Co.  v.  Hacker,  641. 
IMuncie  Pulp   Co.  v.  Keasling.  99. 
Muncie  Pulp  Co.  v.  Keesling,  103. 
Muncie    &    P.    Traction    Co.'  v.  Black, 

940. 
Muncy  v.  Mattfield.  838. 
Mundine  v.  Gold,   49. 
Mundv  V.  State,  517.  2315,  2321. 
Mundy's   Ex'rs  v.  Garland.   5348,   5350. 
Munford  v.  Miller,    776. 
Manger  v.  Waterloo,  4251,  4304. 
Muuk  V.  Stanfield,   110. 
Munk  V.     Watertown,   946. 
Munos  V.  State,   3369. 
Munro  v.  Pacific     Coast     Dredging     & 

Reclamation  Co.,  2482,  2704. 
Munsey  v.  Marnet  Oil  &  Gas  Co.,  774. 
Munson  v.  Johnson,    987. 
Muuson  V.  State,  327,  800,  803. 
Murch   Bros.   Const.   Co.  v.  Hays,  1012. 
Murchie  v.  Gates,   833. 
Murdica  v.  State,   15. 
Murdock  v.  Adamson,    982. 
Murdock  v.  Roe,    2687. 
:\lurdock  V.  State,  378. 
Murkerson  v.  Adler,    4413, 
Murphey  v.  Virgin,    722. 


5694  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Murphy  v.  Boston    &    A.    R.    Co..'  291. 
Murphy  v.  Chicago,    M.    &    St.    P.    Ry. 

Co.,  865,  987. 
Murphy  v.  Clnncy.  .^435,  5436,  5508. 
Murphy  v.  Cobb,  195. 
Murphy  v.  Connecticut  Co.,  213. 
Murphy  v.  Davids,  3846. 
Murphy  v.  Haaan,    833. 
Murphy  v.  Hiltibridle,  154.  1537. 
Murphy  v.  Hood  &  Lumley  554. 
Murphy  v.  Jones,   791. 
Murphy  v.  Lemay,  955. 
Murphy  v.  L-udowici    Gas    &    Oil    Co., 

977. 
Murphy  v.  McNulty,  961. 
Murphy  v.  Martin.   836,   3836. 
Murphy  v.  Metropolitan     St.     Ry.     Co., 

283. 
Murphy  v,  Ottenheimer,   4424. 
Murphy  v.  Southern     Pac.      Co.,     899, 

''SSI    2357    2445 
Murph'y  v.  State,  *508,    156,    199,    334, 

337.  341,  425,  619,  622,  8o9.  914,  958, 

1004,   1375,   3405,   3412,  5020. 
Murphy  v.  W.    &    W.    Live    Stock    Co., 

1510. 
Murphy's  Hotel,  Inc..  v.  Cuddy's  Adm'r, 

553,  1786,  1787,   1874,  2003. 
Murray  v.  Board  of  Com'rs  of  Woodson 

County,  964. 
Murray  v.  Burd,  723. 
Murray  v.  Butte,  323,  899. 
Murray  v.  California     Conserving     Co., 

1298. 
Murray  v.  Empire    Dist.     Electric    Co., 

737,  896. 
Murray  v.  Geiser  Mfg.  Co.,  660. 
Murray  v.  Hudson,   1114,  1121,   1126. 
Murray  v.  Murray,  964. 
Murray  v.  New  York,  L.  &  W.  R.  Co., 

736. 
Murray  v.  Norwood,  568. 
Murray  v.  Postal    'Telegraph    &    Cable 
•   Co.,  202. 

Murray  v.  Schneider.  4454. 
Murray  v.  Scully,  252(;,  2527. 
Murray  v.   State,  78,  1,52,  225.  381,  552, 

751,  811,  850,  033,  3039,  3652. 
Murray  v.  Vandalia   11.   Co.,  694. 
Murray  v.  Wishkah  I'.oom  Co.,  003. 
Murray  Moat  &  Live  StocK  Co.  v.  New- 

IIou.se  Realty  Co.,  902,  109S,  1101. 
Musbach  v.  Wisconsin  Chair  Co.,  579. 
Muse  V.  Ford   Motor  Co.,  573. 
Muse  v.  Seaboard  Air  Line  Ry.,  909. 
Musfelt  V.  State,  840. 
Mnsgat  v.  Wybro.    957. 
Mu.sijravc    v.    Studcbaker    Bros.    Co.    of 

Utah,  714. 
Musick  V.  I'.oroiigh  of  liatrobo,  69,  175. 
Muskogee  Electric  Traction  Co.  v.  Eat- 
on    a37. 
MiisKog(!e      Electric      Traction      Co.  v. 

Mueller,  2.393. 
Mu8ko;;ee  Electric  'I'raction  Co.  v.  Rye, 

8.34,  2:592. 
Musselliirn   v.  f 'inciiiiiiiti,  N.  O.  He  T.  i*. 

Ry.  Co.,  397. 


Musser  v.  State,    431,    864,    911.    2077, 

2083. 
Mustang  Reservoir,   Canal  &  Land   Co. 

V.  Hissman,  851. 
Muth  V.   St.     Louis     Trust     Co.,     1351, 

1352,  1353.  4496,  4514. 
Muthersbaugh  v.  McCabe,  8758. 
Mutual  Aid  Union  v.  Blacknall,  894. 
Mutual    Ben.    Life    Ins.    Co.  v.  French, 

798. 
Mutual    Ben.    Life    Ins.    Co.  v.  Miller, 

812. 
Mutual   Fire   Ins.   Co.  v.  Turner,   2793, 

2803. 
Mutual   Hail   Ins.   Co.  of  Wisconsin   v. 

Wilde,  162,  757. 
Mutual  Life  Ins.  Ass'n  of  Texas.  No.  1, 

V.  Garvin,  65. 
Mutual    Life    Ins.    Co.  v.  Johnson.   666. 
Mutual  Life  Ins.  Co.  v.  Logan,  99. 
Mutual  Life  Ins.  Co.  v.  Robinson,  3763, 

3767. 
Mutual  Life  Ins.   Co.  v.  Summers.  291, 

903. 
Mutual    Life    Ins.    Co.    of   Baltimore  v. 

Rain.  800. 
Mutual   Life    Ins.   Co.   of   New   York  v. 

Baker,   574. 
Mutual   Life   Ins.   Co.   of  New   York  v. 

Hodnette,   714. 
Mutual  Life  Ins.    Co.  of    New    York  v. 

Murray,   220. 
Mutual   Safety   Ins.    Co.  v.  Cohen,   909. 
Myatt  V.  Myatt,   1644. 
Myatt  V.  Walker,    73. 
Mver  V.  Moon,    720,   956. 
Myer  v.  State,  831. 
Myers  v.  Cook,  280,  555. 
Myers  v.  Dixon,  964. 
Myers  v.  Hanger,   5498. 
Mvers  v.  Independence,  38. 
Myers  v.  Longstaff.   3698. 
Myers  v.  Petty,  122. 
Myers  v.  San  Pedro,  L.  A.  &  S.  L.  R. 

Co.,  902. 
Myers  v.  State,  273,  457,  558,  621,  678, 

820,  2231,  2242,  2323. 
Myers  v.  Taylor,  855. 
Myers  v.  Wright,   046. 
Myhra  v.  Chicago,  M.  &  P.  S.  Ry.  Co., 

979,    992,   2404. 
Mylott's  Adm'r  v.  Burnley,  1225. 
Mvliu^    V.    Raine-Andrew    Luniber   Co., 

285. 
Myrtlo   Point    Transp.    Co.    v.    Coquille 

liiver,  4347. 

N 

Nabors  v.  State,  22.  303. 

Nacogdoches   Compress   Co.  v.   Texas  & 

N.  O.  R.  Co.,  4775. 
Nacogdoches  &  S.   E.  R.  Co.  v.   Beene. 

4607. 
Nadeau  v.  Sawyer,  934. 
Nadciihonsch  v.  Sliarer,   930. 
Njirstcd   v.    Scott,  4895. 
iNiiltci  V.  State,  130. 


CASES  CITED  5695 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5oC4. 


Naftzger  v.  Henneman,   925. 

Nafziger  v.  Mahan,  277. 

Kagle  V.  Laxton,  936. 

Nail  V.  Bi-own  »&  Williamson,  854. 

Nail  V.   State,  599,  758,  998. 

Nailor  v.  Mar.vlaiid,   D.   &   V.    Ry.  Co., 

4395,  4639.  4649,  4676,  4689. 
Nail  V.  St.  Louis,  K.  0.  &  N.  Ry.  Co., 

50. 
Naparala  v.  Chicago,  S.  B.  &  N.  I.  Ry. 

Co.,  976. 
Napier  v.  Matbeson,  288. 
Napper  v.  State,  910. 
Narango  v.  State,  913. 
Nash  V,  Barton  Salt  Co.,  284. 
Nash   V.   Manistee  Lumber   Co.,  2066. 
Nash  V.  Noble,   244. 
Nash  V.  State,  134,   198,   507. 
NashviUe,  C.  &  St.  L.  Ry.  v.  Anderson, 

722. 
Nashville,  O.  &  St.  L.  Ry.  v.  Blackmon, 

66. 
Nashville,  C.  &   St.   L.  Ry.   v.  Heikens, 

Nashville,  C.  &  St.  L.  Ry.  v.  Henry, 
3980,  4084. 

Nashville,  C.  &  St.  L.  Ry.  v.  Hinds, 
58,  740. 

NashviUe,  C.  &  St.  L.  Ry.  v.  Hubble, 
312. 

Nashville,  C.  &  St.  L.  Ry.  Co.  v.  New- 
some,  129. 

Nashville,  C.  &  St.  L.  Ry.  v.  Paris,  312. 

Nashville,  C.  &  St.  L.  Ry.  v.  Pope,  312. 

Nashville,  C.  &  St.  L.  Ry.  v.  Wade, 
4366. 

NashvUle,  C.  &  St.  L.  Ry.  v.  Walley, 
234. 

Nashville  Ry.  v.  Norman,  75. 

Nasou     v.  U.  S.,  165. 

National  Bank  of  Asheville  v.  Fidelity 
&   Casualty  Co.   of   New  York,  974. 

National  Bank  of  Commerce  v.  Arm- 
bruster,  1399. 

National  Bauk  of  Paola  v.  Banta,  2927, 
2931,  2952. 

National  Bank  of  San  Mateo  v.  Whit- 
ney, 63,  766.  '^ 

National  Biscuit  Co.  v.  Scott,  i!64. 

National  Chemical  Co.  v.  National  Ani- 
line &  Chemical  Co.,  123,  4935. 

National  Council,  Knights  and  Ladies 
of   Security  v.   Dean,  4336. 

National  Council  of  Knights  and  Ladies 
of  Security  v.   O'Brien,   696. 

National  Elevator  Co.  v.  Great  Northern 
Ry.   Co.,   1688. 

National  Enameling  «&  Stamping  Co.  v. 
McCorkle,  871. 

National  Exchange  Bank  v.  Wliite,  192. 

National  Fraternity   v.   Karnes,  3765. 

National  Fruit  Products  Co.  v.  Gar- 
rett, 894. 

National   Fuel  Co.  v.  Maccia,  976. 

National  Furnace  Co.  v.  Keystone  Mfg. 
Co.,  4897. 

National  Furniture  Co.  v.  Prussian  Nat. 
Ins.  Co.,  919. 


National   Life   &   Trust   Co.   v.    Omans, 

824. 
National  Lumber  Co.  v.  Sncll,   813. 
National  Machinery  Co.  v.  Kirby,  136. 
National   Motor    Vehicle    Co.    v.    Pake, 

240. 
National  Mut.  Fire  Ins.  Co.  v.  Duncan, 

832. 
National  Mut.  Fire  Ins.  Co.  v.  Spiague. 

247. 
National   Protective   Legion    v.    Allphin, 

3767,  3768. 
National  Stamping  &  Electric  Works  v. 

Wicks,  828,  4968. 
National  State  Bank   v.   Delahaye,  890. 
National    Supply    Co.    v.    J.    T.    Home 

Veneer  Co.,  764. 
National  Tube  Works  Co.  v.   Ring   Re- 
frigerating &  Ice   Mach.   Co.,  235. 
National    Warehouse   &   Storage   Co.   v. 

Toomey,  214. 
Naudain  v.  Condon,  5431. 
Naugher  v.  State,  753. 
Naughton  v.  Stagg,  934. 
Naumann  v.  Brewers'  Ice  Co.,  969. 
Navarrow  v.  State,   380,   434. 
Nave  V.  Dieckman,  287. 
Nave  V.  Gross,   780. 
Naylor  v.  Chinn,  799. 
Naylor  v.  Floor,  2432. 
Naylor  v.  McRuer,    5447,    5453,    5468. 
Naylor  v.  Parker,   64. 
Naysmith  v.  Auburn,  4234. 
Neace  v.  Com.,  4801. 
Neafsey  v.   Szemeta,  777. 
Neagle  v.  Herbert,   1092. 
Neal  V.  Com.,  120,  1013. 
Neal  V.  Fesperman,   482. 
Neal  V.  Patten,   582. 
Neal  V.  State,  38,  395,  912. 
Neal  V.  Yates,  1009. 
Neal  &  Binford  v.  Tavlor,  259. 
Neale  v.  McKinstry,    999. 
Neanow  v.  Uttech,    581,   691. 
Neblett  v.  State,   113. 
Nebraska   Mercantile   Mut.    Ins.    Co,    v. 

Myers,  480. 
Nebraska  Nat.  Bank  v.  Burke,  733. 
Ned  V.  State,  14. 
Nee  v.  U.  S.,  341. 
Needham  v.  Boston  &  M.  R.  Co.,   921, 

957. 
Needham  v.  People,   880, 
Needham  v.  State,   931. 
Needles  v.  Gregory,  316. 
Neel  v.  King   Countv,   5182. 
Neel  V.  Powell,  720. 
Neeley  v.  Louisville    &    S.    I.    Traction 

Co.,  284,  554. 
Neeley  v.  Metropolitan    Life    Ins.     Co., 

323. 
Neeley  v.  Snyder,  128,  155. 
Neeley  V.  Trautwein,  985. 
Neely  v.  Detroit  Sugar  Co.,  1002,  5375, 

5376,  5377. 
Neelv   V.   People's   Ry.  Co.,  5193,   5194, 

5198.  5200,  5202. 
Neely  v.  Strong,  644. 


5696 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  I  to  1018 ;    Vol,  2,  pp.  1019  to  2150 ;    Vol.  3, 

pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 

Neville  v.  Mitchell,  927. 

Neville  V.  State,  132,  703. 

New  V.  Jackson,  1000. 

New  V.  Territory,  272. 

New  Albany     Woolen     Mills  v.  Meyers, 

818 
Newa'u  v.  Bartlett,  962. 
New  Bell  Jellico  Coal  Co.  v.  Oxendine, 

897. 
Newberry  v.  State,  40,  135. 
Newbury  v.  Getchell  &  Martin  Lumber 

&  Manufacturing  Co.,  2S1. 
Newby  v.  Edwards,  290. 
N-wby  V.  Harrell,  881. 
Newby  v.  People,  111. 
Newby  v.  State,  595. 
Now    Castle   Bridge   Co.   v.   Doty,   401, 

836. 
Newcomb  v.  Chicago  City  Ry.  Co.,  117. 
NewcomI>  v.  New  York  Cent.  &,  H.  R.  R. 

Co.,  1813,  1869,  1S70. 
Newcomb  v.  State,  14. 
New  Coronado  Coal  Co.  v.  Jasper,  951. 
New  Dunderberg  Mining  Co.  v.  Old,  955. 
Newell  V.  Cleveland,  C,  C.  &  St.  L.  Ry. 

Co..  896,  2489. 
Newell  V.  Roberts,  284. 
Newell  V.  St.  Louis  Transit  Co.,  2425. 
New    England   Furniture   &   Carpet   Co. 

V.  Catholicon  Co.,  9G4. 
New  England  Syndicate  v.  Cutler,  4990. 
New  Home  Sewing  Mach.  Co.  v.  Simon, 

577. 
Newhouse  Mill  &  Lumber  Co.  v.  Keller, 

493. 
Newingham  v.  J.  C.  Blair  Co.,  901. 
New  Jersey  Traction  Co.  v.  Gardner,  47. 
Newlin  v.  Lyon,  950. 
Newman    v.    Acme    Metal    Ceiling    Co., 

235. 
Newman  v.  Hazelrigg,  87. 
Newman  v.  Lawless,  174. 
Newman  v.  McComas,  111. 
Newman  v.  McComb,  245. 
Newman  v.  Newman,   482. 
Newman  v.  Peay,  918. 
Newman  v.  People,  29. 
Newman  v.  State,  350,  717,  802. 
Newman  v.  '^i'ishenor,  6.36. 
Newman  v.   Virginia,  T.   &  O.   Steel  & 

Iron  Co.,  943. 
New   Ohio   Washed   Coal   Co.  v.     Hind- 
man,  554,  776. 
Now  Orleans,  J.  &  G.  N.  R.  Co.  v.  AU- 

britton,   26. 
New   Orleans   &   N.   E.   R.    Co.  v.  Wil- 
liams, 264. 
Newport  v.  State,  3419. 
Newport    News    &    M.    V.    Co.  v.  Pace, 

955    963. 
Newport  News  &  O.  P.  Ry.  &  Elcctrio 

Co.  V.  Bradford,  936.  51!i2,  5201. 
Newport  News  &  O.  P.   Ry.  &  Electric 

Co.  V.  McCormick.  221,  283. 
Newsom  v.  Clom.,  3230. 
NewHonie  v.  State,  .528. 
Newsouic  V.  Wusteru     Union    Tel.    Co., 

124. 


Neff  V.  Cameron,    762,   794. 

Neff  V.  Harwood  Barley   Mfg.  Co.,  140, 

Neff  V.  Masters,  936,  940. 

Neff  V.  Mattem,   58.    894,    28&4. 

Negley  v.  Cowell,  231. 

Neher  v.  Hansen,  259. 

Neighbors  v.  Leatherman,    861. 

Neihardt  v.  Kilmer,  218. 

Neilson  v.  Oium.  90l. 

NeilsoQ  V.  State,    374,    503,    522,    2190, 

2269,  2275.  2276. 
Neill  V.  .Tordan,    717. 
Neill  V.  State,  4828. 
Nellis  V.  Cramer,   3741. 
Nelms  V.  Com.,  343. 
Nelms  V.  State,    412,    4/71,     522,    631, 

3447. 
Nelms  V.  Stein er,   747.   2942,  2958. 
Nelms  V.  Williams,    551. 
Nelson  v.  Atlanta  Home   Ins.  Co.,  204. 
Nelson  v.  Atlantic,   Gulf  &  Pacific   Co., 

677. 
Nelson  v.  Boldt,  3524,  3525. 
Nelson  v.  Brixen,  957. 
Nelson  v.  Buick   Motor  Co.,  2.355. 
Nelson    v.    Chicago   City   Ry.    Co.,   479, 

755,  795,  5066. 
Nelson  v.  Chicago,  M.'&  St.  P.  Ry.  Co., 

948. 
Nelson  v.  Eichoff,    3602. 
Nelson  v.  Fehd,  488,  919. 
Nelson  v.  Great  Northern  Ry.  Co.,  1706. 
Nelson  v.  Knetzger,   146. 
Nelson  v.  Lake  Shore  &  M.  S.  Ry.  Co., 

2462. 
Nelson  v.  IMoLellan,  101. 
Nelson  v.  Northwestern  Elevated  R.  Co., 

568. 
Nelson  v.  Nugent,  1189. 
Nelson  v.   R.  J.   Reynolds  Tobacco  Co., 

3947. 
Nelson  v.  Sandel,  3506. 
Nelson  v.  Spence,   759. 
NeUon  V.  State,  4,  55,  79,  425,  430,  508, 

595,  666,  851,  5530. 
Nelson  v.  Territory,   2516,    2517. 
Nelson  v.  United  Rys.  Co.  of  St.  Louis, 

844. 
Nelson  v.  Vorce,  26. 
Nelson  V.  Warren,   204,   955,   964. 
Nelson  County  v.  Loving,  902,  2(;i<5. 
Nelson  Mfg.  Co.  v.  Shreve,  2989,  2990. 
Nelson's  Estate,  In  re,  5465. 
Nenii    v.  Todd.  902. 
Neppach    v.    Jordan,    151. 
xXe.sbit  V.  (Jiblin,  .3882. 
Ne.ssmilli  Lumber  Co.  V.  Berrien  County 

Bunk,  9S2. 
Neiier  v.  Metropolitan  St.  Ry.  Co.,  2022, 

2028. 
Neumann  v.  I^a  Crosse,  974. 
Neimiann  v.  Neumann,  227. 
Neiuiieister  v.  (iuddard,  5374. 
Noun  V.   Kofhcstor  Hy.  Co.,  5141. 
Ncvnrcz  v.  State,  ."iS."'.. 
Nevill  V.  Stat",  529.  .5:58. 
Neville  V.  flhicago  &  A.  R.  Co.,  494. 
Neville  V.  Cliicat'o  &.  N.  W.  Ry.  Co.,  128. 


CASES   CITED  5697 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  55G4. 


Newsnm  v.  State,    35. 

Now    Thontor    Co.    v.    Hartlove,    5299, 

5300,  5301. 
Newton  v.  Cousolidated  Const.  Co.,  800. 
Newton  v.  Jackson,  40. 
Newton  v.  Newton,  811,  812. 
Newton  v.  State,     181,    185,    189,    657, 

782. 
New    Ware    Furniture   Co.  v.  Reynolds, 

545. 
New   York  Bank   Note  Co.  v.  McKeise, 

4521. 
New   York  Cent.   R.   Co.  v.  Reidcnbach, 

844. 
New  York.  C.  &  St.  L.  R.   Co.  v.  Blu- 

mentlial,  49. 
New  York,  C.  &  St.  L.  Ry.  Co.  v.  Lind, 

259. 
New  York,  C.  &  St.  L.  R.  Co.  v.  Rhodes, 

150. 
New  York,  C.  &  St.  L.  Ry.  Co.  v.  Roe, 

992. 
New   York,   C.      &     St.    L.   Ry.    Co.  v. 

Roper.  2431. 
New     York.    C.    &    St.    L.    R.    Co.  v. 

Shields,  896. 
New    York    Life    Ins.    Co.    v.    Brown's 

Adm'r,   842. 
Now   York  Life   Ins.   Co.  v.  Martindale, 

1429. 
New  York  Life  Ins.  Co.  v.  Moats,  3769. 
New    York,    P.    &    N.    R.    Co.  v.  Jones, 

166. 
New  York,  P.  &  N.  R.  Co.  v.  Peninsula 

Produoo    Exchange   of   ^Maryland,    897. 
New  York.   P.   &  X.  R.  Co.  v.  Thomas, 

781.  974.  4767.  4781.  4782. 
New  York.  P.  &  N.  R.  Co.  v.  Wilson's 

Adnrr,  3959.  4004. 
New     York     Transp.     Co.     v.     Garside, 

5236.  5249. 
Now    York.    T.    &    M.    Ry.    Co.  v.  Gal- 

laher.    1693. 
Now   York   &  T.  Land   Co.  v.  Gardner, 

777. 
Ney  V.  Trov,  322. 
Noy  V.  Wrenn.    902.    2088.    -4946,    4956, 

4958.  4963.  4970.  4971,  4973. 
Neyland  v.  Bendy,    835. 
Neyland  v.   State",  599. 
Niagara  Fire  Ins.  Co.  v.  Bishop,  162. 
Niohol  V.  Laumoister.    398. 
Nichol  V.   Munsol.   821. 
Nicholas  v.  Kerslinor.    732. 
Nicholas  v.  State.    226. 
Nicholas  t.  Atwood.    757. 
Nicliolas  V.  Com.,  617. 
Nicholas  v.  Mercer,    717. 
Nichols  V.  Nichols,   3498.   3502. 
Nichols  V.  Pacific      Electric      Ry.      Co., 

5518. 
Nichols  V.  State,  437.  617. 
Nichols  V.  Tallman,   151. 
Nichols  V.  Winfrey.    2455. 
Nicholson  t.  Feindel,  399,  785,  898. 
Nicholson  v.  Rogers,  645. 
Nicholson  v.   State.   310,   513.   595,   688, 

831,  3060,  3747,  3748,  5532. 

Inst. TO  Juries- -357 


Nickor.son  v.  Spindell.   993. 

Nickov  V.  Douaan.  98.3. 

Nickey  v.   St.  Louis,  M.  &  S.  E.  R.  Co., 

5374,  5381. 
Nickles  v.  Seaboard  Air  Line  Ry.,  Ill, 

1809. 
Nicks  V.  Marshall,    936. 
Xickum  V.  Gaston,  965. 
Niehyski  v.  ^^'elcome,   260. 
Niehaus  v.   Gillanders,    166. 
Nielson  v.  International    Textbook    Co., 

977. 
Nieman  v.   Ward,  291. 
Niendorff  v.  Manhattan  Ry.  Co.,  559. 
Niezorawski  v.  State,  360,  469. 
Nightingale  v.   State.    630. 
Nilan  v.  I'eople,  112. 
Nilson  V.  Oakland    Traction    Co.,    1824, 

1940,    1988. 
Nilson   Mach.   Co.  v.  Kurtz   Action   Co., 

871. 
Nilsson  V.  Martinson,   687. 
Nininger  v.   Knox,   573. 
Nipper  v.  Metropolitan      St.     Ry.     Co., 

5073.  5102. 
Nipper  v.  Wabash  R.  Co..  139. 
Nirdlinger  v.  American      District      Tel. 

Co.,  4387. 
Nisbet  V.  Gill,  960. 
Nisbet  V.  Yaudiver,  832. 
Nite  V.  State,  273,  439,  3461. 
'  Nix  V.  Brunswick-Balke-Collender      Co., 

148,  798. 
Nix  V.   State,  423. 
Nixon  V.  Buckeye  Cotton  Oil  Co.,  3952, 

3960. 
Nixon  V.  Hammond.    936. 
Nixon  V.  State.   403,   442. 
N.   K.   Fairbank   Co.  v.  Nicolai.   742. 
Noble  V.  Bessemer  S.   S.  Co.,  873. 
Noble  V.  Fagnant.  881. 
Noblett  V.   Harper,  105. 
Noble  V.  Libby.    239. 
Noble  V.  White,  247. 
Nobles  V.   State,  438. 
Nock  V.  Lloyd,  2119. 
Nohrden  v.  Northeastern  R.  Co.,  668. 
Nolan  V.  Mondere,   53.39. 
Nolan  V.  O' Sullivan,   144. 
Nolan  V.   Stillwater  Lumber   Co.,   140. 
Noland  v.  McCracken.   IS,   210. 
Noland  v.  State.  18.  210. 
N'olo.s  V.   State.    3393. 
Nollmeyer  v.  Tacoma  Ry.  &  Power  Co., 

921.  1891.  19.30,  2017,  2018. 
Nolte  V.  Nolte,    780. 
Nome  Beach   Lighterage  &  Transp.  Co. 

V.  IMunich  Assur.  Co.,  7,  .3859. 
Nonantum  Worsted  Co.  v.  North  Adams 

Mfg.  Co.,  145. 
N.  O.  Nelson  Mfg.  Co.  v.   Shreve,  2989, 

2990. 
Non-Royalty  Shoe     Co.  v.  Phoenix     As- 
sur. Co.,  Limited,  of  London,  England, 

2832. 
Noonau  v.  Mans,    356. 
Nordan  v.  State,  225,  523,  756,  781. 
Nordeu  v.  Duke,    82. 


5698 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5.  pp.  4847  to  5564. 


Nordin  v.  Lovegren  Lumber     Co.,     694, 

900. 
Nordyke   &  Marmon   Co.  v.  Whitehead, 

2674. 
Norfolk    Beet-Sugar    Co.  v.  Hight,    237. 
Norfolk,   etc..   Hy.    Co.  v.  Reeves,   1705. 
Norfolk     Hosiery    &;     Underwear    Mills 

Co.  V.  Aetna  Hosiery  Co.,  2118.  4982. 
Norfolk     Southern     R.     Co.  v.  Crocker, 

236,  2S9.  4607. 
Norfolk     Southern     R.     Co.  v.  Norfolk 

Truckers'  Exchange.  124.  1681. 
Norfolk      Southern      R.      Co.  v.  Smith, 

4664. 
Norfolk-Southern    R.    Co.  v.  Tbmlinson, 

1806.  2012. 
Norfolk   &   P.  B.   L.   R.   Co.  v.  Sturgis, 

4002,  4126. 
Norfolk    &    P.    Traction    Co.  v.  Dailv's 

Adm'r,  2568. 
Norfolk  &  P.  Traction  Co.  v.  Forrest's 

Adm'x,  902,  5134,  5135.  5159. 
Norfol-k  &  Portsmouth  Traction     Co.  v. 

Rephan,  4362.  5055,  5116.  5166. 
Norfolk  &  W.  Pv.  Co.  v.  Brame,  2023, 

2025,  2026,   2027. 
Norfolk  &  W.  R.  Co.  v.  Bur^e,  232. 
Norfolk  &  W.  Ry.  Co.  v.  Carr.  268,  4668. 
Norfolk   &   W.   R.   Co.  v.  Carter,    2431, 

4551,    5404. 
Norfolk    &    W.    R.    Co.  v.  Cheatwood's 

Adm'r,  986. 
Norfolk  &  W.  R.  Co.  v.  Cottrell.  140. 
Norfolk    &    W.    R.    Co.  v.  De    Board's 

Adm'r,  2462.  4576,  4584. 
Norfolk     &     W.      Ry.      Co.  v.  Denny's 

Adm'r.   2400.   2447,  4587,   4588,  4.590, 

4507,  4609.  4610. 
Norfolk  &    W.    R.  Co.  v.  Earnest,    955, 

4004,  4131. 
Norfolk     &.    W.     Ry.     Co.  v.  Gesswine, 

4036. 
Norfolk     &    W.     Ry.     Co.  v.  Hazelrigg, 

4128. 
Norfolk    &    W.    R.    Co.  v.  Mills,  1583, 

1591.   1592.   1593,  1.596,   1598,  1599. 
Norfolk  &  W.  Ry.   Co.  v.  I'arrish.   214. 
Norfolk  &  W.  Ry.  Co.  v.  Perdue,  902. 
Norfolk  &,  W.  R.  Co.  v.  Poole's  Adm'r, 

33. 
Norfolk  &  W.  Ry.  Co.  v.  Reeves.  1682. 
Norfolk   &   W.  Ry.  Co.  v.  Sink's  Ex'r, 

4684.  4720. 
Norfolk  &  W.  Ry.  Co.  v.  Sollenberger's 

Adm'r,    4126. 
Norf(jlk  &  W.  Ry.  Co.  v.  Spates,  4759, 

4785. 
Norfolk      &      W.      R.      Co.  v.  St(>.;all's 

Adm'x,   2.59. 
Norff.Ik   A:    VV.    \l\\  Co.  v.   Stevens.  278. 
Norfolk   iV   W.    lly.   Co.   v.  Tlioinas,  9!»2. 
Norfolk    &,     W.     Jly.     Co.  v.  Thompson, 

4084. 
Norman   v.  GcorL'in   Ijoan   &  Trust  Co., 

i:;s'j    ij()95,  2o:)ri. 

Noi-mun   v.   Stair,  58.   292.  529. 
Norman   v.   U.    S.,   269,   910. 


Norman   Printers'    Supply    Co.  v.  Ford, 

20. 
Norris  v.  Cargill,  307. 
Norris  v.  Clinkscales,  54,  77,  966. 
Norris  v.  Hartford   Fire   Ins.   Co.,  84. 
Norris  v.  Laws,  150,  5370. 
Norris  v.  Richardson,  2543. 
Norris  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

485. 
Norris  v.  State,     31,     650,     831,     3147, 

3152,   3372. 
North  V.  Jones,   760,  776. 
North  Alabama  Traction  Co.  v.  Taylor, 

69. 
North  American  Union  v.  Oliphint,  836, 

894,  3879. 
North      Arkansas       Telephone       Co.  v. 

Steiner,  4013. 
North  Bend  Lumber  Co.  v.  Chicago,  M. 

&  P.  S.  Ry.  Co.,  4773. 
North  British  &  Mercantile  Ins.  Co.  v. 

Edraundson,   2796,    2800,    2810,  2817, 

2822. 
North  British   &  Mercantile  Ins.  Co.  v. 

Nidiffer,   2795. 
North  Chicago  City  Ry.  Co.  v.  Gastka, 

726. 
North     Chicago     Electric     Ry.     Co.  v. 

Peuser,   5125. 
North   Chicago   St.  R.  Co.  v.  Anderson, 

887. 
North  Chicago     St.     R.     Co.  v.  Brown, 

2410. 
North   Chicago   St.   R.    Co.   v.   Burgess, 

646. 
North     Chicago     St.     R.     Co.  v.  Cook, 

1003,   1830. 
North   Chicago    St.    R.    Co.  v.  Dudgeon, 

322. 
Nortli    Chicago    St.    R.   Co.  v.  Eldridge, 

1908,  1986. 
North    Chicago    St.    Ry.    Co.  v.  Fitzgib- 

bons,  2448. 
North    Chicago    St.    R.    Co.  v.  Johnson, 

805. 
North    Chicago    St.    R.    Co.  v.  Kaspcrs. 

687,  2044. 
North  Chicago     St.     R.     Co.  v.  Polkey, 

254. 
North    Chicago    St.    R.    Co.  v.  Rodert, 

G87. 
North    Chicago     St.    R.    Co.  v.   Shreve, 

666. 
North    Chicago    St.    R.    Co.  v.  Wellner, 

25.  699.  791. 
North     Chicago     St.     R.     Co.  v.  Zoiger, 

116,  677. 
North    East    Coal    Co.  v.  Srtzcr,    3933, 

40(^2. 
North  .Jersey  St.  Ry.  Co.  v.  Purdy.  981. 
North  Texas  (ias  Co.   v.  Meador,  252. 
Northam   v.   Thiitcd     Rys.     Co.     of     St. 

Louis,  1992. 
Nortliern      Ah\bama      Ry.      Co.  v.  Key, 

2492. 
Ndrllicru    Alabama    lly.    Co.  v.  White, 

888. 


CASES  CITED  5099 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3175  to  4S45;    Vol.  5,  pp.  4847  to  5564. 

Northern    Central    Coal    Co.  v.  Barrow- 
man,  747,  764,  7S0,  893. 
Northern    Central    Coal    Co.  v.  Hughes, 

211. 
Northern  Central  Coal   Co.   v.  Milburn, 

033.     • 
Northern  Central  Ry.  Co.  v.  State.  818. 
Northern    Colorado    Irr.   Co.  v.  Renter, 

634. 
Northern    Commercial    Co.  v.  Lindblom, 

1690. 
Northern  Milling  Co.  v.  Mackev,  249. 
Northern   Pac.   R.  Co.  v.   Hayes.  306. 
Northern  Pac.  R.  Co.  v.  Lynch,  981. 
Northern  Pac.     R.     Co.  v.  Mares,     832, 

4136,  4144,  4149. 
Northern  Pac.  R.  Co.  v.  Teeter,  227. 
Northern    Supply   Co.  v.  Wangard.   129. 
Northern  Texas  Traction  Co.  v.  Mober- 

ly,  68,  214,  918. 
Northern    Texas    Traction    Co.  v.  Dan- 

forth,  1812. 
Northern  Texas  Traction  Co.  v.  Nichol- 
son, 145. 
Northwest  Door  Co.  v.  Lewis  Inv.   Co., 

900.  914,  9S1,  2840,  2841,  4364,  4367. 
Northwest      Thresher      Co.  v.  Eddyville 

State   Bank,   4514. 
Northwestern  Elevator  &    Grain    Co.  v. 

Smiley,   930. 
Northwestern      Fuel      Co.  v.  Danielson, 

123. 
Northwestern     Mut.     Life     Ins.     Co.  v. 

Stevens,  697. 
Northwestern     Nat.     Ins.     Co.  v.  West- 
moreland, 223. 
Norton  v.  Clark.   258. 
Norton  v.  Columbia     Electric     St.     Ry. 

Light  &  Power  Co..  835. 
Norton  v.  Dorsey,  825. 
Norton  v.  Elkhorn  Bank,  821. 
Norton  v.  Galveston,  H.    &    S.    A.    Ry. 

Co.,  702. 
Norton  v.  Huffine  &  Co.,  4919. 
Norton  v.  Kowazek,  290. 
Norton  v.  Kramer.   998. 
Norton  v.  Lea.   264. 
Norton  v.  Livingston,  950. 
Norton  v.  Pacific    Power    «S;   Light   Co.. 

903. 
Norton  v.  St.  Louis  &  H.  Ry.  Co.,  799. 
Norton  v.  Volzke,   221,  711. 
Norton  Coal  Co.  v.  Hanks'  Adm'r,  773. 
Norwich    Lock    Mfg.    Co.  v.  Hockaday, 

171,  212. 
Norwood  V.  Somerville,   881. 
Norwood  v.  State,  21. 
Novelty    Mill    Co.  v.  Heinzerling,    4520. 
Novy  v.  State,  852. 
Nowell  V.  State,   752. 
Nowlin  V.  State,  29.  817. 
Noyes  v.  Loring,    1296. 
Noyes  v.  Parker,  8,  9,  2688,  4207. 
Noyes  v.  Pugin,  718. 
N.  P.  Sloan  Co.  v.  Barham,  224. 
Nuckolls  v.  Gaut,  773. 
Nugent  v.  Breucbai-d.    140, 
Nugent  V.  State,  2171. 


Null  V.  State,   1018. 

Nunn  V.  State,   991. 

Nupen  V.  Pearce,  724. 

Nussbaum      &      ScharfP  v.  Trinity      & 

Brazos  Valley  Ry.  Co.,  979. 
Nutt  V.  Isensee,  26o. 
Nutt  V.  State,  985. 
Nutter  V.  King,    1290. 
Nutt's  Estate,  In  re,  217,  066. 
Nyback  v.  Champagne    Lumber    Co.,    8, 

47. 
Nye  V.  Kelly,  277. 
Nyce  V.  Shaffer,   934. 
Nye  V.  Louis    K.    Liggett   Co.,    897. 
Nye-Schneider-F'owler    Co.     v.     Chicago 

&  N.  W.  Ry.  Co..  692,  1002. 
N.  &  C.  R.  R.  V.  Smith,  695. 

o 

Oakdale   Baking   Co.   v.   Philadelphia   & 

R.  Ry.  Co.,  239. 
Oakes  v.  State,  575. 
Oakley  v.  State,  257. 
Oar  V.  Davis,    712. 
Gates  v.  McGlaun,  2735. 
Gates  V.  State,    350,    571,    705,    2238. 
Ober  v.  Schenck,    941. 
Oberbeck  v.  Mayer,  807. 
Oberdorfer  v.  Newberger,  842. 
Oberlin     v.     Oregon-Washington     R.     & 

Nav.   Co.,  167,  237. 
Obermark  v.  People,  782. 
Obei-t  v.  Board  of  Com'rs  of  Otter  Tail 

County,   898. 
Oborn  v.  State,  74,  537,  608,  2171,  3033. 
O'Brien    v.    Birmingham    Ry.,    Light   & 

■Power  Co.,  49,  289,  481. 
O'Brien    v.    Corra-Rock    Island    Mining 

Co.,  50. 
O'Brien  v.  Foulke,  836. 
O'Brien  v.  People,    340. 
O'Brien  v.  Shea,    777,   780. 
O'Brien  v.  State,  492. 
O'Brien  v.  Von  Licnen,  4906. 
Occident  Fire  Ins.  Co.  v.  Linn,  558. 
Ocheltree  v.  McClung.   964. 
Ochoa  V.  Edwards,    9.35. 
O'Connell  v.  St.  Louis  Cable  &  W.  Ry. 

Co.,  140,  1771,  ISIS.  1839. 
O'Connell  v.  State,    841. 
O'Connor  v.  Hogan,   5400. 
O'Connor  v.  Langdon,    718. 
O'Connor  v.  State,  344. 
O'Connor   v.    United    Railroads   of    San 

Francisco,   669. 
O'Connor  Min.  &  Mfg.  Co.  v.  Dickson, 

5032,  5033. 
O'D'av  v.  Com.,  1005. 
O'Day  V.  Crabb,   149. 
Oddie  V.  Mendenhall.  970. 
Oddo  V.  State,  132.  4849. 
O'Dea  V.  Michigan  Cent.  R.  Co..  740. 
G'Dea  v.  State,  1490,  1491,  5175,  5176, 

5179,  5180. 
Odegard    v.    North    Wisconsin    Lumber 

Co.,  488.  757,  4148. 
O'Dell  V.  Bouta,  558. 


5700 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  : 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Vol.  3, 


O'Dell  V.  Goff,  872. 

0T>p11  V.  Stflte,   2283. 

Odell  V.  Story.    2G8. 

O'DfU  V.  Straith.  80S. 

Odeuoal  V.  State.  528. 

Oclett  V.  Chicago  City  Ry.  Co.,  148. 

Orlle  V.  State.  270. 

Odom  V.  State,  811,   3205. 

O'Donnell      v.      Armour     Curled      Hair 

Works.  489. 
O'Donnell  v.  Chicago,  R.  I.  &  P.  R.  Co., 

470.  844. 
O'Dounell  v.  People,    805. 
O'Donnell  v.   Segar,    804.   806. 
O'Donnell    v.    United    Rys.    Co.    of    St. 

Louis,  2383. 
O'Donoghue  v.  Chicago,  404. 
O'Donohue  v.  Simmons.  484. 
O'Driscoll  V.  Faxon,    S.S1. 
O'Dwyer  v.   Northern    Market   Co..    763. 
Oehmier  v.  Pitt.sburg  Rys.  Co.,  550. 
Oelke  V.  State.  16.  654. 
Oelke  V.  Theis,   155. 
Ofenstein  v.  Brvan,   1176. 
Offterdinger  v.  Ford.    3608. 
O'Flynu  v.  Butte,  844. 
Oftelie  V.  Hammond.  220. 
O'Oara   v.   St.    Louis   Transit   Co..   244, 

2t(f)8. 
Oghorn  V.  Hoffman,  1078.  2670,  3520. 
Ogburutiiriffin    Grocery     Co.    v.    Orient 

Ins.   Co..  2813. 
Ogden  V.  Ogden.  21. 
Ogles  V.  State,   54. 
Ogle.sby   V.    Missouri   Pac.   Ry.    Co.,   76, 

217. 
Oglesbv  Co.  T.   Lindsey,  4443. 
O'Grady  v.  People.  34,   761.  _ 

Ogrcn    V.    Rockford    Star    Printing    Co., 

(i04. 
O'Hara  v.  :\lillcr,  11S5. 
O'TTara  v.   State,   .304.  625. 
O'Hare  v.   T'    S..  884.  000. 
Ohio.   I.   &   W.    Ry.   Co.   v.   Kleinsmith, 

174. 
Ohio  R.  Co.  V.  Finney,  777. 
Ohio  Valley   P.ank    v.    Rerry,   286. 
Ohio  Valley  Trust  Co.  v.  Wernke,  1785. 
Ohio    &    Indiana    Torpedo   Co.    v.    Pish- 

buni.  008. 
Ohio  iV  .M.  Ry.  Co.  v.  Ruck.  413. 
Ohio  iV:   .\r.   IJv.  Co.  V.  Cruicher,  314 
Oliio  i^  .M.  Ry.  Co.  V.  I'earcy,  135. 
Oliio  &   M.   Ry.  Co.  v.   Smith,  724. 
Ohio  &  M.   Ry.  Co.  v.  Voight.  2008. 
Ohir,  &   y\.   Ry.  Co.  V.  Waiigelin,  807. 
Objendorf  y.   Kaiine,    47<». 
Oiilw'in   y.  Osborne,  4678,  4605. 
Oil    Kiilds   &    S.    F.    Ry.   Co.   y.   Treese 

Cotton  Co..  mo,  2620,  2623.  2644. 
{)]]    Well    Sn|i)ily   Co.   v.   Johnson.   235. 
Oil-AVell    Supply    Co.    v.     Wi  .st     Ilnnts- 

viMe  Col  Ion    >iills  Co..  2S0. 
Oiyii    V.    Cdlunii'l    iS:    Il<'rl;i    .Milling    Co., 

SOS.  3!»35. 
O.   .7.   Guile   Co.,   New    York,  v.   .Newark 

Sieti   Co.,  277. 
O'Kuin  V.  Duviu,  246. 


O'Keefe    v.    Kansas    City    Western   Ry. 

Co.,  1997. 
O'Keefe  y.  United    Rys.    Co.,    641. 
Oklahoma  City  y.  Stewart,  43.32. 
Oklahoma   City    Ry.    Co.   v.    Cole,   5065, 

5071. 
Okhihoma      Portland      Cement      Co.     v. 

Brown,  2.30. 
Oklahoma  Ry.  Co.  v.  Christenson.  1883, 

1065. 
Olcese  V.   Mobile  Fruit   &   Trading  Co., 

101,  221. 
Olcese   V.   Yal  Blatz  Brewing  Co.,  976. 
Oldacre  v.  State,    86.5. 
Old  Colony  Trust  Co.  v.  Bailey,  785. 
Olden  V.  State.  513,  523. 
Oldfather  v.  Ericsson.   793.      • 
Oldfield  V.  New  York  &  H.  R.  Co.,  9-50. 
Oldham  y.  People,   606. 
Oldham  v.   State,  404. 
Oldham  V.  U.  S.   Express   Co.,  6. 
Old  Nat.  Bank  of  Ft.  Wayne  v.  Marcy, 

1396.  1400. 
Olds  y.  Lochner,   983. 
Olds  V.  State,  363,   469. 
O'Leary  v,  Boston  Eleyated  Ry.  Co.,  777. 

880. 
O'Leary  v.  Buffalo  Union   Furnace  Co., 

362.  " 
O'Leary   v.    German   American   Ins.   Co. 

of  New  York,  711. 
O'Leary  y.  Zindt,  557,  997. 
Olesou  V.  Fader,   903. 
Olfermann  y.  Union   Depot  R.  Co.,  030. 
Oliye  V.  State,  330,  345,  504,  734,  789. 
Oliyer  y.  Chapman,   176. 
Oliyer  y.  Columl)ia.  N.  &  L.  R.  Co.,  28. 
Oliyer   y.  Forney  Cotton  Oil  &   Ginning 

Co.,   667. 
Oliyer  v.  Grande  Ronde  Grain  Co..  2144. 
Oliyer  v.   Mutual  Life  Ins.  Co.  of  New 

York.  3750. 
Oliver  v.  P]u>lps,  9.50. 
Oliyer   y.   St.    Louis-San    Francisco   Ry. 

Co.,  128.  249. 
Oliver  v.  State,  32.  271,   5.53,  576,   717. 
Olmstead  y.  Hoy,   1475. 
01i)p    V.    Interborough     Rapid     Transit 

Co.,  68. 
Olsen  V.  Chicago  City  Ry.  Co.,  318. 
Olsofrom   y.   North   Jersey    St.   Ry.   Co., 

873. 
Olson  y.  Aubolee,    837. 
Olson  y.  Burton,  1081. 
Olson  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

1770. 
Olson   V.  Clark,    4179. 
(Hson  V.  Laun.  903. 
Olson   y.  Manistique,   2677. 
Olson  y.  Oregon     Short    Lino    R.     Co., 

1(1111. 
Olson  V.  Swift  &  Co.,  144. 
Oniahn    I'.elt   Ry.  Co.  V.   McDermott,  26. 
Omaha    Coal,   Coke  &   Lime  Co.   v.   Fay, 

(i.-,4.    I05S. 
Omaha    l''air  &;  Exposition  Asa'n  v.  Mis- 
souri I'ae.   Ry.  Co.,  O.'U. 
Ouiahu  Firo  Ins.  Co.  v.  Dicrks,  956. 


CASES   CITED  5701. 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  ::i474;     Vol.   i,  pp.  3175  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Omaha    Lonn    &    Tinist   Co.   v.   Douglas 

Count.v.   222. 
Omaha  St.  Rv.  Co.  v.  Boeson.  767. 
Omaha   &    Florence   Land    &    Trust   Co. 

V.  PTansen.  952,  1126,  1136,  1142,  1148, 

1158.    1161. 
Omahit   &    R.    Y.    R.    Co.    v.    ChoUette, 

1731.   1889.  1949,   1964,  1989. 
O'Mara  v.  Jensma,   833. 
O'Marrow  v.  State.    2598. 
O'Moal.v  V.  State,    830. 
Omensetter  v.  Kemper,  99. 
Ommen  v.  Grand    Trunk    Western    Ry. 

Co.,  4626,  4641,  4653.  4654,  4680,  4691. 
O'Neal  V.   Bainbridge,    '^'m>o. 
O'Neal  V.  Richardson,  810 
O'Neal  V.   State,    199.    718. 
Oiieal  V.  Weisman,   835. 
O'Neil  V.  Dry  Dock,  E.  B.  &  B.  R.  Co., 

798.  799. 
O'Neil  V.  Hanscom,   880. 
O'Neil  V.   State.  4470. 
O'Neill  V.  Blase,   140,  365.   486. 
O'Neill  V,  Lauderdale,    193. 
O'Neill  V.   San  Pedro,  L.  A.  &  S.  L.  R. 

Co.,  992. 
Onsaro  v.  Twohy,   941. 
Ong  Chair  Co.  v.  Cook,  220. 
Oppenheim  v.  State,  338. 
Oppenheim  v.  U.   S.,   7,   187,   466. 
O'Prv  V.  State,  413. 
Opsahl  v.  Northern  Pac.  Rv.  Co.,  4032. 
Opsomcre  v.  Opsomere,    155. 
Orange    Lumber   Co.  v.  Ellis,    972. 
Orange    Lumber    Co.  v,  Thompson,    138. 
Orcutt  V.  Century    Bldg.    Co.,    1786. 
O'Rear  y.   State.  .3425. 
Orear  y.  U.   S.,  2230. 
Oregon-Washington    R.    &    Nav.    Co.  v. 

U.  S.,  1701. 
Orem  P^ruit  &  Produce  Co.  of  Baltimore 

City  v.  Northern    Cent.   Ry.    Co..   128. 
Orendorf  y.  New   York    Cent.    &    H.    R. 

It.  Co.,  1018. 
Orient  Ins.  Co.  v.  Leonard.  2814,  2835. 
Orient    Ins.    Co.  y.  Winsifield,    82,    291, 

861. 
Oriental  Exp.  Co.  v.  Puget  Sound  Trac- 
tion, Light  &  Power  Co..  5160. 
Oriental   Lumber  Co.  y.  Blades  Lumber 

Co.,  3516. 
Orin  y.  People,  385. 
Orman  v.  Mannix,  865,  930. 
Ormsby  y.  People,   .390. 
Orner  y.   State.   397,   5.59. 
O'Rourke  y.   Sproul.   157. 
O'Rourke  y.  Woodward,       1786,       1787. 

1817,   1931,   1954. 
Orr  y.  Garabold,    843. 
Orr  y.  Planters'  Phosphate  &  Fertilizer 

Co.,  714. 
Orr  V.   State,  531,  918. 
Orr  y.   Stewart,   747. 
<')rr  y.  Warner  &  Frame,  748. 
Orris  y.  Chicago.    R.    I,    cV:    P.   Ry.    Co., 

764. 
Orscheln  v.  Scott,   138. 


Osberg  v.  Cudahy     I'acking     Co.,     360, 

492. 
Osborn  v.  Mt.  Vernon,  137. 
Osborn  v.   State,  22.  .36,  224,  304,  857. 
Osborn    &    Co,  y.  Simmerson,   2094. 
Osborne  v.  State,  866. 
Osborne  &  Co.  v.  Ringland   &  Co.,  399. 
Osgood  y.  Maxwell,  220,  733. 
Osgood  y.   Skinner,   828. 
O'Shields  y.   State,  823. 
Osmun  V.  Winters,  1483, 
Osner  y.  Zadek,    1016. 
Ossendorf  y.  U.    S.,    442. 
Osteen  y.  Southern  Ry.  Co.,  211. 
Osterman  y.  St.    Louis    Fish    &    Oyster 

Co.,  3887. 
Ostner  y.  Lynn,   999. 
Ostopshook    y.    Cohen-Schwartz    Rail   & 

Steel   Co.,   264. 
Otis     Elevator  Co.  v.  Flanders     Realty 

Co..  6.36.. 
Otis  Elevator  Co.  v.  Luck,  964. 
Otis  Elevator  Co.  v.  Wilson,  154.  4374. 
Otmer  y.  People,  38. 
O'Toole  v.  Post    Printing    &    Publishing 

Co..  844. 
O'Toole  v.  State,   857. 
Ott  v.   Murphy.  264,   3696,   3709,  3710. 
Ott  V.  Oyer's  Ex'x,  481. 
Ottawa   Oas  Light  &   Coke  Co.  v.  Gra- 
ham, 690. 
Ottawa,   O.   &   F.   R.   V.  R.   Co.  v.  Mc- 

Math,  484. 
Ottens  V.  Fred  Kruff  Brewinsr  Co..  136. 
Otter    Creek    Coal    Co.  v.  Archer,    1002. 
Otto  y.  Bent,   767. 

Otto  v.  Chicago.  B.  &  Q.  R.  Co.,  899. 
Otto  v.  State.    611. 
Otto  way  v.  Milrov.   176,  9.30. 
Ousley    v,    Lambeth,    2767,    2768. 
Outcault     Advertising      Co.  v.   Smalley, 

4518. 
Outcault        Advertising        Co.  v.  Young 

Hardware  Co.,  1171,  4903. 
Outler  v.     State,  5.38. 
Ouverson  v.  Grafton,   4402. 
Ovens  V.  Chicago  Citv  Ry.  Co.,  366. 
Over  v.  Schiffling,   920. 
Overcash  v.  Kitchie.  881. 
Overcash  v.  State,  3132,   3371, 
Overhouser  v.  American       Cereal       Co., 

660,   830. 
Overstreet  v.  Nashville      Lumber      Co., 

243. 
Overstreet  v.  State,  86.  188.  1617,  2224. 
Overstreet  v.  Street.  991,  2224. 
Owen  v.  Brown,  952. 
Owen  V.  Christensen.    141. 
Owen  V.  Delano.   4713. 
Owen  V.  Long,    129. 
Owen  V.  INIoxom,  1125. 
Owen  v.  Owen,    4,    829. 
Owen  v.  Palmour,    49. 
Owen  V.  Seattle,  4292. 
Owen  v.  State,  424,  500. 
Owen  V.   Stevens,    2()i)2. 
Owenby  v.  Louisville  &  N.  R.  Co.,  571. 


5702 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Vol.  3, 


Owens  V.  Cage  &  Crow,  285. 

Owens  V.  Chicago,   258. 

Owens  T.  Chicago    Great    Western    Ry. 

Co.,  4003. 
Owens  V.  Kansas  City,   St.  J.  &  C.  B. 

R.    Co.,   357. 
Owens  V.  Missouri  Pac.  Ry.  Co.,  939. 
Owens  V.  Norwood  White  Coal  Co.,  259. 
Owens  V.  Omaha  &  C.  B.   St.  Ry.  Co., 

5059. 
Owens  V.  Pennsylvania     R.     Co.,    2364, 

4666,  4669,  4670,  4675,  4686. 
Owens  V.  State,   19.   90,   108.   131,   354, 

361,  427.  518.  S40,  2198,  2293,  3511, 

3512,   5535,   5540. 
Owens  V.  U.  S.,  516. 
Owens,  Lane     &     Dyer     Mach.     Co.  v. 

Pierce,  713. 
Owensboro   City   Ry.   Co.  v.  Allen,   568. 
Owensboro    City   R.    Co.  v.  Wall,    5099, 

5131. 
Owensboro  Wagon  Co.  v.  Boling.  264. 
Owl  Creek  Coal  Co.  v.  Goleb.  893. 
Oxford  V.  Oxford.   154. 
Oxford  V.  State,  848. 
Oxley   Stave  Co.  v.  Staggs.   955. 
Ozark      Orchard      Co.  v.  Kansas      City 

Southern  Ry.   Co.,  564. 
Ozech  V.  International     Harvester     Co. 

of  New  Jersey,  4156. 
Ozmore  v.  Coram,    127. 


Pace  V.  American    Cent.    Ins     Co..    SS, 

2809. 
Pace  V.  American     Freehold     Land     & 

Mtg.  Co.,  835. 
Pace  V.  Cochran.    19,   659. 
Pace  V.  Com.,  201. 
Pace  V.  Roberts.  821. 
Pace  V.  State,    36,    208,   338.    350,    436, 

1247. 
Pacific  Imp.   Co.  V.  Maxwell,   104,   747, 

894. 
Pacific    Mut.    Life    Ins.    Co.  v.      Terry, 

668. 
Pacific    Mut.    Life    Ins.    Co.  v.  Walker, 

154. 
Pacific  Ry.  <S:  Xav.  Co.  v.  Elmore  Pack- 
ing Co.,  260. 
Pacific    Telephone    &    Telegraph    Co.  v. 

Hoffman,  947. 
Pacific     Tele|)hono     &     Telegraph     Co., 

V.   Parmonter,  5273. 
Pack  v.  iJamden     Interstate     Ry.     Co., 

21.3. 
Packer  v.  Hinckley   Locomotive    Works, 

777. 
Packer    v.    Thomson-Houston      Electric 

Co.,  777. 
Pack  wood  V.  Mendota  Coal  &  Coke  Co., 

5110.    .5411. 
Padriock  V.  I'.nrtlctt,   725. 
Paddock  V.  Some.s,    .352. 
Padelford   v.   Dagh.'    Crove,    4267. 
Paden-H  v,   St.ite.    273. 
Pu<ineld  V.  I'cople,  511,  GS8. 


Padgett  V.  McKoy,    978. 

Padgett  V.  Pence,   767. 

Padgett  V.  Seaboard  Air  Line  Ry.,  975. 

Padgett  V.  State,  403,  839. 

Padron  v.  State,   623. 

Paducah      Commission      Co.  v.  Boswell. 

977. 
Paducah  Traction  Co.  v.  Sine.  797. 
Paducah    Traction    Co.    v.    Tolar,   1881, 

1915,  1962. 
Paducah  Water  Supply  Co.  v.  Paducah 

Lumber  Co.,  790. 
Paepcke-Leicht   Lumber    Co.    v.    Talley, 

172. 
Page  V.  Alexander.  690. 
Page  V.  Finley,  837. 
Page  V.  Pattee,  216. 
Page  V.  State,  522. 
Page  V.  Sumpter,    713.   836. 
Pagelsv.  Meyer,  4,  719. 
Painter  v.  People,    511,    719. 
Palatine  Ins.  Co.  v.  O'Brien,  2834. 
Palatine  Ins.  Co.,  Limited,  of  Manches- 
ter, England,  v.  Santa  Fe  Mercantile 

Co.,  828. 
Palin  V.  State,    686. 
Palm  V.  Chernowsky,   481. 
Palmer  v.  Magers,    280.    295. 
Palmer  v.  Marshall,    1391. 
Palmer  v.  Roath,  2683. 
Palmer  v.  Schultz,   4366. 
Palmer  v.  Shaw  Transfer  Co.,  153. 
Palmer  v.  Smith,  844,  1271. 
Palmer  v.  State,  294,  330,  597.  717.  803, 

912,  1015,  3081,  3187,  3222,  3429, 

3653. 
Pahnerston  V.  territory,    526. 
Palmore  v.  State,  814. 
Panama  R.  Co.  v.  Charlies,   105. 
Panama  R.  Co.  v.  Johnson,  731,  936. 
Pandjiris  v.  Hartman,   2732,   2745. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Bell,  290. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Clarendon 

Grain  Co.,  261. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Morrison, 

722,  781. 
Panhandle  &  S.  F.  Ry.  Co.  v.  Vaughn, 

59.  146,  1700. 
Panhandle  &  S.   F.  Ry.   Co.  v.  Wright- 

Ilerndon  Co.,  146,  946. 
Pannell  v.  Com.,  93. 
PanofE  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

903. 
Pantages  v.  Seattle  ]<:iectric  Co.,  5087. 
Panton  v.  People,  356. 
Papclla  V.  State,  5414. 
l':iI'P'^'i«  V.   II.   S.,  909. 
I'arlitt  V.  Sterling  Veneer  &  Basket  Co., 

784,  889. 
Parham  v.  Ft.  Worth  &  D.  C.  Ry.  Co., 

4568,  4573. 
P;irham  V.  State,    123,    336,    518,    530. 

627,  751. 
Pari.s  V.  State,  418.  570. 
Paris  V.  Strong,  307,  576. 
Paris  &  G.  N.  l{v.  Co.  v.  Calvin,  207. 
I'aiisli  V.   State,  1.53. 
P;iik  V.  I'.randt,    105,   1427. 
I'ark  V.  Chicago  &  S.   W.  R.  Co.,  4417. 


CASES   CITED 


5703 

pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3; 
to  S474;    Vol.  4,  pp.  :;i75  to  4S45;    Vol.  5,  pp.  4b47  to  5564. 

Parsons  v.  Missouri  Pac.  Ry.  Co.,  634, 

G35. 
Parsons  v.  People,  660,  911,  2192,  3087. 
Parsons  v.  State,  73. 
Parsons  v.  Thomas,   908. 
Parsons  v.  U.   S.   Express  Co.,  1011. 
Partch  V.  Spooner,  844. 
Partee  v.  State,  839. 
Partlow  V.  State,    980. 
Partou  V.  McAdoo,   997. 
Partridge  v.  Forsytli,   764. 
Partridge  v.  U.  S.,  293,  2754. 
Parnlo   v.  •  Philadelphia   &   R.   Ry.   Co., 

683. 
Paschall  v.  Brown,   151. 
Pasche   v.   South   St.   Joseph  Town-Site 

Co.,  748,  780,  4433. 
Pascieszny  v.  Boydell  Bros.  White  Lead 

&  Color  Co.,  3593. 
Pasley  v.  English,  224. 
P.  A.  Sorenseu  Co.  v.  Denver  &  R.   G. 

R.  Co.,  757. 
Passmore  v.  State,    515. 
Passons  v.  Missouri,  K.  &  T.  Ry.  Co.  of 

Texas,  240. 
Pate  V.  People,  519. 
Pate  V.  State,    225.   787. 
Pate  V.  Wright,  S06. 
Patee  v.  Adams,  1211. 
Patillo  V.  Camp  Mfg.  Co.,  75,  647. 
Patnode  v.  Westenhaver,   577. 
Paton  V.  Lund,  410. 
Patrick  v.  Barnes,    4538. 
Patrick   Red   Sandstone  Co.  v.  Skoman, 

135,  495,  949. 
Patten  v.  Auburn.  11. 
Patten  v.  State,   597. 
Patterson  v.  Ball,  812. 
Patterson  v.  Baltimore.   897. 
Patterson  v.  Blatti,    1284. 
Patterson  v.  Champion  Lumber  Co.,  900. 
Patterson  v.  Chicago,  M.  &  St.  P.  By. 

Co.,  937,  947,  950. 
Patterson  v.  Colebrook,  49. 
Patterson  v.  Com.,  425. 
Patterson  v.  Evans,   977. 
I'atterson  v.  Gore,  4975. 
Patterson  v.  Hayden,  5024. 
Patterson  v.  Kansas  City,  Ft.  S.  &  M. 

R.  Co.,  3. 
Patterson  v.  Kountz,  802. 
Patterson  v.  Mclver,  881. 
Patterson   v.    Mayor    and    City    Council 

of  Baltimore.  2622,  2624. 
Patterson  v.  Mills,  837. 
Patterson    v.    North    Carolina    Lumber 

Co.,  211. 
Pattereon  v.  Roetzel  &  Chipman,   5193. 
Patterson    v.    San    Francisco    &    S.    M. 

Electric  Ry.  Co.,  1996,  2014. 
Patterson  v.  Springfield    Ti-action    Co., 

410. 
Patterson  v.   State,  385,  413,  513,   759, 

820,  867,  910.  933,   3348,  3537,  3563. 
Patterson    v.    Wenatchee    Canning    Co., 

167. 
Patterson  v.  Williams,  1013. 
Patton  v.  Elk  River  Aav.  Co.,  559,  861, 

862. 


The  figures  refer  to 
pp.  2151 

Park  v.  Pyle,  767. 

Park  Bros.  &  Co.  v.  Bushnell,  933.  949. 

Parker  v.  Chancellor,  815. 

Parker  v.  Chicago  Rys.  Co.,  479. 

Parker  v.  Clayton.  967. 

Parker  v.  Com.,  786. 

Parker  v.  Donaldson.   292. 

Parker  v.  Enslow,  1385. 

Parker    v.    Fairbanks-Morse    ]\Ifg.    Co., 

488,  2688. 
Parker  v.  Georgia  Pac.  Ry.  Co.,  476. 
Parker  v.  Johnson,  491. 
Parker  v.  Middleton,  937. 
Parker  v.  Springfield,   881. 
Parker  v.   State,  15,  20.  131,  183,   210, 

269,  281,  337,  395,  423,  496,  511,  527, 

536,  538,  596,  633,  653,  751,  753,  781, 

851,  979,  992,  2216,  2274,  2756. 
Parker  v.  Union  Ice  &  Salt  Co.,  1339. 
Parker  v.  U.  S.,  299. 
Parkersburg   Industrial   Co.   v.    Schultz, 

712. 
Parkersburg  Nat.    Bank  v.   Hannaman, 

291,  777. 
Parkes  v.  Stafford,    891. 
Parkhill  v.  Bekin's  Van  &  Storage  Co., 

4106. 
Parkhill  v.  Brighton,  4305. 
Parkhurst  v.  Masteller,  762. 
Parkin  v.   Grayson-Owen  Co.,  976. 
Parkins  v.   Missouri  Pac.  Ry.  Co.,  675, 

722. 
Parkinson  v.  Kortum,  282. 
Parks  V.  Central  Coal  &  Coke  Co.,  66. 
Parks   V.   Delaware,   L.   &   W.   R.    Co., 

899. 
Parks  V.  Hailey,  2846. 
Parks  V.  Laurens,  642. 
Parks  V.  Laurens   Cotton  Mills,   934. 
Parks  V.  Ross,  124. 
Parks   V.    St.    Louis    Southwestern    Ry. 

Co.  of  Texas,  105. 
Parks  V.  State,   215,    550. 
Parks  V.  Sullivan,  213. 
Parks  V.  Woods,   3798. 
Park    View    Hospital    Co.    v.    Randolph 

Lodge,  No.  216,  I.  O.  O.  F.,  799,  896. 
Parliman  v.  Young,  880. 
Parlin   &    OrendorfC    Co.    v.    Finfrouck, 

364. 
Parlin   &   Orendorff   Co.   v.   Glover,   65, 

743,  778. 
Parlin  &  Orendorff  Co.  v.  Miller.  387. 
Parmalee  v.   Wigent's   Estate,  285. 
Parmateer  v.  Bass,  4532. 
Parmelee  Co.  v.  Griffin.  858. 
Parnell  v.  State,  786,  910. 
Parr  v.  State,  342,  431. 
Parris  v.  State,   800. 
Parris  v.  U.   S.,  45. 

Parrish  v.  Com.,  1363,  1364,  1366,  1367. 
Parrish  v.  Fishel,   246. 
Parrish  v.  Huntington,    759,   4253. 
Parrish  v.  Parrish,  699. 
Parrish   v.    State,    206,    506,   511,    751, 

785,  910. 
Parsons  v.  Hiiff,   37. 
Parsons  v.  Kimmel,  4873, 
Parsons  v.  Lyman,  861. 


5704  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1 
pp.   2151  to  2474:    Vol.  4,  pp.  3475  to  4! 

Penquite,  150.  ^        Pease 

,    Royal    Baking    Powder    Co., 


to  1018  ; 
15;  Vol. 


Vol.  2,  pp.  1019  to  2130  ; 
5,  pp.  4847  to  5564. 


Vol.  3, 


Pattnn 
Pptton 
9C)4. 
Patton 
Patton 


State,   lis.  357,  504,  746. 
Union   Traction   Co.,   896. 
i»atton-Worsham   Drug  Co.  v.   Dreunon. 

IGl. 
Panckner  v.  Wakem,    924. 
Paul  V.  State.  40,  442,  473. 
I'auloy  V.  Brodnax,   1461. 
Pauli  V.  Com.,   198. 
Paulin  V.  Howser.   4428. 
Paulk  V.  State,   622,   .3624. 
Paulson's  Estate,   In  re,  366,  399. 
Pauza   V.   Lehigh   Valley  Coal  Co.,  644, 

Pavaii  V.  Worthen   &   Aldrich   Co.,  881. 

Paverman  v.  Joline,  388. 

Paxton  V.  State,  14,  185,  375,  910,  991. 

Payne  v.  Com.,  805. 

Payne  v.  Crawford,   755. 

I'ayne  v.  lyong,   1167. 

Pavne  v.  McCormick   Harvesting   Macu. 

Co.,  767. 
Payne  v.  Payne,   857. 
Payne  v.  State,  200,  292. 
Payne  v.  Snyder,   574. 
Payne  v.  State,  815. 
Payne     v.    Union    Life     Guards,    3780, 

4341. 
Payne  v.  Whatcom  County  Ry.  &  Light 

Co.,  886. 
Paysse  v.  Paysse,  231. 
Payzant  v.  Caudill,   903. 
P.    B.    Arnold    Co.    v.    Buchanan,    844, 

2424,  3580. 
Peacock  v.  Coltrane,   835,  921. 
Peacf.ck  V.  Ratliff.  2109,  3490. 
Peadcn  v.  State,    910. 
Pcai;h>r  v.   State,    504. 
P.-ak  V.   State,   103.  412. 
I'oarcc  V.   I'.oggs,   168. 
IVarco  V.  Bond,    205. 
Pearce  v.  State,  877. 
Pearl  v.  State,  395. 
INarlstine  v.  Westchester  Fire  Ins.  Co., 

777. 
Pearman    v.    Farmers'    Rlut.    Fire    Ins. 

Co.   of  Chariton    County,  996. 
Pearson  v.  Adams,    747,    776. 
Pcarsali   v.  Com.,    1S6. 
I'ear.sali    v.    Western     Union    Telegraph 

Co.,  .5295. 
Pearson  v.  Adams,    964. 
I'earsoM    v.   Campbell,    230. 
Pc.irson    V.  Chicago,    M.    &    St.    P.    Ry. 

(%).,   r_'S. 

I'iedmont  &  N.  Ry.  Co.,  128. 
R<)<:ky    Mountain    Fuel    Co., 


Cochran,  260. 
Pease  v.  Magill,   944. 
Pease  v.  State,  29. 
Pease   Piano  Co.   v.  Cameron,  277,   956. 


Pech  V. 
Pecht  V 
Peck  V. 

845. 
Peck  V. 
Peck  V. 
Peck  V. 
Peck  V. 
Peckham  \ 
Pecos  &  X 


State,  586. 
State,  808. 
Atchison,   T. 


&   S.   F.  Ry.  Co., 


Clark,  780. 

St.  Louis  Transit  Co.,  1998. 
Siu-inufield  Traction  Co.,  800. 
State.    :;-2iK   973. 

Liudell  Glass  Co.,  354. 

T.  Ry.  Co.  V.  Bivins,  214. 


V.  Chatten,  4000. 
V.  Coffman,  136. 
Meyer,  1700. 
Trower,  144, 


Pearson    v. 
J'earHDti     v. 

10:!6. 
Pejirsoii   V. 
I'earson   v. 
I'earHOM    v. 

Co.,  757. 
Peiirt  V.  Chicago, 

877. 
Peiise     V.     Chiingo 
2U\U,     I'MJ'.i. 


Sparlanhurg 

Stale.  i;',2,  5:',:i 

U.    S.    l-'idelily 


Cnmity,    944. 
i^i    <Iu;iranl\' 
M.   i"t   St.    1'.    it.v.   Co.. 
,     etc..    Traction    Co., 


Pecos  &  X.  T.  Rv.  Co. 
Pecos  &  N.  T.  Ry.  Co. 
Pecos  &  N.  T.   Rv.  Co. 
Pecos  &  X.  T.  Ry.  Co. 

718. 
Pecos   &  X.   T.   Rv.   Co.   v.   Welshimer, 

71. 
Pederre  v.  State.  35. 
Pedigo  V.  Rol)ertson,    666. 
Peek  V.  Hampton,   979. 
Pcele  V.  Bright,    922. 
Peeler  v.  State,  225. 
Peolle  v.  State.  809,  954. 
I  Peet  V.  Dakota  Fire  &  Marine  Ins.  Co., 

197. 
Peiferling  v.  State,    595. 
Pegg  V.  Warford,   57.3. 
Peirce  v.  Sholtey,  716. 
Peirsftn  v.  Duncan,  764. 
Peitzmieier  v.  Colfax  Countv,  1492.  1496, 

1497. 
Pekin   Cooperage  Co.   v.  Dutv,  4060. 
Pekin  Stave  &  :Mfg.  Co.  v.  Ramey,  150. 
Pelham  V.   State,  3309. 
Pelham    Mfg.   Co.    v.   Powell.   1015. 
Pelham  &  IT.  R.  Co.  v.  Elliott,  353. 
I'clican  v.  Mutual  Life  Ins.  Co.  of  New 

York.  920. 
Pelitier  v.  Chicago  St.  P.  M.  &  O.   Ry. 

Co.,    4S(>,    2(iS9. 
Pelkv  V.  Palmer,   482. 
Pellum  V.   State,  200.  627. 
Pellv  V.  Denison  &  S.  Rv.  Co.,   793. 
Peltier  V.  Chicago,  St.  P.  M.  &  O.  Ry. 

Co.,   697. 
Pelton  V.  Spider  Lake -Sawmill  &  Lum- 
ber  Co.,   981. 
Peluso  V.  City  Taxi  Co.,  8,32,  844. 
Pelzer  Mfg.    Co.    v.    Sun    Fire   Office    of 

London,  2781,  2787.  2788,  2789. 
Penherthv  v.  Lee,  801. 
Pence  v.  Wabash   R.   Co.,  1970.   1971. 
Peudegrass  v.  St.  Louis  &  S.  F.  R.  Co., 

977. 
Penilieton   v.  Chicago  Citv  Ry.  Co.,  773. 
Pendleton  St.  R.  Co.  v.  Stallmann,  1014. 
Penlield   v.   ISerhi'uke,  ,S97. 
I'eiiinsidar   'i'lust   <'o.    v.    Barker,    5444. 
l'eni\-   V.   (Jraftoii.    .~).~)4. 
I'eiiii  V.  Collins,  '.)33. 
r.  iin    V.    Staud:ii(|    Life    Ins.    Co.,    97.3, 

!>7N. 
Peiiii  V.  Standard   I.ilo  iV  Accidental  Ins. 

Co.,  itT:;.  97S. 
I'rnn    V.   Troijjprn,    913. 


CASES   CITED  5705 

The  figures  refer  to  pages.    Vol.  1  eonlains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  21ol  to  3474:    Vol.  4,  pp.  3t7.5  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Penn  Mut.  Ins.  Co.  v.   Snydor,  7(15. 
Ponn  Mut.   Life  Ins.  To.  v.  Crane,  573. 
I'enupWf'U  V.   State,    72S. 
Pennewill  v.   State.  98. 
Penney  v.  Grant.    749. 
Penney  v.  Johnston.  290.  073.  748,  776. 
Penney  v.  McCauley,   353,    747. 
Pennington  v.  Gillaspie,    494,    903. 
Penninnton   v.   Redman   Van   &   Storage 

Co..  957. 
Pennington  v.  State,   446. 
Pennington   v.  Thompson   Bros,   Lumber 

Co..  10. 
Pennoyer  v.  Allen,    412. 
Pennsylvania   Casualty   Co.   v.    Mitchell, 

2998. 
Penn.sylvania  Co.  v.  Allen.  8. 
Pennsylvania   Co.   v.   Clark,    642. 
Pennsylvania  Co.  V.  Conlan,  37. 
Pennsylvania  Co.  v.  Ebaugh,  905,  lOOl. 
Pennsylvania   Co.  v.  Frana,  876. 
Pennsylvania  Co.  v.  Greso.  854. 
Pennsylvania  Co.  v.   Hensil,  68. 
Pennsylvania  Co.  v.  Horton,  4642,  4679. 
Pennsylvania   Co.  v.   Hunsley.   24,   117. 
Pennsylvania   Co.  v.  Marshall,    2460. 
Pennsylvania    Co.    v.    Xewmeyer,    1779, 

1848. 
Pennsylvania  Co.  v.  Paul,  1855.  194.3. 
Pennsylvania  .Co.   v.    Reesor,  4578. 
Pennsylvania   Co.    v.   Rov,    1816. 
Pennsvlvania  Co.  v.  Stalker,  4023,  4042, 

4090. 
Pennsylvania   Co.    v.    Stoelke,    292. 
Pennsylvania    Co.   v.   ^'ersten,    325. 
Pennsylvania  Co.  v.  Whitney,  955. 
Pennsylvania   Fire   Ins.    Co.    v.   Draper, 

722. 
Pennsvlvania    Ins.    Co.   v.   Carter,    2137, 

2688.  2778.  2779. 
Pennsylvania  R.   Co.  v.  Berry,  759. 
Pennsylvania  R.   Co.  v.   Buckley,   259. 
Pennsylvania   R.    Co.    v.   Cecil.    4.599. 
Pennsylvania     R.     Co.     v.     Goughnour, 

4176. 
Pennsylvania    R.    Co.    v.    International 

Coal  Mining  Co.,  1694. 
Pennsylvania  R.   Co.   v.   Naive,   921. 
Pennsylvania     Rubber     Co.     v.     Detroit 

Shipbuilding  Co..  898. 
Pennsylvania   Steel   Co.   of  Philadelphia 

V.  Nace,  2380. 
Penny   v.    Atlantic   Coast   Line   R.   Co., 

262. 
Penny  v.  State.  28. 
Penry  v.  L>ozier,   747.   756. 
Pensacola    Electric    Co.  v.  Bissett,    832, 

982,  999. 
Pensacola  Electric  Terminal  Ry.  Co.  v. 

Haussman.  236. 
Pensacola     &    A.     R.     Co.  v.  Atkinson, 

925. 
Pentecost  v.  State.   22. 
People  V.  Abbott,  380. 
People  V.  Abraitis,  985. 
People  V.  Adams,    220,    5016. 
People  V.  Ahern,    508. 
People  V.  Ah  Fong,  802. 


People 
People 
People 
People 
People 
People 
People 
People 
I'eoi)le 
Peoi)le 
People 
People 
People 
Peo])le 

2845. 
People 
I'eople 
People 
I'eople 
People 

5534. 
People 

760. 
People 
People 
People 
People 
People 
People 
People 

3091, 
People 
People 
People 
Peoijle 
People 
People 
People 
People 

878. 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 

912. 
People 
People 

5517, 
"T'eople 
People 
People 

3564. 
People 
People 
People 
People 
I'eople 
People 
I'eople 


Ah  L<^e,  509,  2280. 

Ah   Sing,   60,  81,  520. 

Ah   Too,   270. 

Aiken,    457. 

Akey,  33,  .367. 

Alliers,   527. 

Allegretti,    8S7. 

Allender,   (JOO. 

Amaya,  92,  316.  910.  5515. 

Ambach,  375,  434,  699. 

Amer,   20. 

Ammerman,   189. 

Amraon,    912. 

Anderson,     471,     665,     2259, 


V.  Andrade,  .392. 

V.  Anthonv,    839. 

V.  Appleton,    839. 

V.  Archibald,   325.   888,   5548. 

V.  Arlington,  353,  366,  376,  2191, 

V.  Arnold,    106,    328,    570,    596, 

V.  Ashe.  466,  530. 
V.  Ashland.  225,  529,  887,  2303. 
V.  Astell.   48.33. 
V.    Auerbach,   131. 
V.  Avena,  40. 
V.  Bailey,    596. 

V.  Balkwell,   343,  349,   444,  846, 
3127. 

V.  Barbera,    254. 
V.  Barkas.  328. 
V.  Barker.  112,  187,  517. 
V.  Barney,    596. 
V.  Barone,  17. 
V.  Barrett.   3363. 
V.  Barry,   1628. 
V.  Bartiilemau,     606,     610,     876, 

V.  Bartholf,  106. 

V.  Bartnett,   513. 

V.  Bartol,  ,31.  32.  .333. 

V.  Bauvveraerts,  14, 

V.  Becker,  120.  678.  788. 

V.  Beecher.    695,    2327. 

V.  Beeler,  802. 

V.  Besgs.    .5.304. 

V.  Bell,  465. 

V.  Bellamy.    451. 

V.  Bemmerlv,   526. 

V.  Bene.    24,    120. 

V.  Benham,   293,   504,   506,    817, 

V.  Bennett,  198,  863. 
v.  Bernal,    .308,    333,    688,    910, 
5546. 

V.   Bernard.   729. 
V.  Best,  607,  756. 
V.  Bickerstaff,     507,     735,    2279, 

V.  Biddison,  28. 

V.  Biles.    840. 

V.  Billick,  466,  470. 

v.  Binger,    359. 

V.  Biossat.  2221,  2222,  2223. 

V.  Bird.   274. 

V.  Bissett,  152. 


5706 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol 
pp.  2151  to  3474;    Vol.  4,  pp.  3473  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


People  V,  Blair,  2583. 

People  V.  Blanchard.    334. 

People  V.  Blevins,    65S. 

~       "  Blunkall,    32,    302,    333,    349, 


People  V. 

2236. 
People  V. 


Board   of  Police,   191. 


People  V.  Bosres,  676. 

People  V.  Bojorquez,    694,    2323,    2591, 

2592,  2604. 
People  V.  Bolik,  621,  787. 
People  V.  Bond,  14.  390. 
'  People  V.  Bonds,  810,   893. 
People  V.  Bones,    2303. 
People  V.  Bonfanti,  910. 
People  V.  Bonier,    470. 
People  V,  Bonney,  342,  809. 
People  V.  Bopp,    911. 
People  V.  Borgetto,  419. 
People  V.  Borrego,  32. 
People  V.  Botkin,    333,    379,    493,    563, 

1006,  2270. 
People  V.  Bowkus,  731. 
People  V.  Bowman,  81.  466.  991. 
People  v.  Bradfield.    .3455. 
People  V.  Brady.  1630.   1642. 
People  V,  Bransfield.    576. 
People  V.  Brasch,    187,   462. 
People  v.  Broen.  359    360.  731. 
People  V.  Brewer,  5017. 
People  V.  Bristol,  9(i0. 
People  V.  Brittan,    849. 
People  V.  Bronner,    3558. 

V.  Brow,  21.  47. 

V.  Brown,  1.31.  352,  992. 

V.  Bryan.    157. 

V.  Buccufurri,    470. 

V.  Buck.  94. 

V,  Buckley,    87,    225.    254,    418, 


People 
People 
People 
People 
People 
People 
910. 
People 
People 
People 
People 


V.  Buettner.   2284.   2285. 

V.  Bundy,  606,  875. 

V.  Bunker."?,    35. 

V.  Burke,  511. 

People  V.  Burns,  440.  528. 

People  V.  Bushton,    602. 

People  V.  Butler,  317. 

People  V.  Cadd,    884. 

People  V.  Cain,    1006,    3G45. 

Pco|de  V.  Callaglian.    327.    913,    3328. 

People  V.  Calvin.    32.    5550. 

People  V.  Campbell,  782,  2318,  2866. 


People 

V. 

Capello,  (K)5. 

Peoi)le 

V. 

Carniitan.  2304.  5542. 

Pfojile 

V. 

Car.'v,    IS,    ;;80. 

I'cMlde 

V. 

Carlos,  .5011. 

Pfople 

V. 

Carnes.    2279. 

Peo[)le 

V. 

Carpenter,    4.5. 

People 

V. 

Carrier.  102:!.  1025. 

People 

V. 

C.-irrillo.   lOS. 

I'eople 

V. 

Carioll,  225,  392. 

People 

V. 

('ar.son,  (JI'.l. 

I'eople 

V. 

Carter,    .",20,    .364,    729. 

J'eople 

V. 

Canity,     66,     2S(;,     7'.);!, 

3408. 

I'eople 

V. 

CiiHHiimo,    S'j7t. 

Peo|)le 

V. 

Castile,    .506,    846,    910. 

J'eople 

V. 

Clii.dwick,     209,      552. 

22().S, 

3863. 

.3402. 


670, 


People  V.  Chapman,  .599. 

People  V.  Charles,  389,   623. 

People  V.  Chartoir,    504. 

People  V.  Chaves,   704. 

People  T.  Chew  Sin?  Wing,  61. 

People  V.  Childs,  2264,  3446. 

People  V.  Chober,  40. 

People  V.  Choy  Ah  Sing,  385. 

People  V.  Christensen,    20. 

People  V.  Chun  Ileong,  493. 

People  V.  Chutuk,  528,  2280,  3146,  3147, 

3153. 
People  V.  Cismadija,  421. 
People  V.  Ciulla,   576. 
People  V.  Clark,  271,  293,  540,  596,  746. 
People  V.  Clarke,  422,  788. 
People  V.  Clarkson,   77. 
People  V.  Clayberg,  745. 
People  V.  Clayton,    28. 
People  V.  Clement,  190. 
People  V.  Clements,  467. 
People  V.  Clomentshaw,  910. 
People  V.  Cline,   110. 
People  V.  Clough,   349. 
People  V.  Coffey,  35,   36. 
People  V.  Cohn,  497. 
People  V.  Colerick,  777. 
People  V.  Collins,  3415. 
People  V.  Collison,  203,  204. 
People  V.  Colvin,    187. 
People  V.  Compton,  14.  35. 
People  V.  Conness,  4537. 
People  V.  Connors,  32u3. 
People  V.  Conrad,  912. 
People  V.  Conrow,   467. 
People  V.  Considine,  226. 
People  V.  Conte,  461. 
People  V.  Converse.   745.   782. 
People  V.  Cook,    185.    857,   910,   3372. 
People  V.  Cook  County.  983. 
People  V.  Corbett,  1376. 
People  V.  Core,   1005. 
People  V.  Corey,   269,   361,  522.   1005. 
People  V.  Cornell,   2.54,   733. 
People  V.  Costello,   37. 
People  V.  Coston,   620. 
People  V.  Cotta,   887. 
I'eople  V.  Cotton,  331.  449,   736,  2242. 
People  V.  Coughlin,  3310.   .",389. 
People  V.  Coulon,   536,    745. 
People  V.  Cox,    51S,    756,    813,    880. 
People  V.  Craig.  15S. 
People  V.  Cr^imlcv,  745. 
People  V.  Crane,    184.    728. 
People  V.  Crawford.  729,  750. 
People  V.  Creeks,   207. 
Peojjlo  V.  Cronin,   448,   449, 
l'eoi)]e  V.  Crosl)y,  286. 
People  V.  Crotty,   209." 
Peojjle  V.  Crowley,  32. 
People  V.  Cruse,  461. 
Peopl(!  V.  Csontos,  (i59. 
People  V.   Cuin,   ,508. 
People   V.   CuMimings,    125. 
Peoi)ie  V.  Currio,   751,   4818. 
People  V.  (yurry,  203. 
People  V.  Curtis,    ,5;{6,    813. 
I'coplo  V.  Curtright,  330,  3078. 


CASES   CITED 


5707 


.   •       ^^    1  tr.  ims-    Vol.  2,  pp.  1019  to  2150;    Vol.  ?, 
The  figures  «^er  to  pages.^  Vol.^1  -ntams^PP.  IJo  10^18  .    V  ^^    .  P^  ^^  ^^^^_ 

pp.     -lOi  o  .  ^  , KfTff 


People  V.  Cyty,  3350. 

People  V.  Dallcn,  9-;.  . 

We'v.  K'":^-i?.  •  3lt   «»■■    ^-''• 

S^,  622,  751,  2070, 
People  V.  Davenport,  S|6    4818 

?f„SU:ga^tlo,«7.^4?4.U675 

People  V.  Dean,  22b. 

People  V.  Dear,  ^H-  ^_    ^^^o 

People  V.  De  Fore    3<0    50O8. 

People  V.  De  Graff,  272   4b7. 

People  V.  Del  Cerro,   509,   51o,  Jyi. 

People  V.  Delucchi.   39. 

People  V.  Delnce   590. 

People  V.  Demasters,   &j8. 

People  V.  De  Meaux,   598 

People  V.  Demint,   »p2.  °^- 

People  V.  Demousset,    do4. 

People  V.  Depew,  .156. 

People  V.  Dettmenng-.   201,  lOld. 

People  V.  Dewey,    524. 

People  V.  Dick,  124.    ^ 

People  V.  Dietmeyer,  3t>4.  . 

People  V.  Dilwood,  4oU. 

People  V.  WPPol*i'.4V-,rt 
People  V.  Disperati,   ob4U. 
People  V.  Dobbins,  b47. 
People  V.  Dodge,    884. 
People  V.  Dosgett,  468. 

Wr,;  ?°oM%.  2301,  28C6 

People  V.  Dom  Pedro.  4b4. 

People  V.  Donguli,  849.  ^ 

People    V.    Doulan,     606,     2n«,     ^ivov 

People  V.  Donnolly.   225,   910. 
People  V.  Doras,   (Oo. 
People  V.  Dougherty.  327,  4dS. 
People  V.  Douglass    8, b. 
People  V.  Doyle,  120. 
People  V.  Drake,  1028. 
People  V.  Dressen,   3o,    <95 
,  People  V.  Droste,  831,  S16J. 
People  V.  Druse,  45. 
People  V.  Dufur,  54. 
People  V.  Dumas,  31,  36,  298,  o4U. 
People  V.  Dunbar  Contracting  Co.,  84b 
People  V.  Duncan,  286. 
People  V.  Dunlop,  991. 
People  V.  Dupree,   745. 
People  V.  Durfee,  610. 
People  V.  Durham,  .JO.  o 

People  V.  Duzan     330,    463,    694,   878 
People  V.  Dye,   25^.    25J2. 
People  V.  Easton,   3M. 
People  V.  Ebanks,  751. 
People  V.  Eckert,  37,  457. 
People  V.  Eckman,   449 
People  V.  Edwards^  48o4. 
People  V.  Elgar,   6o2. 
Pponle  V.  Ellenwood,   04. 
Sle  V.  Elliott.  36    470. 
People  V.  Emaus,    2o-5. 
People  V.  Emmel,  lOld. 
People  V.  Emmons,   225,   3b4. 
People  V.  Enright,   585. 
People  V.  Enwnght,  585. 
People  V.  Epperson,  Zli,  yj-o. 


People  V. 
People  V. 
People  V, 
People  V, 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
I'eople  V. 
I'eople  V. 
People  V. 
People  V. 
People  V. 
People  V. 
I'eople  V. 
People  V. 
People  V. 
People   V. 

4832. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 

979. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 

1009. 
People  V. 
I'eople  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 


Escalera,    575. 
Everett,    592,   1631. 
Ezell,   181,   500. 
Ezzo,  532.  597,  598. 
Faber,   534. 
Fanning,  547. 
Farnngton,  104,  d»d. 
Feld,  695. 
Ferola,  341. 

Ferone,   681.     ^„_- 

Ferraro,   101,   2679. 

Ferris,  618. 

Ferry,   500. 

Fic6,   839.  ^ 

Findley,  911. 

Finley,   530,  782. 

Finnegan,  180. 

Fiori,  391.     ^^^^ 

Fish,   3404,   3410. 

|!Satd:335,353,392,996. 

Flannelly,   125. 
Fleshman,  185,  461. 
Fletcher   2683,  4853.  „„^ 

.    Flynn,  ^,   396,   48(H,  4809, 


Foley,  455,.  520 

Fong  Ah  Sing,  628. 

Ford,  357,  2079 

Fnrtch    672,  4470,  4471. 

Foster!    330,    706,    892,    911, 

Fowler,  1S3.  419    847.  1004 

Fox,  151,  210,  311,  522,    <93. 

Foy,  613. 

Francis,  616. 

Frankenberg.  791. 

Fraysier.  318^ 

Frey,   424,   6o9. 

Fryer,   270.  -, 

Fuhrmann.    593. 

Fuller.   227. 

Garbutt,  614,  859. 

Garcia,    812. 

%l\T21^^'290.  293.  319. 
Gastro,  48,  60.  666. 
Gee  Gong,  115. 
Genung,   6. 
Gerdvine,  33o,  618. 
German,  4465. 
Germino.  576.  855. 
Gerold,  329,  372.  377. 
Giancoli.   383,  384. 
Gibbs,   5005,   oOOS,   5010. 
Gibson,    36,    115,    381,    504, 

Gilbert,  473.  2264.  3097,  3134. 
Gilmore.  1005. 
Glass,  312,  390. 
.  Glaze,   72,   669. 
Gleason.   474. 
Goodman,   98. 
Goodrich,    366.    5o20. 
Goodrode,  20,  818. 
Goodrum,  54,  2(5. 
Gorman,    437. 
Gorsline,  I486. 
Goscinsky,    4471. 


5708 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol. 


Vol.  2,  pp.  1019  to  -2150 ;    Vol.  3, 
5,  pp.  4847  to  5564. 


People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
405. 
People 
People 
People 
People 
People 
People 
People 
1  'eople 
People 
People 
People 
People 
People 
People 
People 
Periple 
People 
People 
People 
I'eople 
Pei)|iie 
People 
P<!ople 
I'er)plr! 
People 
I'eoplf 
People 

P(>Opll' 

F'eopir' 
■people 

r.f.ple 
Per. pie 

I'COpIc! 

l'eopl(! 
I'eo|)le 
J'eopli; 
I'coplf 
People 


V. 


V. 


V.  Gralleranzo.  314. 
V.  Graney,  372.  374. 
V.  Gray,  16.  512,  839. 
V.  Gregg.   663. 
V.  Gresser.   197. 

Grider.  3634. 

Griesheimer,  901. 

Griffith.   462,   612. 
V.   (irill.   .352.  3406. 
V.  Grimes.  80,  3238.  3371,  3390. 
V.   Grosenheider,   3278. 
V.  Grout,    180. 
V.  Grove,  459,  517,  911. 
V.  Grow,  543. 
V.  Guidici,   517.  958, 
V.  Hadley.    3435. 
V.  Hagenow,   706. 
V.   Halm,  331. 
V.  Haley.    617. 
V.  Hall.   378. 
V.  Hambersr,  189. 
V.  Hamilton.    457. 
V.  Hanaw,   745. 
V.  Hancock,  464.  467. 
V.  Haney,   186,  589.   1009, 
V.  Hansen,   507,  4888. 
V.  Hare,   18.  912. 
V.  Harris,  345,  681.  991.  1230. 
V.  Harrison,  328,  332,  335,  336, 
738. 

V.  Hart.   953. 
V.  Hartmau.   293. 
V.  Hartwell.   910. 
V.   Harvey.  31,  93.  328.  1009. 

Hatch,  258,   745,   1005. 


680.   685,   782. 
2596. 


V.  Haun,  839. 

V.  Hawes.   22.5 

V.  Hawkins.  7' 

V.  Hawks,    911. 

V.   Haydon,  575. 

V.  Hecker.  530. 

V.  Heraple,  2302. 

V.   Henry,  3629.  4884. 

V.  Herrera,  .378. 

V.  Herrick.  32,  33. 

V.  TT.rtz,    34. 

V.   Hicks.  37. 

V.   Hitrsfins.    1615. 

V.   Hill,  329.   617.   5546. 

V.   Hillianl.  271.  911. 

V.   Hi  ltd.   3.30.   444. 

V.    Hinshaw.   S40. 

V.   Ilirscli,   667. 

V.   Hitclicock,   .'51. 

V.   Hiti',  700. 

V.    IIoaKlaiid.   98. 

V.   H()l)sf)ii,    75(i. 

V.    IIolTiiiaiiii,    .51.5, 

V.    iloliinicr.    590. 

V.  Hold. •II.  420.  437 

V.   Ilolinrs.   605,    Kii:;. 

V.   Holt,  S75. 

V.    Iloosicr,  .''17.  626. 

V.   no|.p"r,   4t;i.   !)15.   2180. 

V.    Horlinc.    1«S44. 

V.   Ui>vu.  .58. 

V.    Ilorlon.    .",649. 

V.  lioVi,  007,   798,   1030. 


People  V.  Howard,    97. 

People  V.  Hower,   2180. 

People  V.  Howland.   98,   74.5. 

People  V.  Hubert,   74.   718.   3278. 

People  V.  Hushes,  525,  912. 

People  V.  Hughson,   468. 

People  V.  Hummel,  120,  390,  2232. 

Hurley,   22-5,   269,   876. 

Hurst.  185. 

Hutchings,  911. 

Israel.   275.   370.   1016. 

Ivey.   177.   180,  185. 
People  V.  Jacks.   569. 
People  V.  Jackson.  824,  996,  2264. 

Jackzo,  420. 

•Jacobs,    818. 

Jailles,  311.  910. 

.Tames,  376. 

.Tansma,  745. 

Jenness.  .36. 

Johns,   227.   277. 

Johnson.    72.    VzQ,    131,    270. 
841 


People 
People 
People 
People 
People 


People  V 
People  V 
People  V 
People  V 
People  V, 
People  V, 
People  V, 
I'eople 
462 


820. 
745. 


540. 
People  V.  Jones,  59,  104.  115,  271,  384, 

619,  911. 
People  V.  .Jordan,  515.  597,  650. 
People  V.  .Josephs,    120. 
I^pople  V.  .Juarez.  269. 
People  V.  Kamaunu.   653. 
People  V.  Ivane,   30.56.   .3057. 
I'eople  V.  Karpovich.   201,  895. 
People  V.  Kathan.  120. 
People  V.  Katz,  36,  885.  961. 
People  V.  Kawasaki.    74.5. 
People  V.  Keating',    745. 
I'eople  V.  Keefer,    .325. 
People  T.  Keith,  ,364.  4831. 
People  V.  Kelly,  39,  207,  225,  631,  887, 

5533. 
People  V.  Kelsey,    183. 
People  V.  Kemmis,  462. 
People  V.  Kemmler,   81 . 
People  V.  Kennedy,    825. 
People  V.  Kenyon.  2195.  2289. 
People  V.   Kerm.    189.    519. 
People  V.  Kernaghan,  (>12. 
People  V.   Kerr,  38,  459. 
I'eople  V.  Keyes,   848,  2201. 
People  V.   Kiui;',    124. 
Pcoplo  V.  Kiiin(  aunon,    .539. 
People  V.  Kingsl(-e.   4840. 
People  V.   Kinney,   3.551. 
People   V.    Kirbv,    410. 
I'eoide  V.   Kloss.   2179,  3049. 
Peoph>  V.    Knaiip.   32. 
People  V.   Koehler,   202. 
People  V.   Koi)pman.    470. 
Peojjle  V.   Kostn.   .">.38. 
People  V.   Kiillenbrink,   371. 
People  V.    Kuiui,  5  14. 
l'ef)i)le  V.   Kuii/,  120. 
Peojile  V.   {..-if^roppo,   518,    2294. 
People  V.   I.jiinl,    l(i4. 
I'eopic!  V.    Liilonde,    .501. 
I'eopio  V.    lialor,   24,   3."I0. 
Peo|de  V.    l.aiiu;,   S57.    1629. 
Pe.ipl<'  V.    i.aiigley.    :!!t4,    462. 
I'eolile  V.  Laiiara,  4iJ7. 


CASES  CITED 


5709 


-I  t^  inifi-    Vo.1    2    pp.  1019  to  2150;    Vol.  3, 
The  figure,  -^er  Jo^pages.^  Vo.^l^conta.ns^pp.  1^ to  10^18  .    V  ^^    .  PP  ^^^  ^^^^_ 


Peoplo 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
Peojile 
Peoplo 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
2218, 
People 
People 
3039. 
People 
People 
People 
People 
People 
People 
People 
People 
Peoyile 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 


V.  T.^^tlirop    152. 

V.  Lames,   711,    J'*^- 

V.  Lawlor,  341. 

V.  Lawience,  loo,  oiua. 

v!  Layden,  '^82. 

V.  Leary,   813,  824. 

V.  Ledwon.    863. 

V.  Lee,  462.   503,  536,  592. 

V    Lee  Gam.  631. 

V.  Lehr,    277. 

V.  Lem  Deo,   271. 

V.  Le  INlorte.  679. 

V.  Lemperle.   884. 

V.  Lenon,   408. 

V.  Leonzo,   293. 

V.  Levine,   631. 

V.  Lewis,  736,   1023. 

V.  Liera,    293,    589    3062. 

V    Lia-ijett,  4816,  4838. 

v.  Liliard,  991. 

v;  Lima,    728. 

V,  Lim  Foon.  269. 

V.  Linsley,  462. 

V.  Lonnen,  440. 

V.  Loomer,    848. 

V.  Loomis    786 

V.  Lopez,  745.  2192. 

V.  Lowrie,  666. 

V.  Lowhone,  609. 

V.  Lucas,   520,   8^0,  3087. 

V.  Luce,    463. 

V.  Lucbetti,    293. 

V.  Lukoszus,    622. 

V.  Lumsden,   373. 

V.  Lutti-ell,^910. 

V.  Lynch,   348. 

V.  Lyon,  465. 

V  Lyons.   49.   61. 
V.  Lytle,  3519. 
V.  Macard,  372,  374 

V  McArron,  325,  418,  457,  468 
3406.  55.^0. 

V  MoCallam,  226.  796 
V.  ^IcCarthy,    2179,    .3034,    30o7 

3433 
v.  McClintic,  187. 

V  McDonald,  29,  163,  352 
V.  McDf>well,  982. 
V.  McGeo.  72. 

V  McOmms,    3.5U. 
V.  McGlade.  379. 

V  McGonesal.   672. 
V.  McGrath.   588. 
V.  McGraw,  98.  2264. 
V.  McGuire,   '^P'^- 
V.  Maciejewski.    o31. 
V.  Mclnerney,  161. 
V.  Mcintosh,  2862. 
V.  McKay.  823. 
V.  McKeigban.    462,    1004 
V.  McKeuna,  950. 
V.  McKinney,  840. 

V  Mcl^ane,  22. 
V.  INIcLean,   2583. 

V  McNamara,    3(6,    74D. 
v.'  McNutt,  590 
V.  McPberson,    131,    302 

V  ISlcRoberts,  542,   5S4. 
V.  McWhorter,    402. 


People 
People 
People 
People 
People 
P(M>ple 
I'eoplo 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
Pcoiile 
People 
I'eople 
People 
People 
People 
Peoi)le 
People 
People 
People 
People 
Peoplo 
3636 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
People 
I'eople 
People 


V.  Mabatcb,  72. 

V.  Malaspina,  632. 

V.  Maljan,  416. 

V.  Mallon,    405. 

V.  Marendi,   159. 

V    Mar  Gm   Suie,  loZ. 

V.  Marion.  012. 

V.  Marks,  367,  839 

V.  Martin,   7.35,   839. 

V.  Martinez,  2241. 

V.  ^larx.    911. 

V.  Matezuski,  ..648. 

V.  Mathews,   915. 

V.  Matsicura,  4536. 

V.  Matthai,  131,^271,  342d. 

V.  Matthews,  269. 

V.  Maughs,  333,  375,  1013. 

V    Mnunausau,   570. 

V.  I\hix'.  802. 

V.  Maxfield,  421. 

V.  Maxwell.  756. 

I:  &s'l-139,  825. 
V.  Mazzurco.  33. 
V.  Mead,   471. 
V.  Meadows,   379. 
V.  Melendrez,  54. 
V.  Mendelson,    364. 

V  Mendenhall,  3091. 
V.  Merritt,  255,  749. 
V.  Messex',    395. 

V  INIessersmith,  766. 
V.  Methever,  227. 

V  Meyer,  30,  669,  911. 
V.  Michael,  394. 

V.  Miles,   310.  ^.^ 

V.   Miller,    183,   543,    60o,    1-4-, 

v^^mIus.  608,  617,  912. 

V.  jNIindeman,   18. 

V.  INIingey,   126. 

V.  Minnaugh,  731. 

V.  Minney,    198.  _ 

V.  INIirabella,   67o. 

V.  Mitchell,  113,  393,  4(1,  2258. 

V.  IModina,    596. 

V.  Moett.    841. 

V.  Monaban,   761. 

V.  Mongano,  873. 

V.  Monroe,   575. 

V.  Montlake,   526.    626    lOlo. 

V.  Moore,  496,  598,  1369. 

V.  Moran,  37,  377,  5(6. 

V.  Morano,  16. 

V.  Morine,   269. 

V.  Morrell,  782. 

V.  Morris,   626. 

V.  Morrow,  327,  447. 

V.  Mortier,  808,  814. 

V.  Moses,  508, 

V.  Mueller,  156. 

V.  Mubly,    71,    452,    745 

V.  Mullen,  227,  73o,  3212. 

V.  Munday,   334. 

?;  Kryr'2|it395.  f  5 .4809. 

v'.  Mylin,  3547. 


5710  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2    pp.  1019  to  2150 ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Vol.  3, 


People  V. 
People  V. 
People  V. 
People  V. 
People  V. 
People  V. 


Neal,   204. 

Neary,  793. 

Neetens,   1010. 

Neufeld,    448. 

Neumann,  204. 

Newbold.    320. 
People  V.  Newcomer.   24. 
People  V.  Nichols,   587.  646. 
~       -  Nihell,  606,  618. 

Niles,  185,  731. 

Nino,  616. 

North,  203. 

Northcott,  269. 

Nunes,  910. 

,,..    ..  Nunley,  751,  1005. 

People  V.  Nunn,  2195,  2326,  5523 
People  V.  Obermeyer,  496 


People 
People 
People 
People 
People 
People 
People 


People  V.  Prinz,   662. 

People  V.  Probst,  533. 

People  V.  Profumo,  315,  852. 

People  V.  Prosper©,  802. 

People  V.  Provost,  394. 

People  V.  Puttman,  156,  314. 

People  V.  Qiiimby,    884,  3035,   3450. 

People  V.  Quinn,  45. 

People  V.  Raber,   416,   437. 

People  V.  Ramirez,   876. 

People  V.  Randazzio,  187. 

People  V.  Reed,  785. 

People  V.  Rees,    345,   2192,   2231. 

People  V.  Rego,    874. 

People  V.  Reiss,  506. 

People  V.  Repke,    598.   3064,  3402! 

People  V.  Resh,   31,   624,   2310. 


People  v!  O'Brien,  14,  37,  100,  327,  342.    People  v.  Reycraft,  1254. 


365,  450. 
People  V.  Odell,  824. 
People  V.  O'Donnell,   1629. 
People  V.  O'Farrell.   120. 
People  V.  Oliver,  30. 
People  V.  Oliveria.  839. 
People  V.  Olsen.  839,  3108. 
People  V.  O'Neil,  32.  80. 
People  V.  Osborn,  2315. 
People  V.  Ostrander,    372. 
People  V.  Overacker.  2S6. 
People  V.  Owens,  7S5,_^877. 
People  V.  Panagoit,    156. 
People  V.  Parker,   469,   821. 
People  V.  Parrish,    14. 
People  V.  Parsons,  356.  372,  884,   1014. 
People  V.  Pasqueria,  560. 
People  V.  Patrick,  1033. 
People  V.  Pavment,  1108. 
People  V.  Payne,  802.  804,  805. 
People  V.  Pearsall,    631. 
People  V.  Peck,  575,  830. 
People  V.  Poden,    687,    748. 
People  V.  Pekarz,   462. 
People  V.  I'enmau,  604. 
People  V.  Pcrini,  602. 
People  V.  Perriman,  95. 
People  V.  Perry.  124,   820,  1615. 
People  V.  Peterson,   392. 
People  V.  Petmecky,  38,  329. 
People  V.  Petruzo,  115,   3021. 
People  V.  Pezutto,  131.  294,  782. 
People  V.  Phillips,    156. 
People  V.  Pichett'-,    971. 
Peoi)lo  V.  Piorcy,   255. 
Pfojjle  V.  Pierson,    30. 
I'eople  V.  Pine,  ISO. 
People  V.  Piner,  787. 
Pcophr  V.   I'liiiiim«r.  ."'.20. 
People  V.  I'lyler,    357. 
people  V.  J'oinde.xter,  2078. 
People  V.  Pollock,  467. 
People  V.   I'olstein,  912. 
Poo[)le  V.  Pnol,   (;*.i7. 
J*coi)le  V.   ]'oF)e,  790. 
Pfojilo  V.  Poiiovich,  79S. 
Peojile  V.  I'ortenga,    632. 
People  V.  Pottf-r,    371,    374. 
['coplo  V.   I'nstige,    187. 
l'ef)plo  V.  Preston,  40. 
People  V.  Price,  190,  •18.;5,  4813. 


People 
People 
People 
People 
People 


991. 


People  V.  Reynolds.  587. 
People  V.  Ribolsi,  348,  502. 
People  V.  Rice,  311,  911. 
People  V.  Rich,   332,  460. 
People  V.  Richards,   678,  2332. 
People  V.  Richardson.  36,  338,  991,  1034. 
People  V.  Righetti,   356. 
People  V.  Riker,  304,  505. 
People  V.  Riley,   451. 
People  V.  Rischo,  270,  531. 
People  V.  Roach,   187. 
People  V.  Robe»ts,  151,  201,  269. 
-       ■  Robertson.   911.  3171,  3350. 

Rodley,  537.  538. 
Rodundo,  326. 
Roemer,  132. 

Rogers,    396,    429,    570,    599, 
670,  3472. 
People  V.  Rogulski, 
People  V.  Rohl,  33. 
People  V.  Romero,    396. 
People  V.  Rose.  342,  702. 
People  V.  Rosenberg,   340,    522. 

People  V.  Rosino.    847. 
People  V.  Ross,  269,  510,  652,  766,  910, 
1005. 

People  V.  Row,    567. 

People  V.  Rnddlpli,  35. 

People  V.  Kuor,  ;J'.)6. 

People  V.  Kui/,,  342,  3660. 

People  v.  Rulia    Singh.   316,   3441. 

People  V.  Ryan,  333,  393. 

People  V.  Rozanski,   597. 

People  V.  Ryan,  393. 

I'eoplc  V.  Sacramento  Butchers'   Protec- 
tive Ass'n,  2075. 

People  V.  Sanchez,  225. 

People  V.  Sanders.  784. 

People  v.   Sanducci,    841. 

People  V.  S:ii)p.  310. 

People  V.  Snuorluer,  884. 

People  V.  Scanh.n,  41.  729. 

I'eople  v.    Scarhak,  327,   353,   533,  703, 
21!>2,  2284.  4S79,  554S. 

Pco|)le  V.  Scliallman,    275. 

]'(!()iile  V.   Sclirlske,   991,  3493. 

I'cupie   v.   Schick,  i;;i. 

lV<,i)le  v.  Scl:niitl,  612. 

I'ef>pl(^  v.   ScliiiUz,  2(lSl. 

I'd. pic  v.  Scluilt/-Knif,'liten,    402. 

i'eople  V.  Schweitzer,  37. 


CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4345;    Vol. 


5711 

Vol.  2,  pp.  1019  to  2150 ;  Vol.  3, 
5,  pp.  4847  to  5564. 


People  V.  Scott,    216,    2S6.    319,    497, 

926,  973,  1013,  2906,  4838. 
People  V.  Seaman,  93.  1038. 
People  V.  Searbak,  377. 
People  V.  Sears.   858. 
People  V.  See,  460. 
People  V.  Seeley,  910. 
People  V.  Sehrer,   28. 
People  V.  Senegram.  991. 
People  V.  Shanley,  500. 
People  V.  Shapiro,  809. 
People  V.  Sharae,  979. 
People  V.  Sharp,   560. 
People  V.  Shattuck.  .34. 
People  V.  Shaw,  846. 
People  V.  Shears,  3462. 
People  V.  Shimonaka,  513,  3271. 
People  V.  Shoemaker,  320. 
People  V.  Shortridge,    90S. 
People  V.  Shuler,   447,   820. 
People  V.  Silva,  857. 
People  V.  Silver,   14,   1006.^ 
People  V.  Simmons,  97,  286,  529. 
People  V.  Simpson,  364.        ^ 
People  V.  Singer,  681. 
People  V.  Singh,   535. 
People  V.  Slauson,  473. 
People  V.  Smith,    184,    198,     293,    372, 
391,  409.  505,  733,  745,  751,  992,  2250, 
2320,   4814. 
People  V.  Snj'der,  327. 

People  V.  Sobzcak,  544. 

People  V.  Southwell.  339,  341. 

People  V.  Spencer,   307,   2322. 

People  V.  Spioael,  126. 

People  V.  Spira,  393,  1230. 
People  V.  Spohr.   936. 

People  V.  Stanley,    15. 

People  V.  Stehr,  341. 

People  V.  Stein,   606,  706. 

People  V.  Steinkraus,   2284. 

People  V.  Stephens,   14. 

People  V.  Sternberg,  342,  417.  665. 

People   V.   Stevens,   269,   733. 

People  V.  Stewart,    16.    112,    371,    457, 
2195,  2219,  2290,  .3466. 

People  V.  Stirgios,   839. 

People  V.  StoU,  201,  202. 

People  V,  Stone,  2327. 

People  V.  Storke,  409. 

People  V.  Strange,  756. 

People  V.  Strauch,  327,  782.  2078,  2081. 

People  V.  Strause,  1008. 

People  V.  Strong,  456. 

People  V.  Strybe,  342. 

People  V.  StubenvoU.     507,     517,     3128, 
3178. 

People  V.  Suhr,  357. 

People  V.  Surace,  3650. 

People  V.  Susmarski.  911. 

People  V.  Swartz,  510,  911.   2290. 

People  V.  Sweeney,  418.  473. 

People  V.  Swenson,  910. 

People  V.  Swersky,  36. 

People  V.  Swetland,  422. 

People  V.  Sykes,  587.  4828. 

People  V.  Svlva,  1236. 

People  V.  Taleisnik,  917. 


Peo!ple  V.  Tapia,    222G. 

People  V.  Tarm  Poi.  626. 

People  V.  Taylor,   90,   695. 

People  V.  Terrell,  313.   3078.   5520. 

People  V.  Tessmer,  1212. 

People  V.  Thiede,  595,  936.  9.53. 

People  V.  Thompson,  410,  783,  791,  3180, 

3181.  " 
People  V.  Thomsen,  341. 
People  V.  Thomson.   131. 
People  V.  Tibbs,  333,  417. 
People  V.  Tice,  631. 
People  V.  Tielke.   293.   5534. 
People  V.  Tirnauer,  271. 
People  V.  Tobin,    2202. 
People  V.  Tom  Woo,  57. 
People  V.  Travis,    599. 
People  V.  Trebilcox.   269,  620. 
People  V.   Trim,  802,  815. 
People  V.  Trimarchi.  470,   2263. 
People  V.  Trine,  187. 
People  V.  Truax,   35. 
People  V.  Tubbs,  3378. 
People  V.  Tuczkewitz.    18. 
People  V.  Tufts,    185. 
People  V.  Tug  well,   599. 
People  V.  Turley.  598,  875. 
People  V.  Turner,    310,    692,    696,    847, 

2324,    2327. 
People  V.  T.  Wah  Hing,  498,  518,  2279. 
People  V.  Tyren,  910. 

People  V.  Upton,    966,   1249. 

People  V.  Urquidas,   447. 

People  V.  Utter,   72. 

People  V.  Van  Alstyne.   271. 

People  V.  Van  Dam,  467. 

People  V.  Van    Ewan,    32. 

People  V.  Van  Houter,  370. 

People  V.  Van   Zandt,    617. 

People  V.  Vasquez,  124. 

People  V.  Verduzco,     509,     2332,     3062. 
3470. 

People    V.    Vereneseneckockockhoff,    54, 
56,  72,  100,  2317. 

People  V.  Villalovas,  14. 

People  V.  Votaw,   39,   910. 

People  V.  Wademan,    1004. 

People  V.  Wagner,  186,  416,  424,  2226. 

People  V.  Walden,  104. 

People  V.  Walker,  15,  16,  125,  131,  159, 
202,  203. 

People  V.  Wallace,  17. 

People  V.  Waller,    508. 

People  V.  Wallin,  37.   268,  367,  933. 

People  V.  Ward,  201,   202,  302,  343. 

People  V.  Warden,   2.308. 

People  V.  Wardrip,  "37,  417. 

People  V.  Warfield,  373,  798. 

People  V.  Warner,  396,  423,  669,  1250. 
1251, 

People  V.  Warren,   92.    203.    3649. 

People  V.  Watson,   535,  596. 

People  V.  Waugh,    474. 

People  V.  Wayman,   526,   731. 

People  V.  Waysman,    31,    542,    1006. 

People  V.  Weaver,  884. 

People  V.  Webber,  2856.  - 

People  V.  Weber,  227,  770.  839,  887. 


5712  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol. 


People  V.  Webster,  72,  93.  379,  3413. 

People  V.  Weinseimer,  575. 

People  V.  Weir,    156.    3092. 

People  V.  Weiss,  407. 

People  V.  Welch.  124.  160.  356.  999. 

People  V.  Wells.    512.    615,   2246,   2266. 

People  T.  Westlake.    1013. 

People  T.  Wiialen.  14.   782,  5554. 

People  V.  Wheeler,    32. 

People  V.  White,     14,     328,     735,     839, 

4884. 
People  V.  Whitlow,  269.  534. 
People  V.  Whitney,    540. 
People  V.  Whittemore.    5303. 
People  V.  Wilder,  353.  874. 
People  V.  Wileman,  97.   468. 
People  V.  Wilkins.  72.  94.  138. 
People  V.  Willett,  374.  840,  2195,  2290, 

5550. 
People  V.  Williams.    14.    106.   180,   225. 

269,    331.    350.    369.    696.    876.    885, 

1005.  2289,  2319,  3666.  4838.  5550. 
People  V.  Williamson.   281.   3226,   5415. 
People  T.  Wilson.   595.   745,    771,   3021, 

4888. 
People  V.  Wilt.  535.  2280.  3406. 
People  V.  Winters.  30.  624. 
People  V.  Winthrop,  374,   839. 
People  V.  Wohlfrom.  526. 
People  V.  Wolff,   2599. 
People  V.  Wolter.   460. 
People  V.  Wong  Ah   Foo,  34.  631. 
People  V.  WonK  Ah  Ngow.  114. 
People  V.  Wong  Chow,  8.39. 
Peoi.le  V.  Wong    Hiug,    589,    665,    991, 

2187,  3412. 
People  V.   Wong  Loung.  536,  679. 
People  V.  Wong   Sang  Lung.  112,  919. 
People  V.  Wood,  06.  537.  1633. 
People  T.  Woods,   462,  464. 
Woppner,    802. 

Worden,    139,    184.    539.    629. 
Worthington.   3039. 
Wright,   255,   286,   463,   598, 


Vol.  2,  pp.  1019  to  2150  ;  Vol.  3, 
5,  pp.  4847  to  5564. 

Co.  V.  Ana- 


I'eople 
People  V. 
Pei)i)le  V. 
Peojile    V 

617. 
People  V.  Wynn, 
'People  V.  Young, 
Peoi)le  V.  Yund. 
People  V, 
People  V 
People  V 
People  V. 
Pcoide  V 
Tcoph-   \- 
People's 
Kill  7., 
People'.'*    .\:it.    Rank 


.01. 

V.t5,  1616.  3448. 
70.   496. 
Yun    Kee,  275,   517,   2280. 
Zaehello,    '228. 
Zajicek.   5.''»9. 
Zentgraf,  615. 
•.  Zoell.r,  41. 
.  Ziirek,  201,  434,  533. 

Pddg.    &    Ijoim    Ass'n    Co.    v. 
1401. 
.\:it.    Rank    of   Middletown    v. 
Itlioades.  1353,  1361,  13fi2. 
I'copIe'H   Nat.   Fire   Ins.   ('o.  v.   .Taekson. 

161. 
I'.-oplo'H  Hy.  Co.  V.  Raldwin,  2345,  2421. 
I'mpli'M  Sav.   I'ank    v.   Dcnig,  870. 
J'cf»ples  V.  Com.,  676. 
Pcojilfs  V.   .Norl  li   < 'lur.lina    It.   Co.,   1.50. 
Peoria,  I'doomiiig(on  &  Champaign  Trac- 
tion Co.   V.  ()'<'onnor,  166. 
I'ri.ria.  J».  iV  K.  J{y.  Co.  v.  Puckelt.  2S1. 
I'eoria,  etc.,  It.   Co.  V.  Sawyer,  265S. 


Co.,  220. 
R.   Co., 


[issouri,    K.    &    T.    E.    R., 


Peoria  Marine  &  Fire  Ins. 

pow,  280. 
Peoria  &  P.  Terminal  Ry.  v.  Hoerr,  176. 
Peoria   &   P.   Terminal   Ry.    v.   Schantz, 

980. 
Peoria  &  P.  U.   R.  Co.  v.  Peoria  &  F. 

R.  Co.,  2631. 
Percifull  v.  Coleman.   138. 
Percival  v.  Chase.   879.  880. 
Perdue  v.  State,  299,  438,  797. 
Pereira  v.  Star  Sand  Co.,  563. 
Perez  v.  Maverick,    100. 
Perez  v.  San  Antonio  &  A.  P.  Ry.  Co., 

105,  252. 
Perez  v.  State,  4807.  4811. 
Pergui  V.  State,  3123. 
Periiam  v.  Conev,  3805,   3806. 
Pcrido  V.  Cliicago,  B.  &  Q.  R. 
Perigo   V.   Chicago,  R.   I.  &   P. 

128,  4053. 
Perigo  V.  State.    570. 
Perin  v.  Cathcart.    1083. 
Perkins  v.  Freeman,    5331. 
Perkins  v.  Goddin,   2694,   2695. 
Perkins  v.  'lis 

1759. 
Perkins  v.  Monongahela  Valley  Traction 

Co.,  2401. 
Perkins  v.  State.  254. 
Perkins  v.  Wabash.  R.  Co.,  84.  117,  755. 
I'erkins  v.  V.   S.,    f. 
I'erkins  Bros.  Co.  v.  Anderson,  1259. 
Perlberg  v.  Gorham,  279. 
Perlman  v.   Shanck,  386,  387. 
Permenter  v.   State.   453. 
Perot  V.  Cooper,  224. 
Perovich  v.  IJ.  S.,  781. 
Perrenoud  v.  Helm.    3844. 
Perrin    v.    State,    60,    276,    1235.    1236, 

12.';9,  3193,   3228,  3411. 
I'orrow  V.  San    Antonio   &    A.    P.    Ry. 

Co.,  51. 
Perry  v.  Angelus  Hospital   Ass'n,  3969,. 

4086. 
Perry  v.  Clift,  582. 
Perry  v.  Cobb,  1200,  1201,   1202. 
Perry  v.  Levy.  573. 
Perrv  v.  P(>ople,   5.".9. 
Perry  v.  Pittsburg  Rvs.  Co..  489. 
I'errv  v.   Slieldon.   12.3.   901.  919. 
Perrv  v.  Stat(-.   78.   20O.   4.".8.   442,   502, 

506.  (^53,  751,  3210,  3212,   3217. 
l*errv   Bros.  v.  Diamond   Ice  &   Storage 

Co..  S86. 
Perrvman  v.  Chicago  City  Ry.  Co.,  4363. 

4399. 
Perrvman  v.  State,    272. 
P'rsiiing  v.  Cliicago,    B.    &    Q.    R.    Co., 

1S(;;{.  1S()9. 
Person   v.   Stoll.    9.30. 
i'erson   ».*t   Riegel   Co.   v.  Lipps,  901, 
Persons  v.   State,   101. 
Perugi   V.   Stale.   159. 
Pervda  v.   Slate.   1611. 
I'e.shine  v.   Sli<'|.i.er.son.   922,   924. 
I'eters   v.    I'.ourneau,  'J2. 
I'e(ei-s  V.   Ilow.ard,   556. 
J'elers   V.    Lolim.'iii,   2SS9. 
I'cLers  v.  McKay   &,  Co.,  251. 


CASES    CITED 


571.*? 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  lOlS  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  !>564. 


Peters  v.  Southern    Pac.  Co.,   97G. 

Peters  v.  Tackaberry.    1159. 

Peters    Branch    of    International     Shoo 

Co.   V.   Blake,   145,  4439.   4440.   4441, 

4442. 
Petersen  v.  California  Cotton  Mills  Co., 

4071. 
Petersen  v.  Elsjin,  A.  &  S.  Traction  Co., 

1717. 
Petershagen   v.    Star   Clothing   Co..   828. 
Peterson  v.  Arldnd,  714,  5397,  5398. 
Peterson  v.  Baker,   552. 
Peterson  v.  Bognor,   685. 
Peterson    v.    Chicago    Consol.    Traction 

Co..  1978. 
Peterson  v.  Chicago,   M.   &    St.    P.   By. 

Co..  767,  997. 
Peterson    v.    Chicago   &   O.    P.   Elevated 

R.   Co..   159. 
Peterson  v.  Fullerton,  12. 
Peterson  v.  McAllister,  895. 
Peterson  v.  McManns,    766,    833. 
Peterson  v.  Pusey.   357. 
Peterson   v.  Seattle  Electric  Co..   5079. 
Peterson  v.  State.   91.   334,   511,   837. 
Peterson  v.   Wadley   &   Mt.   V.   R.   Co., 

844. 
Peterson  v.  Westmann.  25.31.   2.532. 
Peterson's  Ex'rs  v.  P^llicott,  554. 
Petit    V.     Colmarv,     2730,     2735,     2741, 

2744,  2746. 
Petre  v.  Petre.  2504.  2505. 
Petrich  v.  Union.  21. 
Petrolenm    Iron    Works   Co.   v.    Bulling- 

ton,  770. 
Petry  v.  Cabin   Creek  Consol.  Coal  Co., 

554. 
Petterman  v.  Burlington,    2375. 
Petterson  v.  Butler   Bros.,   886. 
Petterson  v.  Payne,    996. 
Petteway  v.  State.    652. 
Pettigrew  v.  P.arnum.   908. 
Pettigrew  v.   State,  550. 
Pettine  v.  Territory  of  New  Mexico,  516. 
Pettis  V.  State,  226.  3059. 
Pettit    V.    Commissioners    of    Wicomico 

County.  635. 
Pettithory  v.  Clarlfe   &    Courts,    737. 
Pettus  &  Buford  v.  Kerr,  996. 
Petty  V.  .Tordan-Spencer    Co.,    1015. 
Petty  V.   San  Antonio,  236. 
Potty  V.   State.   2246.   2271. 
Pettyjohn  v.  Liebscher,  691. 
Pettyjohn   v.    National   Exchange   Bank 

of  I^ynchburg.  4434.  4444. 
Peyser  v.  Western  Dry  Goods    Co.,  172. 

1015. 
Peyton  v.  State,  215.   6.30. 
Pfaffenback  v.   Lake  Shore  &  M.  S.  Rv. 

Co..  560.  682.  1994. 
Pfarr  v.  Standard  Oil  Co..  370. 
Pfeffele  v.   Second    Ave.   R.   Co..   857. 
Pfeiffer  v.  Oregon-Wa.shington  R.  &  Nav. 

Co..  291,  900.  4040,  4046,  4007.  4076, 

41.34. 
Pfirshing  v.  Heitner,  687. 
Pfister    V.    Milwaukee    Free    Press    Co , 

3679,  3722. 
Pfohman  v.  Chicago  &  A.  R.  Co.,  554. 

Inst.to  Juries— 358 


Pharr  v.  State,   16,  462. 

Phelan  v.  Granite  Bituminous  Paving 
Co.,  285,  4369. 

Phelan  v.  State,  426. 

Phelps  V.  Chicago,  R.  I.  &  P.  Rv.  Co., 
2021. 

Phelps  V.  Mayer,   932. 

I'helps  V.   State,  14,  821. 

Phelps.  Dodge  &  Palmer  Co.  v.  Sam- 
son, 4909. 

Phenix  v.  Castner,   492. 

Phenix  Ins.  Co.  v.  Hart.  829.    " 

Plienix   Ins.  Co.  v.  Woland,  291. 

I'hifer  v.  Alexander.  968. 

I'hifei"  V.  Commissioners  of  Cabarrus 
County.  920.  936. 

Philadelpliia,  B.  &  W.  R.  Co.  v.  Buch- 
anan, 895. 

Philadelphia,  B.  &  W.  R.  Co.  v.  Craw- 
ford,  2021,  2022,   2023,  2024,   2030. 

Philadelphia.  B.  &  W.  R.  Co.  v.  Diffen- 
dal,   1683,  1684. 

Philadelphia,  B.  &  W.  R.  Co.  v.  Hand, 
479. 

Philadelphia,  W.  &  B.  R.  Co.  v.  Ander- 
son,  1770.   19.32,  1936.   1936,  2380. 

Philadelphia,  W.  &  B.  R.  Co.  v.  Harper, 
908. 

Philadelphia,  W.  &  B.  R.  Co.  v.  Hoge- 
land.  4620,   4705,  4712,  4721. 

Philadelphia.  W.  &  B.  R.  Co.  v.  State, 
46S0,  4688.  4690. 

Philadelphia  &  R.  R.  Co.  v.  Derby.  4182, 
4.581. 

Philadelphia  &  Reading  C.  &  I.  Co.  v. 
Kuecken,   4441. 

Philamalee  v.  State,  331,  840,  3620, 
5551. 

Philbrick  v.  State,  73,  3417. 

Philip  Schneider  Brewing  Co.  v.  Amer- 
ican Ice-Mach.  Co.,  959. 

Phillip-Carey  Co.  v.  Manes,  835. 

I'hillips,   Appeal   of,  2546. 

Phillips,  In  re,  821. 

Phillips  V.  Bradshaw,  36S6.  3691,  3704. 

Phillips  v.  Brittingham,  1096. 

Phillips  v.  Durham  A-  (\  K.  Co.,  4768, 
4770,  4771,  4772,  4791. 

Phillip®  y.   Giles,    10. 

Phillips  v.  Inhabitants    of   Veazie,    6. 

Phillips  v.  Jacobs,  197. 

Phillips    V.    Lewis.    247. 

Phillips  y.  Pryor,  155. 

Phillips  v.  St.  Louis  Southwestern  Ry. 
Co.   of  Texas.  147. 

Pliillips  v.  Scales  Mound.  2616,  2620, 
2t;39. 

Phillips  v.  Smoot,    909. 

Phillit)s  y.  State,  1.31, 152,  22.5,  269,  .3.54, 
4(12.  428.  468,  470.  527.  535,  538,  568, 
751,    8,50,    910.    915,   1615,   2258. 

Phillips  y.  Thorne,  856. 

Phillips  y.  Wayman.  2112. 

Phillips  y.  Wilmington  &  W.  R.  Co., 
807,  811.  938. 

Philpot  V.   Lucas,  721. 

Philpott  y.  Jones,  66,  S3. 

Philpott  V.  Kirkpatrick,  780. 

Phinizy  v.  Bush,    792. 


5714  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  484"  fn  5564. 


Phipps  V.  State,  830. 

Phoenix    Assur.    Co.  v.  Colnmbia    &    P. 

S.  R.  Co..  136. 
Phoenix   Assur.    Co.  v.  Lucker,    944. 
Phoenix  Ins.  Co.  v.  Gray,  88. 
Phoenix    Ins.   Co.  v.  La   Pointe,   366. 
Phoenix  Ins.  Co.  t.  Moog.  172,  480,  961. 
Phoenix  Ins.  Co.  of  Hartford  v.  Newell, 

2773. 
Phoenix  Ins.  Co.  of  Hartford  v.  Padgitt, 

2800. 
Phcenix  Ins.   Co.  of  Hartford,  Conn.,  v. 

Keal,  173. 
Phoenix   Mut.   Life   Ins.   Co.  v.   Raddin, 

3775. 
Phcpiiix     Nat.     Bank  v.  Taylor,     1354, 

1358. 
Phoenix  Ry.  Co.  v.  Landis,  832,  993. 
Phopnix    Ey.    Co.    of    Arizona  v.  Reals, 

975. 
Picino  V.  Utah-Apex   Mining   Co.,  2898. 
Pickard  v.  Bryant,   833. 
Pickens  v.  South  Carolina  &  G.  R.  Co., 

921,  986. 
Pickons  V.  ^tate.  2240.  2241,  2277. 
Pickering  v.  U.   S.,   113. 
Pickert  v.  Marston,   4516. 
Picket  V.  Morris,    165. 
Pickett  V.  Handy,  1009. 
Pickett  V.  State,  594,  719. 
Pickford  v.  Talbott,    895. 
Pickles  y.  Ansonia,   4235. 
Pifckrell  v.  State,  286.  466. 
Pidcock  V.  West,  2406.  2447.  5258. 
Piedmont  &  George's  Creek  Coal  Co.  v. 

Kearnev.  4197,  4201. 
Piehl  V.  Piehl,  40. 

Pienta  v.  Chicago  City  Ry.  Co.,  325. 
Pier  V.  Prouty,   197. 
Pierce  v.  Aiken,  230. 
Pierce  v.  Atlanta  Cotton  Mills,  165. 
Pierce  v.  Brown,  836. 
Pierce  v.  C.    H.   Bidwell   Thresher   Co., 

644,  1009. 
Pierce  v.  Cole,    2883. 
Pierce  v.  Decatur    Coal    Co.,    151,    224. 
Pierce  v.  General  Fire  Assur.  Co.,  987. 
Pierce  V.  Globe  &  Rutgers  Fire  Ins.  Co., 

9S7. 
Pif-rce  V,  Michel,  821. 
Pierce  v.   Security    Ins.    Co.,    987. 
I'iercc  v.  State,   ISO,   370. 
I'ierce  v.  United    Gas    &    Electric    Co., 

(17,  740. 
Piorson  v.  Illinois    Cent.    R.    Co.,    244, 

.561,  1744. 
J'icr.son  v.  Lyon  &  Healy.  2684,  4365. 
I'icraon  v.  Modern   Woodmen   of  Ameri- 
ca. 898. 
PifTHon   V.   Smith,   S29. 
I'i.Tson  V.  State.    181,   4.34,   436,   503. 
Piette    V.    I'.avariiiii    Pinwing    Co.,    738. 
Pigford  V.  N(jrl'()lk-S(>ullieru    II.  Co.,  136. 
PiKott  V.   State,  ."..".4. 
I'iku   V.   S(atr.    -J'M,   910. 
rilclicr  .Mf^'.  Co.   V.  'I'onjie's  Kx'x,  665. 
I'ilgrim  v.  Brown,  300. 


Pilgrim  v.  State,    198. 
Pillar  V.  State,  804. 
Pillard  v.  Chesapeake  S.  S.  Co.  of  Bal- 
timore, 736. 
Pillsbury  v.  Sweet,    877. 
Pilson  V.  Tip-Top  Auto  Co.,  900.  2973. 
Pilstrand  v.  Swedish  Methodi.st  Church, 

5505. 
Piluso  V.  Spencer,  726. 
Pim  V.  St.  Louis  Transit  Co.,  2-52. 
Pinckard  v.  State,  424.    . 
Pine  V.  Com.,  3562. 
Pine      Bluff      Hotel      Co.  v.  Monk      & 

Ritchie,   1584,   1588. 
Pine    BlufE    Natural    Gas    Co.  v.  Guest, 

747. 
Pink  V.  State.  624. 
Pinkerton  v.  Verberg,  2737.  2745. 
Pinkerton  v.  Woodward.      3523,      3524. 

3525   3526. 
Pi'nson  v.  State,  119,  469,  533,  753,  958. 
Pioneer  Fireproof  Const.  Co.  v.  Sunder- 
land, 807. 
Pioneer    Fire-Proofing    Co.    v.    Clifford, 

647. 
Pioneer  Hardwood  Co.  v.  Thompson,  69. 
Pioneer   Telephone   &   Telegraph   Co.  v. 

Kophart,  5199. 
Piowaty  v.  Sheldon.  288. 
Piper  V.  Boston  &  M.   R.  R.,  710,  899. 
Piper  V.  Murray.   1017. 
Pipkin  V.  State,   280. 
Pippin  V.  State.  113,  152,  533,  787. 
Pisa  V.  Holy.   6-t5. 
Pisar  V.  State.  157. 
Pitcairn  v.  Philip  Hiss  Co..  1584. 
Pitchcock  V.  Donnahoo,   5048. 
Pitman  v.  Drown,  667,   670. 
Pitman  v.  Mauran,  934. 
Pitman  v.  ]\Iolsberrv.    950. 
Pitman  v.  State,    760. 
Pitner  v.  State,   343. 
Pittman  v.  Chicago  &  E.  I.  R.  Co.,  478. 
Pittman  v.  Gaty,  55S,  559. 
Pittman  v.  Pittman,  65. 
Pittman  v.  Weeks.    718. 
Pitts  V.  Rape,  414. 
Pitts  V.  State.  229,  527,  600,  662,  756, 

850. 
Pitts  V.  Whitman,   880. 
Pittsburgh.   C,  C.   &   St.  L.  Ry.  Co.  v. 

Arnott,  67. 
Pittsburgh,  C,  C.  &  St.  L.  Ry.  Co.  v. 

Banfill,  69,  747. 
Pittsburgh,   C,   C.  &   St.  L.  Ry.  Co.  v. 

Bovard.  4141. 
Pittsburgh,   (\.  C.   &  St.  L.  Ry.  Co.  v. 

Burton,   26S6. 
Pittsburgh,  ('.,   C.   &   St.   L.   Ry.  Co.  v. 

Chappell,    28. 
Pittsburgh.  ('.,  C.   &  St.  L.   Ry.   Co.  v. 

Collins.  (;7(;.  9S.3. 
Piltsi)iugh,   C.  C.   &   St.  L.   Ry.  Co.  v. 

Cottman,  210. 
Pittsburgh,   C.  C.   &   St.   L.   Ry.  Co.  v. 

Dnhlin,   292. 
Pitlsliurgb,   C.  C.   &   St.  L.   Ry.   Co.  v. 

Gage,   2G38. 


CASES   CITED 


5715 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol    i 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845-    Vol.  5,  pp.  4847  to  5564. 


Pittsbm-gh,  C.  C.  &  St.  L.  Ry.  Co.  v. 

Haislup,  35G. 
Pittsburgh,   C.  C.   &   St.  L.  Ry.   Co.  v. 

Hewitt.   859. 
Pittsbiirgh,   C,  C.   &   St.  L.   Ry.   Co.  v. 

Hi"-"s    997. 
Pittsburgh,   C..   C.   &   St.  L.   Ry.  Co.  v. 

Kinnare,   722. 
Pittsburgh,   C.   C.   &  St.  L.  Ry.   Co.  v. 

Lightheiser.    725. 
Pittsburgh,   C,  C.   &   St.  L.  Ry.   Co.  v. 

Montgomery,  2373.  2407. 
Pittsburgh,   C.  C,  &   St.  L.  Rv.  Co.  v. 

Noftsker,  097. 
Pittsburgh,   C.  C.   &   St.  L.  Ry.   Co.  v. 

O'Conner,  66,  864. 
Pittsburgh.   C,  O.   &   St.  L.  Ry.   Co.  v. 

Parish    564 
Pittsburgh.   C.,  C.  &   St.   L.  Ry.   Co.  v. 

Pence,  70. 
Pittsburgh,  *  C,   O.   &   St.  L.  Ry.   Co.  v. 

Richardson,   1768. 
Pittsburgh,   C,  C.  &  St.  L.  Rv.  Co.  v. 

Robson.  70,  254. 
Pittsburgh.   C,   O.   &  St.  L.  Ry.   Co.  v. 

Rogers,   157. 
Pittsburgh,   C,   O.  &  St.  L.  Ry.   Co.  v. 

Sudhoff,   923. 
Pittsburgh,   C,   O.   &   St.   L.  Ry.   Co.  v. 

Wood,  975.   1000. 
Pittsburgh,    C.    &    St.    L.    Ry.    Co.    v. 

Krouse,  1017. 
Pittsburgh,   C,   O.  &  St.  L.  Ry.   Co.  v. 

Noel,  552. 
Pittsburgh,  C.  &  St.  L.  Ry.  Co.  v.  Spon- 

ier,   125,  2374. 
Pittsburgh  Coal  Co.  v.  Northy,  4991. 
Pittsburgh,  Ft.  W.  &  C.  Ry.  v.  Probst, 

948,  950. 
Pittsburgh  Rys.  Co.  v.   Givens,  975. 
Pittsburgh  &  W.  Ry.  Co.  v.  Thompson, 

962. 
Pizana  v.  State.  435. 
Place  V.  Grand  Trunk  Ry.  Co.,  946. 
Place  V.  Grand  Trunk  Ry.  Co.  in  Cana- 
da, 70. 
Plake  V.  State,  73. 
Plant  V.  Connecticut    Co.,    5084. 
Plant  V.  State,   269. 
Planters'   Gin   Co.  v.  Washington,  3966. 
Planters'   Mut.   Ins.  Ass'n  v.  Dewberry, 

2797. 
Planters'   Mut.   Ins.    Co.  v.  Lyons,   Lin- 

denthal  &  Co.,  2S07.  4497,  4516,  4517. 
Planters'  Oil  Co.  v.  Keebler,  835,  3946, 

4079. 
Plantz  V.  Kreutzer  &  Wasem,  259. 
Plath  V.  Brunken,  722,  5561. 
Piatt  V.  American   Cement  Plaster  Co., 

4858. 
Platter  v.  Minneapolis  &  St.  L.  R.  Co., 

2489,  2490,  5522. 
Platz  V.  McKean  Tp.,  40,  318. 
Pleak  V.  Chambers,  925. 
Pleasants  v.  Scott,    277. 
Pledger  v.  Chicago,  B.  &  Q.  R.  Co.,  985, 

1717,  4561.  4562. 
Pless  V.  State,  3048. 


Ploy  V.  Lavette,  223. 

Plooser  V.  Central  R.  Co.  of  New  Jersev. 

261. 
Plopper  V.   St.  Louis  &  N.  E.   R.  Co., 

289. 
P.  Lorillard  Co.  v.  Clay,  695. 
Plumb  V.  Curtis,   145. 
Plumley  v.  State,  3278,  3306,  3307,  3318, 

3319,  3349. 
Plummer  v.  Boston    Elevated    Ry.    Co., 

77    238    97.5 
Plummer 'v.   Collins,    3827,    3830,   3832, 

3833,  3841,  3852. 
Plummer  v.  Indianapolis  Union  Rv.  Co., 

178,  223,  853,  4702. 
Plummer  v.  State,  270,  303.  353,  354. 
Plunkett  V.  Levengston,   391. 
Plnnkett    v.    Piedmont    Muf,    Ins.    Co., 

2810. 
Plymouth   Cordage   Co.  v.   Smith,   1294, 

1347. 
Pocahontas    Consol.     Collieries     Co.     v. 

Hairston,  554,  759,  986. 
Pocahontas   Guano   Co.   y.   Collins-PIass 

Co.,  4897,  4981,  4983,  4984. 
Podona  v.  Lehigh  Valley  Coal  Co.,  149. 
Podrat    V.    Narragansett    Pier    R.    Co.. 

161. 
Poinsett  Lumber  &  Mfg.  Co.  v.  Traxler, 

4007. 
Poirier   v.    Bartlett   Lumber   Co.,    3915. 

3990.  4010. 
Pokriefka  v.  Mackurat,  48. 
Poland  V.  IMcDowell.   933. 
Poland  V.  Miller,   689. 
Poland   V.   Supreme  Tribe  of  Ben   Hur. 

896. 
Polanka  v.  State,  434. 
Policemen's   Benev.  Ass'n  of  Chicago  v. 

Ryce,  3782,  3786. 
Polin  V.  State,  525. 
Polino  V.  Keck,  903. 
Polk  V.  Brown,   222. 
Polk  V.  State,  272,  342,  3429. 
Polk  V.  Western  Assur.  Co..  2807,  2809. 
Polkinghorn   v.    Riverside    Portland   Ce- 
ment Co..  982,  4022. 
Pollak  V.  Davidson,   818. 
Pollard  V.  Carlisle,  726. 
Pollard  V.  McCrummen,  5354. 
Pollard  V.   State,  597,  629. 
Polly  V.  McCall,  888. 
Poison  v.  Com..  419. 
Polykranas  v.  Krausz,  75.  139,  936. 
Polytinsky   v.   M.   F.   Patterson   &   Son. 

2055   2058. 
Pomerene  Co.  v.  White,  2426. 
Ponca  City  Ice  Co.  v.  Robertson.  985. 
Pond  V.  Wyman,  909,  1017. 
Ponder  v.  State,  374,  437,  499,  507,  528. 

1005. 
Pontius  V.  Kimble.  3830. 
Pool  V.  Jackson,  4263,  4290,  4291,  4294. 
Pool  V.  White,  8. 

Poole  V.  Boston  &  M.  R.  R.,  886. 
Poole  V.  People,   519. 
Pooler  V.  Smith.   140,   881,  1371. 
Poor  V.  W.  P.  Fuller  &  Co.,  356. 
Poore  V.  Magruder,  283. 


5716 


CASES   CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  .^564. 


Poorman  v.  Smith's  Ex're,  837. 

Pope  V.  Pope,  729. 

Pope  V.  Rigss,   285. 

Pope   v.   Seaboard   Air  Line  Ry.,  665. 

Pope  V.  State.   330.  453.  460,  744,   751. 

754,  781.  785.  849,  2590. 
Pope  V.  Taliaferro,    835. 
Popella  V.  State,  5414. 
Poppell  V.   State,   337. 
Porath  V.   State,  36. 
Porcli  V.  State.  450,  2254. 
Poreba    v.    Illinois    Midland    Coal    Co., 

3939. 
Porges  V.  Jacobs,  4416. 
Porter  v.  Buckley,    919. 
Porter  v.  Knijibt.   72.3. 
Porter  v.  La  Rue.  5429,  5442. 
I'orter   v.    Missouri    Pac.    Ry.   Co.,   266, 

767. 
Porter  v.  Nelson,   44. 
Porter  v.  People.   318,  332. 
Porter  v.  St.     Joseph     Stockyards    Co., 

490. 
Porter  v.  State,  74,  428,  576,  614,  831, 

851,  915.  927. 
Porter  v.  Tennessee  Coal,  Iron  &  R.  Co., 

.3889.  4037,  4115,  4120,  4180. 
Portland  &  S.  Ry.  Co.  v.  Clarke  Coun- 
ty. 987. 
Portland   &   S.   Ry.  Co.   v.   Ladd,   2641, 

3801. 
Portneuf-Marsh  Valley  Irr.  Co.  v.  Port- 

neuf  Irrigating  Co.,  1010. 
Portsmouth    Cotton    Oil    Refining    Corp. 

V.  Madrid  Cotton  Oil  Co.,  853. 
Portsmouth  St.  R.  Co.  v.  Feed's  Adm'r, 

2469.  5114,  5121. 
Portwood  V.  State,   4463,    4466.^4467. 
Posener  v.  Harvey,   574,   737,   979. 
Posey  V.  (Jamble,   2049,  5331. 
Posey  V.  Patton,  855,  856. 
Posey  V.  State,  4803. 
Post  V.  Bird,  955. 
Post  V.  Chicago  &  N.  W.  R.  Co.,  1740, 

1757. 
Post  V.  Lang.  3600. 
Post  V.  I.,eland,   731. 
Post  V.  T'.   S.,  22. 

Postal  Telegraph-Cable  Co.  v.  Box,  259. 
Postal  Telegraph  Cable  Co.  v.  Brantley, 

65. 
Postal  Telcgniidi  ("able  Co.  v.  Dougla.ss, 

1002. 
Postal   Tel.  Cable  Co.  v.  Ilulsey,  955. 
Postal   Tel.  (!able  Co.  v.  .lones,  786. 
Postal  'J'elegi;iiih  Cable  Co.  v.  Likes,  67. 
Piistal    Ti'iigraph-CJablo   Co.    v.    Minder- 

liout,   572. 
I'oHtell  V.  C'om.,  92. 
I'oston  .V.  Smith's  E.v'r,  049. 
I'r)Ston   V.  State,  4.37. 
Potr-ra  V.    lirookliaven,  85,  750,  778. 
Potninac.    Steaiiilio!it    Co.    V.    Harlan    & 

Holliiigsworth    Co.,  49(i3. 
Potter  V.   Ralilwiti,  57;!. 
1 'oil IT   V.   ('r)in.,   6(i0. 
Poll,  r  V.  St.   Ixiiis  &:  S.  F.  11.  Co.,  8-14. 
I'otl.r  V.   State.   .39. 
Poller  V.   Womach,  689. 


Potter  V.  Wooster.  170,  216. 

Potts  V.  Clarke,  950. 

Potts  V.  Com.,   407. 

Potts  V.  House.    8.   178. 

Potts  V.  State.   202,   4.39. 

Poullain  v.  Poullain,  832. 

Pound  V.  Port  Huron  &  S.  W.  Ry.  Co., 

891,  961. 
Pound  V.   State.  39,  78. 
Pounds  V.  Coburn.   2108. 
Pounds  V.  State,  130,  190. 
Poinidstoue  v.  Jones,    167. 
Pouppirt  V.  Greenwood,    991. 
Powder  Valley  State  Bank  v.  Hudelson, 

900.  978. 
Powell  V.  Alton  &  S.  R.  R..  495.  ■ 
Powell  V.  Augusta  &  S.  R.  Co.,  637. 
Powell  V.  Berry,  895. 
I'owell  V.  Chittick,  95. 
Powell  V.  .Tones,  6,  834. 
Powell  V.  Kansas  City   Rys.   Co.,   5076. 

5113. 
Powell  v.jKoehler,   .3796. 
Powell  V.  Nevada,  C.  &  O.  Ry.,  4370. 
Powell  V.  S.    Morgan    Smith    Co.,    985. 
Powell   V.   State,   15,  29.  254,  255,   314, 

34.3,    344,    517,    541,    785,   957,    5014, 

5538. 
Powell  V.  Union  Pac.  R.  Co.,  828,  2008, 

2479. 
Powell  V.  Weber-Stair    Co..    5299. 
Powell  V.  Wilmington  &  W.  R.  Co..  162. 
Powell  Music  Co.  v.  Parkersburg  Trans- 
fer &  Storage  Co.^  903. 
Power  V.  Harlow,   731. 
Power  State  Bank  v.  Car\'er,  759. 
Power  &  Bro.  v.  Turner,  210,  260. 
Powers  V.  Allen,  9.34. 
Powers   V.    Chicago,    B.    &    Q.    Ry.    Co., 

726. 
Powers  V.  Com  ,  352,  542. 
Powers  V.  Ingraham,   551. 
Powers  V.  McFerran,  869. 
Powers    V.    Norfolk    Southern    R.    Co., 

4570. 
Powers  V.  State.  131,  157,  184,  467,  531, 

842.  908,  31. "59. 
Powbatan   Lime   Co.  v.  AflBeck's  Adm'r, 

77.'). 
Powhatan  Lime  Co.  v.  Whetzel's  Adra'x, 

694.  902. 
P.  P.  Emorv  ]\Ifg.  Co.  v.  Rood,  880. 
Prairie   Creek    Coal   Mining   Co.  v.  Kit- 

trcll,   23(15. 
I'rall   v.   Underwood,  4454. 
Prater  v.  Com.,  496. 
Prater  v.  State,  314,  356. 
Prallier  v.  Connecticut    Fire    Ins.     Co., 

2.si:(;. 

Pratt   v.  Chicago,    R.    I.    &    P.    R.v.    Co., 

1.54. 

Pratt   V.  Kinibip.    7.S0. 

Pratt   V.  Rnuiids,   2  19. 

I'ralt   V.  Stat.-,  30!»;  5(!S,  2228,  ,3375. 

Pratt  V.  Utah     J/iglit    \-    Traction    Co., 

214. 
I'ratt     Cousol.     Coal     Co.  v,  DavidBO/>» 
,     244. 


CASES   CITED  5717 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2].50  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Prntt    Engineering    &    Machine    Co.  v. 

Trotti.  564. 
Tratt  &   Co.   v.   Metzsrer.   41)86. 
Prattville    Cotton    Mills    Co.  v.  McKin- 

nev.    14,S.   290. 
Pra.v  V.  Carlwi'll.  950.  984. 
Prav  V.  TTnion   Casualty   &    Sui'etv   Co.. 

997. 
Pro  V.   Standard    Portland    Cement    Co., 

.''.906.   4011.   4022.   4025,   4026. 
Prerker  v.   Slayton.    285. 
Predmore  v.  Consumers'  Light  &  Power 

Co.,   884. 
Prement  v.  Wells,  3990,  4046,  4067. 
Prendergast  v.  State,  343. 
Prentice  v.   Securit.v    Ins.    Co.,    220. 
Prentiss  v.  Ross'    Estate.    138. 
Presbyterian  Churoli  of  New     Boston  y. 

Emerson,   4914,   4986. 
Prescott  V.   Patterson.  956. 
Prescott    &    N.    W.    R.    Co.  v.  Franks, 

4667. 
Prescott    &    N.    W.    Ry.    Co.  v.  Morris, 

157,   1973. 
President,  etc.,  of  Baltimore  &  R.  Turn- 
pike  Road  V.   State,   2479.   5.336. 
President,   etc.,    of   Monon2;ahela   Bridge 

Co.  V.  U.  S..  497. 
Preslev     v.     Kinlock-Bloomington      Tel. 

Co.,  648. 
Preslev  Fruit  Co.  v.   St.  Louis.  I.  M.  & 

S.  Ry.  Co.,  8. 
Pressed  Steel  Car  Co.  v.  Nist,  975. 
Presser  v.   State,  3212,   3213. 
Pressley  v.  State.   225,   669.   849. 
Pressly  v.  Dover   Yarn   Mills.   4053. 
Press  Pub.  Co.  v.  Monteith.  3720. 
Preston  v.  State.   36,   226.    783,    822. 
Preston     Nat.     Bank  v.  Michigan     Mut. 

Fire  Ins.  Co..  48. 
Prettvman  v.  Unland.   3611. 
Prewett  v.   State,    273. 
Prewitt  V.  Martin,    984. 
Prewitt  V.  Southwestern     Telegraph     & 

Telephone  Co..  244. 
Prewitt  V.   State,  306. 
Priblile  v.  People,    616. 
Price  V.  Barnard.   206.   1003. 
Price  V.  Breckenridge.    757. 
Price  V.  Burlington,  C.  R.  &  M.  R.  Co., 

970. 
Price  V.  Carter,  676. 
Price  V.  Chesapeake   &  O.   R.   Co.,  5.54. 
Price  V.  Clover  Lead   Coal  Mining   Co., 

729. 
Price  V.  Coblitz,  998. 
Price  V.  Denison,   3853. 
Price  V.  Ornntz,   4414. 
Price  V.  Hallctt.   2.540.   2667. 
Price  V.  Heath.  369,  545. 
Price  v.  Hiram    Lloyd    Bldg.    &    Const. 

Co.,  38. 
Price  V.  L<^derer,   23. 
Price  V.  ^Metropolitan    St.    Ry.    Co.,    75, 

2000.  2384. 
Price  V.  Northern      Electric     Ry.      Co., 

643,  894. 
Price  V.  Pankhurst,   055. 


Price  V.  Patrons'     &     Farmers'     Home 
Protection  Co.,  15.3. 

Price  V.   Pittsburg,  Ft.  W.  iVc  C.  R.  Co.. 
.3583,  3597. 

Price  V.   St.  Louis.  I.  M.  &  S.  Ry.  Co., 
247.  4774,  4784.  4794. 

I'rice  V.   State.   186.  254.   .305.  434,  462. 
516,  532.  538,  543,  7.38,  745. 

Price  V.  U.   S.,  327. 

Price  V.  Wood.    558. 

Price  Mercantile  Co.  v.  Cuilla.  111. 

Prichard  v.  Hopkins,  2916.  2952. 

I'ridmore  v.  Chicago,    R.    I.    &    P.    Ry. 
Co.,  105. 

Priebe  v.  Crandall,    146. 

Piiel  V.  Adams.  846. 

Priesmeyer  v.  St.     Louis     Transit     Co., 
670. 

Priesmuth  v.   State.  226. 

Prince  v.   State,  506.  522.  627. 

Prince  &  Co.  v.   St.  Louis  Cotton  Com- 
press Co..  063. 

Princeton    Coal    Mining    Co.  v.  Downer, 
3889.  .3938. 

Prindiville  v.  People,    857. 

Prine  v.  State,    788. 

Prinde  v.  State,   840. 

Prinzel  v.   Stat^.  6.52« 

•T'rior  V.    Schmeiser,    1.572. 

Prior  V.  Territory.  333,  506,  .55.33. 

Prior  V.  White.  908. 

Pritchard  v.  Edison    Electric    Illuminat- 
ing Co..  573. 

Pritcliett  V.  Moore,  2674. 

Pritchett  v.  Munroe.   553. 

Pritchott  V.  Overman,    165. 

Pritchett  v.   Southern  Ry.  Co..  8-54.  900. 

Pritcliett  V.   State,  76.  375.  622.  823. 

Probert  v.  Anderson,    1003. 

Probst  V.  Trustees  of  Boaikl   of  Domes- 
tic Missions,  944. 

Procter  v.  Pointer,    .59. 

Procter  v.  Thompson.  .59. 

Proctor  V.   Sjjratley    891.  4904 

Proctor  V.  State,  1106.  .3070,  3165. 

Proctor     Coal     Qo.  v.  Beaver's     Adra'r, 
249,  734. 

Producers'      Coal      Co.  v.  Mifflio     Coal 
Mining  Co..  773. 

Producers'   Oil   Co.  v.   State.  .398.   1460. 

Proffitt     Mercantile     Co.  v.  State     Mut. 
Fire  Ins.  Co.,  204. 

Prooer  V.  Lake  Shore  «fe  M.  S.  Rv.  Co., 
4680. 

Propes  V.  State.   316. 

Protection    Life    Ins.    Co.  v.  Dill.    484, 
776. 

Protlioro  v.  Citizens'   St.  Rv.  Co.,  1935. 
1972. 

Providence       Washington       Ins.     Co.  v. 
Wolf.  807. 

Provident   Sav.  Life  Assur.  Soc.  of  New- 
York  V.  Hadley,    7. 

Provines  v.  Heaston.    804. 

Provo  V.   State,   631. 

Provost  v.  Brueck.  984. 

Prudential  Ins.  Co.  of  America  v.  Lear, 
832. 


5718 


CASES   CITED 


The 


figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Prudential     Ins.      Co.      of     America  v. 

Union  Trust  Co.,  166. 
Pruner  v.  Detroit    TTnited    R.y.,    252. 
Pryor  v.  Co?gin.  829. 
Pryor  v.  Portsmouth  Cattle  Co..  137. 
Pryor  v.  State,  16. 

Public  Utilities  Co.  v.  Handorf,  75.  295. 
Public     Utilities     Co.  v.  Iverson,     5058, 

5061,  5064,  512S.  5151. 
Puett  V.  Beard.  854. 
Pu^f't   Sound   Electric   Ry.  v.  Harrigan, 

4021. 
Pugh  V.  Schlindler,    1440. 
Pugh  V.  State,  32,  153,  273. 
Puijsley  V.  Smyth,  3499. 
Pulaski  Mining  Co.  v.  Hagan.  756.  893. 
Pulcino  V.  Long    Island     R.     Co.,    268, 

4700. 
Pullen  V.  Boston  Elevated  Ry.  Co.,  641. 
Pullen  V.  State,  438. 
Pullman   Co.  v.  Custer,    768,   835. 
Pullman  Co.  v.  Krau.ss,  747. 
Pullman  Palace  Car  Co.  v.  Adams,  853, 

2033. 
Pullman's  Palace  Car  Co.  v.  Harkins,  7. 
Puis  V.  Horn  beck.  4959.  4979. 
Pulsifer  v.  Shepard,    2717.    5298. 
Pumorlo  V.  Merrili,  354.  355.  2402. 
Pungs  V.  American     Brake    Beam    Co., 

983. 
Purcell  V.  English,  191,  195. 
Purcell  V.  McKeel,   776. 
Purcell  V.  Merrick,  2850,  2852. 
Purcell  V.  Tibbies,  572. 
Purcell  V.  Warbnrton,  3589. 
Purdom  v.  Brussells,    242. 
Purdy  V.  People,  31,  41,  335,  567. 
Pure  Oil   Co.  v.  Chicago,  M.   &  §t.  P. 

Ry.  Co.,  978. 
Purity  Extract  &  Tonic  Co.  v.  Holmes- 

Ilartsfield   Co.,  .399. 
Puri.oll  V.  Raleigh  &  G.  R.  Co.,  4571. 
Purtell  V,  State,   839. 
Purtle  V.  Casey,  230. 
Purvis  V.  Atlanta     Northern     Ry.     Co., 

284. 
Purvis  V.  State,  438. 
Puryear  v.   State,  275,  435,  564. 
Pusey  V.  Atlantic    Coast    Line    R.    Co., 

4(;23,  4666. 
I'uth  V.  Zimlileman,   573. 
I'utnam   v.  Prouty,  211. 
Putnam  v.  Wadlcy,  2682,   268.3. 
Pye  V.  I»yo,  (;69. 
Pve  V.  State,  12855,  2862. 
Pyle  V.  Gal  higher,   i:^s:5,   1405,   21.36. 
Pyle  V.  Pyle.   747,   2507. 
Pyle  V.  State,  7.S9. 

Pyno   V.    Broadway,   etc.,   R.   Co.,   5122. 
I'yuc  V.  Delaware,  L.  &  W.  R.  Co.,  411. 


Qnnckenbush  v.  (iraf,   ■1S75. 
(.2u!uki'iibiiHh   V.   Loa    Angeles    Ry.    Cor- 

poDitioti,    284. 
Qnaifi!    v.    Chicago    &    N.    W.    lly.    Co., 

1798,  170U. 


Quails  V.  State,  293. 

Qualy  V.  Johnson,  247. 

Quanah,  A.  &  P.  Ry.  Co.  v.  Bone,  921. 

Quanah,  A.  &  P.  Ry.  Co.  v.  Gallowav. 

927,  968. 
Quanah,  A.   &   P.  Ry.   Co.   v.   Johnson, 

161. 
Quanah,  A.  &  P.  Ry.  Co.  v.  Lancaster, 

214. 
Quanah,  A.  &  P.  Ry.  Co.  v.  Novit,  760. 
Quanah,  A.  &  P.  Ry.  Co.  v.  Price,  635. 
Quarles  v.  Gem  Plumbing  Co.,  5199. 
Queenan  v.  Territory,   913,   3031. 
Queen  City  Mfg.  Co.  v.  Blalack,  930. 
Queen  Ins.  Co.  v.   Leonard,  834. 
Queen  of  Arkansas  Ins.  Co.  v.  Dumas, 

3483. 
Queen  of  Arkansas  Ins.  Co.   v.  Laster, 

267. 
Quelch  V.  Futch,  956. 
Quertermous  v.  State,   1359. 
Quetermous  v.  Hatfield,   952. 
Quiggle  V.  Viming,  493. 
Quimby  v.  Bee    Bldg.    Co.,    899.    1775, 
■    1785,  1843. 
Quimby  v.  Jay,  857. 
Quinby  v.  Railway  Co.,  696. 
Quincy    Horse   Rv.   &   Carrying   Co.    v. 

Rankin,  244. 
Quinlau  v.  Hugh  Nawn  Contracting  Co.. 

777. 
Quinlcy     v.     Springfield     Traction    Co., 

5095    5155 
Quinn'v.  Atchison,  T.  &  S.  F.  Ry.  Co., 

668. 
Quinn  v.  Com.,   270. 
Quinn  v.  INIetropolitan  St.  Ry.  Co.,  324, 

1822,  1943. 
Quinn  v.  State.   14.   839. 
Quint  V.  Dimond,  67. 
Quintana  v.  State,    841,    953. 
Quirk  V.  Bradley   Contracting  Co.,  659. 
Quirk  V.  St.  Louis  United  Elevator  Co., 

670. 
Quirk  V.  Sunderlin,  982. 
Quisenberry    v.     Stewart,     1128.     1129, 

1133,  1134,  1146. 
Quong  Yu  v.  Territory,  120. 

R 

Raapke    &    Kata   Co.    v.    Schraoellei    & 

]Mueller   Piano   Co.,  564. 
Rabliermnnn  v.  Carroll,    151, 
Rabe  v.   Sonunorbeek,  2532. 
Itnbiuowitz  v.   Smith    Co.,    969. 
Rabior  v.  Kellev,   3722. 
Rachof.skv  v.  Rachofsky,   902. 
Racine  Basket  Mfg.   Co.  v.  Konst,  964. 
Raokley  v.  Fowlkes,  844. 
Tvndbiirn   v.   Fir  Tfi'i-  Lumber  Co.,  936. 
Rjiddiire  v.  llollvlifld,    1010. 
Kndfonl  V.   State,   111. 
Radford  Groeery  Co.  v.  .Tamison,  171. 
K!nii('   V.    Thomas    .Tackson   &   Co.,    21)0, 

:!<I03,    4073,   4122.    4167. 
Rixike  v.   State,  liOO. 
Jtiidwick  v.  (ioldsleiu,   747,  880. 
R.  A.  Fiiulkiier  &  Co.  v.  Cook,  243. 


CASES  CITED 


)719 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1010  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Raffcrty  v.  People,  828. 

Eagland  v.  Butler,  757. 

Ragland  v.  State,   75G,  010. 

Ragsflale  v.  Ezell,  397. 

Ragsdalo  v.  Southern  Ry.  Co.,  921. 

Ragsdale  v.  State,    293.    529,    586,    705, 

744,    781,    785,   809.   958,    1610,   3124, 

3252. 
Rahke  v.  State,   556,   1016,  4808. 
Rahm  v.  State,  4466. 
Rail  V.  National  Newspaper  Ass'n,  157, 

3672,  3687,  3716,  3719.   3729,  3736. 
Railroad  Supply  Co.  v.  Klofski,  59,  213, 

974. 
Railways  Ice  Co.  v.  Howell,  4170. 
Rain  v.  State,   348. 
Raine  v.  State,  919. 
Raines  v.  State,  3153. 
Rainey  v.  Kemp,  85. 
Rainey  v.  New  York  Cent.  &  H.  R.  R. 

Co.,  175. 
Rainey  v.  Old,  3829.  3837.  3849,  3852. 
Rainger  v.  Boston  Mut.  Life  Ass'n,  821. 
Rainier  Heat   &  Power   Co.   v.   Seattle, 

4245. 
Rains  v.  State,    440.    535,   4882. 
Raker  v.  State,   1013. 
Raleigh  v.  State.  272. 
Raley  v.  State,   51,   664. 
Ralph  V.  Taylor,  901,  944. 
Ralston  v.  Plowman,   204. 
Ramaswamy  v.   Hammond   Lumber   Co., 

3974. 
Rambie  v.  San  Antonio  &  G.  R.  R.,  775. 
Rambo  v.  State,   IS,  651. 
Ramey  v.  Baltimore  &  O.  S.  W.  R.  Co., 

886. 
Ramfos  v.  State,  847. 
Ramirez  v.  State,   434,   451,  543. 
Ramm  v.  Hewitt-Lea   Lumber  Co.,  925. 
Ramon  v.  Interstate  Utilities  Co.,  2368, 

3910,  3912,  4039. 
Rampton  v.  Cole,  957. 
Ramsay   v.    Harrison,   902,   3676,    ,3678, 

3684,    3687,    3707,    3711,    3722,    3731, 

3739. 
Ramsay  v.  ^leade,  401,  670. 
Ramsey  v.  Burns,   685.   861,   2046. 
Ramsey  v.  Gibson,    666. 
Ramsey  v.  McKay,  1783. 
Ramsey    v.    National    Contracting    Co., 

879, 
Ramsey  v.  State,  841. 
Ramsey  &  Montgomery  v.  Empire  Tim- 
ber &  Lumber  Co..  222. 
Ranch  v.  Lynch,  2872,  2884,  2899,  2900, 

2901,  2902. 
Rand  v.    Butte  Electric   Ry.    Co.,    548, 

663. 
Rand  v.  Com.,  131. 
Rand  v.  C.  R.  Jolms  &  Sons,  717. 
Rand  v.  Farquhar,    9.30. 
Randal  v.  Gould,    702. 
Randall  v.   Northwestern  Tel.  Co.,   773. 
Randall  v.  Parramore,  216. 
Randall  v.  Peerless  Motor  Car  Co.,  854, 

962, 
Randall  V.  State,  370,  840. 


Randall  v.  Sterling,  D,  &  E,  Electric  Ry, 

Co.,  674,   748, 
Randell  v.  State,  132,  407. 
Randle  v.  State,    255. 
Randleman  v.  Taylor,  919. 
Randolph  v.  Alsey,  936. 
Randolph  v.  Govan,  173. 
Randolph  v.  Hudson,    2960. 
Randolph  v.  Hunt,  982,  4221,  4.394. 
Randolph  v.  McCain,  163. 
Randon  v,  Toby,  179. 
Rangeley's  Adm'r  v.   Southern  Ry.  Co., 

155,  4684. 
Rangenier  v.    Seattle  Electric  Co.,  880. 
Rankin   v.    Fidelity  Insurance,  Trust  & 

Safe  Deposit  Co.,  172. 
Rankin  v.  West,  833. 
Ranney   v.   Chicago   &   A.  R,    Co.,   748. 
Ransom  v.  Getty,   237. 
Ransom  v.  State,    36,    273,    429. 
Ransone  v.  Christian,  876. 
Raper  v.  Blair,  224. 
Raper  v.  State,  542. 
Rapid  Transit   Ry.   Co.   v.  Lusk,  147. 
Rapier  v.   Stockgrowers'   State  Bank  of 

Maple  Hill,  984. 
Rapley  v.  Klugh,    844. 
Rapp  V.  Becker,  64. 
Rapp  V.  St.    Louis    Transit    Co.,    5086, 

5157. 
Rappaport  v.  Roberts,   977. 
Rapson  Coal  Mining  Co.  v.  Micheli,  4172. 
Rara   Avis    Gold   &    Silver   Mining   Co. 

V.  Bouscher,  230. 
Rarden  v.  Cunningham,  277. 
Rasberry  v.  State,    5414,    5415,    5417. 
Rasch  V.  Bissell,  196. 
Rasst  V.  Morris,   897. 
Rastelli  v.  Henry,  260. 
Rasten  v.  Calderwood,  1001. 
Rastetter  v.  Reynolds.  964, 
Ratcliff  V,  Belfont       Iron-Works       Co., 

2664,   3578, 
Ratcliffe  v.  Walker,    925. 
Rath  V.  Rath,  222,  3500. 
Rathbone  v.  City  Fire  Ins.  Co.,  921. 
Rathbone  v.  Detroit    United   Rv..   4641, 

4644,  4654.  466i,  4719,  4724. 
Rathbun  v.  White,  369,  491,   1015. 
Rathjen  v.  Woodmen     Accident     Ass'n, 

1064. 
Ratiaan  v.  State,  226. 
Ratliff  V.  Com..  201.  589. 
Ratliff  V.   Quincy,   O,   &   K,   C,  R.   Co.. 

1676. 
Ratner  v.  Chicago   City   Rv.    Co..   1010. 
Rattan  v.  Central     Electric     Ry.     Co., 

670. 
Rattlemiller  v.  Stone.  2992,  4411. 
Rauch  v.  Bankers'    Nat.    Bank    of   Chi- 
cago, 854. 
Rauck  V.   State,  840. 
Ravatt  V.  Cleveland,  C,  C.  &  St.  L.  R, 

Co.,  4686. 
Rawleigh  Co.  v.  Van  Duyn,  169. 
Rawlings  v.  Cohen,  236. 
Rawlings  v.  St.  Louis  &  S.  F.  R.  Co.. 

242. 


5720  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2j50;    Vol.  3^ 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Rawlings  v.  Vreelatid,    196. 

Rawlins  v.  State.  839.  998.  1018. 

Raxwortliy  v.  Heiseri,   139,   792. 

Ray  V.  Com.,  7S2. 

Ra.v  V.  Intenn-ban  St.  R.  Co.,  5144. 

Ray  V.  .Jackson.  S32. 

Rav  V.  Long,   00. 

Rav  V.  .Aloore.  1383. 

Rav  V.  Patterson.  60.  688. 

Ray  V.  Pecos  A:  N.  T.  Ry.  Co..  927. 

Rav  V.  People.    096. 

Rav  V.  Rhemwell.    828. 

Rav  V.   State,  341.  434,  599,  886. 

Rav  V.  Wooters.   804. 

Ravhourn  v.   Phillips.  242.  661. 

Ravburn  v.   State.  404.  460.  627. 

Raymond  v.  Hill.  213.  5219,  5226,  5247. 

Ra.vmond  v.  I'eople,   40. 

Raymond  v.  Phipps.   886. 

Ra.vnor  v.  Timerson,  714. 

Raysdon  v.  Trumbo.  290. 

Raysor  v.   State.  627. 

Ravwood   Rice   Canal   &  Milling  Co.  v. 

Erp.  979. 
Ravwood   Rice,  Canal  «&  Milling  Co.  v. 

Wells.   777. 
Razor  v.  Razor.  949.  961. 
R.  C.  Stone  Milling  Co.  v.  McWilliams, 

1300,  4530. 
R.    D.   Burnett    Cigar    Co.  v.  Art    Wall 

Paper  Co..   290. 
Rea  V.  Alfalfa   Products   Co.,   882. 
Rea  V.  Missouri,    433. 
Rea  V.   St.   Louis  Southwestern  Ry.   Co. 

of  Texas.  927. 
Rra  V.   State.  19.  359.  449.  801. 
Read  V.  Cambridge.  825. 
Read  v.  City     &     Suburban     Ry.     Co.. 

.5062. 
R<ad  V.  Nicholas,    962. 
I{tai;aii  V.  Aiken,  935,  967. 
]{pM::.in  V.   People,   269,  444,  589. 
Reagan  v.  T^.   S..  81. 
Reamer  v.  Columbia,    8.36. 
Reiimes  v.  llfymansfin.  915. 
T{e:uid<.   V.   Misidav.  2092. 
Reanev  v.  Standard  Oil  Co.,  4405. 
Reanb'ii  v.   St.  rx)uis  &   S.  F.  Ry.  Co., 

13.  2(58.  1920. 
Rcarden  v.   State  Mut.  Life  Ins.  Co.,  62, 

:;77r,. 
KcaiiUin   v.  Averbuck.    153. 
Ueasoiier  v.  lirown,    218. 
Itcasor  V.   Padneali  ic  Illinois  Ferry  Co., 

27(i9. 
R.-av.s  V.  Stiite,  538. 
Kcccixcrs      of      Kirby      Lumber      Co.  v. 

Lloyd.  (;4(». 
Ilccktcnnald     v.    .Metropolitan     St.     Ry. 

Co..    50S(;. 
Kcconl   I'uli.  Co.   V.  Meiwin,  8:!7. 
Re.tor  v.   Robins.  L'.'VJ.   'J.S4,  747,  772. 
Ue<|.,r  V.   Slate.   130.  711. 
Rrd   V.  State.  440.  3023. 
It.-dd   v.   Stat  ■.  187. 

It.ddick   V.   StaK-.    375,    445,    675.    311.".. 
Reijdick    V.    YouriL',  976. 
H<(idin>;loii    v.   P.iui-  iV,:    Raferty,  4S60. 


Reddish  v.   People,   184. 

Redfern  v.  McNaul.  677. 

Redfield  v.   En  gel,   4905. 

Redfield  V.  Oakland  Consol.  St.  Rv.  Co.^ 

2471.  2473. 
Redhing  v.  Central  R.  Co.,  714. 
Redman  v.  Oulnac.    824. 
Redman  v.  Hudson.   894,  982. 
Redman  v.  State,    3167. 
Redman  v.  Voss,   956. 
Red    Mineral    Springs    Development   Co. 

V.  Davis,  2067,  2139. 
Redmon  v.  Sieber's    Estate.   5560. 
Redmond  v.  Missouri,  K.  &  T.  Ry.  Co., 

4742. 
Redmond  v.  St.  Paul  M.  &  M.  Rv.  Co.,. 

930. 
Redmond  v.  Sherman  Cotton  Mills,  738. 
Redmond  v.  Stepp.  909. 
Redus  V.  Burnett,  864. 
Redus  V.  Milner  Coal  &  R.  Co..  4121. 
Reed  v.  American  Dyewood  Co..  551. 
Reed  v.  Com.,  228.  273.  933. 
Reed  v.  Continental  Ins.  Co.,  2822. 
Reetl  V.  Coughran,  231. 
Reed  v.  Oolden,  880. 
Reed  v.  Heyman,  982. 
Reed  v.  McCready.  17. 
Reed  v.  Madison.    577. 
Reed  v.  Mexico,  355. 
Reed  v.  JNlills,    4871. 
Reed  v.   Missouri,   K.   &  T.  Ry.  Co.  of 

Texas,   855. 
Reed  v.  Newcomb,  883. 
Reed  v.  Rex  Fuel  Co.,  983,  4385. 
Reed  v.  Richmond   &  A.   R.   Co.,   1798. 
Reed  v.  Rogers,   809. 
Reed  v.   Schenck,  50. 
Reed  v.  State,   114.  270,  279.  293,  428, 

440.  520,  539.  622.  830.  839,  850,  851, 

912.  953.  1018.  3552. 
Reed  v.  V.  S.,  327. 
Reed  v.  Wilmington  Sav.  Bank,  979. 
Reed  v.  Yazoo  &  M.  V.  R.  Co.,  292. 
Reed   Coal   Co.  v.  Fain.  886. 
Roeder  v.  Cargill,    3797. 
Reeder  v.   State.   113. 
Reeder  v.  U.  S..  840. 
Reeds  v.  I>ee,   (>64. 
Reedv  V.  Brunner.    956. 
Reek's  v.  Seattle  Electric  Co.,  637. 
Reem  v.   St.   I'aul    City    Ry.    Co.,   748, 

1718. 
Rees  V.  Clark.  843. 
Reese  v.   Bates,    4517,    4947.    4977. 
Re.'se  v.   Beck,    290. 
Reese  v.   Detroit    United    Ry.,   259. 
Reesi!   V.    llei-slie\',   7(!. 
Reese   v.    IbilTccker.    4981. 

Rerso  v.   I se-Wil(>s    P.iscnit    Co.,    253. 

l{eese   v.    Sliile,    126.    2(IS. 

llecse  V.   Wbecjiiig  iV_E.  G.  R.  Co.,  768. 

Ueeseinan    v.    State,  450. 

Iteeves   V.    I  larringtmi.    !),50. 

Jte.'ve.s  V.    II.     C.     Allgood     i^     Co.,    154^ 

959. 
Reeves  v.    I.ulz,    7.34,    4475. 
iteeves  V.   Slate,    71,   371,    699,    764. 


CASES   CITED 


5721 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol    3 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Reeves  v.  Territory,   507.    516. 
Reeves  &  Co.  v.   Chandler,  4!)122. 
Reeves    «&    Co.  v.  Martiu,    4950,    4957, 

4962,  4969,  4970. 
Resan  v.  i'alo,    195. 
Rchard's  Estate,  In  re,  178. 
Rehberg  v.  New  York,  961. 
Rehfeld  v.   State,    643. 
Rehfuss  V.  Hill,    931.    2501. 
Rehfuss  V.  Weeks,    914. 
Roiber  v.  Butler    &     P.    R.     Co.,    2046, 

2617,    2625,    2627.    2628.    2629.    2630, 

2638,  2639,  2640,  2653,  2656. 
Reieheubach  v.  Ruddach,    9,    777,    5463, 

5498. 
Reichers  v.  Dammeier,    1274. 
Reichert  v.  Northern  Pao.  Ry.  Co.,  667. 
Reichstetter  v.  Bostick,   8,35. 
Reichwald  v.  Gaylord.   2717,   4208. 
Reid  v.  Anderson,    166. 
Reid  v.   Eastern  S.   S.  Co.,  573. 
Reid  V.   Mason,   75. 
Reid  V.  Medlev's    Adm'r,    4016. 
Reid  V.  Nichols.  3726. 
Reid  V.  Reid.  801. 
Reid  V.  Sloss-Sheffield  Steel  &  Iron  Co., 

40S0,  4102. 
Reid  V.  State,    123,    787. 
Reid  V.  Terre  Haute,  I.   &  E.  Traction 

Co.,  192. 
Reid  V.  Yazoo  &  M.  V.  R.  Co.,  128,  898. 
Reilly  v.  Hannibal  &  St.  J.  R.  Co..  930. 
Reilly  v.  Third  Ave.  R.  Co.,  204,  317. 
Reimers  v.  Pierson,   948. 
Reinback  v.  Crabtree,    5342.  ' 
Reins  v.  People.  3239,  3240,  ,3273,  3305. 
Reints  &  De   Buhr  v.    Uhlenhopp,  4534. 

4535. 
Rcisch  V.  People,  721. 
Reiser  v.  Portere,  307. 
Reiss  Y.  Wilmington  City  Ry.  Co.,  1894, 

1997. 
Reiter-Conley  Mfg.  Co.  v.  Hamlin,  975. 
Reitz  V.  Hodgkins,  2372.  5221,  5252. 
Rcizenstein  v.  Clark,    .899. 
Reliable     Steam    Laundrv    v.     Schuster, 

4142. 
Reliance  Tns.  Co.  of  Philadelphia  v.  Dal- 

ton,   2799. 
Reliance    Life    Ins.    Co.    of    Pittsburgh, 

Pa.,  v.  Garth,  863. 
Remer  v.   State,   35.   496. 
Remfry    v.    Mutual    Life    Ins.     Co.    of 

New  York,  409. 
Remillard  v.  State,   375. 
Remington  v.  Geiszler.    307. 
Remsen  v.  People,  468. 
Remund  v.  McCool.   960. 
Renaker  v.  Com..  .501. 
Renan  v.  Com.,  184. 
Rpnard  v.  Grande,    311.    490. 
Renaud  v.  Bav   City,   48. 
Renfro    v.    Barlow,    1258,    1264,    1279. 

1285. 
Rcnfro  V.  Fresno  City  Ry.  Co.,  283. 
R.Mifro  V.   State,  434.' 
Renfro  v.  Texas  Cent.  Rv.  Co.,  767. 
Renfroe  v.   State,    270,    840.    806. 
Rcnn  V.  Tallman,   757,   97S. 


Renne  v.  U.    S.  Leather  Co.,  4030. 
Renner  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 

729. 
Renner  v.   State,  55,  3060. 
Renner  v.  Thornburg,    817. 
Rennie  v.  Gibson.  900. 
Reno  V.  St.   .Joseph,   557. 
Reno  V.  State,   343,   569. 
Repp  V.  Reynolds,  809. 
Republican    Valley    R.    Co.    v.    Fellers, 

834. 
Republican  Valley  R.  Co.  v.  Fink.  834. 
Republic   Iron    &   Steel   Co.    v.   Howard, 

853.  893. 
Republic  Iron  &  Steel  Co.  v.  Radis,  277. 
Republic  Iron  &  Steel  Co.  v.  Yauuszka, 

235. 
Requa  V.  Rochester,   950. 
Retseck  v.  Harbart,  804,  940. 
Rettig  v.    Fifth    Ave.   Transp.    Co.,    1.36. 
Reupke  v.  D.  H.  Stuhr  &  Son  Grain  Co., 

718. 
Reusch    V.    Roanoke    Cold    Storage    Co., 

3705,  3720. 
Reusens  v.  Lawson,    278,     1449,     1463, 

2540. 
Reves  v.  Hyde.  691. 

Revilla  Fish  Products  Co.  v.   American- 
Hawaiian  S.  S.  Co.,  759,  869. 
Revis  v.  Raleigh,   2(i8. 
Revoir  v.  State,   615. 
Reyna  v.   State.  272. 
Reynolds   v.   Alton,   Granite    City   &   St. 

Louis  Traction  Co.,  553. 
Reynolds  v.  Blake,    140. 
Reynolds   v.   Boston   &  M.   R.   Co.,   950. 
Reynolds  v.  Clowdus,  2536,   2541,  2542. 
Reynolds  v.  Com.,    3242. 
Reynolds  v.  Cox,    50. 
Reynolds  v.  Curry,   235. 
lieynolds  v.  Davison.     4500. 
Reynolds  v.  Donaway,  4808,  4869,  4876. 
Reynolds    v.    Great    Northern    Ry.    Co., 

2433. 
Reynolds  v.  Greenbaum,  353. 
Reynolds  v.  Hart.   234. 
Reynolds     v.     McCormick,     4868,     4809. 

4870. 
Reynolds  v.  Narragansett  Electric  Light- 
ing Co.,  775. 
Reynolds    v.    Palmer,    978,    4951.    4960. 

4907,  4973. 
Reynolds  v.  People,  198. 
Reynolds    v.    Richmond    <&    M.    Ry.    Co., 

1716,  1774.   1942,  2004. 
Reynolds  v.  St.  Louis  Transit  Co.,  641. 
Reynolds  v.  Smith,  95. 
Reynolds   v.    State.    118,    199.    225,    280, 

353.  445,  446,   448,   450,   5537. 
Reynolds  v.  U.  S.,  651,  862. 
Reynolds  v.  Weinman,    105,    838. 
Reynolds  v.  Wrav,  481.' 
Kh.a  v.  State.  271,  426,  912,  2257,  3110. 
Rhea  v.  Territorv.   112,  389,   797. 
Rhea  v.  U.  S.,  32. 
Rheiner  v.  Stillwater  St.  Ry.  &  Transp. 

Co.,  956. 
Rheinfeldt  v.  Dahlman.  948. 
Rheinheimer  v.  ^Etna  Life  Ins.  Co.,  891. 


5722  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS  ;    Vol.  2,  pp.  1019  to  2150 ; 
pp.   2151  to  S474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4.S47  to  B564. 


Vol.  3, 


Rhoades  v.  State,   599. 

Rhodes  v.  Chesson,    173. 

Rhodes  v.  Granby    Cotton   Mills.    680. 

Rhodes  v.  Holladay-Klotz  Land  &  Lum- 
ber Co.,  636. 

Rhodes  v.  Lowry,   17. 

Rhodes  v.  U.  S.,  411. 

Rhuberg  v.  U.  S.,  5358. 

Rhvner  v.  Menasha,  577. 

Rialto  Const.  Co.  v.  Reed,  982. 

Ribas  V,  Revere  Rubber  Co.,  748.  5224. 

Ricardo  v.  Central  Coal  &  Coke  Co., 
3939,  4069. 

Ricards  v,  Wedemeyer,  551. 

Riccio  V.  People's  Ry.  Co..  5110,  5112, 
5118,  5137,  5150. 

Rice  V.  Bennington  County  Sav.  Bank, 
gC9 

Rice^v.  Des   Moines,  2359,   4290.   4307. 
Rice  V.  Detroit  Fire  &  Marine  Ins.  Co., 

369,  432,  480. 
Rice  V.  Jefferson  City  Bridge  &  Transit 

Co.,  787,  1009. 
Rice  V.  Lockhart  Mills,  75,  175. 
Rice  V.  Michigan  Ry.  Co.,  1716,  1822. 
Rice  V.  Raukaus,  179. 
Rice  V.  State.    90.    120,    187,    272,    405, 

507,  784,  884.  913.  2966. 
Rice  V.  Van    Why,    235. 
Rice  V.  Ward.  65,  749. 
Rice  V.  Williams,  961. 
Rice-Brown   Lumber   Co.    v.    Fleetwood, 

2667. 
Rice-Hinze    Piano    Co.    v.    Shellabarger, 

195. 
Rice  &   Bullen  Malting  Co.  v.   Interna- 
tional Bank.  49. 
Rich  V.  Lappin.  813. 
Rich  V.  Lence,  996. 
Rich  V.  Ryan,  277. 
Rich  V.  Silvennau,  886. 
Richard  v.  State,  270. 
Richard  Cocke  &  Co.  v.  Big  Muddy  Coal 

&  Iron  Co.,  4991. 
Richard  Cocke  &  Co.  v.  New  Ei-a  Gravel 

&  Development  Co.,  153. 
Richards  v.  Borowsky.  931. 
Ricliards  v.  Crosby,  667. 
liichards  v.  Fuller,  8,  104. 
Richards  V.  Illinois  Cent.   R.  Co.,  494, 

,-r,o 


Ricliards  v. 
Riclrirds  v 

1537. 
Ricliards  v, 
Richarils  v 


Munro,  78. 
Richman,    75,    1513, 


1534, 


3621. 


State,    444,    597, 
TI.   S.,  532,  536. 
Ricliards  v.  Willard,  765. 
Richardson   v.  Anderson,    973. 
Richardson  v.  Balx-ock,   360,   957, 
Riclinrdson  v.  I'oston,  170 
Richardson    v.    Chicago    City 
479. 

Colien,    2SI. 
Coleman,  698. 
DvI.e.lMhl.    l'J9. 
(Jilson.    2S77. 
HiilsKiid,     1014. 
Klamath    S.   S.   Co.,  148, 


RiclmrdHon  v. 
Richardson  v. 
Ififliardson  v. 
Uicliardson  V. 
Richnrdson  v. 
Richardson  v. 


Ry.    Co., 


■178. 


Richardson  v.  Metropolitan  St.  Ry.  Co., 

834. 
Richardson  v.  St.  Louis  &  H.  Ry.  Co., 

925. 
Richardson  v.  Spokane,   2400. 
Richardson  v.  State.  375,  380,  439,  505, 

533,    SOO,   860,    1641,    3286. 
Richardson  v.  Touchstone,   984. 
Richardson  v.  U.   S.,  37,   152.         s^ 
Richardson  v.  Wilson,    797. 
Richardson  «&  Co.  v.  Noble,  790. 
Richelieu    Hotel    Co.    v.     International 

Military  Encampment  Co.,  490. 
Richie  v.  State,   16,  911. 
Richison  v.  Mead,    1576. 
Richman    v.    San    Francisco,    N.    &    C. 

Ry.,  641. 
Richmond    v.    Missouri    Pac.    Ry.    Co., 

662. 
Richmond  v.  Roberts,  1478. 
Richmond  v.  Tacoma  Ry.  &  Power  Co., 

280. 
Richmond  Granite  Co.  v.  Bailey,  974. 
Richmond    Ice    Co.   v.    Crystal   Ice   Co., 

3601. 
Richmond    Passenger    &    Power    Co.    v. 

Allen,   279. 
Richmond    Passenger    &    Power    Co.    v. 

Gordon,  5121.  5144,  5159,  5168. 
Richmond    Railway    &    Electrio    Co,    v. 

Bowles,  212. 
Richmond   Traction   Co.   v.   Hildebrand. 

987. 
Richmond    Traction    Co.    v.    Wilkinson, 
2420,    5105,   5106,    5107,    5108,    5141, 
5144. 
Richmond    Traction    Co.    v.     Williams, 

1906. 
Richmond   &   D.   R.   Co.   v.   Greenwood, 

136. 
Richmond  &  D.  R.  Co.  v.  Hissong.  731. 
Richmond   &  D.   R.   Co.   v.   Noell,   96: 
Richmond  &  L.   Turnpike   Road   Co.   v. 

Foley,   50. 
Richmond  »&   M.  R.  Co.  v.  Humphreys, 

855 
Richt'cr  v.  Cathy,    312. 
Richtcr  v.  Linden,  4931. 
Richter  v.  Maywood,    795. 
Richter  V.  Tegtmeyer,   224. 
Rick  v.  New  York,  C.  &  St.  L.  R.  Co., 

260. 
Rickards  v.  Kansas  City,  828. 
Rickerson  v.  State,    683. 
Rickert  v.  Touart,  784. 
Ricketta    v-    Birmingham    St.    Ry.    Co., 

867. 
Rickctts  V.  Harvey,  920. 
Rickctts  V.  Richardson,    833. 
Kicivs  V.  State.   15.    257,   441,   443. 
Kiddell  V.  TT.   S.,   839. 
Kiddle  v.  Russell,  -100. 
Riddle  V.  Webb.    682,    742. 
Ridenhonr    v.    Kansas    City    Cable    Ry. 

Co.,   1901,   1912,   2388. 
Rideuour    V.    II.    C.    Dexter   Chair   Co., 

'S.'.O. 
Ridrr  V.  Clark,  .3594. 
Rider  v.  I'eople,   28. 


CASES  CITED  5723 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3. 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Rider  v.  State.   621. 

Ridge  V.  Norfolk  Soutbem  R.  Co.,  3925, 
4103. 

Rid?el  V.  State,  327. 

Ridgely  v.  State,    199. 

Ridings  v.  Marion   County,  9S1. 

Riedle  v.  Mulhavisen,   2919. 

Riegelman  v.  Third  Ave.  R.  Co.,  5072, 
5167. 

Rieger  v.  Mechanics'  Ins.  Co.  of  Phil- 
adelphia. 2836. 

Riepe  v.  Elting.  734. 

Rietveld  v.  Wabash    R.   Co.,   2490. 

Riggin  V.  Keck,  221,  9S3. 

Riggins  V.  Sass,  13. 

Riggins'  Ex'rs  v.   Brown,   731. 

Riggs  V.  Thorpe,    660. 

Rightmire  v.  Hirner,    3SSS. 

Riglesberger  v.  Kattorjohn,   4954.    4974. 

Rigsby  V.  State.  270,  376,  504,  527,  2199, 
3059,  3289.  3414. 

Riley  v.  Bell,   4521. 

Riley  v,  Chicago,  M,  &  St.  P.  Ry.  Co., 
4759. 

Riley  v.  Fletcher.  123,  712. 

Riley  v.  Independence.  236,  264. 

Rilev  V.  Melquist,   2124. 

Riley  v.  State,  429,  4.34.  452,  849. 

Rimmele  v.  Huebner,    128. 

Rinake  v.  Victor  Mfg.  Co.,  3947.  3956, 
3957,  3958. 

Rine  v.  Chicago  &  A.  R.  Co..  4606. 

Rinehart  v.  Kansas  City  Southern  Ry. 
Co.,  4743. 

Rinehart  v.  State,  1369. 

Ringue  v.  Oregon  Coal  Co.,  222. 

Rio  Grande,  E.  P.  &  S.  F.  R.  Co.  v. 
Kraft  &  Madero,  845. 

Rio  Grande,  E.  P.  &  S.  F.  Ry.  Co.  v. 
Starnes,  4635. 

Rio  Grande,  S.  M.  &  P.  R.  Co.  v.  Mar- 
tinez, 242. 

Rio  Grande  Southern  R.  Co.  v.  Camp- 
bell, 558.  797. 

Rio  Grande  W.  Ry.  Co.  v.  Leak,  780. 

Riojas  V.  State,  16,  275. 

Riordan  v.  Chicago  Citv  Ry.  Co.,  482, 
5054. 

Rios  V.  State,  36,  442. 

Ripley  v.  Ocean  Accident  »&  Guarantee 
Corporation,  236. 

Ripley  v.  Second  Ave.  R.  Co.,  386.  . 

Riplev  V.  Vorslowski,   2970. 

Ripper  v.  U.  S.,  839,  862. 

Rippetoe  v.  Missouri,  K.  &  T."  Ry,  Co., 
670. 

Rising  V.  Nash,  774. 

Risinger  v.  Sullivan,  738. 

Risk  V.  Ewing.  811. 

Rissmiller  v.  St.  Louis  &  H.  Ry.  Co,, 
554. 

Ritchey  v.  Huntley,  978. 

Ritchey  v.  People,    960. 

Ritte  V.  Com.,   270. 

Rittenhouse  v.  Bell.   943. 

Ritter  v.  People,  567. 

Ritter  v.  State,   15. 

Ritter  Lumber  Co.  v.  Joi'dan,  984. 


Rivard  v.  Rivard    93.  5451.  5457,  5461. 

5464.    5471,   .5473,    5475,    5477,    5503, 

5504.  5505. 
Rivers  v.  State,  326. 
Riverside  Residence  Co.  v.  TTusted,  5347. 
Riverside    &    Dan    River    Cotton    Mills 

Co.  V.  Carter,  239. 
Riverview  Land  Co.  v.  Dance,  714. 
Riviere  v.  McCormick,  9. 
Riviere  v.  Missouri,   K.    &   T.   Ry,   Co., 

921. 
Rizzoli  V.  Kelley,  816,  821. 
Roach  V.  Cumberland  Bank,   939. 
Roach  V.  Hawkinson,    934. 
Roach  V.  Hinchcliff,    785. 
Roach  V.  People,   19. 
Roach  v.  State,  342.  913. 
Roach  &  Co.  V.  Blair,  24-31. 
Road  Dist.   No.  1   v.  Beebe,  990. 
Roanoke  Ry.  &  Electric  Co.  v.  Carroll, 

768.  902.  5090,  5132. 
Roanoke   Rv.  &  Electric   Co.  v.   Young. 

2399,    5071,    5074.   5137,    5159,    5167. 
Roark   v.    State,   158,   668,   3158,    3264, 

3269. 
Robarts  v.  State,  3,59. 
Robb  V.  Com.,   1025. 
Robb  V.  Dobrinski.  4870. 
Robb  V.  State,   962. 
Robberson  v.   State,  866. 
Robbins  v.  Fugit.  734. 
Ilobbins  v.  Magoon  &  Kimball  Co.,  698. 
Robbins  v.  Roth,  774. 
Robbins  v.  State.  2321. 
Robe  V.  Snohomish  County,  1494,  1502, 

1503. 
Roberge  v.  Bonner,   483. 
Roberson   v.    State.    29,    158,    331,    529, 

533,  595,  866,  1636. 
Roberson  v.  Stokes,   552. 
Robert  v.  Rialto  Bldg.  Co.,  298. 
Robert  v.  Parrish,  244. 
Roberts  v.  Baldwin,  943. 
Roberts  v.  Baltimore  &  O.  R.  Co.,  987. 
Roberts  v.  Cawthorne,    2994. 
Roberts  v.  Cobb.    2712.    2714. 
Roberts  v.  Halstead,   765. 
Roberts  v.  Higgins.   936. 
Roberts  v.  Houston  Motor  Car  Co.,  927. 
Roberts  v,  Jones,    3943. 
Roberts  v.  IMorrison,    1002. 
Roberts  v.  People.  270. 
Roberts  v.  Piedmont.   261,   661. 
Roberts  v.  Port  Blakelv  Mill  Co..  432. 
Roberts  v.  Respass.  2969,  2970. 
Roberts  v.  Sierra  R.  Co.  of  California, 

288 
Roberts  v.  State.  13,  97,  114,  203,  270. 

275.  326,  329,  364.  442.  447,  507,  516, 

597.    652,    658.    660,    825,    861.    2854, 

3284.  3315.   3342,   3428,  3549,  3661. 
Roberts  v.  U.  S.,  909. 
Roberts  v.  Wabash  R.  Co.,  285. 
Roberts.  Cranford  &  Co.  v.  Devane,  919. 
Roberts,   Johnson   &  Rand   Shoe   Co.   v. 

Shepherd,  767. 
Robertson  v.  Boston  &  N,  St,  Ry.  Co.. 

858,  859. 


5724  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  ; 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp. 


I,  pp.  1019  to  2150  ; 
4847  to  5564. 


Brown.    696. 
Ephraim,    704. 
Hammond      Packing 


Co., 


Kochtitzkv,  898. 
:\Ionroe.  24.  306.  1003. 

Parks,  2873,  2881,  2883, 


184,    188,    225, 
1540. 


Robertson  v. 
Robertson  v. 
Robertson  v. 

641. 
Roliertson  v. 
Robertson  v. 
Robertson   v. 

2890.  2899. 
Robertson  v.   Sisk.   1277 
Robertson   v.   State,    16, 

331.  379.  504. 
Robertson  v.  Vasey 
Robertson  v.  Wenger.   4481. 
Robev  V.  State.  841,  861. 
Robichaiid   v.   Mahenx.   1283. 
Robilio  V.  r.    S..    395. 
Robinson  v.  Chicago,    R.    I.    &    P.    Ry. 

Co..   779. 
Robinson  v.  Com.,    35.    185,    276,    462, 

913.  2607.   2609. 
Robinson  v.  Craver.    1470. 
Robinson  v.  Crotwell.  223.     227,     4472, 

4480. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robinson  v. 
Robin. son  v. 
Robinson  v. 
Robinson  v. 

388. 
Robin.son  v. 
Robinson  v. 

950,  965. 
Robinson  v. 
Rol)inson  v. 
Rol)inson  v. 
Robinson  v. 
Roltinson  v. 

1845,   2006,  2386 
Robinson  v.  Slianks.  977. 
Robinson   v.   Silver,   292.    778. 
Roliinson   v.   Springfield,   .573. 
Robinso!!    V.    State.    92.    156,    183, 

.'!05,  :il.5,  .342,  3.56.  381.  4.39,  4.52, 

496,  527.  5.".9.  .587.  598.  6.59.  665. 

787.    819.    S39.    840.    909.    910, 


Cruzen.    777. 
Doe,    .380. 
Dow.    944. 
Dryden.    197. 
Dnvall.   895. 
First   Nat.   Bank 
Muffstetler.  285. 

Lowe,   290. 

Mclver,   668.   844.  ' 
IMalvern.    4422. 
Metropolitan    St.    Ry.    Co., 


565. 


Morris    &    Co.,    901. 
New    York    &    E.    R. 


Co., 


Parker.    921. 

Parks.   2880.   2881,  2885. 

Powers.    5024. 

Robinson.    1.384. 

St.    Lonis    &    S.    Ry.    Co.: 


9.55.     1."'".   ••"'022,    3154,    3251, 

.3.5<;o,  .•}64:{. 


286, 
470. 
737. 
933, 
3277. 


TioliiiiHon   \ 
Roliinson 

s(ii;.  iii:;, 

.".402. 
R((l>inson 
Roliinson 

967. 
Rohin'-on 
Rrihinson 


Stow.  3566. 
'.    Territory.    135.    27'J 
31.59.  3247,  3260,  :',316 


841. 

'.:'.<  18, 


V.   TT.   S.,  444 
V.  Western    1 


910.  991. 
ac.   R.   Co., 


Co.    V.    Cre.ii,   284. 
Co.    V.    IIuiIlmiis    Protbicc    Co., 
SI)  J.    1.523.    I9'_'3.    I! I!  14. 
Roliin.son,      -Ndrton      iV      Co.   v.   Stabiip, 

735. 
RobinHon   (Sc   Cn.   v.   Perkey,   722. 
Robinson   &   J'aHon   v.   llegisler,  49. 


Vol.  S, 


R. 


Robison  v.  Oregon- Washington 

Nav.  Co.,  129. 
Robison  v.  State,    796. 
Robison  v.  U.  S..  926. 
Roby  V.  American  Cent.  Ins.  Co.  of  St. 

Lonis,  2804. 
Roby  Lnmbcr  Cb.  v.   Gray.  168. 
Rocci  V.  IVIassachiisetts    Ace.    Co.,    669. 
Rocha   V.   State,    653. 
Rochester  v.  Bull.   835.  989. 
Rock  V.   Indian  Orchard  INIills.  121.  950. 
Rockett's  Estate.   In  re,  977.  5460. 
Rock       Island       Coal       Mining       Co.  v. 

Toleikis.   900.   3937. 
Rock  Island   I'low   Co.  v.  Rankin   Bros. 

&  Winn.  975. 
Rockmore  v.   State.    875. 
Rockwell  V.  Ketchnm.    833. 
Rockwell    Bros.    &    Co.  v.  Hudgens,    51. 
Rockwood  V.  Poundstone.  413. 
Rockv   Mountain   Fuel  Co.  v.  Bikarich, 

863. 
Rockv     IMonnt     Loan     &    Trust     Co.  v. 

Price,  1430. 
Rodefer  v.  Rrookine:.  .3680. 
Roden  v.  State.  505.  682,  744. 
Roden   Grocery   Co.  y.   iveslie,  99. 
Rodermnnd  v."  State.   1036. 
Rodgers  y.   People,    til  7. 
Rodgers  v.   State.    1008. 
Rodgers  y.  Texas  &  P.  Ry.  Co..  795. 
Rodney  y.   St.    Louis    S.    W.    Ry.    Co.,. 

2387.  3980.  3982.  4087.  4112,  4122. 
Roe  y.  New  York.  962. 
Roe  y.  State.  700.  873.  3031,  3465. 
Roehl   v.  Baasen.  865. 
Roesel  y.   State.  184.  186.  187.  2321. 
Rogan  y.  Montan.-i^Cent.  Ry.  Co.,  2388. 
Rogers  v.   Com..   379. 
Rogers  v.  Ferris.  75. 
liogers  y.  Judd.    124. 
Roirers  y.  Kan.dey  Timber  Co..  5321. 
Rogers  v.  Kansas  Co-operative  Refining 

Co.,  897. 
Rogers  v.  King.   683. 
Rogers  y.  Leyden.    920. 
Rogers  y.  Mahoney.  966. 
Rogers  y.  ]M;n-sh;il,    713. 
Rogers  y.  INIiJljird.    247. 
Rogers  v.   People,   (il7. 
Rogers  v.  Percy,    124. 
Rogers  y.  Pouet.   4022. 
Roirers  v.  Rio  (irande  Western  R.v.  Co.,. 

259.    9S1.    986. 
R(«ers  v.   Robertson.  943. 
Rogers  y.   Rogers.    949. 
Ko-ers  v.   State.  205,  226,  273,  3.59,  370,. 

439.  52.3.  527.  .529,  .568.  .599,  840,  1254, 

2191.    2277. 
Rogers  V.  Tillman.  949. 
Ivo'jcrs  V.   Warren.  717. 
Rogers,    Cassels    &    Fleming  v.  Bennett,. 

9S12. 
Rohm   V.   P.orland.    21. 
Ikoiimer   V.   Anch-rson.    2.'*.5S. 
I{<iiirbach   V.    Ilanuriill,   2911. 
Rolf."   V.    Uieb.    921.    i:'.24. 
Koliir   V.   James,   8.36. 


CASES   CITED  572;") 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  21.50-    Vol    3 
pp.  2151  to  3174;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Roller  V.  Kling.   57S. 

Rollings  V.   Stiito.   (i.'52.    910. 

Rollins  V.  Diinoombe.   4!)S{>. 

Rollins  V.   Schawacker,    7!I4. 

Rollins  V.  State.  43r).  471.   717.   S40. 

Rolston  V.  Langdon,  762,  920. 

Roma  V.  State,  571. 

Roman  v.  lieavenwortli.  4276. 

Roman  v.   SilbiTtrnst,    7.'!6. 

Romans  v.  Mc(Jinnis,  17:!.  6.').S.  1273. 

Rome  Ins.   Co.   v.  Thomas.   026. 

Ronconi  v.  Northwestern    Pac.    R.    Co., 
3952. 

Rondinella  v.  Metropolitan      Life      Ins. 
Co.,   6. 

Roney  v.  Des  Moines.  999.  4292. 

Ronsheim  v.  Brimberry,   4930. 

Roofl  V.  Dntcher.  .S71. 

Rooder  v.  Interurban  St.   Ry.  Co.,  387. 

Rooker  v.  Deering      Southwestern      Ry. 

Co..  214. 
Rooks  V.  State,  270. 
Roonev  v.  Levinson,    660. 
Roos  V.  Clark.    97S. 
Roos  V.  Lewyn,  574. 
Roose  V.  Roose,  940.  / 

Root  V.  Boston    Elevated    Rv.    Co.,    857. 
Root  V.  Cudahv  Packing   Co.,  647,   984. 
Root  V.  Fay,  193.  195. 
Root  V.  Monroeville.   796. 
Root  V.  Qiiincv,    O.    &    K.    C.    R.    Co., 

281. 
Roots  V.  Tyner,   290.   920. 
Roots  V.  Kilbretli.  192. 
Roper  V.  Noel,  285,  2893. 
Roper  V.  Stone,   145. 
Roper  V.   IT.    S..   597., 
Ropes  V.  Minshew,    212. 
Roqnemore  v.   State.   783. 
Rorvik  v.  North  Pac.  Lumber  Co.,  2477. 
Rose  V.  Ft.   Dodge,   983. 
Rose  V.  Otis,   78. 
Rose  V.   Spies,   1322.  1,324. 
Rose  V.  State,  277,   286,   363,  503,   517. 
Rose  V.  West  Philadelphia  Ry.  Co..  164. 
Rose  V.  Winnsboro  Nat.  Bank,  243. 
Rose  &  Co.  V.  Woods,  853. 
Roseborough  v.  Whittington,  895. 
Rosen  v.  Chicago  G.  W.  Ry.  Co.,  4762, 

4777. 
Rosenbaum  v.   State.  691. 
Rosenbaum  v.  Weeden,    924. 
Rosonbanm  Bros.  v.  Levitt.  484. 
Rosenberg  v.  Des  IMoines.  4289. 
Rosenberg  v.  Durfee,    4395. 
Rosenberg  v.  Goldstein.   260. 
Rosenberg  v.   State,   496. 
Rosenburg  v.  Turner,  891,  1595.  1600. 
Rosenheimer  v.    Standard    Ga.slight   Co., 

985. 
Rosenkovitz    v.    United   Rvs.    &   Electric 
Co.  of  Baltimore  City,  734,  800,  890, 
1011.  1726. 
Rosenthal  v.  State,   438. 
Rosenwald  v.  Oregon  City  Transp.  Co., 

224. 
Rosevear  v.  Osceola  Mills,  46.  I 


Rosier  v.  Metropolitan  St.  Ry.  Co.,  573, 
Rosin  V.  Danaher  Lumber  Co.,  1011. 
Rosinski  v.  P.urton,   149,   723. 
Roskay  v.  Hessenius,   901. 
Rosman  v.  T^-fivelers'  Ins.   Co.   of   Hart- 
ford, Conn..  756.  897. 
Rosquist  V.  D.     :M.     Gilmore     Furniture- 
Co.,  961,  962. 
Ross  V.  Com.,  296. 
Ross  V.  Espy,  178. 
Ross  V.  Gill,  50. 

Ross  V.  Grand   Pants   Co.,   670,   3888. 
Ross  V.  .Tack.son,  8,35. 
Ross  V.  Kohler,  866. 
Ross  V.  Maine   Cent.   R.   Co.,   223. 
Ross  V.  Major,    1549,    1553. 
Ross  V.  Metropolitan  St.  Ry.  Co.,  1016. 
Ross  V.  Rose,   5245. 
Ross  V.  Ross,  5498,  5503. 
Ross  V.  St.  Louis  &  S.  F.  R.  Co..  4072. 
Ross  V.   San   Francisco-Oakland   Termi- 
nal Rys.  Co.,   193.  195. 
Ross  V.  Savior,  938. 
Ross  v.  Smith  &  Bloxom,  4388.  4389. 
Ross  V.   State,   15,  16,  29,   55,  504.  600, 

691,  782. 
Ross  V.  Thompson,   223. 
Ross  V.  W.  D.  Cleveland  &  Sons,  111. 
Ros.s    Attley    Lumber    Co.    v.    Columbia 

Hardwood  Lumber  Co.,  145. 
Rossor  V.   Bynum  &   Snipes.   102. 
Rdsser  V.  Western  Union  Tel.  Co..  5293. 
Rdszczyniala  v.  State,  89.  525,  849,  914. 
Rotan   Grocery  Co.  v.  Martin,  278.' 
Roth  V.  Northern  Pacific  Lumbering  Co., 

909. 
Roth  v.  Shupp,   168. 
Roth  V.  Wells,  38. 

Rothe  V.  Pennsylvania  Co.,  267.  926. 
Rothschild    v.    American    Central    Ins. 

Co..  2831. 
Rothwell   v.  New  York,  N.  H.  &  H.  R. 

Co.,  731. 
Rouden  v.  Heisler's  Estate.  149,  1009. 
Rounds  v.  Coleman.   432,   926. 
Rounds  v.   Smith,    1409. 
Rounds  V.   State,    353. 
Rountree  v.  Glatt,    842. 
Rountree  v.  State,   442,    620. 
Rouse  v.  Down.s,   880. 
Rouse  v.  Michigan  United  Rj^s.  Co.,  149, 

1009. 
Rouse   v.   St.   Paul  Fire  &  Marine  Ins. 

Co..  726. 
Rouse   V.    State,  58,    93,   182,   185.   293. 

299.  311,  .3.36.  343.  754,  2317.  5533. 
Rousseau   v.    Brotherhood    of   American 

Yeomen.  4344,  4345. 
Roux  V.  City  of  Gulfport,  522. 
Rowan  v.  State,   567. 
Rowan  &  Co.  v.  Hull.  282. 
Rowdtn  V.  Travelers'     Protective    Ass'n 

of   America.  305. 
Rowe  V.  Baber,  481. 
Rowe  V.   Sijoncer,  1014. 
Rowe  V.    United   Commercial   Travelers' 

Ass'n,  671. 
Rowe  V.  U.  S.,  466. 


5726  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Rowe  T.  "Whatcom  County  Ry.  &  Light 

Co.,  2360. 
Eowell  V.  Fuller's  Estate,  6,  957. 
Rowell  V.  Vershire,    211. 
Eowen  v.   Sommers,   956.  « 
Rowland  v.  Apothecaries'  Hall  Co.,  2137. 
Rowland  v.  Arkansas  Lumber  Co.,  3S09, 

3S10. 
Rowland  v,  Dolby  &  Statton,  2711,  2720. 
Rowland  v.  Ladiga's  Heirs,  553. 
Rowland  v.  Plummer,  18,   19. 
Rownd  V.  State,  631. 
Roy  V.  Goings,    304,   3846. 
Roy  V.  Kansas    City,   140,   4278. 
Rov  V.  Kirn.   4371,  4372,  4858,  4860. 
Royal  Ins.  Co.  v.  Scritchfield,  2820. 
Royal  Trust  Co.  v.  Overstrom,  490. 
Royal   Ins.    Co.    of   Liverpool,    England, 

V.   Caledonian  Ins.   Co.  of   Edinburgh, 

Scotland.   267. 
Rovce  V.  Latshaw,  582. 
Royer  v.  Shultz  Belting  Co.,  195. 
Rovle  Mining  Co.  v.  Fidelity  &  Casualty 

Co.  of  New  York,  997. 
R.  S.  Oglesby  Co.  v.  Lindsey,  4443. 
Ruark  v.  Com.,  14. 
Ruberts  v.  Com.,    425. 
Rubinovitch  v.  Boston  Elevated  Ry.  Co., 

70. 
Ruby  Chief  Min.  &   Mill.   Co.   v.   Pren- 
tice,  836. 
Ruch  v.  Pryor,   740. 
Rucker  v.  State,   26,  419,   531.   702. 
Ruokersville  Bank  v.  Hemphill,  687. 
Rudd  V.  U.  S.,   S. 
Ruddick  v.  Buchanan.  837. 
Ruddock  V.  Belton,   38. 
Rudolph  V.  Holmes,   921. 
Rudy  V.  Com.,  627. 
Rudy  V.  IMyton,  863. 
Rudy  V.  Rudy,  398. 
Rufif  V.  Jarrett,   484. 
Ruffin  V.  Atlantic  &  N.  C.  R.  Co.,  2390. 
Rugenstein  v.  Ottenheimer,    778. 
Rngland  v.  Tollcfson.  47. 
Ruglass  V.  State.    .522. 
Rnh  V.  Com.,   2963. 
Ruloff,  In  re,  392. 
Ruloff  V.  People,  392. 
Rumage  v.  State,  810. 
Ituniherg  v.  Cntlei-.    279. 
Rump  V.  Woods,    148. 
Rumpli  V.   State,    352,   851. 
Rumping  v.  Arkansas  Nat.  Bank  of  Hot 

Springs,    1402,   1403. 
Rumrill  v.  Ash,   87. 
Ruiidell   &    Hough  v.    Anchor  Fire   Ins. 

Co.,  2800. 
Riindlo   V.    Slate    Belt   Electric   St.    Ry. 

(>>.,   048. 
Riinkle  v.  Smith,    1445,    1452. 
Ruiiklo    V.    Southern    Pnc.    .Milling    Co., 

(>m. 

Runnels  v.    HoiistfMi,   E.   &   W.   T.   Ry. 

Co.,  2014,  2(t20. 
RtinnelK  v.  Slate.    522. 
l{un(iuist  V.  Anrlerson,  950. 
1{m|)c  v.  State,   152. 


Rupp  V.  Orr,  217. 

Rupp  V.  Shaffer,  804. 

Ruschenberg    v.     Southern    Electric    R. 

Co.,  50S8.  5140. 
Ruse  v.  State,  185,  2209. 
Rush  V.   Spokane  Falls  &  N.   Ry.  Co., 

957. 
Rushin  v.  Shields,  49. 
Rushing  v.  I^anier,    927. 
Rushing  v.  Seaboard  Air  Line  Ry.  Co., 

3963,  4044.  4138. 
Russ  v.  Good.  855,  1265,  1268. 
Russ  V.  Strickland,   980. 
Russ  V.  The   War  Eagle,  10.   50. 
Russell  V.  Borden's  Condensed  Milk  Co. 

of  Utah,  3947. 
Russell  V.  Brunswick  Grocery  Co.,  982. 
Russell  V.  Bush,   560. 
Russell  V.  Cincinnati   R.   Co.,   067. 
Russell  V.  Huiskamp,  154. 
Russell  V.  Little,  3592. 
Russell  V.  Nail,  562. 
Russell  V.  Olson,  944. 
Russell  V.  Oregon  R.  &   Nav.  Co.,   103, 

713. 
Russell  V.  Phelps,  977. 
Russell  V.  Richard  &  Thalheimer,  4455. 
Russell  V.  St.  Paul,  M.  &  M.  Ry.  Co., 

956. 
Russell  V.  State,  157,  342.  396,  442,  535. 

623,  674,   816,  910,  1247,  3359,  3384, 

5012. 
Russell  V.  Stewart,  2006,  2072. 
Russell  V.  Weiler.  722. 
Rust  V.  Reid,  5480. 
Rust  V.   Washington  Tool   &  Hardware 

Co.,  799. 
Ruter  V.  Foy,  956.- 
Ruth  V.  Chicago,  R.  I.    &    P.    Ry.    Co., 

1009. 
Rutherford  v.  Com.,    39. 
Rutherford  v.  Dyer,     747,     778.     3829, 

3850,  3858. 
Rutherford  v.  Holbert.    144. 
Rutherford  v.  Irby,   2879. 
Rutherford  v.   Southern   Rv.   Co..   837. 
Rutherford  v.   State.   281.  406,   3549. 
Ruthruffi  V.  Faust,  128,  235. 
Rutledge  v.  Hudson,  832. 
Rutledge  v.  Rowland,  121. 
Rutledge  v.  Swiuney.  899,  3975. 
Rutter  V.  Collins,   1468. 
R.     W.     Bonyea     Piano     Co.  v.  \\  endt, 

932. 
Ryal  V.  State,  188.  342. 
Ryals  V.  State,  337.   627,   4837. 
Ryan  v.  Begein,   ,5.349. 
RVan  v.  Brant,  26Sii.  4908. 
Ryan  v.  Chicago,  489. 
Ryan  v.  Coiiroy,   969. 
Ry.tn  v.  Curlew   Irrigation  &  Reservoir 

Co.,  957,  986. 
Ryan  v.  Fall    River    Iron    Works    Co.. 

122. 
Ryan  v.  Lone  Tree,  1.53. 
Ryan  v.  Los  Angeles   Ice  «fc   Cold   Stor- 
age Co.,  206. 
Ryan  v.   .Maddeu,    950. 


CASES   CITED  5727 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol    2 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5.  pp.  4847  to  6564. 


R.van  V.  Oakland    Gas,    Light    &    Heat 

Co..  52.  2366,  2367. 
Eyan  v.  Oshkosh  Gaslight  Co.,  236,  903. 
liyan  v.  People,  101,  313,  618. 
Ryan  v.  Rockford    Ins.    Co..    5S1. 
Ryan  v.   State,  199,  272,  525.  600,  796. 
Ryan  v.  Union  Pae.  R.  Co.,  112. 
Ryan  v.  Washington  &  G.  R.  Co.,  799, 

943. 
Ryder  v.  State,    93. 
Rye  V.  State,   446. 
Rylee  v.  State,  687. 
Ryley-Wilson      Grocer     Co.  v.  Seymour 

Canning  Co.,  740,  4929. 
Rystinki  v.  Central  California  Traction 

Co.,  2012. 


Sabin  v.  Cameron,  224. 

Sabine  v.  Fisher,  951. 

Sabine  &  E.  T.  Ry.  Co.  v.  Ewing,  923. 

Sable  V.   State,  839. 

Sack  V.  St.   Louis   Car   Co.,   283. 

Sackett  v.  Carroll,   75. 

Sacramento  Southern    R.    Co.    v,    Heil- 

bron,   2618,    2624,    2638. 
Sadler  v.  Peoples,   178. 
Sadler  v.  Sadler,  734. 
Sadler  v.   State,    152. 
Safe-Deposit  &  Trust  Co.  v.  Berry,  777. 
Safety    Fund    Nat.    Bank  v.  Westlake, 

997. 
Saffer  v.  Dry  Dock,  E.  B.  &  B.  R.  Co., 

1964. 
Saffold  V.  State,  79.  271,  3310. 
Safiford  v.  People,   180. 
Sage  V.  Evansville,  etc.,  R.  Co.,  820. 
Sahlinger  v.  People,    3650. 
Sailer  v.  Barnousky,  279. 
St.    Clair    Mineral    Springs    Co.    v.    St. 

Clair.  662,  1499,  1506. 
St.  John  V.  Cascade  Lumber  &  Shingle 

Co.,  987. 
St.  John  V.  Illinois  Cent.  R.  Co.,  289. 
St.  John  V.  Kidd,  937. 
St.   John   V.   Taintor,   224. 
St.  Joseph  &  D.  C.  R.  Co.  v.  Chase,  925. 
St.  Louis  V.  State,  32,  530. 
St.  Louis,  A.  «&  T.  H.  R..Co.  v.  Hawkins, 

878. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Holman, 

557. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Huggins, 

303. 
St.  Louis,  A.  &  T.  H.  R.  Co.  v.  Walker, 

303. 
St.   Louis,   A.   &  T.   Ry.   Co.   v.   Burns, 

112. 
St.      Louis      Brewing      Ass'n  v.   Elmer, 

4486. 
St.  Louis.  B.  &  M.  Ry.  Co.  v.  Droddy, 

552   553 
St. 'Louis,  B.  &  M.  R.  Co.  v.  Green.  902. 
St.  Louis,  B.  &  M.  Ry.  Co.  v.  Jenkins, 

978. 
St.  Louis,  B.  &  M.  Ry.  Co.  v.  Maddox, 

236. 


St.  Louis,  B.  &  M.  Ry.  Co.  v.  Vernon. 

2045,    2344,    2395,    3897,    4001,   4072, 

4076,  4130,  4154,  4160,  4164. 
St.  Louis,  B.  &  M.  Ry.  Co.  v.  West,  668. 
St.      Louis     Cordage     Mills  v.  Western 

Supply  Co.,  4945. 
St.    Louis    Dairy    Co.   v.    Northwestern 

Bottle  Co.,  884. 
St.  Louis,  etc.,  R.  Co.  v.  Kirby,  2624. 
St.  Louis,  I,  M.  &  S.  Ry.  Co.  v.  Aiken. 

288 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Barnctt. 

951. 
St.  Louis  I.  M.  &  S.  Ry.  Co.  v.  Berry, 

924. 
St.   Louis,  I.  M.  &   S.  Ry.  Co.  v.  Bird, 

2405. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Blay- 

lock,  733. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Booth, 

4108. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Boshear, 

51,  291. 
St.  Louis,  I.  M.  &  S.  Rv.  Co.  v.  Boyles, 

646. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Briggs. 

1892,   1916. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Bright, 

768. 
St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Brogan, 

2366,  4041,  4047. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Brown, 

975. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Cabin- 
ess,  3996. 
St.  Tx)uis.  I.  M.  &  S.  Ry.  Co.  v.  Carter, 

3917,  4859. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Cham- 
berlain, 4648. 
St.  Louts,  I.   M.  &  S.  Ry.  Co.  v.  Coke, 

58.  740,  4022. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dav. 

763. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Devanev, 

10. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dooley, 

45.53. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Drum- 
right,  832. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Duffov. 

1960. 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Duncan, 

925. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Dunn  & 

Stewart,  951. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Elrod. 

729,  4604. 
St.  Louis.  I.  M.  &  S.  R.  R.  Co.  v.  Evans, 

1945,    1953,   1973,   2481. 
St.   Louis.  I.  M.  &  S.  Ry.  Co.  v.  Fam- 

bro,  135,  235. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Flinn, 

4568. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gibson, 

4610. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Gilley, 

894. 


5728  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  :34T4;    Vol.  4,  pp.  347t  to  4845;    Vol.  5,  pp.  4847  to  55G4. 

St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Glossup,  I  St.  Louis,  I.  M.  &  S.  R.v.  Co.  v.  Stamps, 


st;2. 

St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Goss, 

4732.  4751.  4i5S. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Griir.s- 

lev.  903. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Hartung, 

1765.   1781.   1954. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hatcli, 

215. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Hester- 

ly,  4048,  4057. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  How- 
ard.   747,    894,   .390f5,   4041. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Hudson, 

766,  2744. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Hydrick, 

982,  2409. 
St.  Louis,  I.  M.  &   S.  Ry.  Co.  v.  Jacks, 

4071. 
St.  Louis,  T.  M.  &  S.  Ry.  Co.  v.  Josepiis, 

2034,  2040. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Keys, 

169S,  1708. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Lamb, 

967,  975. 
St.  Ixiuis,  I.  M.  &  S.  Ry.  Co.  v.  Lyman, 

696. 
St.  Louis.  I.  M.  &  S.  R.  Co.  v.  :McWliir- 

ter.  714. 
St.  Louis,  I.  M.  &  S.  Ry.   Co.  v.  Moon, 

1013. 
St.   Louis,   1.  M.  &   S.   Ry.  Go.  v.  Mor- 
gan. 3904. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Norton, 

951. 
St.   Louis,   I.   M.  &  S.   R.  Co.   v.  Pape, 

968. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Paup, 

696. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Phillips, 

93. 
St.  Louis.  L  M.  &  S.  Ry.  Co.  v.  Plott, 

9S2.   1765. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Prince, 

951. 
St.  I^uis,  I.  M.  &  S.  Ry.  Co.  v.  Puckett, 

975. 
St.   T>ouis,   I.   M.   &    S.  R.   Co.   v.   Reed, 

82.3 
St.  L.Miis.  L  M.  iK:  S.  Ry.  Co.  v.  Rhodon, 

107.   1."..-,. 
St.  Louis.  L  M.  &  S.  Ry.  Co.  v.  Richard- 
son. 970. 
St.    Louis,    r.   M.   it   S.  Ry.  Co.  v.  Rod- 

jrcrs.  4131. 
St.  r>ouis,  I.  M.  &  S.  Ry.  Co.  v.  Rogers, 

1017. 
St.  Louis.  I.   M.  it  S.    Uv.  Co.  V.  Rush. 

1879.  1893. 
St.  Louis,   I.  .M.  iV   S.  Kv.  Co.  v.  Sliiirp, 

40,S9. 
St.    Ix.iiis.   I.    .M.   vt  S.    Kv.  Co.  V.   Sims, 

27  l.-!. 
St.  F»ui.s,  I.  M.  it  S.  Ry.  Co.  v.  Sparks, 

485. 
St.  Tyoiiis.  I.  M.  &  S.  Ry.  Co.  v.  Spencer, 

9.32,  955. 


1018. 
St.   Louis.   I.  M.  &  S.   R.  Co.  v.   State, 

185. 
St.  Louis.  I.  M.  &  S.  Ry.  Co.  v.  Steed, 

648.  3944. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v    Steel, 

4156. 
St.  Tvouis.  I.  M.  &  S.  Ry.  Co.  v   Stewart, 

980.  1765.  1766,  4089. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Sweet, 

2463. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Taylor, 

4707. 
St.  Louis.  I.  M.  &  S.  R.  Co.  v.  Thurman, 

222,  673. 
St.  Louis.  I.  M.  &   S.  Ry.  Co.  v.  Tom- 

linson.  4680. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Walker. 

951. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Waren, 

888 
St.   Louis.  I.   M.  &  S.  Ry.   Co.  v.  Wil- 
liams. 1821 . 
St.  Louis,  I.  M.  &  S.  R.  Co.  v.  Wirbel, 

127. 
St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Woods, 

1015. 
St.  Louis.  I.  M.  &  S.  Rv.  Co.  v.  Wright. 

1781.  2306. 
St.   Louis.  I.  :M.  &  S.  R.  Co.  v.  Wvnne 

Hoop    &    Cooperage   Co.,    1665,    166B, 

1667.  1668. 
St.  Louis.  K.  &  N.  W.  R.  Co.  v.  Knapp, 

Stout  it  Co.   Company,   879,  2628. 
St.    Louis,    K.   &    N.    W.   R.    Co.   v.    St. 

Ivouis    Union    Stockyard     Co.,    2650, 

2649. 
St.  T^uis  Maple  &  Oak  Flooring  Co.  v. 

Knost.  288. 
St.  Louis.  O.  H.  &  C.  Ry.  Co.  v.  Fowler, 

2651,   2654. 
St.  Louis  Public  Schools  v.  Risley.  90S. 
St.   Louis,  P.  &  N.  Ry.  Co.   v.  Rawley, 

359. 
St.     Louis-San     Francisco     Ry.     Co.  v. 

Donahoo,   4586. 
St.  Louis.  S.  F.  it  T.  Ry.  Co.  v.  Birge- 

Forl)(>s  Co..   171. 
St.  Louis.  S.  F.  &  T.  Rv.  Co.  v.  Bowles, 

137.  149. 
St.  Louis,  S.  F.   it  T.   Ry.  Co.  v.  Geer, 

2470. 
St.  Louis,  S.  F.  it  T.  Rv.  Co.  v.  Knowles, 

8.35. 
St.  liouis,  S.  F.  it  T.  Ry.  Co.  v.  Payne. 

905. 
St.    Louis,  S.  F.  &  T.   Ry.  Co.   v.   Wall, 

.578. 
St.     liouia     Southwestern     Ry.     Co.     v. 

.\(hims.  148. 
St.   Louis  Southwestern  Rv.  Co.  of  Tex- 
as   V.    A<l(lis,    1890,    1924,    1925,    1958, 

1959.    1966,   199.3. 
St.   Louis   Southwestern  Ry.   Co.  v.  An« 

derson,  7(i7. 
St.   Louis  Southwestern  Ry.  Co.  v.  As- 
ton, ai.i.. 


CASES   CITED 


5729 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    VoL  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


St.  Txmis  Sontliwpstom  Ey.  Co.  v.  Ayde- 
lott,  67,  740,  77G. 

St.  Louis  Southwestern  Ry.  Co.  v.  Ball, 
147,  890.   2358. 

St.  Tx)uis  Southwestern  Ry.  Co.  v.  Baer, 
921. 

St.     Louis     Southwestern     Ry.     Co,     v. 
Bowles,  2407. 

St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.   Bryant,  1959. 

St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Byers,  553,  1905. 

St.  Louis  Southwestern  Ry.  Co.  v.  Case- 
day,  68. 

St.  Louis  Southwestern  Ry.  Co.  v.  Casse- 
day,  140.  921. 

St.  Louis  Southwestern  Ry.  Co.  v.  Cates. 
1691.  1692.    ' 

St.    Louis     Southwestern     Ry.    Co.    v. 
Christian.  68,  1981. 

St.  Louis  Southwestern  Ry.  Co.  v.  Cle- 
land,  4,  864.  874. 

St.  Louis  Southwestern  Ry.  Co.  v.  Cun- 
ningham, 1841.  1966. 

St.    Louis     Southwestera    Ry.     Co.     v. 
Evans,  236. 

St.   Louis   S.   W.   Ry.   Co.  v.   Ferguson, 
1789. 

St.  Louis  Southwestern  Ry.  Co.  v.  Fow- 
ler, 927,  1719. 

St.     Louis     Southwestern     Ry.     Co.     v. 
Freedman,  641. 

St.  Louis  Southwestern  Ry.  Co.  v.  Gar- 
ber,   642. 

St.  Louis  Southwestern  Ry.  Co.  v.  Gen- 
try, 147. 

St.  Louis  Southwestern  Ry.  Co.  v.  Gra- 
ham, 980. 

St.  Louis  Southwestern  Ry.  Co.  v.  Green, 
1010. 

St.  Louis  Southwestern  Ry.  Co.  v.  Gres- 
ham,   1812.  1813. 

St.     Louis     Southwestern     Ry.     Co.     y. 
Groves,  759. 

St.  Louis  Southwestern  Ry.  Co.  v.  Han- 
ey,  871. 

St.  Louis  Southwestem  R.  Co.  v.  Harri- 
son, 726. 

St.  Louis  Southwestern  Ry.  Co.  v.  Haw- 
kins, 986,  1000. 

St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Haynes,  1911. 

St.  Louis  Southwestern  Ry.  Co.  v.  High- 
note,  158. 

St.  Louis  Southwestern  Ry.  Co.  v.  Hud- 
dleston,  2027. 

St.  Louis  Southwestern  Ry.  Co.  v.  Jager- 
man,  1014. 

St.  Louis  Southwestern  Rv.  Co.  of  Tex- 
as V.  Johnson,  1002,  1960,  2359. 

St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Kennedy,  1905. 

St.  Louis  Southwestern  Ry.  Co.  v.  Ken- 
nemore,   922. 

St.  Louis  Southwestern  Ry.  Co.  v.  Kerr, 
738. 

St.     Louis     Southwestern     Ry.     Co.  v. 
Langston,  673. 

Inst.to  Juries— 359 


St.     Louis     Southwestern     Ry.     Co.    v. 

Lewellen   Bros.,  231. 
St.     Louis     Southwestern     liv.     Co.  v. 

Lowe,  927. 
St.     Louis     Southwestern     Ry.     Co.    v. 

McCauley,  288. 
St.     Louis     Southwestern     Ry.     Co.    v. 

McCullousrh.  150,  1729. 
St.     Louis     Southwestern     Ry.     Co.    v. 

McLaughlin,    951. 
St.     Louis     Southwestern     Ry.     Co.    v. 

McLeod,  104. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Matiatas,  2975. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Mitchell.  S3,  566,  857,  2673. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Myzell,  2029. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Neef,   871. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Norvell,  142. 
St.  Louis  S.  W.  Ry.  Co.  v.  Parks,  105, 

143. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Patton,  129. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Preston,  398. 
St.    Louis    S.    W.    Ry.    Co.  v.  Ricketts, 

1732. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Ross,  104. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Shipley.  155. 
St.     Louis     Southwestern     Rv.     Co.    v. 

Shinp.  890. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Sibley.  137,  138. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Smith.  117,  138.  640,  2354. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Tarver,  148,  2.50. 
St.     Louis     Southwestern     Rv.     Co.    v. 

Taylor,  979. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Terhune,   775. 
St.   Louis   S.  W.   Ry.  Co.  v.  Thompson, 

291. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Tune,  147. 
St.     Louis     Southwestern     Ry.     Co.    v. 

White,  1728. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Wilbanks,  714. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Woodall,  1772. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Wright,   140. 
St.     Louis     Southwestern     Ry.     Co.    v. 

Wymau,  943,  975,  1781,  1852. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Bowles,  4659. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Counally,  4757,  4758,  4766. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Downs,  3983,  3984,  4072,  4160. 
St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Ellenwood,  3923. 


5730  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  -pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


St.  Louis  Southwestern  Ry.  Co.  of  Te.xas 

V.  Ewing.  39S3. 
St.  Louis  Southwestern  Ry.  Co.  of  Tex- 
as V.  Hassell,  1840. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V,  Hawkins,   4700. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Kern,  4100. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Morgan,  4604. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Neef,  3982. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Norvell,   4123. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

V.  Roach-Manigan      Paving      Co.      of 

Texas.  4644. 
St.  Louis  Southwestern  Ry.  Co.  of  Texas 

r.  Waits,  4645. 
St.  Louis  Southwestern  Ry.  Co,  of  Texas 

V.  Woodall,   4364. 
St.  Louis  Stave  «S:  Lumber  Co.  v.   Saw- 
yers, 3901,  4013,  4070. 
St.     Louis     Transit     Co.  v.  Thomp.son, 

1909. 
St.  Louis  Trust  Co.  v.  Bambricli,  5409. 
St.    Louis    &    B.    Electric    Ry.    Co.  v. 

Eriinger,  284. 
St.  Louis  &  O.  Ry.  Co.  v.  Union  Trust 

&  Savings  Banls.  493,  2685. 
St.  Louis  &  S.  F.  R.  Co.  v.  Ault,  971. 
St.  Louis  &  S.  F.  R.  Co.  v.  Bell,  4623. 
St.  Louis  &  S.  F.  Rv.  Co.  v.  Black.  129. 
St.  Louis  &  S.  F.  R.  Co.  v.  Brock,  411, 

4090. 
St.  Louis  &  S.  F.  R.  Co.  v.  Brosius  & 

Le   Compte,  1013. 
St.   Louis  &    S.    F.    R.    Co.  v.  Bruner, 

489. 
St.   Louis   &  S.   F.   R.   Co.  v.  Burrows, 

581. 
St.   Louis   &   S.  F.   R.   Co.  v.  Carr,  70. 
St.  Louis  &  S.  F.  R.  Co.  v.  Cassclberry, 

778. 
St.   Louis  &   S.   F.   R.   Co.  v.  Clampitt, 

900. 
St.  Louis  &  S.  F.  R.  Co.  v.  Colo.  4G15. 
St.  Louis  &  S.  V.  R.  Co.  v.  Cox,  Peery 

&  Miirrav,  1705. 
St.  Louis  i^  S.  F.  R.  Co.  v.  Coy,  2004. 
St.  Louis  &.  S.  F.  Ry.  Co.  v.  Crowder, 

24.3. 
SfT   Louis    &    S.    F.    R.    Co.  v.  Crowell, 

8.34. 
St.  r^uis  &  S.  F.  Co.  V.  Davis,  248. 
St.   Louis  &  S.  F.  Ry.  Co.  v.  Dawson, 

812. 
St.    Louis   &   S.   F.   Ry.   Co.  v,  Dobyns, 

222. 
St.    F.oui.s   &   .S.   F.   R.   Co.  v.  Dunham, 

1690. 
St.  Louis  A:  S.   F.   R.  Co.  v.   Flinp,  934. 
St.    Louis    cV:   S.    F.    i{.   Co.   v.  Fniiikliu, 

992. 
Si.    Louis    iV    S.    F.    liy.    Co.  v.   Eraser, 

'.•00,  4165. 
St.    Louia   &i   a.    F,    Ry.    Co.  v.  (Jeorgo, 

574. 


St.    Louis    &    S.    F.    R.    Co.  v.  Grider, 

1794,  1795,  1981.  2015. 
St.  Louis  &   S.  F.  R.  Co.  v.  Hall,  121. 
St.    Louis    &    S.    F.   Ry.    Co.  v.  Henry, 

268. 
St.    Louis    &    S.    F.    R.    Co.  v.  Kerns, 

158,  1725. 
St.  Louis  &  S.  F.  Rv.  Co.  v.  Lane,  165, 
St.  Louis  &  S.  P.  R.  Co.  V.  Lilly,  1736. 
St.    Louis    &     S.    F.    R.    Co.  v.  Long, 

3896,  4011,  4045,  4054,  4075,  4177. 
St.   Louis    &     S.     F.    R.     Co.  v.  Model 

Laundry.  4674,  4708. 
St.  Louis  &  S.  F.  R.  Co.  v.  Moore,  667. 
St.   Louis   &    S.    F.    R.    Co.  v.  Murray, 

564,   1842,   1844.   1974,  1993. 
St.    Louis    &    S.    F.   R.  Co.  v.  Noland, 

866. 
St.  Louis  &  S.  F.  R.  Co.  v.  Peery.  1707. 
St.   Louis    &     S.  F.    R.    Co.  v.  Posten, 

215,  1807,  1808,  1818. 
St.  Louis  &  S.  F.  R.  Co.  v.  Puterbaugh, 

943 
St.  Louis  &  S.  F.  Ry.  Co.  v.  Ray,  4877. 
St.  Louis  &  S.  F.  R.  Co.  v.  Sproule,  28. 
St.   Louis  &  S.   F.  R.   Co.  v.  Summers, 

4714. 
St.  Louis  &  S.  F.  R.  Co.  v.  Van  Zant. 

284. 
St.  Louis  &   S.   F.   R.   Co.  v.  Vaughan, 

234. 
St.   Louis    &    S.    F.  R.    Co.  v.  Wilson, 

126. 
St.  Louis  &  S.  Rv.  Co.  V.   Smith,  2641. 

2642. 
St.  Louis  &  S.  W.  Ry.  Co.  of  Texas  v. 

Gill,  147. 
St.  Louis  it  S.  W.  Rv.  Co.  of  Texas  v. 

Holmes,  1972. 
St.  Louis  &  Tennessee  River  Packet  Co. 

V.  Nowland.  5039. 
St.  Martin  v.  New  York,  N.  H.  &  H.  R. 

Co.,  277. 
St.  Paul  Fire  &  Marine  Ins.  Co.  v.  Gott- 

helf,  985. 
St.   Paul   Fire    it    Marine    Ins.     Co.  v. 

Kendle,  2802.  3860. 
St.    Paul's    Episcopal    Church  v.  Fields, 

886. 
St.  Pierre  v.  McMaugh.  90L 
Salazar  v.  State,   4803,   4807. 
Salazar  v.  Taylor,   28. 
Salem   Iron   Co.  v.  Lake   Superior   Lon- 

sol.    Iron    ;Mincs.    2140. 
Sales  V.  Martin.  f;68. 
Salladay  v.  Dodgeville,   122. 
Sallee  v.  MclNIurrv,    1517,    1545,    1549. 

1561. 
Sallec  v.  Security    Bank    &    Trust    Co., 

146. 
Sailor  V.  Friedman      Bros.      Shoe      Co., 

291. 
Salley  v.  Cox,    857,    866. 
Salm  V.   Slate,    371. 

Salmi  v.  Cohunhia  iV:  N.  R.  R.  Co.,  146. 
S.-ilmon  v.   Hoykiii.   49J6. 
SaluKm  v.  Ilel.Mia  Box  Co.,  224,  893. 
Salmon  v.  Olds,  227. 


CASES   CITED  5731 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3174:    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5504. 


Salmons  v.  St.  Joseph  &  G.  I.  Ry.  Co., 

G47. 
Salomon  V.  Cress,  145,  964. 
Salomon  v.  State,  756. 
Salowich  v.  National  Lead   Co..   285. 
Salstrom  v.  Orleans    Bar    Gold    Mining 

Co.,  419G. 
Salter  v.  Glenn,    118. 
Salter  v.  Myers,   50. 
Salter  v.  Williams,  276. 
Salt  Lake  City  v.  Robinson,  320.  535. 
Salt   Lake   &   U.   R.    Co.  v.  Butterfield, 

902,  2652. 
Salt  Lake  &    U.    R.    Co.  v.  TrumbuU, 

5146. 
Saltmarsh  v.  Bow.  736. 
Samarra    v.    Allegheny    Yalley    St.    Ry. 

Co.,  2415,  2423.^ 
Samberg  v.  Knights  of  the  Modern  M.ac- 

cabees,  3787. 
Sammons  v.  Wilson.    231. 
Sample  v.  Rand,  150. 
Sample  v.  State,   1240. 
Sampsell  v.  Rybczynski,    211. 
Sampson  v.  Hughes,  2839. 
SaniDson  v.  St.   Louis  &   S.   F.   R.   Co., 

353. 
Sampson  t.  Sampson,  6. 
Sams     Automatic     Car-Coupler     Co.  v. 

League,  485. 
Samuel  v.  Knight,    47. 
San    Antonio,    etc.,    Ry.    Co.  v.  McGill, 

85. 
San  Antonio  Foundry  Co.  v.  Drish,  142. 
San    Antonio    Light    Pub.    Cn.  v.  Lewy, 

161,  236,  905.  919.  992.  3731. 
San    Antonio    St.    Ry.    Co.    v.    Renken, 

5060,  5078. 
San    Antonio    Traction    Co.  v.  Cassano- 

va,  243. 
San    Antonio    Traction    Co.  v.  .Higdon, 

979. 
San   Antonio    Traction    Co.  v.  Kelleher, 

242. 
San  Antonio  Traction  Co.  v.  Probandt, 

161. 
San    Antonio   Traction    Co.    v.    Warren. 

140. 
Sau    Antonio    Traction    Co.    v.    Welter, 

142. 
San  Antonio,  U.  &  G.  R.  Co.  v.  Dawson, 

63. 
San   Antonio,   U.   &   G.   R.   Co.   v.   Gal- 

bi-eath,  147. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Boyed, 

2470. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Brock, 
-     2469. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Choate, 

679. 
San  Antonio  &  A.  P.  R.  Co.  v.  Dc  Ham. 

723. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Dick- 
son, 11. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Dolan, 

835. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Grady, 

146. 


San  Antonio  &  A.  P.  Ry.  Co.  y.  Graves 

&  Paterson,  484. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Hahl, 

846. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Hodges, 

67. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Horkan, 

927. 
San   Antonio  &  A.   P.   Ry.   Co.   v.   Use, 

670,  47S8. 
San  Antonio  &  A.  P.  Ry.  Col  v.  Keller, 

139. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Kiersey, 

5387,  5391. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Long, 

68. 
San   Antonio   &  A.   P.   Ry.   Co.   v.   Mc- 

Bride  &  Dillard,  922. 
San  Antonio  &  A.  P.  Rv.  Co.  v.  McGill, 

85,   901,   4566. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Martin. 

794. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Moerbe, 

399. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Morgan, 

574. 
San  Antonio  »&  A.  P.  Ry.  Co.  v.  Muecke. 

904. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Peter- 
son. 4701. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Shankle 

&  Lane,   150. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Trigo. 

1942. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Vaughn, 

4399,  4593. 
San  Antonio  &  A.  P.  Ry.  Co.  v.  Weigers, 

283. 
Sanboeuf  v.  Murphv   Const.   Co..   220. 
Sanborn  v.  Benedict,  4917,  4918,   4919, 

49S2. 
Sanborn   v.    School   Dist.    No.    10,   Rice 

County,  8.59. 
Sanches  v.  State,  543. 
Sanchez  v.  State,   226.   507.  652. 
Sandage  v.  State.    319,    .55-54. 
Sandberg  v.  Borstadt,  832. 
Sandberg     v.     Cavanaugh    Timber    Co., 

2S40. 
Sandefur  v.  Com.,  425. 
Sandel  v.  State.  979. 
Sandell  v.  Sherman,   982. 
Sanders  v.  Atlantic  Coast  Line  R.  Co., 

69. 
Sanders  v.  Charleston  &  W.  C.  Ry.  Co.. 

4638. 
Sanders  v.  Cline.    920. 
Sanders  v.  Davis,  38,  2730.  3831,  3853. 
Sanders  v.  Illinois  Cent.  R.  Co.,  355. 
Sanders  v.  People,  782. 
Sanders   v.    State,    277,    294,    527,    605. 

830,  913,  957. 
Sanderson    v.    Pennsylvania    Coal    Co., 

636. 
Sanderson  v.  State,   286,    839. 
Sandford  v.  Seaboard  Air  Line  Ry.,  206. 
Sandlin  v.  Anders,  785. 
Sandor  y.  Verhovey  Aid  Ass'n,  726. 
Sandoval  v.  Territory,    3225. 


5732 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Sands  v.  Potter.  2095,  2096. 

Sand    Springs    Park   v.    Schrader,   1178, 

4407. 
Sands  &  Co.  v.  Norvell,  268,  2732,  2733, 

2742,  2745. 
Sandwich  Mfg.  Co.  v.  Shiley,  829. 
Sandy  v.  Lake   Street  Elevated  R.   Co., 

1767. 
Sandy  Valley  &  E.  Ry.  Co.  v.  Bentley, 

2619. 
Sandy  Valley  &  E.  Ry.  Co.  v.  Hughes, 

242.  2430. 
Sandzig  v.  Eckstein.  240. 
Sanford  v.  Gate.s.  692. 
Sanford  v.  Hawthorne,  5340. 
Sanford  v.  State,   15.   503.   2269. 
Sanford.    Chamberlain   &   Albers   Co.   v. 

Eubanks.  900. 
Sang  V.  St.  Louis.  828. 
Sanger  v.  Bacon,  5476. 
Sanger  v.  First  Nat.  Bank,  579. 
Sanger  v.  Warren,  843. 
Sangster  v.  Hatch,    83.    324. 
Sangster  v.  Prather.    2905. 
Sanitary   Dist.    of   Chicago   v.   Boening, 

4.346. 
San  Miguel  Consol.  Gold  Mining  Co.  v. 

Stubbs.  766. 
San   Pedro.    L.   A.    &    S.    L.   R.    Co.    v. 

Thomas,   746. 
Sansona  v.  Laraia,    894. 
Santee  v.  State,  126. 
Santiago    v.    ,Tohn    E.    Walsh   Stevedore 

Co.,   387,   871. 
Sapp  V.  Hunter.    5214,    5215. 
Sai)p  V.   State,  342,  592,  623,  752. 
Sapiienfield  v.  Main  St.  &  A.  P.  R.  Co., 

1001. 
Saratoga  Inv.  Co.  v.  Kern,  105. 
Sardis  &  D.  R.  Co.  v.  McCoy,  356. 
Sarle  v.  Arnold.    936. 
Sarli  v.  State.  131. 
Sartin  v.  State.   .3033,   3060,   3454. 
Sasse  v.  Rogers,  128. 
Sasser  v.  State,  866. 
Sater  v.  State,  .391.  631. 
Satterwhitc  v.  Hicks,  545. 
Sauer  v.  Eagle  Brewing  Co.,  4406. 
Sauer  v.  Veltraann,   852. 
Saugerties  Bank   v.  Mack,   951. 
Saul  V.  Buck,  41. 
Saulshon-y  v.  State,   38,    754. 
Saulsburv  v.  Wimberly,  949. 
Saunders   v.    Atdiison.    T.    &    S.    F.   Ry. 

Co.,  i;i:',8,  I9s:',,  i9S6. 

Siniiiders  v.    I'.ank   of   .Mcfklenburg,  992. 

Saundirs  v.   (lilhcrt.    12<!7. 

Saunders  v.  I'hiladelijliia  Rapid  Transit 

Co..  222. 
Saunders  v.  State,  866. 
Savage  v.  P.ulger,   2H.3. 
Savage  v.  Marlliorougli     St.     Ry.     Co., 

943. 
Savage  V.  Miliim,  960. 
Savage  v.  Mofire,  .''S62. 
Savage  v.  Slatr-,  .'{(!,  :{.50.   744. 
Savageau   v.    P.nslnn  tii  M.   U.  R.,  977. 
Snvaiinali    I'/leetric    Co.  v.    BeiiiU'tt,    H\i. 
Savaiiah    JOlectric    Co.    v.    JOIail)ee,    222. 


Savannah  Electric  Co.  v.  Jackson,  259. 

836,  851,  895. 
Savannah  Electric  Co.  v.  Johnson,  211^ 

1017. 
Savannah    Electric    Co.    v.    McClelland, 

766. 
Savannah  Electric  Co.  v.  Mullikin,  S3r). 
Savannah  &  N.  Y.  Transp.  Co.  v.  Klaren 

Bridge  Co..   4351. 
Savary    v.    State,    332,    539,    824,    849, 

3125. 
Savino  v.  Griffin  Wheel  Co.,  724. 
Sawyer  v.  Nichols,  .50. 
Sawyer  v,  Phaley,  6. 
Sawyer  v.   Roanoke   R.   &  Lumber   Co., 

801,  807. 
Sawyer  v.  State,  605,  700. 
Sawyer  v.  Worcester    Consol.    St.    Ry., 

548. 
Saxton  V.  Barber,  3505,  3506. 
Saye  v.  State,  342.   1240. 
Sayler  v.  Com.,  198. 
Saylor  v.  Taylor,   641. 
Sayre   v.  Detroit,  G.  H.  &  M.  Ry.  Co., 

4783.  4790. 
S.  Blaisdell  Co.  v.  Lee.  2721. 
Scales  V.  State,  225,  345. 
Scally  v.  W.  T.  Garratt  &  Co.,  642. 
Scanlan  v.  Chicago  Union  Traction  Co., 

322,  5058,  5101,  5110,  5140. 
Scanlan  v.  Gulick,  861. 
Scarboro  v.  State,  419,  437,  463. 
Scarborough  v.  Blackman,    290. 
Scarborough  v.  Woodley,   285,    1011. 
Schaaf  v.  Fries,  997. 
Schaaf  v.  St.  Louis  Basket  &  Box  Co., 

155. 
Schaefer  v.  Arkansas  Valley  Interurban 

Ry.  Co.,  4656. 
Schaefer  v.  Ashland,   155. 
Scliaefer   v.    Metropolitan    St.    Ry.    Co., 

490.    . 
SchafP  v.  Brasher.   4386,   4390. 
ScluifF  v.  Hollin,   902. 
Schaff  V.  Holmes,  237. 
Schaff  V.  Miles,   968. 
Schaff  V.  Wilson,    902. 
Schaffner  v.  C.   F.   Massey  Co.,   2459. 
Schall  V.  United  Rys.  Co.  of  St.  Louis, 

]928. 
Schander    v.    Grav.    747. 
Schaper  v.  Stale,   620. 
Schappert  v.  Ringler,   685. 
Scharff  v.  Sontliem   Illinois  Const.   Co., 

688. 
Si'harlY   Distilling  Co.    v.   Dennis,   144. 
Scliaul)  V.   Rucker  i^  Heartsill.  902. 
Schaufele  v.  Central  of  Georgia  Ky.  Co., 

64. 
Sciiechwitz  v.  New  York  City  Ry.  Co., 

873. 
Sclierrer  v.  Seattle,   296,  761,  862. 
Scheuer  v.  Manitowoc  &  Northern  Trac- 
tion  Co.,  79.3.  903. 
Scheuing  v.  Yard,   802. 
Scheiii'mnnn  v.  Malhison,  2.31. 
ScliietlVlin   V.   Schieirelin.  SC.".. 
S(  liihmsky  v.  Merchants'  &  Manufactur- 
.ers'  Fire   Ins.  Co.,   170. 


CASES  CITED  5733 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3174;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  o5G4. 


Schillingcr  v.  Savage,  106. 

Scliindlor  v.  Milwaukee,  L.  S.  &  W.  Ry. 

Co.,  174. 
Schintz  V.  People,   270,   f>ll,  2192. 
Sohlamp  v.  Manewal.   1394. 
Schlaiuter  v.  Chicago  &  Soutliern  Trac- 
tion- Co.,  722. 
Schlengener  v.  Chicago,  M.  &  St.  P.  Ry. 

Co..   477. 
Schlcsinger  v.  Rogers,  322. 
Schlesinger  v.  Springfield  Fire  &  Marine 

Ins.  Co.,  369. 
Schlichting  v.  Rowell,   284. 
Schlinski  v.  St.    Jo.seph,    106. 
Schloss-Bear-Davis   Co.   v.   Louisville   & 

N.  R.  Co.,  261. 
Schmal  v.  Rothschild,    194. 
Schmalfeld  v.  Peoria  &  E.  Ry.  Co.,  748. 
Schmalz  v.  Hauseman,  967. 
Schmeisser  v.  Albinsou,  487,  2894,  2899. 
Schmidt  v.   First  Nat.   Bank,   303. 
Schmidt  v.  McGill.   148. 
Schmidt  v.  Mitchell.   558. 
Schmidt  v.  Pfan,  689. 
Schmidt  v.   St.  Louis  R.  Co.,  41,  155. 
Schmidt    v.     Southwestern    Brewery    & 

Ice  Co.,  906. 
Schmidt  v.  Territory,    669. 
Schmidt  v.  Union  Oil  Co.  of  California, 

220. 
Schmidt  v.  Wallinger,    1520. 
Schmidtt  v.  Milwaukee  St.  Ry.  Co.,  492. 
Schmitt  V.  Missouri  Pac.  Ry.  Co.,  4605. 
Schmitt  V.  Murray.    325. 
Schmitt  V.  St.  Louis  Transit  Co.,  1829, 

1838.  2043,  2415,  5525. 
Schmohl  V.  Buscomi,   688. 
Schmuck  v.  Hill,   165. 
Schmucker  v.  Clifton.    35SS. 
Schneer  v.  Lemp,  767. 
Schneider  v.  C.  H.  Little  Co.,  833. 
Schneider  v.  Hawks.  1016. 
Schneider  v.  Mannins:.    999. 
Schneider  v.  Market '"St.  Ry.  Co.,  5149. 
Schneider  v.  Winkler,    949. 
Schneider  Brewing  Co.  v.  American  Ice- 

Mach.  Co.,  959. 
Schnellbacher     v.      Frank      McLaughlin 

Plumbing  Co.,  284,  686. 
Schnier  v.  People.   182. 
Sehoch  V.  Egau,  785. 
Schoefield   Gear  &  Pulley  Co.  v.   Schoe- 

field.  121,  2882. 
Schoellhamer  v.  Rometsch,   764. 
Schoenberg  v.  Voigt.  223,  757. 
Schoenherr  v.  Hartfield,    899. 
Schocnholtz  v.  Third  Ave.  R.  Co.,  136. 
Schoenuerstedt  v.  State.    866. 
Schofield  v.  Baldwin.  488. 
Schofield  V.  Little,  987. 
Schofield  V.  Simpson.  636. 
Scholl  V.  Belcher,  3529. 
Schollay  v.  INIoffitt-West  Drug  Co.,  955. 
Schon  v.  Modern  Woodmen  of  America, 

813,  3770. 
Schondorf  v.  Griffith,    978. 
Schoneman  v.  Fegley,  44. 
School    r>ist.    No.    S    of    Thompson    v. 

Lynch,  171. 


School  Dist.  No.  30  v.  Roth,  4998. 
School  Dist.  of  Chadron  v.  Foster,  1013. 
Schoolman  v.  Ratkowsky,    150. 
Schornak  v.  St.  Paul  Fire  &  Marine  Ins. 

Co.,  063. 
Schradcr  v.   State,    912. 
Schramm  v.  Wolff,    665. 
Schreder  v.  Michel,    ,3792. 
Schreiber  v.  Public  Service  Ry.  Co.,  92?. 
Schreiner   v.   New   York   &   N.   J.   Tele- 
phone Co.,  899. 
Schrimsher  v.  State,  831. 
Schroder  v.  Walsh,   2921,   2951,   2956. 
Schroeder  v.  Brown  &  McCabe,  144. 
Schroeder  v.  Michel,    997. 
Schroeder  v.  Rinehard,  934,  968. 
Schroeder  v.  St.  Louis  Transit  Co.,  249. 
Schrunk  v.  St.   Joseph,   577. 
Schuek  V.  Hagar,  37.  « 

Schuhle  V.  Cunningham,  857. 
Schuler  v.    Metropolitan    Life   Ins.   Co., 

355.  3775,  3789. 
Schull  V.   New   Birdsall   Co.,  4917. 
Schulman  v.  Stock.    121. 
Schultz  V.  Bower,  693. 
Schultz  V.  Burnwell   Coal   Co.,   553. 
Schultz  V.  Culbertson,   717. 
Schultz  V.  Schultz.    146,    160. 
Schultz  V.  Starr,  896. 
Schultz  V.  State,  188,  271,  623. 
Schulz  V.  Tessman,  668. 
Schulze  V.  Jalonick,    3674,    3680,    3693, 

.3694,  3695. 
Schulze  V.  U.  S.,_7,  331. 
Schumacher   v.    Kansas   City    Breweries 

Co.,  222. 
Schumacher  v.  Moffitt.  260,  1081. 
Schumacher    v.    Murray    Hospital,    834, 

2678,  4479. 
Schumann  v.  Kaukauua,    1498. 
Sohurmeier  v.  Johnson,   962. 
Schutz  v.  State,  304,  313,  328,  364. 
Schuvler  v.  Southern  Pac.  Co.,  110. 
Schwabacker  v.  Riddle,    4436,    4437. 
Schwalen  v.  W.  P.  Fuller  &  Co.,  711. 
Schwamb   Lumber  Co.   v.   Schaar,   19. 
Schwanenfcldt   v.   Metropolitan    St.   Ry. 

Co.,  666. 
Schwaninger  v.  E.   J.  McNeeley  &  Co., 

248,  851. 
Schwantes  v.  State,   85,    503,    680. 
Schwartz    v.     Anheuser-Busch    Brewing 

Ass'n,  223. 
Schwartz  v.  Boswell,  3854. 
Schwartz  v.  INIann,    173. 
Schwartz  v.  Meschke,    230. 
Schwartz   v.   Metropolitan    St.   Ry.    Co., 

148. 
Schwartz  v.  State,  131,  713,  972,  3111. 
Schwartzlose  v.  Mehlitz,     801. 
Schwartzman  v.  Cabell,  835. 
Schwarz     v.     Herreukind,     1172,     1173, 

1170. 
Schweinburg  v.  Altman,    969. 
Schweinfurth  v.  Cleveland,  C,  C.  &  St. 

L.   Ry.   Co.,  4633. 
Schweitzer  v.  Williams,    862. 
Schwend  v.  St.  Louis  Transit  Co.,  641. 


5734  CASES  CITED 

The  figures  refer  t.o  pages.    Vol.  1  contains  pp.  ]  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vcl.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Schwickrath    v.    Chicago    City    R.    Co., 

5113. 
Schwingle  v.   Keifer.   170.  3S61. 
Schwyhart  v.  Barrett.   6S. 
Scibor  V.  Oregon-Washington  E,.  &  Nav- 
igation Co..  1224. 
Scoggin  V.  State.  3406. 
Scoggins  V.  Morrilton,  IS. 
S.coggins  V.  State.  22.  1009. 
Scott  V.  Astoria  R.  Co.,  948. 
Scott  V,  Bassett,   1157. 
Scott  V.  Boeckeler  Lumber  Co.,  757. 
Scott  V.  Brown.   47S. 
Scott  V.  Chicago,  M.  &  St.  P.  Ry.   Co., 

S74. 
Scott  V.   Chicago,   R.  I.   &   P.   Rv.   Co., 

567,  4034. 
Scott  V.  Mitchell,   214. 
Scott  V.  O'Brien,  3499,  3507,  3508. 
Scott  V.  O'Leary,  5217. 
Scott   V.    Parkview    Realtv   &    Improve- 
ment Co.,  1078,  1590,  2069,  2070,  2071. 
Scott   v.    Parlin   &   Orendorff   Co.,    124, 

761. 
Scott  v.  Pennsylvania  Casualty  Co.,  285. 
Scott  V.  People,  786. 
Scott  V.  Perkins,   5329. 
Scott  V.  Snyder,  776. 
Scott   V.    Sovereign   Camp   of   Woodmen 

of  the  World,   925. 
Scott  V.   State.   54.   199.  205,   22(i.   281, 

343,  434,  438.  463.  470,  511.  5.")9.  705, 

787,  885,  1631,  1639,  8182,  3221. 
Scott  V.   Texas  &  P.  Ry.  Co.,  879. 
Scott  V.  Townsend,  5489. 
Scott  V.  Valdosta,  M.  &  W.  R.  Co.,  10, 

545. 
Scott  V.  Wood.   832. 
Scott   City    Northern    R.    Co.    v.    Bilby, 

1389. 
Scott-Force  Hat  Co.  v.  Sturgeon,  711. 
Scott  &  Garrett  v.  Green  River  Lumber 

Co.,  3611. 
Scovel  v.  Monaghan.   733. 
Scoville  V.   Salt    Lake    City,    960. 
Scrantonian,  The  v.  Brown,  738. 
Scripps  v.  Reilly,  545. 
Scrivani  v.  Dondcro,  .3848. 
Scrivner  v.  Missouri  Pac.  Rv.  Co.,  246. 
Scroggins  v.  State.    277,   3204,    3211. 
Scruggs  v.  Bibb,  573. 
Scruggs  V.  E.   L.  Woodley  Lumber  Co., 

237. 
Scruggs  V.  State,  2173. 
Scruton  v.  Hall,  801. 
Scurlock  V.  Boone,  201,  415. 
Scutt  V.  Woolsey.   978. 
Seaboard  Air     Line     Ry.  v.  Abcrnathy, 

158. 
Seaboard   Air   Line  Ry.  v.  Arrant,   759. 
Sealtoanl   Air  Line  Ry.  v.  Barrow,  298, 

299,   858. 
Seaboard  Air  Line  Ry.  v.  Bishop,  S.3<!. 
Seaboard    Air    Line    Ry.    v.    I'llackshear, 

67,  92L  *    ■ 

Seaboard   Air  Linr   Ry.  v.   BosUirk,  S29. 
Seaboard  Air  Line  Liy.  v.  Brewtou,  035. 


Seaboard  Air  Line  Ry.  v.  Gnann  &  De 

Loach,  296,   895. 
Seaboard    Air    Line     Ry.     Co.  v.  Hess, 

761. 
Seaboard  Air  Line  Ry.  v.  Hollis,  895. 
Seaboard  Air  Line  Ky.  v.  Horton,  4051. 
Seaboard    Air    Line    Ry.    Co.  v.  Hunt, 

75. 
Seaboard  Air  Line  Ry.  v.  Johnson,  67. 
Seaboard  Air  Line  Ry.  Co.  v.  Kay,  210, 

722. 
Seaboard  Air  Line  Ry.  v.  Laney,  4404. 
Seaboard  Air  Line   Ry.  v.  Lyon,  858. 
Seaboard   Air   Line   Ry.    Co.  v.  Mobley. 

975,  1763,  1790. 
Seaboard  Air  Line  Ry.  v.  Moseley,  919. 
Seaboard  Air  Line  Ry.  v.  Padgett,  975. 
Seaboard  Air  Line  Ry.  v.  Parrish.  1207. 
Seaboard  Air  Line  Ry.    Co.  v.  Patrick, 

1758. 
Seaboard   Air   Line  Rv.   Co.  v.  Phillips. 

292,  1011. 
Seaboard  Air  Line  Ry.  v.  Scarborough, 

908,  976.  1004,  1742,  1743.  1755. 
Seaboard  Air  Line  Ry.  v.  Smith.  288. 
Seaboard  Air  Line  Ry.  Co.  v.  Taylor.  38. 
Seaboard    Mfg.    Co.  v.  Woodson.    139. 
Seacord  v.  People,  751.  4419.  4421. 
Seago  V.  Paul  Jones  Realty  Co.,  220. 
Seagrave  v.  Hall,   815,   825. 
Seal  V.  Long,   902. 
Seal  V.  State,  226. 
Scale  V.  State.  867. 
Scales  V.  State,  55. 
Seals  V.  State,    702. 
Seaman  v.  Rindge,  Kalmbach.  Logic  «Sc 

Co.,  2666. 
Search  v.  Miller,   488. 
Searcy  v.  Golden.   175. 
Searcy  v.  State,  22. 
Sears  v.  Atlantic    Coast    Line    R.    Co., 

837 
Soars  V.  C.  C.  Emerson  &  Co.,  808. 
Sears  v.  Hicklin,    3800. 
Sears  v.  U.   S.,  2080. 
Sears,     Roebuck     &    Co.    v.  Winchester 

Repeating  Arms  Co.,  2088. 
Seattle  v.  Buzby.   882. 
Seattle    &    M.    R.    Co.  v.  Roeder,    694, 

887,   2046,   2636,   2648.   2657. 
Seawright  v.  State,   306,  362,  496. 
Seay  v.  Plunkett,  647,  834,  2392,  3528, 
vSebald  Brewing  Co.  v.  Tompkins,  223. 
Scbeck  V.  Plattdeutsche     Volksfest     Ve- 

reiu.  7,  2705. 
Secard  v.  Rhinelander      Lighting      Co., 

792. 
Seckerson   v.   Sinclair,  683. 
Second  Nat.  Bank  v.  Thuct,  1015. 
Secor  V.  State,   752. 
Security    Ins.    Co.  v.  Slack,    150. 
Seciiritv    Life    &    Annuity    Co.  v.  For- 
rest, 886. 
Security   Mut.   Life   Ins.  Co.  v.  Calvert, 

159. 
Security  Storage  »!c  Trust  Co.  v.  Donys, 

2U7. 


CASES   CITED  5735 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


Seehorn  v.  American   Nat.   Bank,   5333, 

5334. 
.Sei'ing     Denver     Co.  v.  Morgan,     1994, 

2012. 
Seol^.v  V,  State,  114. 
Seeman  v.  Feeney,  G44. 
Seever.s  v.  Cleveland  Coal  Co.,  135. 
Sesaloff  V.  Interurban    St.   Ry.   Co.,  21. 
Segrest  v.  State,   430.   4815. 
Sfilirt  V.   Sampsell,  240. 
Seibert  v.  Hatcher.  5491. 
Seibert  v.   State,  3550.  3552. 
Seifred  v.  Pennsylvania    R.    Co.,    920. 
Seigle  V.  Louderbaugh,  852. 
Seininski  v.  Wilmington     Leather     Co., 

3901,  4008,    4011,    4012,    4031.    40.32, 

4094. 
Scitsingcr  v.  Iowa     City     Electric     Ry. 

Co.,  937. 
Seitz  V.  Pelligreen    Const.    &    Inv.    Co., 

914. 
Seitz  v.  Starks,   364. 
Selden  v.  Bank  of  Commerce.  892.  920. 
Selensky  v.  Chicago  Great  Western  Ry. 

Co.,   137. 
Self  V.  State.   443. 
Seligman  v.  Kalkman,   10. 
Scligraan  v.  Rogers,  353. 
Seligmann  v.  L.  Greif  &  Bro..  485. 
Selin  V.   Snvder,    7f>7. 
Selland  v.  Nelson,  231. 
Sellars  v.  Southern  Pac.  Co.,  747. 
Selleck  v.  Sugar   Hollow  Turnpike   Co., 

SelhTrs  v.  Greencastle,    729,    803. 

Sellers  V.  Jones,  47. 

Sellers  v.  State.   589. 

Sellev  V,  American       Lubricator        Co., 

2142. 
Sells  V.  Grand  Trunk  Western  Ry.  Co., 

734. 
Sflma    St.    &    S.   Ry.    Co.  v.  Campbell, 

127.  267. 
Selman  v.  Malcom,   411,   413,   414.  ' 
Seltzer  v.  Saxton,    254. 
Sembum  v.  Duluth  Iron  Range  R.  Co., 

934. 
Samrau  v.    Calumet  &   S.   C.   Ry.   Co., 

682. 
Senft  v.  McTlvain,  1003. 
Senn  v.  Southern   Ry.   Co..  997. 
Sentell  v.  Southern   Ry.,  207. 
Senter  v.  Carr.   38. 
Septowsky  v.  St.     Louis     Transit     Co., 

324. 
Serfass  v.  Driesbach,   835. 
Serio  v.  State.  598. 
Serrato  v.  State.   2186.   2187. 
Service  v.  Sumpter  Valley  Ry.  Co.,  781. 
Servis  v.  Servis,   3499. 
Sesler  v.  Montgomery,  386. 
Sessinghaus  v.  Knoche,   123. 
Sethman  v.  Union  Depot  Bridge  &  Ter- 
minal R.  Co.,  5154. 
Settee  v.  Charlotte     Electric     Ry.     Co., 

4861,  4862. 
Settle  v.  San     Antonio     Traction     Co., 

•222. 


Settles  V.  State,    269. 

Setzler  v.  Metropolitan     St.     Ry.     Co., 

1887,  1915. 
Seufert  v.  Gille,  4436. 
Sever   Wild  v.  McLaughlin.   170. 
Severa  v.  'Battle  Creek.  899. 
Severance  v.  Melick.    889. 
Sevilla  v.  People.   598,   2331. 
Seviour's  Adm'r  v.  Rutland  R.  Co.,  44, 

102. 
Sewanee   Mining   Co.  v.  Best.   217. 
Sewell  V.  State.    789. 
Sewing  v.  Harrison   County,   154. 
Sexton  v.  Barrie,  166. 
Sexton  V.  School      Dist.      No.      34      of 

Spokane    County,    790,    967. 
Sexton  V.  State,    576. 
Seyfer  v.  Otoe  County,  1497,   1505. 
Seymour  v.  Bailey,  482. 
Seymour  v.  State,    465. 
Sgier  V.  Philadelphia  &  R.  Ry.  Co.,  811, 

854,  944. 
Shackelford  v.  State,    567. 
Shackleford  v.  State,    758. 
Shadbolt   &  Boyd   Iron   Co.  v.     Topliff, 

1288,  4899. 
Shadock  v.  Alpine  Plank  Road  Co..  164. 
Shaeffer  v.  State,    584. 
Shafer  v.  Eau  Claire,  61. 
Shafer  v.  Stinson,  801,  813,  970. 
Shaffel  V.  State,  669. 
Shaffer  v.  Cincinnati,   H.   &  D.    R,    R. 

Co.,  964. 
Shaffer  v.  Corson,   171. 
Shaffner  v.  Pinchback,    2970. 
Shaller  v.  Detroit   United  Ry.,  679. 
Shamburger  v.  State.  405. 
Shanahan  v.  St.  Louis  Transit  Co.,  1001. 
Shandrew  v.   Chicago.    St.   P.,   M.   &   O. 

Ry.    Co.,   3951,   .39.52.   3958. 
Shandy  v.  INIfcDonald,  1307. 
Shanholtzer  v.  Brubaker,  843. 
Shanks  v.  Oregon-Washington  R.  &  Nav. 

Co.,  696. 
Shannon  v.  State,  201.  270. 
Shannon  v.  Swift  &  Co.,   4027. 
Shannon  v.  Vincent,  115. 
Shanon  v.  State,  534. 
Sbapley  v.  W^hite,   824. 
Shareman    v.     St.    Louis    Transit    Co., 

1910,  1963. 
Sharer  v.  Dobbins,  986. 
Sharkey  v.  State,  605. 
Sharland   v.  Washington   Life   Ins.   Co., 

3782. 
Sharman  v.  Newsome  &  Johnston,  801, 

810. 
Sharon    v.    Winnebago    Furniture    Mfg. 

Co.,  845.  2420. 
Sharp  V.  Burns,   764. 
Sharp  V.  Hoffman,  933. 
Sharp   V.   Kansas   City   Cable   Ry.    Co., 

098,  1810. 
Sharp  V.  Layne,  5338. 
Sharp  V.  State,   22,   186,   3059. 
Sharp  V.   Sturgeon,  757,  767. 
Sharpe  v.  Johnston.  3845.  3846,  3850. 
Sharpe  v.  State,  209,  622. 


5736  '  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  3018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Sharpe  v.  U.  S.,  2657. 

Sharpless  v.  Pantages,   674. 

Sharplcss   Separator  C'o.  v.   Gray,  3883. 

Sharrock  v.  Ritter,  927,  1122. 

Shartle  v.  Minneapolis     757,   4256. 

Shattuck  V.  INIcCnrtney,  116. 

Shattuck  V.  Shattuck's   Estate,   930. 

Shauer  v.  Alterton,   2940. 

Shaw  V.  Camp,   820. 

Shaw  V.  Gilbert,  2901. 

Shaw  V.  Greensboro,    292. 

Shaw  V.  Missouri  &  K.  Dairy  Co.,  997. 

Shaw  V.  North  Carolina  Public  Service 

Corporation,  900. 
Shaw  V.   President,    etc.,   of  the  Village 

of  Sun  Prairie,  4289,  4295. 
Shaw  V.  Saline  Tp.,  872. 
Shaw  V.  Southern   Exp.  Co.,  1674. 
Shaw  V.  State,   367,    522,   831,    867. 
Shaw  V.  Tompson.   79. 
Shaw  V.  U.   S..  421. 
Shawnee  Light  &   Power  Co.   v.    Sears, 

2555,  25<S0. 
Shawnee-Tecumseh  Traction  Co.  v.  New- 
come,  1763,  1861,  1944. 
Shea  V.  American  Hide  &  Leather  Co., 

898,  3960.  3961. 
Shea  V.  Manhattan  Ry.  Co.,  324.     • 
Shea  V.  Muncie,   84. 
Shea  V.  Petrero  &  B.  V.  R.  Co.,  949. 
Shea  V.  U.  S.,  7,  352,  394,  909,  1008. 
Sheaban  v.  Barry.   8,  695,   800. 
Shealey  v.  South  Carolina  &  G.  Ry.  Co., 

1890. 
Shearer  v.  Farmers'  &  Merchants'  Bank, 

894. 
Shebek  v.  National   Cracker  Co..   722. 
Sheets  v.  Iowa  State  Ins.  Co..  938. 
Shed  V.   State,  .3343,   3369,  3410. 
Shoeliy  v.  Torritoi-y,    910. 
Sheffcy'.s  Ex'r  v.  Gardiner,  5356. 
Shenield  V.  Cleland,    1426. 
Slieflield  V.  Eveleth,   277. 
Shoflield  V.  State.  199,  384,  508.  622. 
Slicf'ield  Co.   V.  Harris,  153,  955,  981. 
Slidl-ley  V.  Falcs,   975. 
Slii'ililey  V.  Nel.son,    124. 
Slielherg  v.  .Tones,  857. 
Sliel!)y  V.  State,  758. 
Shelhy    County    v.    Fisher,   .399. 
Slielby  Iron  Co.  v.  Bean,  290,  803. 
Sli.-ldon  V.  .Tames,  .5226,  .5232,  5259 
Sli'lilon  V.  Wright,  687. 
Sli.-ldon   ('anal  On.  v.    Miller,  283. 
SlK'Habaruer  v.  Nafus,   38. 
Sin  llalinrgiT     Elevator    Co.     v.     Illinois 

Cent.   R.   Co.,  896. 
Sh.lll.eig  V.   Kuhii,   8.38.    2908. 
Sliellenberger  v.   State,    .320,    61.3. 
Sli<li>  V.   II.    S.,   .365,   9.54,   5516. 
Shtllon  V.  Com.,   510. 
Slnltoii   V.   Mi<-bacl,  'J'J3. 
Slielton   V.  Stale,     109,     2.58,    .305,     420. 

429.  5.".H,   HJ7,   8.50,   1614,   2219,   2750, 

27.5:'.,  1>7.59,  .5516. 
Shenandoah    V.-ilh'y    Loan    &    Trust   Co. 

V.   .Murray.   '_'99.    10.52,   2.507. 
Sheiiaiid'Hib   \ai.  K.  Co.  V.  JMoosc,  1774, 

1777,  2001. 


Shenk  v.  Phelps,  1387. 

Shenkenberger  v.  State,   92. 

Shepard  v.  Davis,   100. 

Shepard  v.  U.  S.,  525,  721,  2190,  2272, 

2273,  2332. 
Shephard  v.  Goben,  560. 
Shepherd  v.  State,   205,   306,   933. 
Sheppard  v.  State,   884. 
Sheppard  v.  Willis,    124. 
Sheppelman  v.  People.    103. 
Shepperd  v.   State,   875. 
Siierburne  v.  McGuire,  360. 
Sherer  v.  Rischert,  714. 
Sherer  v.  State,  183,  1005. 
Sherfey  v.   Evansville  &  T.   H.  R.   Co., 

887. 
Sheridan  v.  Chicago  &  Oak  Park  Elevat- 
ed R.  Co.,  793. 
Sheridan  Coal   Co.  v.  C.  W.  Hull  Co., 

978. 
Sherlock  v.   First  Nat.  Bank,   814,  940. 
Sherman  v.  Hogland,  2954. 
Sherman  v.  Sheffield  Cast  Iron  &  Foun- 
dry Co.,  4925. 
Sherman  v.  State,  875. 
Sherman  v.  Wakeman,  881. 
Sherman  Ice  Co.  v.  Klein,  251,  902. 
Sherman   Oil  &   Cotton  Co.   v.   Stewart, 

2.397,    3894,    3898,    3900,    3995,    4081. 

4087,    4123,    4139,    4146,    4147,    4149, 

4152,  4178,  5541. 
Sherman  Slaughtering  &  Rendering  Co. 

v.  Texas  Nursery  Co.,  171. 
Shervill  V.  Louisville  &  N.  R.  Co.,  284, 

743. 
Sherrill  v.  State,    156,    269.    505.    520, 

683.  3114.  3237.  3277.  3383,   3412. 
Sherrill  v.  Union  Lumber  Co.,  214. 
Sherrill  v.  Western  Union  Tel.  Co.,  71. 

5282. 
Sherwood  v.  Chicago  &  W.  M.  Ry.  Co., 

1880,  2381. 
Sherwood  v.   Grand  Ave.  Ry.   Co..  698. 
Sherwood  v.   St.  Louis  S.  W.  Ry.  Co., 

287. 
Shewbridge   V.    Chicago    City    Ry.    Co., 

723. 
Shewmake  v.  Shewmake,    5432,    54.33. 
Shickle-IIarrison  «&  Howard  Iron  Co.  v. 

B(>ek,  748. 
Shields  V.  Durham,   4242,   4243. 
Shields  v.   State.  32,   .503,  1241. 
Shields    v.    W.    11.    Grace   &   Co.,   3909, 

3911,   4142. 
Shields'  Adm'rs  v.  Rowland,  1279. 
Shields'   Estate  v.  Michcner,  863. 
Shiels   V.   Si  ark,  77,   582. 
Shilliu.^'  v.   BranilT,    759. 
Sliimp  V.  Woods-Evei-tz  Stove  Co.,  4032. 
Shiiigler  v.  P.ailey,   81. 
Shinn   v.   State,  161. 
Shinn   v.   Tucker,   491. 
Shinn  v.   United  Rys.  Co.  of  St.  Louis, 

.  8.52. 
Shiplev   v.   Missouri,    K.   &.   T.    Ry.   Co. 

of  Texas,  8(i5,  978,  1929. 
Slii|tley  v.   IJeasoner,  718. 
Shipp   v.   Com.,   7.58. 
Shipp  v.  Srlimilt  &.   Murphy,  9. 


CASES   CITED  5737 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  lOlS ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Sliipp  V.  Shelton.  551. 

Shipp  V.   State.  202. 

Shippei-s'  fompross  &  Warehou.sc  Co.  v. 

T>:ividson.   1001. 
Shippey  Bros.   &  White  v.   Owen.s,   162. 
Shirelv  v.  Cednr  Rapids,  I.  F.  &  N.  W. 

Rv. 'Co..  4419. 
Shires  v.  Bog^oss.  285,  903. 
Shires  v.  State.   198, 
Shirley  v.  Ezell,    744,    955. 
Shirley  v.  State,   506,    527. 
Shirley  Hill  Coal  Co.  v.  Moore,  4367. 
Shirts  V.  Rooker,  4444. 
Shivelev's   Adm'r  v.   Norfolk   &  W,   Ry. 

Co..  291. 
Shiver  v.  Hill,  1455. 
Shiver  v.  State.    345.    508.    2231. 
Shober  v.  Wheeler,  8.54,  950. 
ShoHdev    V.    McCullough,     2841,    2842. 

2843. ' 
Shofkley  V.  Smith.  895. 
ShoefBer  v.   Phillipsburg   Horse   Car  R. 

Co.,  978. 
Shoemake  v.  State.    552. 
Shoemaker  v.  Territory.  626. 
Shoemaker  v.  Turner,  930. 
Shoinn|?er  v.  Latimore,    124. 
Shoop  V.  Fidelity     &     Deposit     Co.     of 

Maryland,  288,  482.  897. 
Shore  v.  Fersuson.    5206. 
Short  V.  Philadelphia,  B.  &  W.  R.  Co., 

4710. 
Short  V.   State.  570.  589.  846,  991,  3309. 
Short  V.  Woodward,    173. 
Shortel  V.   St.   Joseph.    984. 
Shorter  v.  Marshall._  21. 
Shortridge  v.  Raiffeisen,    554. 
Shonp  V.  Marks.   193. 
Shonsh  V.  Missouri  Pac.  Ry.  Co.,  1888. 
Showalter  v.  TT.    S..   909. 
Showen  V.  .T.  L.  Owens  Co..  898. 
Shrader  v.  Cleveland,    C,    C.    &    St.    L. 

Ry.  Co.,  715. 
Shrader  v.  McDaniel,    166. 
Shrader  v.  Nashville.    C.   &   St.   L.   Ry. 

Co.,  4585. 
Shrank  v.  Chicago   &  A.   R.   Co.,  4408. 
Shrewder  v.  State.   350. 
Shrewsbury  v.  Tufts.    922,    1090,    20S9, 

2682. 
Shroeder  v.  Webster,    1177. 
Shropshire  v.   State.  18,  866. 
Shuffield  V.  State,  255. 
Shufflin  V.  State,   421. 
Shular  V.   State,  24,  4836. 
Shnler  v.  State.   55. 
Slnill  V.  Ravmond,    962. 
Shults  V.   Sluilts,  5428,  5440,  5466. 
Shultz  V.  State,  885. 
Shulze  V.  State,  344. 
Shumaker  v.  Byrd,    935. 
Shumard  v.  Johnson.    574. 
Shumway  v.  State,    336,    501,    729. 
Shupack  V.  Gordon.    46. 
Shwab  V.  Doyle,    192. 
Sibbald  v.  Bethlehem   Iron   Co.,   1555. 
Sibeck  v.  McTiernan,  4873. 
Siberry  v.  State,  516,  540,  681,  911. 


Sibert  v.  Shoal  Creek  Coal  Co.,  224. 

Sibley  v.  Barclay,   747. 

Sibley  V.  Kansas  City  Cotton  Mills  Co., 

908. 
Sibley  v.  Morse.  267. 
Sibley  v.  Ratliffe,    102. 
Sieard  v.  Albenbers  Co..  580. 
Sickle  V.  Wolf,   118.   1002. 
Sickles  V.  IMissouri,  K.  &  T.  Ry.  Co.  of 

Texas.  122. 
Sickles  V.  White,  5351. 
Sidebotham  v.  U.  S.,  394. 
Sidwav  V.  Missouri  Land  &  Live  Stock 

Co.,   799. 
Siebert  v.  People,   31,   4.58. 
Sieberts  v.  Spangler,  294. 
Siebrecht  v.  Hogan,    579. 
Siegel,  Cooper  &  Co.  v.  Connor,  1-39. 
Sierra    Union   Water   &   Mining   Co.   v. 

Baker,   933. 
Siever  v.  Coffman,   358. 
Sievers  v.  Barton,  898. 
Sievertsen  v.  Paxton-Eckman    Chemical 

Co.,  2097. 
Sigel  V.  American  Seating  Co.,  268. 
Si  person  v.  Pomeroy   &  Andrews,  2712, 

2720. 
Sigmon  v.  Shell,   485. 
Sigsbee  v.  State,   678,   2331. 
Sikorski  v.  Philadelphia  &  R.   Ry.   Co., 

937,    944. 
Sill  V.  Reese,   949. 
Sills  V.  Purge,  124. 
Sills  V.  Stafe.    32-50. 
Silsby  V.  Michigan    Car    Co.,    930. 
Silva  V.  Northern  California  Power  Co., 

2553.   2560. 
Silvas  V.   State,  591,  594.  2188,  2189. 
Silva's  Estate,  In  re,  5435. 
Silverstone   v.    London    Assur.   Corpora- 
tion, 483,  780,  790,  898. 
Silverthorne    v.    Summit     Lumber     Co., 

235. 
Silvey  v.  Lehigh  Vallev  R.  Co.,  323. 
Simmons  v.  Clement,  307. 
Simmons  v.  Lanford.  895. 
Simmons  v.  Lusk,  766. 
Simmons  v.  Pennsylvania  R.  Co.,  17. 
Simmons  v.  St.  Paul  &  C.  Ry.  Co.,  920. 
Simmons  t.   State.    225.    342.    452.    510, 

528.  533.  631,  744,  756,  2274,  5007. 
Simmons  Hardware  Co.  v.  Fighting  the 

Flames  Co.,  1300. 
Simmons   Mfg.   Co.  v.  Eskridge,   893. 
Simras  v.  Dunham.    246. 
Simms  v.  State,   152. 
Simon  v.  Detroit    United    Ry.,    898. 
Simon  v.  Griffin   Wheel    Co..   388. 
Simon  v.  Metropolitan  St.  Ry.  Co.,  128, 

260. 
Simon  v.  State,   535. 
Simoneau  v.  Keene  Electric  Ry.,  918. 
Simons  v.  Mason  City  &  Ft.  D.  R.  Co., 

101. 
Simons  v.  State,  672,  953. 
Simonson  v.  Lovewell,    3741. 
Simonton  v.  Kelly,    956. 
Simontou  v.  Rohm,   982. 


5738  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018  ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  2474;    Vol.  4,  pp.  3475  to  4S45;    Vol.  5,  pp.  4847  to  5564. 


Simonton  v.  St.      Louis      Transit      Co., 

1948. 
Simpson  v.  Downins,  950. 
Simpson  v,  Krumdick.    162,    999. 
Simpson  v.  :McBeth.  80. 
Simpson  v.  Mauldin.  900. 
Simpson  v.  Norton,   179. 
Simpson  v.  Peoria    Ry.    Co..    778. 
Simpson  v.   State,  630.   849. 
Simpson    Bank  v.  Smith.    48.3. 
Simrall  r.  American    Multigraph     Sales 

Co.,  4901. 
Simrell  v.  Miller,    196. 
Sims  V.  American  Ice   Co..   4762. 
Sims  V.  Carpenter.  Frazier  »fc  Co.,  268. 
Sims  V.  Eiland.  2886,  2895. 
Sims  V.  Hertzfeld.  196. 
Sims  V.  JaT.  3844. 
Sims  V.  Miller,  2716. 
Sims  V.  Scheiissler.  904. 
Sims  V.  Southern  Ry.   Co..   207. 
Sims  V.  State.    92,   359.   519,    599,    830, 

910,   958.   4825,   4826. 
Sinberg  v.  Falk   Co..   147. 
Sines  v.  Superintendent  of  Poor.   172. 
Singer  v.  Martin.  670,  921,  2416. 
Singer  Sewing  Maeh.   Co.  v.  Lee.   284. 
Singer     Sewing     Mach.     Co.  v.  Phipps, 

1276. 
Sinser  &  Talcott  Stone  Co.  v.  Sinclair, 

985. 
Sinsletary  v.   Seaboard  Air     Line     Ry. 

Receivers,  978. 
Singleton  v.  State,  396.  593.  2216. 
Sinica  v.  New  York   Rys.   Co.,   1014. 
Sinnamon  v.  Moore,  722.  829,  4960. 
Sinning  v.  Sumpter.    5263. 
Sioux  City  R.  Co.  v.  Brown,  834. 
SioM.K   City   &    P.    R.   Co.  v.  Finlayson, 

733,  834,  1001. 
Sioux  Citv  &  P.  R.  Co.  v.  Stout.  4379. 
Sipple  V.  Laclede   Gaslight   Co.,   980. 
Siracusa  v.  Miller   Const.   Co.,   548. 
Sires  V.  Clark.    734. 
Sisk  V.  State,  281,  3655. 
Sitterlee  v.  State,   ,342. 
Sittig  V.  Birkestack.    817. 
Si/emore  v.  Nantz,  897. 
Sizemore  v.   St.  I>ouis  &  S.  F.  Rv.  Co., 

738. 
Six  V.   Sikking,  176. 
Sjong  V.  Occidental  Fish  Co.,  247. 
Skaggs  V.  Illinois    Cent.    R.    Co.,    934, 

9:55. 
Ska  ins  v.  State,    652. 
Skar  V.  McKcTiney,  898. 
Skarda  v.   State,  l.'U!4. 
Skates  v.   State,  .598. 
Skeeri  v.  f;h:iml)erH,  671. 
.Skct'gs  V.   Ilortoti,  13. 
Skene  V.  (iraliani,    1.'!9,   9.''.5. 
Skilea  V.  Slatf,  552,  .".548. 
Skillern  v.   P.aker,  192. 
Skinner  v.   State,  4i:'.,   8.32. 
Skinner  v.  Stifel,  \(>'': 
Skipper  v.   Jtievin.    'J9.30, 
Skow   V.   Locks.  KtO. 
Skriue  v.  State,   184,  305. 


Slack  V.  Harris,  735,  775,  973. 

Slade  V.  State,  375. 

Slate  V.  State,  403. 

Slater  v.  U.  S.,  16.  113. 

Slater  v.  Walter,  3842. 

Slatter  v.  Oregon  Short  Line  R.  Co., 
1720,  1730. 

Slattery  v.  Lea,  124. 

Slattery  v.  Tillman,   1.331,   1332. 

Slaughter  v.  Crisman  &  Nesbit,  1217. 

Slaughter  v.  Fowler,  224. 

Slaughter  v.  Goldberg,  Bowen  &  Co. 
5253. 

Slaughter  v.  State,  29,  272,  5012,  5020 
5022. 

Slayback  v.  Gerkhardt,    123. 

Slayden  v.  Stone,  846. 

Slayton  v.  State,   38. 

Slaytor  v.  State,  3253. 

Sledge  y.  Stiite,  294,   830. 

Slepski  V.  German  Fire  Ins.  Co.  of 
Peoria,  2826. 

Sleuter  v.  Wallbaum,  4990. 

Slezak  V.  St.  Louis  Transit  Co.,  5059. 
5070. 

Slim  and  Shorty  v.  State.  797. 

Sloan  V.  Cleveland,  C,  C.  &  St.  L.  Rv. 
Co.,  1011. 

Sloan  V.  Fist.  978. 

Sloan  V.  Little  Rock  Ry.  &  Electric  Co., 
951,  2010. 

Sloan  V.  State.  152. 

Sloan  Co.  v.  Barham.  224. 

Slocum  V.  People,  1029.  10.30. 

Sloman  v.   Goebel   Brewing  Co.,  2924. 

Sloniker  v.  Great  Northern  Ry.  Co., 
4605. 

Slossen  v.  Burlington,  C.  R.  &  N.  Rv. 
Co.,  4782. 

Sloss-Sheffield  Steel  &  Iron  Co.  v.  Hutch- 
inson, 691. 

Sloss-Sheffield  Steel  &  Iron  Co.  v.  Mil- 
bra,  4150. 

Sloss-Sheffield  Steel  &  Iron  Co.  v.  Mitcli- 
ell,  555,  573,  (i59. 

Sloss-Slieffield  Steel  &  Iron  Co.  v. 
O'Neal.   3845.   38-54. 

Sloss-Sheffield  Steel  &  Iron  Co.  v.  Samp- 
son, 923. 

Sloss-Shetfield  Steel  &  Iron  Co.  v.  Smith, 
150. 

Sloss-Sheffield  Steel  &  Iron  Co.  v.  Stew- 
art, 716. 

Sloss-Slioffield  Steel  &  Iron  Co.  v.  Thom- 
as, .3895. 

Slusher  v.  Hopkins,  880. 

Slv  V.  Powell.    259. 

Slv  v.  Union  Deijot  Rv.  Co.,  1760.  1702. 
1941,  1978.  1979,  2002. 

Small  v.  Polar  Wave  Ice  &  Fuel  Co., 
222. 

SmaH  V.  Roberts,  1009. 

Small   &  Co.  V.   Schultz,  4978. 

Smalley  v.  Detroit  i"t  M.  Ry.  Co.,  977. 

Sni;illev  V.  TTciidrickson,    4'.112. 

Snialle'v   v.    Slate,    ;;6. 

Sni.'ills   V.    Stale,   99,    337. 

Siuiirt  V.  Kansas  City,  2351,  2385,  4285. 


CASES   CITED 


5739 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018;    Vol.  2,  pp.  1019  to  2150;    Vol.  3, 
pp.  2151  to  ?AU;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Smart  v.  Masters  &  Wardens  of  N.  C. 

Lodge  No.  2,  73G. 
Smart  v.  IMissouri  Pac.  Ry.   Co..  780. 
Smedis  v.  Brooklyn  &  R.  B.  R.  Co.,  9G2. 
Smedley  v.  State,  996. 
Smiley  v.  Barnes,   489,   983,    1002. 
Smiley  v.  East  St.  Louis  &  S.  Ry.  Co., 

5064. 
Smiley  v.  Hooper,  481. 
Smiley  v.  St.  Louis  &  H.  Ry.  Co.,  2000, 

2387. 
Smith,"  Ex  parte.   269.  744. 
Smith  V.  .Eltna  Life  Ins.  Co.,   1072. 
Smith  V.  Appleton.    968. 
Smith  V.  Atlantic  City  R.  Co.,  944,  948. 
Smith  V.  Atwood,   949. 
Smith  V.  Bachus.  151. 
Smith  V.  Bagwell,  982. 
Smith  V.  Bailey,   558,   2974. 
Smith  V.  Bank  of  New  England,  221. 
Smith  V.  Barnes.  235. 
Smith  V.  Bellrose,   686. 
Smith    V.    Birmingham    Ry.,    Light     & 

Power  Co..  952. 
Smith  V.  Blakesburff  Sav.  Bank,  896. 
Smith  V.  Bowers.  810. 
Smith  V.  Brinson,   668. 
Smith  V.  Brown,  64.  897. 
Smith  V.  Bryan,  59,  236,  736,  748. 
Smith  V.  Bush,  413. 
Smith  V.  Canuady,    259. 
Smith  V.  Carr,  227.  973. 
Smith  V.  Central    R.    &    Banking    Co., 

229. 
Smith  V.  Central  Vermont  Ry.  Co..  244. 
Smith  V.  Chicago  City  Ry.  Co.,  388. 
Smith  V.  Chicago,  M.  &  St.  P.  Ry.  Co., 

399. 
Smith  V.  Chicago,   R.  I.  &  P.  Ry.   Co., 

249. 
Smith  V.  Chicago  &  W.  I.  R.  Co.,  101. 
Smith  V.  Cisson,   933. 
Smith  V.  Clark,  221. 
Smith  V.  Coleman.  951. 
Smith  V.  Columbus  Buggy  Co.,  724,  733. 

957. 
Smith   V.   Com..  36,  438.  594,  600,  676, 

1008,  1022,  2221,  3235. 
Smith  V.  Compton.   1479. 
Smith  V.  Cornett,  166. 
Smith  V.  Crichton,   800. 
Smith  V.  Cummings,  81. 
Smith  V.  Detroit  United  Ry..  1004. 
Smith  V.  Donalson.   1151,  1155. 
Smith  V.  Dukes,  138. 
Smith  V.  E.   T.  Davenport  &  Co.,   135, 

863. 
Smith  T.  Fears,   13. 
Smith  V.  Fellows,  764. 
Smith  V.  Fordvce,  843,  864. 
Smith  V.  F.   W.  Heitman  Co.,  246. 
Smith  V.  Gilbert,  749. 
Smith  V.  Gillis,  123. 
Smith  V.  Oilman,  4260,  4268,  4277. 
Smith  V.  Goldberg.  268. 
Smith  V.  Graham,   236. 
Smith  V.   Great  Northern  Ry.  Co.,  S33. 
Smith  V.  Guerre,  2096. 


Smith  V.  Gulf,  W.  T.  &  P.  Ry.  Co.,  108. 

Smith  V.  Hausdorf.   8- 

Smith  V.  Llazlehurst.    740. 

Smith  V.  Henline,  139. 

Smith  V.  Hertz  &  Hosbach  Co.,  48, 

Smith  V.  Hubbell,  991. 

Smith  V.  Hunt,  292. 

Smith  V.  Independent  School  Dist.  of 
Council   Bluffs,  4953. 

Smith  V.  Ii-win,    909. 

Smith  V.  Jackson,  111. 

Smith  V.  Jackson   Tp.,  41. 

Smith  V.  James,  479. 

Smith  V.  Jefferson  .Bank,  780. 

Smith  V.  Kemether,  .3569. 

Smith  V.  Kennard,  934. 

Smith  V.  King,   717. 

Smith  V.  Lorang,  978. 

Smith  V.  McDonald,  883. 

Smith  V.  McMillen,  815,  823. 

Smith  V.  Martin,   2122,  2123. 

Smith  V.  Means,   723. 

Smith  V.  Merchants'  &  Planters'  Nat. 
Bank,  2045. 

Smith  V.  Meyers,  81,  985. 

Smith    V.    INIichigan    Lumber    Co.,    882. 

Smith  V.  Milwaukee  Builders'  &  Trad- 
ers' Exchange,   19. 

Smith  V.  Moore,  45.30,  4531. 

Smith  V.  Mutual  Cash  Guaranty  Fire 
Ins.  Co.,  123,  246,  2792. 

Smith  V.  New  York  Anti-Saloon  League, 
153. 

Smith  V.  New  York  Cent.  &  H.  R.  R. 
Co.,  922. 

Smith  V.  Paducah  Traction  Co.,  252. 

Smith  V.  People,  156,  185,  519,  3650. 

Smith  V.  Phipps,  564. 

Smith  V.  Plant,    664. 

Smith  V.  Preston,  265. 

Smith  V.  Rexburg,   2.59,   4299. 

Smith  V.  Rhode  Island  Co.,  9,  579. 

Smith  V.  Richmond.  919. 

Smith  V.  Ross,   688. 

Smith  V.  St.  Louis,  I.  M.  &  S.  R.  Co.,  7. 

Smith  V.  St.  L.,  &  S.  F.  R.  Co.,  692, 
833,  897. 

Smith  V.  St.  Paul  &  D.  R.   Co.,  881. 

Smith  V.  Sanitary  Dist.  of  Chicago.  69M. 

Smith  V.  San  Pedro,  L.  A.  &  S.  L.  R. 
Co.,  986. 

Smith  V.  Sharp  Real  Estate  Co.,  893. 

Smith  V.  S.  H.  Fuller  Loan  Co.,  844. 

Smith  V.  Sickinger,    268. 

Smith  V.  Singles,  3679,  3692,  3712, 
3719,  3729,  3735. 

Smith  V.  Sioux  City,  799. 

Smith  V.  Smith,  398,  5489. 

Smith  V,  Snyder,  4917. 

Smith  V.  State,  14,  18.  31,  40,  56,  74, 
80,  86.  93,  112,  152,  162.  188.  205, 
224,  229,  269,  272,  275,  299,  310,  331, 
334,  337,  342,  343,  344,  346,  384,  406, 
419,  434,  436,  439,  441,  442,  443,  445, 
453,  460,  495,  504,  507,  511,  516,  522, 
523,  527,  528,  536,  538,  541,  542,  559, 
603,  610,  614,  615,  620,  622,  669,  701, 
744,  751,  752,  754,  758,  783,  784,  785, 


5740  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


792,  793,  814,  817,  839,  846,  850,  S61, 
867,  888,  910.  912,  915.  952.  954.  958, 
985,  2188.  2249.  2275.  2307.  3173, 
3204,  3318,  3429,  3438,  3663,  5004, 
5014,  5018. 

Smith  V.  Thompson.  869. 

Smith  V.  Tilton,  235. 

Smith  V.  Treat,  5346.  5353. 

Smith  V.  F.   S..  20,  653,  2190. 

Smith  V.  Wabash   R.   Co.,   984. 

Smith  V.  Wabash,  St.  L.  &  P.  Ry.  Co., 
356. 

Smith  V.  Webb,   4049. 

Smith  V.  Western  Ujiion  Telegraph  Co., 
574. 

Smith  V.  Wise,  3598. 

Smith  V.  Wise,  Sigleman  &  Co.,  3483, 
3596. 

Smith  V.  Woolf,  26. 

Smith  V.  Yanliton,  901. 

Smith  V.  Yost,  867. 

Smithers  v.  Wilmington  City  Ry.  Co., 
1811,   1812. 

Smith  Furniture  Co.  v.  Peter  &  Volz, 
322. 

Smith's  Adm'x  v.  Middlesboro  Electric 
Co.,  2561. 

Smith's   Adm'x  v.  Middleton.   2465. 

Smith's  Adm'x  v.  Northern  Bank,  50. 

Smith  Tie  »fe  Timber  Co.  v.  Weather- 
ford,  227,  573,  919. 

Smith-Wogan  &  Co.  v.  Bice.  266. 

Smith  &  Bro.  v.  Spinuenweber  & 
Peters,   284. 

Smith  &  Co.  V.  Kimble,  714,  973,  2991. 

Smith  &  Co.  V.  Russell  Lumber  Co., 
2338. 

Smith  &  Furbush  Mach.  Co.  v.  John- 
ston, 4976. 

Siiiithwick  V.  Andrews,  3791. 

Smitley  v.  Pinch,   244. 

Sniitson  v.  Southern  Pac.  Co.,  125,  1879. 
ISSO,  1902. 

Smootliins;  Iron  Heater  Co.  v.  Blakely, 
8:'.7.  901. 

Smuthcrman  v.  State,   380,  437. 

Smothers  v.   State,  152. 

Snnur  v.   State,   814.  991. 

Smyth  V.  Caswell.  62,  835. 

.Sinvth  Hros.-McCleary-McClellan  Co.  v. 
B'ercsford,  4525,  4526,  4527. 

Smythe's  lOstate"  v.   Evans,  919. 

Sncad  V.  (Iroover,   285. 

Sncad  v.  Jones,  04. 

Sneiid  V.  State,  14,  202,  203. 

SiUMlecor  v.   Pope,  091,  ."5586. 

SiH'dckor  V.  Rulong,  279. 

Si V.  Clear  Lake  Telephone  Co.,  231, 

901. 

Snced  V.  Crealh.  41. 

Sni'll  V.   Stall',   0'J9. 

Siir^ll   el   :il.   v.   ( "nl  I  iiiKliiim  et  al.,  4453. 

Sni'lliiiK  V.  Stiitc,  :;.50,  910. 

Sncvc  V.   Liindfr,  614. 

Snirlcr  v.  Ailaiiis  I'i.Npresii  Co.,  1682, 
16.S3. 

Snider  V.  State,  403. 


Snips  V.  Minneapolis  &    St.   L.   R.   Co., 

128. 
Snitkin  v.  U.    S.,  470. 
Snodgrass  v.    Com.,   416. 
Snodgrass  v.  State,  604,  610,  2204. 
Snow  V.  Beard.   1316. 
Snow  V.  Indianapolis  &  E.  Ry.  Co.,  174, 

267,  976,  983. 
Snow  V.   Penobscot  River  Ice  Co.,  280. 
Snow  V.  State,  2856. 
Snow  V.  Wiggin,  1391. 
SnoAvberger  v.  State.  K78,  3156. 
Snowden  v.  State,  215. 
Snowden  v.  Waterman.  Ill,  4980. 
Snyder  v.  Fidler,   1566. 
Snyder  v.  Great  Northern  Rv.  Co..  4134. 
Snyder  v.  Loy,  882. 
Snyder  v.  Rosenbaum,    127. 
Snvder  v.  State,  93,  304,  306,  531,  918. 

5517. 
Snvder  v.   Stribling,   127. 
Snyder  v.  Tribime  Co.,  566. 
Sn^'-'ler  v.  Viola  Mining  &  Smelting  Co., 

965. 
Sobok   V.   George  H.   Smith   Steel   Cast- 
ing Co..  903. 
Social   Circle   Cotton   Mill   Co.   v.   Ran- 
som. 832. 
Soderbnrg  v.   Chicago,   St.   P.,  M.  &  O. 

Rv.  Co.,  829. 
Soderburg  v.  Wells.   4056. 
Soders  V.  State,  438. 
Solberg  v.  Robbins    LumbeT    Co..    691. 
Solomon  v.  City  Compress  Co.,  767. 
Solomon  v.  Friend,    930. 
Solomon  V.  Reis.  821. 
Solomon  V.  Robinson.   127. 
Solomon  v.  State,   716. 
Solomon   R.   Co.   v.  Jones.   26. 
Soltau  V.  Loewenthal,    317. 
Somei-s  V.  Pumpbrey.  766. 
Sommer  v.  Carbon  Hill  Coal  Co.,  729. 
Sommer  v.  Compton,  1132. 
Sommer  v.  Gilmore.   869. 
Sommer  v.  Huber,  824. 
Sommer  fold  v.  Chicago,  M.  &  St.  P.  Ry. 

Co.,  4598. 
Sonka  v.  Sonka,  737. 
Sonnonberg  v.   State.  1371. 
Sonniksen  v.  Hood  River  Gas  &  Electric 

Co.,  4133. 
Sons  V.  State,  113. 
Sontag  V.  Tide.   834. 
Sooby    V.    Postal    Telegraph-Cable    Co., 

23('). 
Sopris  V.  Truax,  10. 
Sorensen  v.  J.  I.  Case  Threshing  Mach. 

Co.,  2401. 
SoHMisen    v.     Seldcn-Breck    Const.    Co., 

9,S8. 
Sorensen  v.   Sorensen,   259. 
Sorensen  Co.  v.  Denver  &  R.  G.  R.  Co., 

757. 
Son^nson    v.   Kribs,  028. 
Sorg  V.   Frederick,  644. 
Sossiinion  V.  (5ni.se.     191,    1273. 
Sotebier  v.  St.   Louis   Tranwit   Co.,   161. 
Sotello  V.  U.   S.,  2272. 


CASES   CITED 


5741 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Soto  V.  Spring  Valley  Water  Co.,  4405, 

4406. 
Sonohek  v.  Karr,    790. 
Sonle  V.   First   Nat.  Bank,   161.   284. 
Sonleyret  v.  O'Gara  Coal  Co.,  359,  679. 
Sonrhior  v.  Brown.    ?)694. 
South  V.  State,   1029. 
South  &  N.  A.  R.  Co.  V.  McLendon,  551, 

949. 
South  &  N.  A.  R.  Co.  V.  Scale,  S67. 
South    Atlantic    Waste   Co.    v.    Raleigh, 

C.  &  S.  Rv.  Co.,  900. 
South   Bond   Brick   Co.  v.   Goller.  lOOO. 
South    Carolina    R.    Co.   v.    Wilmington, 

C.  &  A.  R.  Co.,  934.  942. 
South   Covington  &   C.  Ry.  Co.  v.  Ray- 

mer,   1S32. 
South    Covington   &   C.    St.   Ry.   Co.   v. 

Bnrr,  21^. 
South   Covinsrton   &   C.    St.   Ry.    Co.   v. 

Beattv,  ISOl. 
South   Covinsrton    &  C.    St.   Ry.    Co.   v. 

Brown,  669. 
South   Covington   &   C.   St.    Ry.    Co.   v. 

Core,  829,  928. 
South   Covington   &   C.   St.    Ry.   Co.   v. 

Finan's  Adm'x:,  568. 
South   Covington   &   C.    St.  Ry.    Co,   v. 

Hardv.  288. 
South   Covington   &   C.    St.   Ry.   Co.   v. 

Herrklotz,  2417. 
South    Covin grton   &    C.    St.    Rv.    Co.    v. 

Markol.    1813.   1814.   1876.   1983. 
South    Covington   &    C.    St.    Ry.    Co.    v. 

Miller's  Adm'x,  5067.   5119. 
South    Covingtoii   &   C.    St.    R.    Co.    v. 

Nelson,  2378. 
South    Covinsrton   &   C.    St.   Ry.   Co.    v. 

Schilling,  777. 
Souther  v.  Hunt,  921. 
Souther  v.  State.  341., 
Southerland   v.   Atlantic  Coast  Line   R. 

Co..  900. 
Southerland  v.  Texas  &  P.  Ry.  Co..  1713. 
Southern  Anthracite  Coal  Co.  v.  Bowen, 

220.  931,  975,  1010. 
Southern    Anthracite    Coal    Mining    Co. 

v.  Smith.  .3912. 
Southern    Bell    Telephone    &    Telegraph 

Co.  V.  Clements.  4088.  4114. 
Southern    Bell    Telephone   &    Telegraph 

Co.  V.  Earle,  5274. 
Southern    Bell    Telephono    &   Telegraph 

Co.  V.   Jordan,   641.   718. 
Southern    Bell    Telephone    &    Telegraph 

Co.  V.  Mayo,  760,  786. 
Southern    Bell    Telephone    &    Telegraph 

Co.  V.   Shamos,  643. 
Southern    Bell    Telephone    &   Telegraph 

Co.  V.  Watts,  880. 
Southern  Coal  &  Coke  Co.  v.   Swinney, 

124. 
Southern  Cotton  Oil  Co.  v.  Skipper,  30O, 

720.   732.  880. 
Southern  Electric  Ry.  Co.  v.  Hageman, 

5127,   5146,   5166. 
Southern  Exp.  Co.  v.  Com.,  277. 
Southern    Exp.    Co.  v.  Fox    &    Logan, 

1709. 


Southern  Exp.  Co.  v.  ITill,  284. 
Southern  Exp.  Co.  v.  Van  Meter,  800. 
Southern  Exp.  Co.  v.  Wolfe,   17. 
Southern  Hotel  Co.  v.  Zimmerman,  258. 
Southern  Indiana  Ry.  Co.  v.  Baker,  9S3. 
Southern    Indiana   Ry.    Co.    v.    Harrell, 

983. 
Soutliorn  Industrial  Institute  v.  Ilellier, 

12,  889. 
Southern  Ins.  Co.  v.  White,  678. 
Southern     Iron    &    Equipment    Co.     v. 

Smith,  1328.  1329,   1330. 
Southern   Kansas   Ry.   Co.   of   Texas  v. 

Morris,  564. 
Southern   Kansas   Ry.   Co.    of   Texas  v. 

Sase,  161,  737. 
Southern   Kansas   Ry.   Co.    of  Texas   v. 

Wallace,  553. 
Southern    Missouri    &    A.    Ry.    Co.    v. 

Woodard.  140.' 
Southern  Mut.  Ins.  Co.  v.  Hudson.  25. 
Southern  Oil  Works  v.  Bickford,  283. 
Southern  Pac.  Co.  v.  Allen.  986. 
Southern  Pac.   Co.  v.    Arnett.   933. 
Southern  Pac.  Co.  v.  Cavin,   2349, 
Southern   Pac.   Co.   v.   Hall,   972. 
Southern   Pac.   Co.   v.   Hogan,    49,   893, 

991. 
Southern    Pac.    Co.    v.    Svensden,    803, 

4561. 
Southern  Pac.  Co.  v.  Ward,  975. 
Southern   Pac.  Co.  v.  Wilson.  821. 
Southern  Pine  Co.  v.  Powell,  105.  127. 
Southern     Produce     Co.  v.  S.     Oteri     & 

Co..  4949. 
Southern  Ry.  Co.,  Ex  parte,  70.  740. 
Southern  Rv.  Co.  v.  Abee's  Adm'r,  4665. 

4683.  4721. 
Southern   Ry.   Co.  v.  Bradford.   919. 
Southern   Ry.   Co.  v.  Brock,  895. 
Southern  Ry.  Co.  v.  Brown,  866. 
Southern  Rv.   Co.  v.  Bvnum.  244. 
Southern  Ry.  Co.  v.  Carson.  698. 
Southern    Rv.   Co.  v.  Chambers,   234. 
Southern     Ry.     Co.  v.  Childrey,     3902, 

3960. 
Southern  Ry.  Co.  v,  Chitwood,  16.5,  982, 
Southern  Rv.   Co.  v.  Cochran.   6.35. 
Southern  Ry.  Co.  v.  Cooper.  4637.  4726. 
Southern   Ry.  Co.  v.  Coui-sey.  843. 
Southern  Rv.  Co.  v.  Crone,  236. 
Southern   Ry.   Co.  v.  Cullen,  1000. 
Southern  Ry.  Co.  v.  Cunningham,  1765. 
Southern      Ry.      Co.  v.  Darwin,      4763. 

4777. 
Southern   Ry.   Co.  v.  Dean.   1000. 
Southern    Ry.    Co.  v,  Douglass,    919. 
Southern   Rv.   Co.  v.  E.   L.    Kendall    & 

Co.,  70,  740. 
Southern  Ry.  Co.  v.  Ellis,  67. 
Southern   Ry.   Co.  v.  Fi.sher,   912. 
Southern  Ry.  Co,  v,  Forgey  ».t  Richard- 
son, 1703. 
Southern    Ry.     Co.  v.  Foster's     Adm'r, 

264. 
Southern  Rv.  Co.  v.  Freeman.  67,  4731. 
Southern  Rv.  Co,  v.  Fricks,  250. 
Southern  Ry.  Co.  v.  Friedley,  976. 


5742  CASES  CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.   2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  55C4. 


Southern  Ry.  Co.  v.  Ganong,  727,  1003, 
Southern  Ry.   Co.  v,  Gossett,  901, 
Southern  Ry.  Co.  v.  Grizzle,  69. 
Southern   Rv,   Co.  v.  Grubbs.   647,   979, 
Southern  Ry.  Co.  v.  Guyton,  3892. 
Southern     Rr.      Co.     v.     Hansbrough's 

Adm'x,  768.  797. 
Southern      Ry.      Co.  v.  Harrison,      747, 

4557. 
Southern    Ry.    Co.  v.  Hayes,    154,    174, 

780,  1858,  1859. 
Southern   Ry.   Co.  v.  Hazlewood.   714. 
Southern    Ry.    Co.  v.  Hobbs,    69,    482, 

484,  4663,  4688. 
Southern   Ry.   Co.  v.  Hobson.   546,  759. 
Southern  Ry.  Co.  v.  Hooper,  843. 
Southern  R.v.   Co.  v.  Hopkins,  127. 
Southern   Rv.   Co.  v.  Howell,   747,   931. 
Southern  Ry.  Co.  v.  Hyde,  69. 
Southern   Ry.   Co.  v.  .Jacobs,  4037. 
Southern  Ry.  Co.  v.  Jordan,  639. 
Southern  Rv.  Co.  v.  Kendrick,  80. 
Southern   Rv.   Co.  v.  Limback.   128. 
Southern  Ry.  Co.  v.  Lynn.  756,  981. 
Southern  Ry.  Co.  v.  Loughridge,  836. 
Southern      Rv.      Co.  v.  McGowan,      64, 

3979,  4047,  4100. 
Southern  Ry.  Co.  v.  Mc:\Ienamin.  3793. 
Southern  Rv.  Co.  v.  O'Bryan,  103,  302, 

413,  635.  648. 
Southern  Ry.  Co.  v,  Oliver,  986. 
Southern    Ry.    Co.  v.  Owen.   4738. 
Southern  Ry.   Co.  v.  Parham.   817. 
Southern  Ry.  Co.  v.  Penney,  770. 
Southern  Rv.  Co.  v.  Reaves.  790- 
Southern    Ry.    Co.  v.  Reynolds,    880. 
Southern  Ry.  Co.  v.  Rice's  Adm'x.  902. 
Southern    Rv.    Co.  v.   Shaw.   867. 
Southern  Rv.  Co.  v.  Slieffield,  70. 
Southern    Ry.    Co.  v.  Smith,    741,    742, 

747.  1857,  1949,  2409,  4608. 
Southern  Rv.  Co.  v.   State,  28,  312. 
Southern  R.v.  Co.  v.  Stollenwcrck,  288. 
Southern   Rv.  Co.  v.  Sutton,  4592. 
Southern  Ry.  Co.  v.  Thompson.  832. 
Southern   Ry.    Co.  v.  Vaughan's   Adm'r, 

2471,    4627,    4037,    4649,    4675,    4691, 

4720,  4721. 
Southern  liy.   Co.  v.  Weathcrby,  252. 
Southern    Ry.    Co.  v.  Weatherlow,    118, 

778. 
Soutliern      Ry.      Co.  v.  Weidenbrenner, 

766,  5373. 
Southern    Rv.    Co.  v.  Wilcox,    279. 
Soiithfrn    My.    f'o.  v.  Wiley,   250,   4309, 

4587.  459:'.,  4601. 
Soutlifrii    Ry.    Co.  v.  Williams,    858. 
Soijtlicrri  Ry.  Co.  v.  Wright,  399. 
Soiilhcrri      Rv.     Co.  v.  W.     T.  -Adams 

Mfifliinery  Co.,  223. 
Southern  Ry.  Cf>.  in  Kintuckv  v.  .Tones, 

4.-77. 
Sr>iitliern   Ry.   in    Kcniucky  v.   Kintucky 

'irofcry  Co.,  (i3.5. 
Soiithcrn      Ry.      (Jo.      in       K('iiturl<y   v. 

Tliiiriiiiiii.    17.'{7. 
Southern      Ry.      Co.      in       K<iiiiiiky   v. 

WincLcster'B  E.\'x,  4625,  4617, 


Southern  Realty  &  luv.  Co.  v.  Keenan, 

136    884. 
Southern   States   Co.  v.  Long.  4983. 
Southern    States   Fire   Ins.   Co.   of   Bir- 
mingham V.  Kronenberg,  893. 
Southern   Traction   Co.  v.  Ellis,   845. 
Southern  Traction  Co.  v.  Jones,  214. 
Southern   Traction   Co.  v.  Kirksev,   750, 

5086,  5124. 
Southern    Traction    Co.  v.  Owens,    129, 

634. 
Southern  Traction  Co.  v.  Rocan,  291. 
Southern  Traction  Co.  v.  Wilson,  5162. 
Southwestern  Broom  &   Warehouse  Co. 

V.  City  Nat.  Bank,  1304. 
Southwestern    Portland    Cement    Co.  v. 

Bustillos,  901,  902,  2486. 
Southwestern    Portland    Cement   Co.    v. 

Challen,   578. 
Southwestern    Portland    Cement    Co.  v. 

Kezer,  5391. 
Southwestern    Portland    Cement    Co.  v. 

McBrayer,  927. 
Southwestern    Portland    Cement    Co.  v. 

Moreno,  4051. 
Southwestern    Portland    Cement    Co.  v. 

Presbitero,   574. 
Southwestern    Portland    Cement    Co.  v. 

Reitzer,  112. 
Southwestern  Ry.  Co.  v.  Bradford,  664. 
Southwestern    States    Portland    Cement 

Co.  V.  Riser.  4139. 
Southwestern    Telegraph     &    Telephone 

Co.  V.  Abeles.  235. 
Southwestern    Telegraoh     &    Telephone 

Co.  V.  Andrews,  214,  577. 
Southwestern    Teleerraph     &    Telephone 

Co.  V.  Bruce,   2574.   2579. 
Southwestern    Telegraph    &    Telephone 

Co.  V.  Dale,  ,5282. 
Southwestern    Telegraph     &    Telephone 

Co.  V.  Newman,  477,  720. 
Southwestern    Telegraph     &    Telephone 

Co.  V,  Sanders.      3987.      4024.      4072, 

4076,    4113,    4114,    4161,    4162,    4175, 

4178. 
Souvais  V.  Leavitt,  4,  977. 
Sovereign    Camp    of    Woodmen    of    the 

World  V.  Hutchius,   4342. 
Sovereign      Camp,      Woodmen      of     the 

World,  V.  iMcDaniel.  280. 
Sovereign    Camp    of    Woodmen    of    the 

World  V.   \'alentine,    897.    4342.    4.343. 
Sowders  v    St.   Louis    &    S.    F.    R.    Co., 

828,  829. 
Spahn  V.  People's    Ry.    Co.,    976.    3954, 

4052.  4109. 
Sp.'ildiiig  V.  Lowe.  81. 
Spalding   v.   I'eople,  460. 
Spangjer  v.    Ilnnnnei-.    47. 
Spangier  v.  State.  405. 
Sp.nrf   V.    U.    S.,   ISO. 
Sjiarknian    v.  Waliash      R.      Co.,      4405, 

41(1!). 
Sjiiirks  V.  I'.edford,  313. 
Spjiiifs  V.   Harvey,  714,  1009,  1838. 
.'^liarks  V.  Itoss,   197. 


CASES  CITED  5743 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Sparks  v.  State,  226.  661,  S31,  867, 
2515. 

Spaulding  v.  Adams,  2957. 

Spaulding  v.  Chicago,  St.  P.  &  K.  C. 
Ry.  Co.,  2457,  2464. 

Spaulding  v.  Jennings.   881. 

Spaulding  v.  State,  271.   912. 

Speakman  v.  Price,   2087. 

Speakman  v.  Vest.  65,  121,  2061. 

Speaks  v.  Com.,  72.  3181. 

Spear  v.  Hiles,  3844.  3858. 

Spear  v.  United  Railroads  of  San  Fran- 
cisco, 353,  696,  5071. 

Spear  v.  U.  S.,  46,  532. 

Spearman  v.  State.  86. 

Spears  v.  People,  225,  911. 

Spears  v.  State,   134,   187. 

Spears  &  Sons  t.  Winkle,  169. 

Speck  V.  Bruce  Tp.  5184,  5185,  5186, 
5187,   5189. 

Speed  V.  Ilerrin,    546. 

Speer  v.  Allen,  2054. 

Speer  v.  Rowley,  84. 

Speer  v.  State,  2755. 

Speight  V.  Rocky  Mountain  Bell  Tele- 
phone Co.,  881,  902. 

Speight  V.  Seaboard  Air  Line  Ry.,  28, 
63. 

Spellopoulos  V.  Schlick,   260. 

Spelts   &   Klosterman  v.  Ward.   985. 

Spence  v.  Com.,  813.  931. 

Spence  v.  Morrow,    980. 

Sponce  V.  Owen  County  Com'rs,  li3. 

Spencer,  In  re,  719. 

Spencer  v.  Com.,    201. 

Spencer  v.  Farmers'  jNIut.  Ins.  Co.,  153. 

Spencer  v.  Hardin,  150. 

Spencer  v.  St.  Louis  Transit  Co.,  1941. 
5103,  5156. 

Spencer  v.  Shelburne,  68. 

Spencer  v.  State,  35.  36.  72,  151,  274, 
338,  717,  2230,  3495.  3665. 

Spencer  v.  Terry's    Estate.   5444. 

Spencer's  Estate,  In  re,  731. 

Spenler  v.  Turley,  289. 

Sperry  v.  Etheridge,  192. 

Spicer  v.  Com..  428. 

Spicer  v.  Dashiells,   5312,   5313,   5318. 

Spicer  v.  Spicer,  1,57. 

Spicer  v.  State,   312. 

Spick  V.  State,  125,  185,  361,  452,  501. 
678. 

Spickelmeir  v.  Hartman,  130.  1001. 

Spiegle  V.  Cincinnati,  N.  O.  &  T.  P.  R. 
Co.,  897. 

Spieler  v.  Lincoln  Traction  Co.,  721. 

Spiers  v.  Hendershott,    410. 

Spies  V.  People,  184,  524,  539,  706. 

Spight  V.  State,  589. 

Spiking  V.  Consolidated  Ry.  &  Power 
Co.,  139. 

Spillane  v.  Missouri  Pac.  Rv.  Co.,  767, 
997. 

Spillar  V.  Dickson,  918. 

Spillett  V.  Clear  Lake  Boating  &  Amuse- 
ment Co..  983. 

Spinks  V.  State,  14.   756. 

Spinks  V.  Turley,  244. 

Spires  v.  McElroy,  154, 


Spittle    V.    Charlotte    Electric    Ry.    Co., 

65,  5092. 
Spivey  v.  Gee,   4975. 
Spivey  v.  State,   16,   38,   81.   131,   1374, 

3643. 
S.  P.   Matthews  &  Co.  v.  Seaboard  Air 

Line  Ry.,  267. 
Spobn   V.    Missouri   Pac.   Ry.   Co.,   777, 

790. 
Spoonemore  v.  Cables.   5506. 
Spooner  v.  Handlev,  933. 
Spradley  v.  State,  273. 
Spradling  v.  State,  592. 
Spraggins  v.  State,   460,   527,  746,   753. 

3457. 
Sprague  v.  Bond.    567. 
Spreng  v.  Juni,  1174. 
Spring  City  Brick  Co.  v.  Honrv  Martin 

Brick  Mach.   Mfg.  Co.,  835.  986. 
Springer  v.  Orr,  733. 
Springer,  v.  Stiver,  44. 
Springfield   Consol.  Ry.  Co.  v.  Farrant, 

116,  679. 
Springfield  Consol.  Ry.   Co.  v.  Gregory, 

162.  284,  776. 
Springfield  Consol.  Ry.  Co.  v.   Hoeffner, 

140,  557,  641,  649.  1913.  2407. 
Springfield  Consol.  Ry.   Co.  v.  Johnson. 

267,  477. 
Springfield  Consol.  Ry.  Co.  v.  Pintenney. 

997. 
Springfield     Crystallii^ed      Egg     Co.     v. 

Springfield    Ice   &    Refrigerating    Co., 

260.   899,  4366,   5363,   5304,   5366. 
Springfield  Electric  Light  &  Power  Co. 

V.  Mott,  2.30,  922. 
Springmever  v.   Sovereign  Camp  Wood- 
men of  the  World,  778. 
Springsteed  v.  Lawson.  764. 
Sprinide  v.  Taylor,    578. 
Spronl  V.  Seattle,   574. 
Spmill  V.  Davenport,   2712,  2713,  2714, 

2724. 
Spurlin  v.  State,  925. 
Spurrier    Lumber    Co.   v.    Dodson,    214, 

1584. 
Souier  v.  Davis  Standard  Bread  Co.,  719, 

.5223. 
Sanilaehe  v.  Tidewater  Coal  &  Coke  Co., 

903. 
Squire  v.  Ferd.  Heim  Brewing  Co.,  3605. 
Squire  v.   State.   1377. 
S.  S.  Steel  &  Iron  Co.  v.  White,  893. 
S.  Sternberg  &  Co.  v.  Crohon  &  Roden 

Co..  900. 
Staats  V.  Pioneer  Ins.  Ass'n,  2807. 
Stacey  v.  Com..  430. 
Stack    V.    Seaboard    Air   Line    Ry.    Co., 

3793. 
Stacy  Y.  Brothers,  28,  255. 
Stadler  v.  Pacific  Electric  Ry.  Co.,  1928. 
Stafford  v.  Hussey,  908. 
Stahl  V.   State   ex   rel.  Lorimer,   1368. 
Staker  v.  Reese,    2136,    2897,    2898. 
Staley  v.  Stone,   207,  5325. 
Stalleto  V.  Plumley  &  Sargent,  145. 
Stallings  v.  Newman,  3671,  3674,  3679, 

3688,  3718.  3723. 
Stallings  v.  Whittaker,  3680,  3724. 


5744  CASES   CITED 

The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


Stallins  v.  Southern  Rv.  Co.,  573. 
Stallworth  v.  State.  294,  865,  3402. 
Stam  V.  Ogden  Packing  &  Provision  Co., 

4016. 
Stamford  Oil  Mill  Co.  v.   Barnes.  639. 
Stamm  v.  Wood.    386,    1469.   1477. 
Stanard  Milling  Co.  v.  White  Line  Cent, 

Ti-ansit  Co.,  573. 
Stauchfield  Warehouse  Co.  v.  Central  R. 

of  Oi^eeon.  1677.  1678. 
Standard   Accident    &    Life    Ins.    Co.    of 

Detroit.  Mich.,   v.  Wood.   1074. 
Standard   Boiler   &    Plage   Iron    Co.   v. 

Brock,  901. 
Standard  Cotton  Mills  v.  Cheatham,  111, 

996. 
Standard   Distilling  &   Distributing  Co. 

V.  Harris.  .554. 
Standard  Fire  Ins.  Co.  v.  Wren,  859. 
Standard    Life    &   Accident   Ins.    Co.   v. 

Davis.  956. 
Standard    Life   &   Accident   Ins.    Co.   v. 

Sale,  3764. 
Standard    Life   &   Accident   Ins.    Co.   v. 

Schmaltz.  982. 
Standard    Life   &   Accident   Ins.   Co.   v. 

Thornton.  1071.   1076. 
Standard   :\rfg.   Co.  v.   Slaughter,  172. 
Standard    Oil    Co.   v.    Sutherland.  967. 
Standard   Scale   &   Snpplv   Co.  v.   Balti- 
more Enamel  &  Novelty  Co.,  195. 
Standfield  v.  State.   .347. 
Standley  v.  Clay.  Robinson  &  Co.,  2338. 
Stanfield  v.  Arnwine,   241. 
Stanfield  v.  McConnon  .^-  Co.,  193. 
Stanfield  v.   State.  406.   615. 
Stanford  v.  Murphy.    246. 
Stanford  v.   State.   274. 
Stanford   v.   Wright  &  Green.  2093. 
Staninger  v.  Tabor,   685. 
Stanlev  v.   Cedar  Rapids  &  M.  C.  Ry. 

Co.,  316. 
Stanlev  v.  Chicago,  M.  &  St.  P.  Ry.  Co., 

146. 
Stanl<'V  v.  Day.  251. 
Stanlev  v.  Ilousel,    2506. 
Stanlf'V  V.  Montgomery.   24.    111. 
Stanley  v.  Suthcrhind,    807. 
Stanlv  V.  Buser,  S96. 
Stansl)orry  v.  :Mrl)owell,  2441. 
Stanton  v.  Embry.  9.32. 
.Stanton    v.   Southern   Ky.  Co.,  116,  922. 
Stanton  v.   State,   601. 
Staph's  V.  Citv  V,:mV  .<:  Tmst  Co.,  3491. 
S(aplelon  v.  Com..   3118,  3418. 
Stapp  V.   State,  .''.70. 
Star  V.   State.   442,    455. 
Starett    v.    Chesapeako    &:    O.    Ry.    Co., 

101.   232. 
Stark   V.   Burkitt,  216. 
Stark  V.  Coe.   979.   4416. 
Sljirk  V.  Cress.  .361. 

Stark   V.   Piiblislicrs:     fworge  Knnpp   <Sc 
Co..    .''.67:!.    :!(;s:;,    ,".(;<►(>,    .'{697,    3713, 

.".7.";:!,  .';7.".7,  3740,  :',74:;. 

Stark  KlectricR.  Co.  v.   I'.r.x.ks.  1944. 
Stark.'  V.   Slate,   15.  606,  910,  3101. 
Starkes  v.  Stute,   199. 


Starling  v.  Selma  Cotton  Mills,  61,  697, 

740,  790. 
Starr  v.  iEitna  Life  Ins.  Co.,  236.  987. 
Starr    v.     Southern    Bell    Telephone    & 

Telegraph  Co..  158. 
Starr  v.  State,  804. 
Starr  v.  U.   S..   114. 
Starrett  v.  Ruth.  976. 
State,  Ex  parte,  72,  377.  505.  527.  528, 

537. 
State  V.  Abbott,  273.  286. 
State  V.  Aceto,   2584,    2603. 
State  V.  Ackerman,   496. 
State  V.  Adair,  311.  521,  624. 
State  V.  Adams,    654,    782,    1005,    1025, 

1026,  1028. 
State  V.  Addy.  29. 
State  V.  Ah   Loi,  226. 
State  V.  Ah  Tong.  681. 
State  V.  Ailes,   270. 
State  V.  Aker,  705. 
State  V.  Akin.   599. 
State  V.  Albertson,   201. 
State  V.  Alderman,  46.   131,  473. 
State  V.  Alderson.   540. 

State  V.  Alie,   211,   604,   842. 

State  V.  Allen,  21.  55.  124.  1.52.  271, 
354.  449.  450.  454.  523.  592.  667.  860, 
2225,  2255,  2602.  2857,  3302,  S401. 

State  V.  Alley,  202.   385. 

State  V.  Allison,  187. 

State  V.  Almos,  754. 

State  V.  Altemus,  270. 

State  V.  Altwatter.    650. 

State  V.  Alva.    3519,    4829. 

State  V.  Ames,  332,  464,  1487,  2261,. 
5550. 

State  V.  Anderson.  21.  37,  159,  207,  270, 
312.  .325.  382,  383,  841,  847,  885,  958, 
33S6.  3468. 

State  V.  Andrews,  131,  452,  513,  810,. 
2245. 

State  V.  Anglin.    624. 

State  V.  Anselmo.    185.    221. 

State  V.  Ansliiiger,  462,  463. 

State  V.  Anthony.    374. 

State  V.  Apple.  321,  5.5.53. 

State  V.  Applcton,  911,  1485,  3242, 
.3319. 

State  V,  Arch,  756. 

State  V.  Archer,   162. 

State  V.  Ardoin.   626,    750,    1013. 

State  V.  Arniijo.  187. 

State  V.  Armstrong.  1S2.  669.  721.  913, 
3743.  3745.  3746.  3747.  3748.  3791. 

Stale  V.  Arnett.  506,  1004    2290. 

State  V.  Arnold.  2172.  2305. 

State  V.  Asb(>ll.  333.  450. 

Stat(!  V.  Asl)ury,  790. 

State  V.  Ascarate,    186. 

State  V.  Aspara,  911. 

Stale  V.  At«'ldey,   277,   912. 

State  V.  Athey,   911. 

State  V.  Atkins.  SO,  371,  598,  667. 

State  V.  Aton,   842. 

Stale  V.  Aiiirbtrev,  57,  96,  97.  208.  ,507. 

State  V.   .Auglitry,   57,  96,  97,  208,  507, 
\     887,  2164,  2252. 


CASES   CITED 


5745 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150 ;    Vol.  3. 
pp.  21.J1  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4S47  to  5564. 


State  V.  Aurand,  372. 

State  V.  Ausplund.   89.    650,   782,   1034. 

State  v.  Austin,  30,  122.  437,  3661. 

State  V.  Avery,   458,   650. 

State  V.  Ayers,  157. 

State  V.  Babb,  8267. 

State  V.  Baber,   912. 

State  V.  Bailev.     226,     343,     667.     933, 

1005,  3257,  3406. 
State  V.  Baird,  437,  463. 
State  V.  Baker,  257.  358.  379.  498,  575, 

602,  668,  831,  1007,  3093.  3653. 
State  V.  Baldes,  752.  2321. 
State  V.  Baldwin,     61,    819.    885,    912, 

1022,  1029. 
State  V.  Ball,   3540. 
State  V.  Ballew,    2515. 
State  V,  Banks,  198,  340,  352,  830. 
State  V.  Bannsik.    392.    2214. 
State  V.  Baptiste,  822,  2210,  3102. 
State  V.  Barber,    345. 
State  V.  Barham,  595. 
State  V.  Barker,  2225. 
State  V.  Barnes,   352.  358.   884. 
State  V.  Barnett,  356.  589.  910. 
State  V.  Barrt'tt.  73,  671.  885. 
State  V.  Barrington,      585,      664.      912, 

3022,  3116. 
State  V.  Barry,   10,   55,    61,    159,    605, 

858 
State' V.  Barth,  467. 
State  V.  Bartlett,    334,    444,    594,    690, 

950,  951.  961. 
State  V.  Barton.  663.  696,  2326. 
State  V.  Barwick,  695. 
State  V.  Batecham.  119. 
Stare  v.  Bateman.  404,  2310,  4880,  4885. 
State  V.  Bates.  656. 
State  V.  Bauerle,   912. 
State  v.  Bayes,   4817. 
State  V.  Bayonne.  345. 
State  V.  Bazen,  157. 
State  V.  iiazile,  22. 
State  V.  Beal,  207.  4420. 
State  V.  Beard,  549. 
State  V.  Beatty.  654. 
State  V.  Beck,  225. 
State  V.  Bectsa.   157. 
State  V.  Beebe.   2517. 
State  V.  Beeskove,   310. 
State  V.  Belknap,  162,  273,  1641. 
State  V.  Bell,  90,  156,   650. 
State  V.  Benner,    681. 
State  V.   Bennet,  6. 
State  V.  Bennett.   35,   187,  41^. 
State  V.  Bennington,    813. 
State  V.  Benson,   198. 
State  V.  Berberick,  186. 
State  V.  Berdetta,    183. 
State  V.  Berger,  1620,  2165. 
State  V.  Bernard.   33. 
State  V.  Berry,  275. 
State  V.  Bersch,  86. 
State  V.  Bertcbey.  840. 
State  V.  Besheer.    .3550. 
State  V.  Bess,  3422. 
State  V.  Bethune,  656,  885. 
State  T.  Betsall,  37,  278. 

Inst.  TO  Jubies— 360 


State  V.  Bickel,  157,  797,  1038,  1040. 

State  V.  Bid.strup.  602,  831. 

State  T.  Bige,  158. 

State  V.  Bigelow.  807. 

State  V.  Birchard.  302. 

State  V,  Birkby,  406. 

State  V.  Birmingbam,  801. 

State  V.  Bielkstrom,  691. 

State  V.  Black.  321,  346,  802. 

State  V.  Blackburn,  4839. 

State  V.  Blackstone,  729. 

State  V.  Blackwelder,   816. 

State  V.  Blackwpll.   969.   3294,   3321. 

State  V.  Blaha,  334,  352. 

State  V.  Blaine,  371,  456,  770.  2248. 

State  V.  Bland,   592. 

State  V.  Blay,  507. 

State  V.  Bliss,  110. 

State  V.  Blodgett,  187.  189. 

State  V.  Bloom.  595,  858. 

State  V.  Blue,  513. 

State  V.  Blunt,   519. 

State  V.  Blydenburg.   434.   2245. 

State  V.  Blydenburgb,   457. 

State  V.  Bobbitt,  37,  131,  286,  346,  438, 

1231. 
State  V.  Bobbst,   157,  416,   666.  1029. 
State  V.  Bock,    131. 
State  V.  Bodie.    519,   3019,    3089,   3150, 

3220,  3221,  3274.  3275,   3360. 
State  V.  Bogain,    867. 
State  V.  Bogris,  353,  628. 
State  V.  Bolton.  293,  567,  717. 
State  V.  Bond,  621.   623,  862. 
State  V.  Bonden,   767. 
State  V.  Bone,  496.  665.  3163,  3309. 
State  V.  Bonner,  131,  624 
State  V.  Booker,    912. 
State  V.  Booth,  2188. 
State  V.  Bosworth,  622,  670. 
State  V.  Bouchard,    16.   185,  311,   5520. 
State  V.  Bowden,    1619. 
State  V.  Bowen,   180.  3661,   3662. 
State  V.  Bowers,  4822. 
State  V.  Bowman,    537,    566,    782,    885, 

912,  958. 
State  V.  Bowser,   912. 
State  V.  Boyd.   2211,   4799,   4812,   4814, 

4833,  4836,  4841. 
State  v.  Boynton,   319. 
State  Y.  Brache,   856. 
State  V.  Brackett,   225. 
State  Y.  Brady,     271,     403,     449,     453, 

1637,  3680. 
State  Y.  Brainard,  547. 
State  V.  Bramlett,   409. 
State  V.  Brand,  575. 
State  V.  Brandau,  785. 
State  V.  Brandell,   544. 
State  V.  Brandenberger.  463    840,  2173. 
State  V.  Brandenburg.  326. 
State  V.  Brandner,  15. 
State  V.  Branson,    2313. 
Stab  V.  Branstetter.    S30. 
State  V.  Brantley,  885. 
State  V.  Branton,  913.  2170,  2307,  3031. 
State  V.  Brauneis,  620. 
State  V.  Brazzell,  452. 


5746 


CASES  CITED 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1019  to  2150  ;    Vol.  3, 
pp.  2151  to  3474;    Vol.  4,  pp.  3475  to  4845;    Vol.  5,  pp.  4847  to  5564. 


State  V.  Brer-kpnridge.    117. 

vState  V.  Breitweiser.  912. 

-State  V.  Brennan.  422.  807. 

State  V.  Bre.see,  665. 

State  V.  Bridses.  1246. 

State  V.  Bridgham.  8095. 

State  V.  Bringgold.  968. 

State  V.  Brink-ley,  59.5. 

State  V.  Brinkman,  595. 

State  y.  Brinte.  M. 

State  V.  Briscoe,  2751,  2755.  2759. 

State  V.  Brittingham.  1235,  1244,  1253. 

State  V.  Broadbent.  600. 

State  V.  Brooks.  27,  331.  384.  419,  422, 
427,  518.  840,  3321,  3330,  3350,  3364. 

Stacy  V.  Brothers,  44. 

State  V.  Brotzer,    255. 

State  V.  Brown,  15.  17,  .32.  125.  188, 
199,  200,  271,  325.  333.  379,  427.  468, 
471,  500,  585,  604,  605,  624,  663,  728, 
729,  745.  821,  841,  911.  912.  9.38.  980, 
1004.  1033,  1035,  1039.  1043.  2193, 
2500,  3129,  3155,  3447,  3456.  4470, 
4471,  4800,  4883,  .5017,  5175,  5180. 

State  V.  Browning.  .5302. 

State  V.  Brownlow.   568. 

State  V,  Bruce,    5.302. 

State  V.  Bryant,  471.  595,  625,  1639. 

State  V.  Buckley,  182. 

State  V,  Buckman,  390. 

State  V.  Buffington,  330.  669.  734,  815, 
911,   3154.   3365. 

State  V.  Bunyard,   120.  256,  341. 

State  V.  Buonomo.  202.  604. 

State  V.  Buralli.    1.31.    745,    912. 

State  V.  Burgess,  728. 

Stark  V.  Burkitt.  216. 

State  V.  Burley.  669. 

Stato  V.  Burnett.    885.    1028. 

State  V.  Burns,  343,  356,  750,  912.  55.36. 

State  V.  Burpee,  181. 

State  V.  Bursaw,  31. 

State  V.  Burton.  313.  331,  550,  630,  700, 
2314,   2322,    5531. 

State  V.  Bush,  884.  936. 

State  V.  Bussey,    1024. 

State  V.  Butler,  6.30.  704.  881.  979,  991, 
2331,    3247,   3282,    3297.    3314,   3428. 

State  V.  Butts,  20S.  699,  2327. 

State  V.  Buzzell.  912. 

State  V.  Byers,  620. 

State  V.  Byrd.  124.  463.   728,   846. 

State  V.  Cabatido.   45,   3050. 

State  V.  Caldf.  1013. 

State  V.  Cadilori.   29. 

SI  a  to  V.  Cady,   200. 

Slate  V.  Cafcr,  72. 

Stato  V.  Cain,  22(;,  759,  768,  911,  3005, 

:!:',03,  3:n7.  ;m21. 

Stato  V.  ('.-ildor,  441. 

State  V.   Caldwoll.   189.  21C6. 

Stnto    V.    Calhuiiii.     4879,     4880,     4882, 

4880,  48S7. 
Stato  V.  Calkins.  543. 
Stato  V.  Callahan,   389,  302,   632,   2213, 

2214. 
Stato  V.  Camoron,    293.    .''.96,    731,    SlO, 

3094,  3130,  3139,  .'MOO. 
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State  V. 
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Stato  V. 
Stato  V. 


Campbell,    226.   941,   991. 

Cancelmo,  1237. 

Cannon,  90,  122,  841. 

Cantlin,   663,    782,   934. 

Canton,  912. 

Carey,  31,  279,  319,  340,  341, 

Carl  and,   407. 
Carlisle,  181,  395. 
Carnagy,   394,   2214. 
Carnahan,   97. 
Carlson,  15. 
Caron,   225. 
Carpenter,  15. 
Corrivau,  3051. 
Carrawan.  272. 
Carrigan,  654. 
Carroll,  32. 
Carson,  449. 
Carter,  55,    716. 
Cartwright,  631. 
Casasanta,   271. 
Case,   327,   505.  911. 
Casoday.   421,   425,   452,   2226. 
Casey,  190. 
Cason,  190. 
Cassady,  .506. 
Castelli,  884. 
Castle,  407,  3352. 
Cater,  795. 
Catlin.  857. 
Caudle,    271. 
Careness,  936. 
Caylor.  935. 

Cephus,  3153,  3155,  3238.  3239, 
3364,  3425. 
Cessna.  225.  926. 
Chadwick,    652. 
Chambers,   226,   286,  550.   846. 

Chandler,  317,  301,  822,  3291. 
Chappell,  417. 
Charles.  502.  848 
Chastain,  847. 
Chauvin.  2966. 
Cheokvor,  3571. 
Choo    Gong.   626.   631. 
Cherry    Point    Fish    Co.,    885, 

Chesapeake  &  O.  Ry.  Co.,  55. 

Chovallior.  102. 
Chick,  210.   427. 
Childors,  3646. 
Childs.  .5324. 
Cliilos.  732.  841. 
Chin  Borkoy,  ,589. 
Ching  Ivoni,  1004. 
Chinn.  745.  782.  790. 
Chin  Ping.  2212. 
Chisonhall,    1028. 
Chong  Ben,  133,  430,  811,  3072. 

Christ,  542,  .3088,  3415. 

Cliristian,    458,    512. 

Christopher.    717. 

Church,  618. 

Clnirohill,  (;(;3.  .'5285,  .3.370. 

Clancy,  271,  510,  2174,  2202. 


CASES   CITED 


5747 


The  figures  refer  to  pages.    Vol.  1  contains  pp.  1  to  1018 ;    Vol.  2,  pp.  1013  to  2150 ;    Vol.  :j, 
pp.'  2151  to  3474;    Vol.  4,  pp.  3175  to  4S45;    Vol.  5,  pp.  4847  to  5564, 


State  V.  Clara,  226. 

State  V.  Clark.  15.  31,  92,  244.  293,  333, 

346,  358,  366,  496,  587.  596.  659.  702, 

795,  913.  934,  935,  2205,  2322,  3393. 
State  V.  Clary.  830. 
State  V,  Claudius,   857. 
State  V.  Clayton.  521,  1013,  3197,  3207, 
State  V.  Cleveuger,  613, 
State  V.  Clifford,    706. 
State  V.  Cline,  376,  438,  2079. 
State  V.  Clinkenbeard,  831. 
State  V,  Cloninger,   313. 
State  V.  Clough,   14,    706. 
State  V,  Clow,  419.  442, 
State  V.  Clump,  417. 
State  V.  Coates,  346,  2234. 
State  V,  Coats,  89.  2168.  2306. 
State  V,  Cobbs,  655,  795,  822. 
State  V.  Cody,   595. 
State  V,  CoeUa,  869, 
State  V.  Cohen,  457,  458,  459,  516. 
State  V.  Cokley,  841, 
State  V.  Cole,  912, 
State  V.  Coleman,    416,    519,    536,    542, 

550,  841,  2253. 
State  V.  Colestock,    4811. 
State  V,  Collette,   276. 
State  V,  Collins.  29.  34,    200.   553,   576, 

633,  3492,  3493,  3617,  3629. 
State  V,  Colombo,   884,   4830. 
State  V.  Columbus,  4537. 
State  V.  Colvin,  444,  598,  666, 
State  V.  Comer,  911. 
State  V,  Conley,    584,    600,    912. 
State  V,  Conners,    1640. 
State  V.  Connors,  39,  356,  392,   734. 
State  V.  Constitino,  728. 
State  V,  Conway,  620, 
State  V,  Cook,  32,  186,  434,  3403. 
State  V,  Cooler,  685. 
State  V,  Cooper,  734.  810, 
State  V,  Copeland,   599. 
State  V,  Copeman,   3635. 
State  V.  Corcoran,   1614. 
State  V.   Corrivau,  3051,  3484. 
State  V,  Costa,  507, 
State  V.  Cotter,  5022, 
State  V.  Cotterel,  910. 
State  V,  Cottrill,  913. 
State  V,  Couplin,  .530. 
State  V,  Covington,   .302. 
State  V.  Cox,   120,   373,    419,   585,   594, 

599    840. 
State' V,  C'oyle,   208,  2601. 
State  T,  Crab.   345. 
State  V.  Cramer,  1366. 
State  V,  Crane,    409,  -459,    2677,    3040. 

3452, 
State  V,  Crawford.  .534. 
State  V,  Crean,  133,  602. 
State  T.  Creeley,  89. 
State  V,  Cremeans,   3076,   .3077,   3458. 
State  V.  Creste,  3146,  3153,  3288.  3336, 

3364, 
State  V.  Crews,  885. 
State  V.  Crockett,    524,   2295,    3404. 
State  V,  Crofford,   100,   188,   688, 
State  V,  Crofton.  806. 
State  V.  Crone,  438. 


State  V,  Crosby,  848,  953. 

State  V,  Cross,  273.  020, 

State  V.  Crossen,   3632. 

State  V,  Croteau,  181. 

State  V,  Crouch,  542, 

State  V.  Crowe,  605,  615,  616,  705,  770. 

State  V.  Crowell,  631. 

State  V,  Crowner,  1105, 

State  V,  Cummins,  345,  2232. 

State  V.  Cunningham,  2260. 

State  V,  Curdy,    36,   4422. 

State  V.  Curran,  5004, 

State  V.  Currie,  395,  543,  1613. 

State  V.  Curtin,  2.592,  2594,  2595,  2602, 

State  V,  Curtis,   29.   852. 

State  V.  Curtiss,  3552, 

State  V,  Cusack,   4222. 

State  V,  Cushenberrv,  514, 

State    V.    Cushing,    38,    469,    536,    913, 

3318, 
State  V.  D'Adame.  840. 
State  V,  Daley,   182,   464,   650. 
State  V.  Dallas,  791. 
State  V,  Daly,  226,  665. 
State  V.  Damuth,   157,   598. 
State  V.  Danelly,  631. 
State  V.  Daniels,  588. 
State  V,  Darragh,    409,    427,    471, 

1364,   1365.   1367,   2262. 
State  V,  Daubert,  198.  > 

State  V.  Davenport,  455,  849,  953, 

1617.  1618,  1625. 
State  V.  David,  453,  519,  585. 
State  V,  Davidson,   326,    518,   584, 

666. 
State  V,  Davies.  1013. 
State  V.   Davis,    39.    55.   119.   188, 

363,  427,  438.  445,  .507.  571,  706. 

815,  831.  841,  867,  912,  932,  996, 

2311,  3822,  4880. 
State  V.  Davison.   207, 
State  V,  Dawe,   2667. 
State  V.  Dawson,  346. 
State  V.  Day.   157.   912.  2165. 
State  V.  Deal,   293,    2166. 
State  V.  Dean,  598.  913,  991. 
State  V,  Deatherage,  115,  385,  395,  2212, 

2217, 
State  V,  Debnam,  932. 
State  V,  Debolt,   .504. 
State  V,  De  Groat,   1044. 
State  V.  De  Hart,  340. 
State  V.  De  Lea,  ,331.  514. 
State  V.  Delong,   ISO. 
State  V.  Demerly.   3625. 
State  V.  Denhardt.  270. 
State  V.  Denny,  4851. 
State  V.  Dent,  357. 
State  V,   De   Paolo,    3195,   3200,    3288, 

3364,  3414,  3460. 
State  V.  Derry,  817.  823. 
State  V,  Desmond.  .595.  617. 
State  V.  Dewey,  807.  958. 
State  V.  De  Witt.   395. 
State  V,  Dewitt,   806,  935. 
State  V.  De  Wolfe,  181,  2185. 
State  V,  Diamond.  271. 
State  V.  Di  Benedetto,  392,  2214,  4851, 
State  V.  Dickens,  841. 
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State   V.   Dickev.    181.    273,    540,   2299, 

3144.  3270.  3405,  5531. 
State  V.  Dietz,  15. 
State  V.  Di   Guglielmo,  518. 
State  V.  Dillard.  618,  913. 
State  V.  Dilts,  333. 
State  V.  Dimmitt,  596. 
State  V.  Dineen,  526. 
State  V.  Dinneen,  14. 
State  v.  Dipley,  442.  598,  734. 
State    V.    District    Court,     Silver    Bow 

County.  202. 
State  V.  Dixon,  329.  807. 
State  V.  Dlugi,  189. 
State  V.  Dobbins,  200.  498. 
State  V.  Dockery,   621. 
State  V.  Dodtls,,  4.  783,  980,  998,  2299, 

3019.  3161.  3429. 
State  V.  Dodson,    394,   570,    654,   702. 
State  V.  Dolan,   112,    3202. 
State  V.  Donahue,  273,  275,  3249,  3329, 

3335.   3419.   3623. 
State  V.  Donavan,    1631. 
State  V.  Donelon,  570. 
State  V.  Donnelly,  216,  345,  379,  2232, 

.3241,  3351. 
State  V.  Donohoo,  842,  850. 
State  V.  Donovan,  272,  1105,  1106,  2260. 
State  V.  Dooley,  728. 
State  V4  Dooms,   912,    2196. 
State  V.  Dorland,  59. 
State  V.  Dorsey,  120. 
State  V.  Dotson,   449.   912,   5551. 
State  V.  Douctto,    575,    4462. 
State  V.  Dougherty,  14,  2603. 
State  V.  Douglas,  371,  496,  575. 
State  V.  Douglass.  471. 
State  V.  Dower,   333. 
State  V.  Downer,   276. 
Stat^  V.  Downing.  201. 
State  V.  Downs,   953. 
State  V.  Drawdy,  181. 
State  V.  Dreddcn.  .3624,  3637. 
State  V.  Drew,  152. 
State  V.  Driggers,  62,  788. 
State  V.  Druinm,   3113. 
State  V.  Drumraond.  190. 
State  V.  Drvden,  4464. 
State  V.  Dudenhefcr.  201. 
State  V.  Dudley,  371.  773. 
State  V.  Dudoussat,  825. 
State  V.  Duf'rkson,  200. 
State    V.    T>uosti:ow,    614,    3022,    3028. 

.3029,    3043,    3046.    .3047,   3117,    3432, 

3450,  3452.  3472,  5520. 
State  V.  Duffy,  45,  2962. 
State  V.  Dugan,  310,  3180. 
State  V.  Dnkcfi,  2868. 
State  V.  Dull,   2161,   341.5. 
State  V.  Duno.in,  2(^7,  521,  931.  3409. 
Stat(>  V.  T>iiiiii.  113,  275,  366,  472,  534, 

675,  97it,  22:57, 
State  V.   Diiiiriiiig,    1.363. 
Sl!itr>  V.  Durhiiin,   5324. 
State  V.  Durriiim.   MSS. 
State  V.  Durr,   209,    SKI. 
State  V.  Diivciikk,  5118. 
State  V.  T>wir('.  .''.51. 
Stale  V.  Dyer,  863,  3241,  3120. 


State  V.  Easton,  911. 

State  V.  Eaton,  885. 

State  V.  Edgen,  2764. 

State  V.  Edie,   372,  521. 

State  V.  Eding.  3511. 

State  V.  Edmiston,   1375. 

State  V.  Edwards,    271,    621,   2311. 

State  V,  Eggleston,  846,  913,  1106,  1107, 

1108. 
State  V.  Edand,  200.  678,  2334. 
State  V.  Eifert,   1366. 
State  V.  Elbv,  816.  333. 
State  V.  Elks,  5324. 
State  V.  Elliott,  330.  911,  2863. 
State  V.  Ellison,   650,   992,   2294,    4817, 

4831. 
State  V.  Elmore.   3544,  3545. 
State  V.  Elsey,   221 
State  V.  Elsham,  524,  22'',   2287. 
State  V.  Emblem,  2517. 
State  V.  Emmons,  15. 
State  V.  Emonds,   987. 
State  V.  Emorv,  840. 
State  V.  Enclish.   575,   697,   2170,  2173, 

2178,  2182,  2203. 
State  V.  Engstrom,    340. 
State  V.  Enkhouse,    599. 
State  V.  Erickson.  272,  813. 
State  V.  Essex,    584.    672. 
State  V.  Eubank,  3632,  3655. 
State  V.  Evans,  15,   162,  201,  273,  3S5, 

394,  519,  700,  809,  841,  889. 
State  V.  Ewing,  244,  597. 
State  V.  Exum,   659,   3158,   3436. 
State  V.  Evermanri.   14. 
State  v.  Ezzard.   SO. 
State  V.  Faile,  704. 
State  V.  Fain.  576,  1005. 
State  V.  Fairlamb.   32,   384. 
State  V.  Fannon,  887. 
State  V.  Faulkner.  37,  255.  818. 
State  V.  Favre,  3055. 
State  V.  Feeley,   367,   585. 
State  V.  Feister,  417,   863. 
State  V.  Felker,  663. 
State  V.  Fellers,  769. 
State  V.  Fenlason.  935. 
State  V.  Fenton,   209,   359.  4885,   5516, 
State  V,  Ferguson,  517,  876,  878. 
State  V.  Ferrell,    543. 
State  V.  Finkidstoin,   27,  333. 
State  V.  Finlcy,   91(;. 
State  V.  Finnigan,   574. 
State  V.  Fioro,  45,  545. 
State  V.  Fish,  131,  333. 
State  V.  Fisliol,    14. 
State  V.  Fisiicr,  464,  521,  802,  810.  813, 

814,  1624.  Kill,  2291,  .3618. 
State  V.  Fisk.  .S7.  459. 
State  V.  Fit/.ucrald,  382,  434. 
State  V.  Flahirtv,  956. 
State  V.  Flaujigaii,    12-18. 
Stat<>  V.  Fli^i'lwood,   159,   745. 
Stale  V.  Fleming,     90,     457,     607,     745, 

751,   756.  2177. 
State  V.  Flciiiiiiing,  2251. 
State  V.   Flflchor,    848,  3333. 
State  V.  Fogerty,    911. 
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.State  V.  Fog?,  5005.  5007,  5013,  5019. 

State  V.  Fog:leman.  321. 

State  V.  Folden.    14,   270. 

State  V.  Foley.  189,  5S5,  2763. 

State  V.  Fondren,    3278. 

State  V.  Fontenot,  131. 

State  V.  Fooks,    812. 

State  V.  Foote,   3057. 

State  V.  Ford,  1&4.  198,  226,  588,  2319. 

State  V.  Forsha,   3443. 

State  V.  Fortin,  561. 

State  V.  Foster,  79,  187.  438,  560,  659, 
933.  996,  3139.  3146.  3418. 

State  V.  Fountain,    669. 

State  V.  Fox,  180.  542.  1008. 

State  V.  Francis,  702. 

State  V.  Franlc.  392,  459,  672. 

State  V.  Franldin.  200,  595. 

State  V.  Frannberg,  270. 
State  V.  Fraser,  667,  3545. 
State  V.  Frazer.   597. 
State  V.  Frederici,  15. 

State  V.  Fredericlfs.  325. 

State  V.  Freeman,   79. 

State  V.  Frisbv,  825. 

State  V.  Frizell,  954. 

State  V.  Frnge,  598. 

State  V,  Fniita,   842. 

State  V.  Fulcher,  885. 

State  V.  Fulford,  210. 

State  V.  Fulkerson.   694. 

State  V.  Fuller.  329.  395,  846,  2215. 

State  V.  Fullerton,  319. 

State  V.  Fullerton  Lumber  Co.,  525,  729 

State  V.  Furgerson,  474,  820. 

State  V.  Furney,   457,  2200. 

State  V.  Gadsen,  913. 

State  V.  Gaimos,  189. 

State  V.  Gallagher.  912. 

State  V.  Galliton,  57. 

State  V.  Gallman.  57. 

State  V.  Gam.  5418. 

State  V.  Gandv,  1004. 

State  V.  Gann,  519. 

State  V.  Gannon,  180,  183,  702. 

State  V.  Garrett,  365,  659. 

State  V.  Garrison,  513.  650. 

State  V.  Garth.    217.    5.34.   3116. 

State  V.  Gartrell,  271,  442.  463. 

State  V.  Garvin,  217,  3621,   3654. 

State  V.  Gaston,  571. 

State  V,  Gates,  302. 

State  V.  Gatlin,   575. 

State  V.  Gaul,  15,  22. 

State  V.  Gaularpp,   597. 

State  V.  Gaultnev,  830. 

State  V.  Gaunt,  270,  461. 

State  V.  Gaymon,  690. 

State  V.  Gobhart,  560. 

State  V.  Geddes,  592. 

State  V.  Geddis,  1485,  2043. 

State  V.  Gee,  102. 

State  V.  Geier,    840. 

State  V.  Gorber,  226. 

State  V.  Gereke,  441. 

State  V.  Gerike,  441. 

State  V.  Gibbons,    880. 

State  V.  Gibbs,  198. 


State  V.  Gieseke,  31.50. 

State  V.  Gifford,    396. 

State  V.  Gilbert,  3642.  3818,  3819. 

State  V.  Gilbreath,  652. 

State  V.  Gillett,   1242,  1255,  1257. 

State  V.  Gillies,   576. 

State  V.  Gilmore,   802. 

State  V.  Girono,  299. 

State  V.  Givens,  113. 

State  V.  Glahn,  418. 

State  V.  Glass,  226,  451,  809,  849. 

State  V.  Glaze,  575,  766. 

State  V.  Gleim,  88.  457,  525. 

State  V.  Glenn,   857. 

State  V.  Glover,  SO.  519. 

State  V.  Goddard,  4820. 

State  V.  Godfrey,  63. 

State  V.  Godwin,   202. 

State  V.  Goetz,  1374.  3178.  3184. 

State  V.  Gofif,  270,  359,  394,  811,  3547, 

5536. 
State  V.  Goforth.  684. 
State  V.  Gohl.   209. 
State  V.  Goldsby,  840. 
State  V.  Gomez,  202,  855. 
State  V.  Gooch,   593. 
State  V.  Good.  381,  519.  54.3,  807. 
State  V.  Goode,  333.  830,  926. 
State  V.  Goodnow,  354. 
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ABANDONED  ISSUES, 

Duty  to  instruct  on,  §  145,  p.  296. 

ABANDONMENT, 

Homestead,  §§  2777  to  2779,  pp.  2995,  2996  (form). 

Possession,  as  affecting  claim  of  title  by  adverse  possession.  §§  723,  724,. 

p.  1153  (form). 
Street  or  highway,  §§  4907,  4908,  pp.  5179,  51S0  (form). 
Sunken  vessel,  §  4804,  p.  5040  (form). 

Wife,   criminal  liability  for  abandonment,   §§  3108  to  3111,  pp.  3493  to 
3495  (form). 

ABATEMENT  AND  REVIVAL, 

Conveyance  by   plaintiff   pending  suit  of  subject-matter  of  litigation,   § 
2176,  p.  2530  (form). 

ABBREVIATIONS, 

Propriety  of  use  of  "etc.,"  §  364,  p.  671 ;    §  396,  p.  716. 

In  charge  enumerating  items  of  damages,  §  341,  p.  636. 

ABDUCTION, 

Age  of  complaining  witness,  effect  of  ignorance  of  defendant,  §  550,  p. 

1030  (form). 
Chastity  of  prosecuting  witness,  presumptions,  §  551.  p.  10.30  (form). 

Want  of,  as  defense  to  prosecution,  §  548,  p.  1029  (fonii). 
Civil  liability,  lack  of  chastity  as  defense.  §  554,  p.  1031  (form). 

Right  of  parent  to  sue,  §  552,  p.  1030  (form). 
Clandestine  marriage,  inducing  as  offense,  §  544,  p.  1026  (form). 
Concubinage  defined,  §  540(2),  p.  1022  (form) ;    §  545,  p.  1026  (form). 
Custody    or   guardianship   of   female   at   time   of   abduction,   legality,    § 

.541.  p.  1022  (form). 
Detention,  what  constitutes,  §  542,  p.  1024  (form). 
Elements  of  offense  in  general,  §  540,  p.  1021  (form). 
Enticement,  what  constitutes,  §  542,  p.  1024  (form). 

Force,  use  of  as  necessary  element  of  civil   cause   of  action,  §  553,  p. 
1031   (form). 

Use  of  as  necessary  element  of  offense,  §  .546,  pp.  1027,  1028  (form). 
Marriage  as  defense  to  prosecution,  §  543,  p.  1025  (form). 
Place  to  which  abducted  female  taken,  §  549,  p.  1029  (form). 
Placing  in  custody  by  defendant,  §  547,  p.  1028  (form). 
Time  of  detention  of  female,  §  549,  p.  1029  (form). 

ABIDING  CONVICTION  TO  A  MORAL  CERTAINTY, 

Use  of  phrase  as  equivalent  to  beyond  a  reasonable  doubt.  §  271,  p.  530. 

ABORTION, 

Consent  of  woman    to  operation,  effect.  §  565,  pp.  1039,  1040  (form). 
Credibility  of  witnesses,  prosecuting  witness,  §  575,  p,  1044  (form). 
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ABORTIOIV— Continued, 

Death  of  womau  as  ground  for  prosecution  for  murder  or  manslaughter, 
§  561,  p.  1037  (form). 

Cause  of  miscarriage,  §  562,  p.  1038  (form). 

Killing  as  constituting  voluntary  manslaughter,  §  2882,  p.  3175  (form). 
Defenses,  necessity  of  saving  woman's  life,  §  564,  pp.  1038,  1039  (form). 
Drugs,  noxious  or  destructive  character  of  drug,  §  569.  p.  1042  (form). 
Elements  of  offense  in  general,  §  555,  pp.  1032  to  1034  (form). 
Evidence,  effect  'of  possession  of  instiniments  adapted  to  produce  abortion, 
§  571,  p.  1042  (form). 

Of  intent,  §  572,  p.  1043  (form). 

Of  other  similar  operations,  §  573,  p.  1043  (form). 
Intention  of  defendant,  §  558,  p.  1034  (form). 

Intent  to  procure  miscarriage,  §  559,  p.  1035  (form). 
Knowledge  by  defendant  of  pregnancy,  §  557,  p.  1034  (form). 
^Nleans  employed  to  produce,  §  567,  p.  1041  (form). 

Forcible  thrusting  of  instrument  into  body,  §  568,  p.  1041  (form). 

Use  of  drugs,  §  569,  p.  1042  (form). 
Miscarriage,  necessity  of  actually  causing,  §  560.  p.  1035  (form). 
Motive  of  defendant,  §  563,  p.  1038  (form). 
Pleading  and  proof,  proof  of  averments  as  to  time.  §  570,  p.  1042  (form). 

With  respect  to  means  used,  §  568,  p.  1041  (form). 
Possession    of    instruments    adapted    to    produce    abortion,    presumption 

raised,  §  571,  p.  1042  (form). 
Pregnant  with  child,  what  constitutes,  §  556,  p.  1034  (form). 
Sufficiency  of  evidence  of  intent,  §  574,  p.  1044  (form). 
Vitality  of  embryo,  §  566,  pp.  1040,  1041  (form). 

ABSENCE, 

Breach  of  contract,  absence  of  employee  as  breach  of  contract  of  em- 
ployment, §  3596,  p.  3878  (form). 

Evidence,  inferences  from  failure  to  produce  evidence,  see  Presumptions. 

Interruption  of  running  of  statute  of  limitations,  §§  3503,  3504,  pp. 
3795,  3796  (form). 

Presumption  of  death  from,  §  3481,  pp.  3781,  3782  (form). 

.VBSENCE  OF  PROOF, 

Affirming  nonexistence  of  evidence,  §  71,  pp.  123,  124. 

ABSENT  WITNESSES, 

Credibility,  §  157,  p.  334. 
Effect  of  affidavit,  §  9,  p.  20. 

Effect  as  deposition,  §  119,  p.  216. 

ABSTRACT   INSTRUCTIONS, 

Exceptions  to,  specificness,  §  520,  p.  9J52.  . 

Harmless  or  prejudicial  error  in  giving,   §  122,  p.  229;    §  142,  pp.  282, 

283. 
Invading  province  of  jury,  assumption  of  facts,  §  75,  p.  138. 

Cliarge  on  facts,  §  32,  p.  62. 
Modifif-ation   .so   as   to  make  applicable  to  the  evidence,  §  495,  p.  888; 

§  490,  p.  SS9. 
Rule  against  giving  because  confusing  or  misleading,  §  121,  p.  219. 

Insti'U''tions  correctly  declaring  law  but  not  applicable  to  evidence, 

§  137,  p.  261. 
Liniitii(i()iis  of  rule.  §  122,  pp.  225  to  229. 
Srifrcilic  jipplifalion  of  rule,  s?  123,  p.  230. 
What  are,  §  124,  p.  231. 

ABSTRACT  OF  TITLE, 

Negligence  In  examining  tillc.  liaiiility  of  abstrai^tcr.  §  .176,  p.  1045  (form). 

ABUSE  OF  PROCESS. 

Liability  for,  §§  577  to  581,  pp.  1046  to  1048  (form).     See  Process. 
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ABUTTING  OWNERS, 

Coal  hole,  duties  with  respect  to,  §  588,  p.  1052  (form). 

Independent  contractor,  liability   of  abutter   for  acts  of,   §   500.   p.   1054 

(form). 
Injuries    to   persons   in    street,   liability    of   abutter,    §§   587   to    592,   pp. 
1051  to  1055  (form). 
Liability  of  lessee,  §  3260,  pp.  3594,  3595  (form). 
Liability  of  lessor,  §  3259,  p.  3594  (form). 
Negligence  of  traveler  as  defense,  §  591,  p.  1055  (form). 
Injury  to  liability  of  city  for  overflow  of  sewage,  §  4001,  pp.  4326.  4327 
(form). 
Public   improvements,    compensation   for    change    of   grade,    §   2260. 

p.  2616  (form). 
Public  improvements,  compensation  for  injuries  caused  by,  §  2303,  p. 
2647  (form). 
Lateral  support,  recovery  from  city  for  removal  of,  §  3900.  p.  4236  (formK 
Manhole,  delegation  by  city  of  duty  to  repair,  §  3921,  p.  4250  (form). 

Duties  with  respect  to.  §  588,  p.  1052  (form). 
Obstruction   of   street,    liability    of   city   for   obstruction   by    abutter,    § 
3942,  pp.  4269,  4270  (form). 
Right  of  abutter  to  temporarily  obstruct,  §  589,  pp.  1053,  1054  (form*. 
Right  to 'have  .street  remain  unobstructed,  §  582,  p.  1049  (form). 

Recovery  by  abutter  of  damages  for  obstruction,  §  586,  p.  1051 

(form). 
Recoverv  for  injury  to  means  of  ingress  and  egress,  §  583,  p. 
1050  (form). 
Railroad  in  street,  recovery  because  of  occupation  of  street  by.  §  2284. 
pp.  2633,  2634  (form). 
Recovery  for  injuries  caused  by  operation,  §  4864,  p.  5114  (form). 
Telegraph  poles   in  highway,   right  of  abutter  to  cut  down,   §   3548,  p. 

3823  (form). 
Telephone  pole  in  street  as  nuisance  to,  §  4108,  p.  4417  (form). 
Trees,  ownership  of  trees  standing  in  street,  §  584,  p.  1050  (form). 
Right  of  city  to  remove  shade  trees,  §  3901,  p.  4236  (form). 

ACCEPTANCE, 

Effect  of  agreement  to  accept  draft,  §  1071,  pp.  1389,  1390  (form). 
Offer  and  acceptance  as  essential  to  making  of  conti'act,  see  such  titles  as 
Breach  of  Promise  to  Marry ;    Contracts,  etc. 

ACCESSORIES, 

See  Accomplices;    Criminal  Law, 

ACCIDENT, 

Defense  in  prosecution  for  homicide,  §§  2925  to  2932,  pp.  3221  to  322S 

(form). 
Definition,  §  594,  p.  1057  (form) ;    §  2926(6),  p.  3223  (form). 

ACCIDENT  INSURANCE, 

Amount   of   recovery,   right    to   increased   recovery   in    certain    cases,    §§ 

613,  614,  pp.  1072,  1073  (form). 
Blood  poisoning,  §  601,  p.  1064  (form). 

Bodily  infirmity  '"as  equivalent  to  disease,"  §  604,  p.  1066  (form). 
Cause  of  death,  accidental  injury  as  proximate  and  sole   cause,   §  597. 
p.  1061  (form). 
Matters  considered  on  issue.  §  593,  p.  1057  (form);    §  618,  p.   107o 

(form). 
Sufiiciency  of  evidence,  §  619,  p.  1075  (form). 
Disease,  as  constituting  accidental  injury,  §  599,  p.  1062  (form). 

Death  caused  wholly  by  disease,  §  603,  p.  1065  (form). 

S§  1-539.  pp.  3-lOlS,   in  vol  1:     §§  540-1929,   pp.   1021-2150,  in  vol.  2;  "§§  1930-30S5.  pp.  2160-3474, 
in  vol.  3;    §§  3086-4530,  pp.  3477-4845,  iu  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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ACCIDENT  INSURANCE— Continued, 

Disease  or  bodily  infirmity  as  contributory  cause  of  death,  §  600,  p. 

10C3  (form);    §  598,  pp.  1061,  1062  (form). 
Effect  of  disease  at  time  of  accident,  §  598,  pp.  1061,  1062  (form). 
Exception    of    accidents    caused    by    particular   diseases,    §    604,    pp. 
1065,  1066  (form). 

Exception    of    injuries    intentionally    inflicted    by    some    other    person,    § 
605,  pp.  1066,  1067  (form). 

Exception    of   injuries   received    from   one   while   attempting   to   commit 
burglary  or  robbery,  §  606,  p.  1067  (form). 

Exceptions  of  accidents  occurring  in  consequence  of  riding  on  a  locomo- 
tive, §  609,  p.  1069  (form). 

Exceptions  of  injuries  sustained  while  riding  on  the  platform  or  steps 
of  any  railway  car,  §  610,  p.  1070  (form). 

Exceptions  of  injuries  while  leaving  moving  conveyance  using  steam  as 
locomotive  power,  §  611,  p.  1071  (form). 

Extent   of   injuries,    what   constitutes   total   disability   within    policy,    § 
596.  p.    1060   (form). 

External  and  visible  sign  of  injury,  necessity  of  showing  to  recover  on 
policy,  §  602,  p.  1064  (form). 

External,   violent  and   accidental   means,   necessity   of  showing  that  in- 
juries effected  through,  §  595,  pp.  1058  to  1060  (form). 

Increased  recovery  in  certain  cases,  injuries  to  passengers  received  while 
in  or  on  a  public  conveyance,  §  614,  p.  1073  (form). 

Notice  of  injury  and  proofs  of  death,  waiver,  §  615,  p.  1073  (form). 

Presumption  as  to  cause  of  death,  §  616,  p.  1074  (form). 
Presumption  against  suicide,  §  617,  p.  1074  (form). 

Sufficiency  of  evidence  of  death  by  external,  violent  and  accidental  means, 
§  619,  p.  1067  (form). 

Suicide,  exception  of  death  by,  §  612,  p.  1072  (form). 

Total  disability,  §  596,  p.  1060  (form). 

Voluntary  exposure  to  unnecessary  danger,   §§  607,  60S,  pp.  1068,  1069 
(form). 

What  constitutes  accidental  injury.  §  4025,  p.  4340  (form). 

What  is  accident,  §  594,  p.  1057  (form). 

ACCOMPLICES, 

Accomplice  testimony,  construing  instructions  as  a  whole,  §  535,  p.  1004. 

Credibility  and  weight,  §  21,  p.  35;    §  173,  p.  339;    §  1980,  pp.  2230  to 
2234  (form). 

Effect  as  warranting  refusal  to  direct  acquittal,  §  109,  p.  200. 

Emphasizing  testimony,  §  4.33,  p.  791. 

Invading  province  of  jury,  §  21,  p,  35. 

Necessity  and  sufhcioncy  of  evidence  of  complicity  in  crime  to  au- 
thorize or  require  instructions,  §  174,  pp.  313.  .".44. 

Net'cssity  of  definition  of  accomjilice,  §  172,  p.  338. 

Propriety    of    instructions    where    defendant    indicted    as    sole    per- 
petrator of  crime,  §  133,  pp.  255,  256. 

Right  to  convict  urnin  accomplice  testimony,  §  175,  pp.  .345  to  347. 

Time  of  re(|nest  for  instructions  on  credibility,  §  478,  p.  857. 
Corroboration  of  accomplices,  §§  175,  176,  pp.  345  to  351;    §  1981,  pp.  2235 
to  22:'.9   (form). 

Corrolioration  of  one  accomplice  by  another,  §  177,  p.  3.52. 

Directing   verdict   for   def(!n(lant   where   testimony   of  accomplice   is 
uncorroboraled,   §   109,   j).   199. 

Norossity,  §§  175,  176,  pp.  345  to  347. 

Necessity   in   i.rosecution   lor  forgery.  §  2623,  p.   2S67   (form) 

Necessity  In  proscciil  ion  for  incest,  §  3];;7,  p.  ,3512  (form). 

Neces.slty    of.  corn.itoialing    evidence    tending   to    connect   defendant 
With  commission  of  offense,  §  1981(2),  p.  2235  (form). 
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ACCOMPLICES— Continued, 

Ripht  of  court  to  comment  on  sufficiency,  §  68,  p.  120. 
Sufticiency  in  prosecution  for  larceny,  §  3.'!r!2.  pp.  3662,  3663  (form). 
I>iability  as  principal  or  accessory,  see  Criminal  Law. 
Who  are   accomplices,  §   172.  p.  338;    §   1979,  pp.  2229,  2230  (form);    § 
1980(9,  10),  pp.  2233,  2234  (form). 
Necessity  that  instructions  deal  with  concrete  facts,  §  ].38.  p.  276. 
Prosecuting    witness    in    proceedina;s    for    seduction    as,    §    4778,    p. 

5020  (form). 
Question  as  one  of  law,  §  101,  p.  188. 

ACCORD  AND  SATISFACTION, 

Acceptance  or  reiection.  as  a  whole,  of  offer  of  settlement,  duty  of  credi- 
tor. §  625,  p.  1091  (form). 

Conditions  accompanyine;  offer,  acceptance  of  sum  tendered  as  acceptance 
of  conditions,  §  622,  p.  1079  (form). 

Disputed  claim,  effect  of  acceptance  of  part  payment,  §  621,  p.  1077  (form). 

Offer  of  settlement,  framing  so  that  creditor  must  either  refuse  or  ac- 
cept it  upon  the  conditions  named,  §  626,  p.  1082  (form). 

Performance,  agreement  to  pay,  §  628,  p.  1083  (form). 

Refusal  of  creditor  to  accept  terms  of  offer,  effect  of  assent  of  debtor. 
§  627,  p.  1083  (form). 

Sending  check  in  full  settlement  of  disputed  claim,  effect  of  acceptance 
by  creditor.  §  623,  p.  1080  (form). 
Intent  of  creditor  in  cashing  check.  §  624,  p.  1091  (form). 

Undisputed  claim,  effect  of  payment  of  part,  §  620,  p.  1077  (form). 

ACCOUNT,  ACTION  ON, 

Admissions  by  defendant,  effect,  §  632,  p.  1085  (form). 

Burden  of  proof,  §  630,  p.  1084  (form). 

Limitation  of  actions,  §  3496.  p.  3791  (form). 

Open  account,  what  constitutes,  §  629,  p.  1084  (form). 

Sufficiency  of  evidence,  §  631,  p.  1084  (form). 

ACCOUNT  STATED. 

Acquiescence   in    account  rendered,   effect   as   showing   account   stated,   § 
634,  pp.  1087  to  1090  (form.V 
Part  payment  ns  shoving,  §  636.  p.  1091  (form). 
Conclusiveness,  §  637.  p.  1091  (form). 
Essentials.  §  633.  p.  1086  (form). 
Failure  to  ob.iect  to  account  rendered  as  showing  account  stated,  §  634, 

pp.  1087  to  1090  (form). 
Promise  to  pay   amount  named   in   account  rendered,  effect  as  showing 
account  stated,  ?  635,  p.  1090  (form). 

ACCRETION. 

See  Navigable  Waters. 

ACKNOWLEDGMENT. 

Certiiicate,  effect.  §  639.  p.  1094  (form). 
Effect  as  equivalent  to  signature,  §  640,  p.  1094  (form). 
Liabilitv  of  notary  for  error,  in  taking.  §  4098.  p.  4410  (form). 
Married  woman,  sufficiency.  §  638.  p.  1093  (form). 
Necessity  of,  lease,  §  3222,  p.  3576  (form). 

ACT  OF  CxOD, 

Charter  party,  exception  of  act  of  God  from,  §  4802,  p.  5037  (form1. 

Co-operation  of,  with  neglirrence  of  defendant  in  causing  injury,  §  4076. 
p.  4.389  (form);    §  .5197,  pp.  .5.391.  .5.392   (form). 
Effect  of  concurrence   with   negligence   of   carrier   as   relievins  car- 
rier from  liability  for  injuries  to  passengers.  §  1662.  p.  1934  (form). 

§§1-539,  pp.  3-1018,   in  vol  1:     §5  .540-1329,   pp.   1021-2iriO,   in  vol.  2;     §5  1930-30S.5,  pp.   2160-3474, 
in  vol.  3:    §§  30S6-4.560,  pp.  3477-4845,  in  vol.  4;    §§  4561-53(11,  pp.  4849-5564,  in  vol.  5 
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AC5T  OF  GOD— Continued. 

Definition.  §  1383,  p.  1(570  (form). 

Delay  of  shipment  by  carrier,  §  1445,  p.  1706  (form). 
Fire  caused  by,  as  ground  of  liability,  §  5110.  p.  5331  (form). 
Floods,  extraordinary  flood  as  act  of  God  for  which  riparian  owner  not 
responsible,  §  5194.  pp.  53S5  to  5387  (form). 
Injuries  to  bridge  through  unusual  flood,  §  1219.  p.  1497  (form). 
Liability  of  county  for  unusual  flood  causing  washout  in  highway, 
§  4913,  p.  5182  (form). 

ACTUAL  POSSESSION, 

See  Adverse  Possession. 
Definition,  §  670(8),  p.  1115  (form). 

AD  DAMNUM, 

Propriety  of  calling  attention   to,   in   instructions   on  measure  of  dam- 
ages, §  351,  p.  646. 

ADDITIONAL  INSTRUCTIONS, 

See,  also.  Retirement  of  Jury. 
Retirement  of  .lury,   additional    instructions  after  jury  have  retired.  §§ 
457  to  460,  pp.  820  to  823. 
Additional    instructions   after  jurv   have  retired,   method  of  giving, 
§  461,  pp.  823,  824. 
Presence  of  parties  or  their  counsel,  §§  462,  463,  pp.  824,  825. 
Time  of  giving  in  general,  after  arguments  of  counsel.  §  438.  pp.  796,  797. 

ADJOINING  LAND  OWNERS, 

See,    also,    Boundaries ;     Mines    and    ^Mining ;     Waters    and    Water 
Courses. 
Alteration  of  foundation  walls,  duty  of  one  owner  undertaking  to  alter, 

§  648,  p.  1100  (form). 

Blasting  operations,  liability  for  injuries  ciiu.sed  by,  §  641,  p.  1095  (form). 

Eavesdrip,  duty  to  prevent  diversion  of  rainwater,  §  643.  p.  1096  (form). 

Excavations,    defects    in    adjoining    building    as   precluding    recoveiy    by 

owner  for  negligent  excavation,  §  652.  p.  1101  (form). 

Degree  of  care  required  in  excavating,  §§  644,  646,  pp.  1097  to  1099 

(form). 
Duty  of  adjoining  owner  to  protect  his  buildings,  §  649.  p.  1100  (form). 
Duty   of   adjoining   owner   to   shore    up  buildings.   §   644(2),   p.   1098 

(foj-m). 
Duty  to  give  notice  to  adjoining  landowner.  §  644(3),  p.  1098  (form) ; 

§  647,  p.  3099  (form):    §  6.55.  p.  1102  (form). 
Proximate  cause  of  injury  to  adjoining  owner,  §  050,  p.  1101  (form). 
Right    of   landowner   to   excavate   on   his  own   land,    §   644.   p.    1097 
(form). 
Gutter,  sufficiency  to  carry  off  water  from  roof.  §  643,  p.  1097  (form). 
Implied  lial)ili(y  for  use  of  wall  of  adjoining  owner.  §  5120,  p.  53.39  (form). 
Lateral  support,  measure  of  damages  for  removal.  §  656,  p.  1102  (form). 

Right  to,  §  64-1.  p.  1097  (form). 
Percolating  or  sul)terranean  waters,  withdrawal  from  adjoining  land    § 

64.5.  II.  1090  (form). 
Presinnption  as  to  uegligence,  §  6.53.  p.  1102  (form). 
From  collapse  of  building,  §  654.  p.  1102  (form). 
Trees,   ouncrsbiit  of  frees  on  boundary   line.   S  <!I2,   p.   1096  (form). 
ADMINISTRATIVE  LAW, 

Boards  or  conuni-Jsions.   power  of  loss  tlian  enlire   memliersbip  to  act    § 
3906,  p.  4210  (form). 
Presumption    as    to   joint    action    of   comnii.-^sioners,    §   ."IDOG    p    4*^40 
(form). 

ADMINISTRATORS. 

See  E.xerufors  and  Administrators. 
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ADMISSIONS, 

See,  also,  Confes^fions. 
Casual  statements,  effect,  §  46,  p.  88. 
Civil  eases,  fact  of  admissions,  §  213.  p.  414. 

Persons  bound,  effect  on  owner  of  land  of  declarations  of  predecessor 

in  title,  §  1168,  p.  1463  (form). 
Weight  of  admissions,  §  214,  p.  415. 

Effect  of  verljul  admissions,  §  2342,  pp.  2672,  2673  (form). 
Operation    to    defeat    title    acquired    by    adverse    possession,    §§ 

737  to  739.  pp.  1162,  1163  (form). 
Province  of  jury  as  to  effect  of  uncorroborated  verbal  admis.sions, 
§  46,  p.  87. 
Correctness  of  items  in  account  rendered,  §  632,  p.  1085  (form). 
Criminal  cases,  admissibility  against  defendant,  of  acts  and  declarations 
of  alleged  coconspirator,  §  1977,  p.  2229  (form) ;    §  3051,  pp.  3444 
(form). 
As  constituting  direct  evidence  of  guilt,  §  228,  p.  442. 
Comment  by  court  on  weight,  §  46,  p.  87. 
Effect  as  against  accused  of  declarations  by  codefendant,  §  1978,  p. 

2229  (form). 
Necessity  of  instructions.  §  215.  p.  416. 
Proof  of  admissions  of  accused  and  weight  of  proven  admissions,  § 

1971,  pp.  2217.  2218  (form). 
Right  of  court  to  charge  as  to  effect  of  exculpatory  part  of  statement 
containing  admissions  by  accused,  §  47,  p.  89. 
Decedent,    cautionarv    instructions    concerning   admissions   of,    §    2342(2), 

D.  2673  (form). 
Offer  of  compromise  as,  §  2.343.  p.  2673  (form). 

Opening  .statement  of  prosecuting  attorney,  when  justification  for  direct- 
ing acquittal,  §  109.  p.  107. 
Purchase   of   tax   title   as   admission   of  lack   of  previous  ownership,    § 

5104,  p.  5327  (form). 
Right  of  court  to  charge  on  weight  of.  §  46,  p.  87. 
Silence  as,  §  1965,  p.  2213  (form). 

Effect  of  silence  under  accusation  of  crime,  §  219,  pp.  425,  426;    § 
1965,  p.  2213   (form). 

ADULTERATION, 

Of  butter,  abnormal  amount  of  water,  §  3173,  p.  3535  (form). 

ADULTERY, 

Burden  of  proof.  §  663,  p.  1106  (form). 

Burglary  with  intent  to  commit.  §  1333(1),  p.  1614  (form). 

Consent  of  woman,  necessity  of  showing,  §  659,  p.  1105  (form). 

Corroboration  of  prosecuting  witness,  necessity,  §  669.  p.  1108  (form). 

Elements  of  offense.  §  657,  p.  1104  (form) ;   §  3337,  p.  3665  (form). 

Living  in  adultery,  §  658.  pn.  1104,  1105  (form). 
Evidence,  opportunity  for  adultery,  §  664,  p.  1106  (form). 
Proof  of  adulterous  disposition,  §  665,  p.  1107  (form). 
Showing  other  acts  than  that  charged  in  information,  §  666,  p.  1107 
(form). 
Killing  by  person  wronged  of  guilty  party  as  manslaughter,  §  2868,  p. 

3163  (form). 
I/iving   in   open   and   notorious   adultery,   right  of   any   person    to   make 
complaint,  §  3337.  p.  3665  (form). 
What  constitutes  offense,  §  3337,  p.  3665  (form). 
Persons  who  may  institute  prosecution,  §  QGO,  p.  1105  (form) ;    §  3-337,  p. 
3665  (form). 


1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  ia  vol.  5. 
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ADULTERY— Continued, 

Pleading  and  proof,  proof  of  averments  as  to  time,  §§  6G1,  6G2,  pp.  1105, 

1106  (form). 
Sufficiency  of  evidence.  §  667.  p.  IIOS  (form). 

Of  marriage  of  defendant,  §  668,  p.  1108  (form). 

ADVERSE  POSSESSION, 

Abandonment  of  possession,  interruption  of  continuity  of  possession,   §§ 

723.  724,  p.  1153  (form). 
Actual  possession,  definition,  §  670(8),  p.  1115  (form). 

Effect  as  notice  of  claim  of  title  of  possessor,  §  684,  p.  1126  (form). 
Effect  of  use  of  property  as  stone  yard,  §  675,  p.  1120  (form). 
Necessity,  §  671,  pp.  1118,  1119  (form). 
What  constitutes,  §  672,  p.  1119  (form). 
Admissions  of  party  as  affecting  title  acquired  by,  §  737,  p.  1162  (form). 
Acknowledgment   of   tenancy   by   occupant   after   lapse   of   statutory 
period,  §  738,  p.  1162  (form). 
Character  of  claim  asserted,  claim  of  unexpired  term  of  years,  §  689,  p. 
1130  (form). 
Claim  under  gift,  §  712,  p.  1144  (form). 
Effect  of  claim  to  improvements,  §  601,  p.  1131  (form). 
Necessity  of  claim  of  land  to  a  definite  boundary,  §  698,  pp.  1136, 

1137  (form). 
Necessity  of  claim  of  present  ownership,  §  690.  p.  1130  (form). 
Possession  under  instrument  calling  for  less  land  than  that  embrac- 
ed in  boundaries  designated  by  it,  §  699.  p.  1138  (form). 
Character  of  title  acquired  by  adverse  possession  for  statutory  period, 

§  735.  pp.  1159  to  1162  (form). 
Color  and  claim  of  title  as  element,  §  670(14),  p.  1117  (form). 
Color  of  title,  distinguished  from  claim   of  title,   §  714,  p.  1145  (form). 
Necessity,  §  709,  pp.  1141,  1142  (form). 
Rule  as  to  constructive  possession  where  possession  is  held  without 

color  of  title,  §  729.  p.  1157  (form). 
Void  tax  deed,  §  713,  p.  1144  (form). 
What  constitutes  in  general,  §  710,  p.  1143  (form). 
Conflicting  occupancy  by  third  person,  as  interrupting  continuity  of  pos- 
session. §  721,  p.  1151  (form). 
Constructive  possession.  §§  728,  729.  pp.  1155  to  1157  (form). 
Continuity  of  possession,  §s  716  to  725.  pp.  1146  to  1153  (form). 

p]ffect  of  possession  through  tenant,  §  720,  pp.  1150,  1151  (form). 
Necessit.v    that-  there    should   be   no    break   in   possession,    §   716,   p. 

1146  (form). 
Definition  of  continuous  possession,  §  670(8),  p.  1115  (form). 
CuKivalion.  necessity.  §  676.  pp.  1121,  1122  (form). 
Cutting  grass  or  fii-ewood.  §  674.  pp.  1119.  1120  (form). 
Cuttin-r  timber,  §  ()74,  pp.  1119,  1120  (form). 
Duration  of  possession,  §  726,  p.  1154  (form). 

Effect  of  failure  of  former  owner  to  pay  taxes.  §  725,  p.  1153  (form). 
Ejectment  agninst  possessor  of  land,  effect  as  interrupting  continuity  of 

possession,  §  722(2),  ]).  1152  (form). 
Elements  in  general.  §  670,  pp.  1112  to  1118  (form). 
Enclosure,  necessity.  §  676.  pi).  1121.  1122  (form). 

Sum<-ieiicy  of  enclosure  by  fence.  §.S  (177,  (;7s.  pp.  1122,  1123  (form). 
Permanent  character  of  fence,  §  685,  ]).  1127  (form). 
EnciviMcliiiicnt    in    marking   out   boimdaries.    §§   691    to   697,   pp.    1132    to 

11.'!6  (Un-ui). 
Estoppel  of  tenant  to  dispute  title  of  landlord,  foiin.  §  702.  p.  1139  (form). 
Extent  of  possessioTi,  effect  of  po.s.session  of  small  part  of  land  in  dispute, 

§  6S6.  p.  1127  (form). 
Forest  or  timber  lands,  sufTiciency  of  acts  of  possession,  §  674(4),  p.  1120 
(form). 
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ADVERSE  POSSESSON— Continued, 

Good  faith,  as  element  of  adverse  possession,  §  715,  p.  1145  (form). 
Hostile  possession,  definition,  §  670(8),  p.  1115  (form). 

Necessity  that  occupancy  be  under  claim  of  ownership,  §  687,  pp.  1128, 
1129  (form). 
Improvements,  necessity,  §  676,  pp.  1121,  1122  (form). 

What   improvements  necessary   to    show   adverse   possession,   §   679, 
p.  1123  (form). 
Legal  proceedings  as  constituting  interruption  of  continuity  of  possession, 

§  722,  p.  1152  (form). 
Notorious  possession,  definition,  §  670(8),  p.  1115  (form). 
Facts  showing,  §  683,  p.  1126  (form). 

Necessity,  §  6S2,  p.  1125  (form) ;    §  687(6),  p.  1129  (form). 
Original  entry  not  adverse  to  title  of  another,  §§  692,  693,  p.  1131  (form). 
Particular   relations,   as   against   remaindermen,   form,    §§   706,   707,   pp. 
1140,  1141  (form). 
By  donor  of  land  as  against  donee,  form,  §  704,  p.  1140  (form). 
By  husband  as  against  wife,  §  3097,  pp.  3485,  3486  (form). 
By  one  tenant  as  against  cotenaut,  form,  §  703,  p.  1140  (form). 
By  tenant  or  licensee  as  against  landlord  or  licensor,  form,  §  701, 

pp.  1138,  1139  (form). 
By  vendor  as  against  vendee,  form,  §  700,  p.  1138  (form). 
By  widow  as  against  heirs  of  decedent,  form,  §  705,  p.  1140  (form). 
By  wife  as  against  husband,  fonn,  §  708,  p.  1141   (form). 
Payment  of  consideration  for  laud,  necessity,  §  711,  p.  1144  (form). 
Payment  of  taxes,  acquisition  of  title  to  unoccupied  land,  §  730,  p.  1157 
(form). 
Effect  as  bearing  on  claim  of  ownership,  §  733,  p.  Iln9  (form). 
Failure  to  pay  taxes  as  tending  to  show  laclj  of  claim  of  title,  form, 
§  733,  p.  1159  (form). 
Presumptions  and  burden  of  proof,  §  731,  pp.  1157,  1158  (form). 

Presumption  of  continuance,  §  732,  p.  1158  (form). 
Residence,  property  not  capable  of  permanent  useful  improvement,  §  681, 

p.  1125  (form). 
Right  of  one  to  convey  land  in  adverse  possession  of  another,  §  1771,  p. 

2049  (form). 
Secret  possession,  §  687(6),  p.  1129  (form). 
Subsequent  agreen;ent  of  party  as  operating  to  defeat  title  acquired  by 

adverse  possession,  §  739,  pp.  1162,  1163  (form). 
Sufficiency  of  evidence,  §  734,  p.  1159  (form). 
Tacking  possession,  §§  718,  719,  pp.  1147  to  1150  (form). 

Tacking  of  possession  of  one  not  claiming  title  during  possession,  § 
719,  p.  1150  (form). 
Temporary  interruption  by  holder  of  legal  title,  §  717,  p.  1147  (form). 
Timber  lands,  §  670(7),  p.  1114  (form) ;    §  674(4),  p.  1120  (form). 
Trespass,  effect  of,  as  foundation  of  claim  of  title  by,  §  688,  p.  1130  (form). 
Undisputed  possession,  definition,  §  670(8),  p.  1115  (form). 
Vacant  lands,   acquisition  of  title  by   payment  of  taxes,  §  730,  p.  1157 

(form). 
Void  tax  deed  as  color  of  title,  §  713,  p.  1144  (form). 
War,  effect  as  suspending  running  of  statute,  §  727,  p.  1154  (form). 
Wild  land,  sufficiency  of  acts  of  one  claiming  title  to  show  adverse  pos- 
session, §  673,  p.  1119  (form) ;    §  680,  p.  1124  (form). 

ADVERTISING   OONTRACTS, 

Time  of  perf(?rmance,  §  1869,  p.  2113  (form).- 

ADVISORY  VERDICT, 

See  Equity. 

§§  1-539,  pp.  3-1018,  In  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474. 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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AFFIDAVITS, 

Absent  witness,   effect  of  affidavit  as  evidence.   §  9,  p.   20;    §  157,  pp. 
314,  315. 
Instructing  to  treat  as  deposition,  §  119,  p.  216. 
AGE, 

Belief  of   defendant   as   to    age   as   defense   in   criminal   prosecution,    § 
4283.  pp.  4536,  4537  (form). 
Defense  to  selling  liquor  to  minors,  §  3201(2),  p.  3557  (form). 
Ignorance  of,   as  defense  in   prosecution   for  abduction,   §  550,  p.   1030 

(form). 
Method  of  proving,  §  4527,  p.  4820  (form). 

Evidence  as  to  age  of  Indian,  §  3143,  p.  3517  (form). 
Of  consent,  §  4521,  pp.  4816,  4817  (form). 

Assault  with  intent  to  rape,  §  4531,  p.  4825  (form). 

AGENCY, 

See  Banks  and  Banking;    Brokers;    Factors;    Husband  and  Wife;    Prin- 
cipal and  Agent. 

AGGRAVATED  ASSAULT, 
See  Assault  and  Battery. 

AGISTMENT, 

Liability  of  bailee  for  losses.  §  768,  p.  1185  (form). 

Priority  of  agister's  lien  over   chattel  mortgage,  §  1781,  pp.   2055,  2056 
(form). 

AGREED  VALUATION. 

Limitation   of  liability  of   carrier,   §    1385(1,   2),   pp.   1670,    1671   (form) ; 
§  1449(1),  p.  1708  (form). 

AGREEMENT  OF  JURY, 

See,  al-so.  Disagreement  of  Jury. 
Coercion  of  jury,   duty  of  court  to   avoid.   §  368,  pp.*' 676.  677. 
Concurrence  of  all  jurors  in  verdict,  §  1769,  p.  2047  (form) ;    §  2015,  p 

2331  (form). 
Consulting  together,  duty  of  court  to  advise  jury  to  consult  together,  § 
119,  p.  217. 
Duty  of  jurors  to  consult,  §  2016,  p.  2332  (form). 
Encouraging  disagreement,   propriety  of  instructions  having  a   tendency 

to,  §  370,  p.  679. 
Surrender  of  individual  judgment  or  conscientious  convictions  of  juror, 

§  371,  p.  679. 
Urging  agreement,  §  369,  p.  677 ;   §  2014,  pp.  2328  to  2331  (form). 

AGRICULTURAL  SOCIETIES, 

Duty  to  protect  exhibitors  from  theft,  §  994,  p.  1338  (form). 

AGRICULTURE, 

Agricultural  leases,  §§  3288  to  :5291,  pp.  3612  to  3614  (form). 
Canada   thistles,  duty  of  railroad  as  to  extermination,  §  4296,  p.  4554 
(form). 

AIDERS  AND  ABETTORS, 

See  Criminal  Law,  and  titles  relating  to  specific  crimes. 

ALCOHOLIC  LIQUORS, 

Sec  Iiito.xicntiiig  lyiqnors, 

ALHU, 

Defense  to  criniiiial  iiroseciilion,  §  VXi'.),  pp.  2363,  2164  (form), 
r.iinicn  of!  i)r<)()f  and  sudiciency  of  evidence,  §  336,  p.  626. 
Consideration   of  good   character  of  ac<'used  on  question  of,  §  238, 

p.  4(5-1. 
Construing  Instructions  as  a  whole,  §  535,  p.  1001. 
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ALIBI— Continued, 

Where  conspiracy  is  alleged  between  defendant  and  others,  §  1934, 
p.  2164  (form). 
Disparagement  of  defense,  §  35,  p.  72 ;    §  339,  p.  631. 
Duty  to  state  that  alibi  is  a  proper  defense,  §  335,  p.  624. 
Fabrication  of,  as  circumstance  against  accused,  §  340,  p.  632. 
Failure  to  prove,  effect,  §  340,  p.  632 ;   §  1970,  p.  2217  (form). 
Invading  province  of  jury,  §  35,  p.  72. 
Nature  of  defense,  §  337,  p.  628. 
Necessity  of  instructions  on,  §  332,  p.  620 ;    §  333,  p.  622. 

Where  issue  of  alibi  not  raised,  §  333,  p.  622. 
Propriety  and  sufflciency  of  instructions  in  general,  §  335,  p.  623. 

As  to  place,  §  338,  p.  630. 

As  to  time,  §  337,  p.  628. 
Recalling  jury  for  purpose  of  instructing  on,  §  460,  p.  823. 
Singling  out  particular  matters  bearing  on  defense,  §  432,  p.  787. 
Sulliciency  of  evidence  to  authorize  or  require  instruction  on,  §  334,  p. 

622. 
Sufficiency  of  evidence  upon  issue  of,  §  336,  p.  627 ;    §  2001,  pp.  2308  to 
2314  (form). 

ALIENATION  OF  AFFECTIONS, 
See  Husband  and  Wife. 

ALIMONY, 

See  Divorce. 

ALTERATION  OF  INSTRUMENTS, 

Adding  name  as  comaker,  §  744(1).  p.  1169  (form). 
Checks,  alteration  as  forgery,  §  2605,  p.  2856  (form). 

Changing  name  of  drawee,  §  744(3),  p.  1170  (form). 
Consent  to  alteration,  §  740.  pp.  1164,  1165  (form). 

Ratification,  §  742,  pp.  1167  to  1169  (form). 
Effect  of  material   alteration,  without  consent  of  party   seeking  to  en- 
force instrument,  §  754,  p.  1173  (form). 
Without  knowledge  or  consent  of  party  executing  instrument,  §  753, 
p.  n72  (form). 
Erasure,   effect  as   constituting   material   alteration,   §§   743   to   751,   pp. 
1169  to  1172  (form). 
Effect  of  erasing  indorsement  of  partial  payment,  §  743,  p.  1169  (form). 
Effect  of  erasure  of  words  constituting  material  alteration,   §   751, 
p.   1172   (form). 
Filling  in  blanks,  authority,  §  741,  pp.  1165,  1166  (form). 
Implied  authority  to  make  alteration,  §  740(2),  p.  1165  (form). 
Indorsements   in  blank,   right   of  indorser   to   complain   of  alteration,   § 

745,  p.  1170  (form). 
Materiality,  §§  743  to  751,  pp.  1169  to  1172  (form). 
Medium  of  payment,  §  748,  p.  1171  (form). 

Nature  or  character  of  liability,  changing  individual  to  official  liability, 
§  744(2),  p.  1170  (form). 
Changing  joint  to  several  liability,  §  749,  p.  1171  (form). 
Presumptions  and  burden  of  proof,  §  758,  pp.  1175  to  1177  (form). 
Rate  of  compensation,  §  746,  p.  1170  (form). 

Subscription  to  stock,  §  1S96,  p.  2130  (form). 
Rate  of  interest,  effect  of  change  in,  §  747,  p.  1171  (form). 
Seal,  alteration  by  attaching,  §  750,  p.  1172  (form). 
Stranger,  effect  of  alteration  by,  §  755,  p.  1174  (form). 

Rights  of  one  acquiring  instrument  after  altering  it,  §  756.  p.  1171 
(form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
iu  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5, 
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Suspicious  appearance  of  instrument  altered  as  affecting  the  application 

of  rule  as  to  burden  of  proof,  §§  757,  758,  pp.  1174,  1175  (form). 
Time,  §  752,  p.  1172  (form). 

ALTERy^TIONS, 

Right  of  recovery  of  building  contractor  for,   §   1310,   pp.  1593  to  1595 
(form). 

AMBIGUITY, 

Method  of  raising  objection,  §  520,  p.  951. 

AMUSEMENT  ENTERPRISES, 

Breach  of  contract  contained  in  lease  by  fair  association  of  amusement 

privileges,  §  2415.  pp.  2726,  2727  (form). 
Censorship,  right  of  fair  association,   leasing  amusement   privileges,   to 

censor,  §  2415.  pp.  2726,  2727  (form) ;    §  2416,  p.  2727  (form). 
Injuries  to  patron  or  spectators,  care  required  in  conducting,  §§  759  to 
761,  pp.  117S,  1179  (form). 
Exhibition  conducted  by  independent  contractor,  §  763,  p.  1181  (form). 
Injuries  to  children,  §  761,  p.  IISO  (form). 

Contributory  negligence,  §  762,  p.  IISO  (form). 

AJJIMALS, 

See,  also,   Stallions. 
Agistment,  liability  of  bailee  for  losses,  §  768,  p.  1185  (form). 
Brands  and  marks  as  evidence  of  ownership,  §  767,  p.  1185  (form). 
Criminal  liability  for  killing  domestic  animals,  §§  803  to  805,  pp.  1209, 
1210  (form). 
Malice,  §  803(2),  p.  1209  (form). 
Crops,  injuries  to  by  animals,  §§  786,  787,  pp.  1196,  1197  (form). 

Injuries    to    bv    animals,    contributory   negligence   of    crop   owner,    § 
788,  pp.' 1199  to  1201  (form). 
Measure  of  damages,  §§  789,  790.  pp.  1201,  1202  (form). 
Cruelty  to  animals,  criminal  liability,  §  809,  p.  1212  (form). 

Criminal  liability,  malice  as  element  of,  §  809,  p.  1212  (form). 
Diseases,  dutv  of  owner  of  animals  to  guard  against  spread  of  disease, 
§§  806, '807,  pp.  1210,  1211  (form). 
Liability  of  one  selling  animals  affected  with  disease,  §  80S,  p.  1211 
(form). 
Damages  from  sale  of  diseased  cattle,  §  4718,  p.  4979  (form). 
Dogs,  duty  of  owner  to  keep  off  race  track,  §  774,  p.  1190  (form). 
Injuries  to  by  locomotive,  §  79S,  v.  1207  (form). 
Injuries  to  by  motor  vehicles,  §  799,  p.  1207  (form). 
Justihcation  for  killing,  §§  801,  S02,  pp.  1208,  1209  (form). 
Liability  for  killing  registered  dog,  §  800,  p.  1208  (form). 
Liability  of  owner  for  injuries  to  sheep.  §§  772,  773,  p.  1189  (form). 
Per.sonaJ  injuries  iiitlicted  i)y,  §  771,  p.  1188  (form). 

Liability  of  temporary  custodian,  §  775,  p.  1190  (form). 
Frightening    horses   as    ground   of   li;ibility,    se(>    I\ro(<n-    Vehicles;     Negli- 

g(>n<-e;    Railroads;    Stieot  Railroads  :    si reels  and  Highways. 
Impounding,  right  to  impound  trespassing  aiunial,  S  791,  p.  1203  (form). 
Injuries  by,  personal  injuries,  animals  running  at  large,  §  769,  p.  1186 
(form), 
rersoiial   injuries,   burden  of  proof,  §  782,  p.   1195   (form). 

Competency  of  evid(Mice  to  sliow  vicioiisness,  §  783,  p,  1195  (form). 
Contriimlory   ne,i;ligence,  §  780,  p.  1194   (form). 
I)amaf,'<'S.   §   781,   p.    1196   (form). 
Injuries  !iy  slaliion,  S  770,  p.  1188  (form). 
Injiirie.s    lo,   see.   also.    Railroads. 

Dogs,  fig  79S  fo  SOI:.  ],]>.  ll.'07  lo  1209  (form). 

From  uKraelive  nuisance,  g  4069,  pp.  438.3,  43S4  (form). 
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t'roni  motor  vehicles,  §§  796,  797,  799.  pp.  1206,  1207  (form). 
While  i-unnin^'  at  large,  §  797.  p.  1206  (form). 

While  straying  on  lands  of  another,  liability  of  landowner,  §§  794,  795, 
p.  1204  (form). 
Interest  in  offspring,  rights  of  purchaser  as  against  third  person  having 

agreement  with  seller.  §  70.5,  p.  1184  (form). 
Mules,  duty  of  owner  to  warn  as  to  viciousness,  §  776,  p.  1191  (form). 
Notice    of    viciousness,    constructive    notice    to    o^\ner,    §    779(3),    p.    119.3 
(form). 
Duty  of  owner  to  give,  §  776,  p.  1191  (form). 
Effect  of  knowledge  by  injured  person  of  viciousness,  §  781,  p.  119.5 

(form). 
Effect  of  notice  to  owner.  §  779,  p.  1192  (form). 

Necessity  of  showing  kno\^'ledge  by  owner  or  keeper  of  viciousness, 
§  777,  p.  1191  (form). 
Injuries  by  trespassing  animal,  §  778.  p.  1192  (form). 
Overdriving  horse,  criminal  liability,  §  810,  p.  1213  (form). 
Ownership,  §§  764  to  767,  pp.  11&4,  118,5  (form). 

Charge  by  court  on  effect  of  marks  and  brands  as  evidence  of  own- 
ership, §  43.  p.  81. 
Matters  considered  in  determining  issue  of,  §  766,  p.  1185  (form). 
Running  at  large,  injuries  inllicted  by  animals  so  running,  §  769,  pp.  1186, 
1187   (form). 
Injuries  to  animals  while  so  running.  §  797,  p.  1206  (form). 

Liability  of  railroad,  §§  4468,  4469,  pp.  4743  to  4746  (form). 
Violation    of   municipal   regulations   against,    §§    792,    793,   pp.    1203, 
1204  (form). 
Shesp,  recovery  by  owner  because  of  injuries  by  dogs,  §§  772,  773,  p.  1189 

(form). 
Trespassing   animals,   liability   for   injuries   inflicted  by,   §   778,  p.   1192 
(form). 
Right  of  owner  of  premises  trespassed  upon  to  impound  animal,  §  791, 

p.  1203  (form). 
Eight  to  kill  trespassing  dog,  §  801.  p.  1208  (form). 
Wild  steer,  injuries  inflicted  by,  §  769,  p.  1186  (form). 

ANNUITY  TABLES, 

See  Death  by  Wrongful  Act. 
Manner  of  using,  §  352,  p.  647 ;    §  2124,  pp.  2492  to  2496  (form). 

APOTHECARIES, 

See  Druggists. 

APPEAL, 

See  Harmless  and  Prejudicial  Error. 
Trial  de  nova  on  appeal  from  award  of  oofiimissioners,  §  2319,  p.  2657 
(form). 

APPRENTICES, 

Right  of  master  to  discharge,  §  812,  p.  1214  (form). 

Wages,  right  of  master  to  insist  on  terms  of  contract,  §  811,  p.  1214  (form). 

ARBITRATION  AND  AWARD. 

Adjournment  by  arbitrators  on  inability  to  agree,  effect,  §  815,  p.  1216 

(form). 
Agreement  to  submit  to  arbitration,  requisites,  §  813,  p.  1215  (form). 
Award,  effect,  §  818.  pp.  1216.  1217  (form). 

Building   and   construction   contracts,   conclusiveness    of   decision   of   en- 
gineer or  architect,  §  1317,  p.  1598  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1:  §§  .540-192!),  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564.  in  vol.  5. 
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Conclusiveness  of  decision  of  umpire-  as  to  performance  or  contracts 
for  pubUc  improvements,  §§  3S91,  3892,  pp.  4230.  4231  (form). 
Fire  insurance  policy,  amount  of  loss  recoverable  under,  §§  2552  to  2555, 

pp.  2825  to  2S27  (form). 
Hearinfi:  of  parties,  necessity,  §  816,  p.  1216  (form). 

Waiver,  §  816,  p.  1216  (form). 
Number  of  arbitrators  participating  in  award,  §  817.  p.  1216  (form). 
Povier  of  arbitrators  to  judge  both  the  law  and  the  facts,  §  818(3),  p. 

1217  (form). 
Revocation  of  agreement  for  submission  to  arbitration,  method  of  revo- 
cation, §  814,  p.  1215  (form). 

ARCHITECTS, 

Agency  for  owner,  authority  to  employ  another.  §  824,  p.  1221  (form). 

Compensation,  time  of  payment,  §  823,  p.  1221  (form). 

Conclusiveness  of  decision  with  respect  to  right  of  contractors  to  recover 

price  of  work.  §  1310(4),  p.  1595  (form). 
Cost  of  building,  duty  to  follow  instructions  of  owner,  §  821,  pp.  1218  to 

1220  (form). 

Mistalie  of  architect  as  affecting  binding  effect  of  contract,  §  819,  p.  1218 

(form). 
Plans  not  used,  right  of  architect  to  compensation,  §  820.  p.  1218  (form). 
Reasonable  value  of  services,  recovery  in  absence  of  contract,  §  822,  p. 

1221  (form). 

ARGUMENTATIVE  INSTRUCTIONS, 

Repetition  as  constituting  argument.  §  420.  p.  755. 
Rule  against,  §§  417  to  421,  pp.  740  to  756. 

Specific  applications  of  rule  in  criminal  cases,  §  418,  p.  752. 

Statement  of  contentions  of  parties  as  not  violating  rule,  §  419,  p.  754. 

ARGUMENTS  OF  COUNSEL, 

Cautionary  instructions.  §  2013,  p.  2.327  (form). 

Exclusion  of  certain  evidence  as  requiring  .inry  to  disregard  portions  of 

opening  statements  of  counsel,  §  1990,  p.  22G9  (form). 
Improper  arguments,  §  386,  pp.  701  to  703. 
Influence  and  ofloct  of,  §  385,  pp.  699  to  701. 

Not  based  on  evich'iice,  duty  of  jury  to  disregard,  §  1766(2),  p.  2046  (form). 
Objection  of  argum<'ntativeness  to  instruction  asl^ed  to  refute  arguments 

of  adversary,  §  418,  p.  752. 
Opening  statement  based  upon  contingency  that  certain  evidence  would 

be  admitted  by  court,  §  1990,  p.  2269  (form). 
Requests  for  instructions,  right  or  duty  of  counsel  to  argue,  §  488,  p.  868. 
Right  of  counsel  to  address  jury,  §  385,  p.  699. 

ARMY  AND  NAVY, 

Ol)stmctlng  enlistment,  criminal  liability,   §§  5158,  5159,   pp.   5358,  5359 
(form). 

ARREST, 

See,  also,  False  Imprisonment. 
Delegation  of  authority  by  peace  olHcer  to  arrest,  §§  825,  828,  pp.  1222. 

1224  (form). 
Force  use!  in  mnldiig,  §  S29,  p.  1224  (form);    §  902.  pp.  1272,  1273  (form). 
By  private  citizen,  §  2941,  pp.  32:55,  32;;6  (f(n-ni). 
Duly    not    to    use   unnecessary   force   or   violence,   §    29:54(2),    p.   3230 

(rl)rm);    §  29:'.6,  p.  32:53  (form). 
Killing  by  ollicer  in  attenii)t   to  make  arrest,  §  2934,  p.  .3229  (form). 
Liiihllity  for  use  of)  excessive  force,  S  902,  p.  1272  (form). 
Right  to  resist   use  of  excessive  force,  §  2917,  p.  3214  (form);    §  2959, 
p.  :5275  (form). 
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Use  of  pistol  in  attempt  to  arrest  one  for  misdemeanor,  §  903,  p.  1273 
(form). 
Force  used  in  preventing  escape  of  prisoner,  right  to  kill,  §  830,  p.  1224 

(form). 
Negligence  or  mistake  in  making,  liability  of  city,  §  3905,  pp.  4238,  4239 

(form). 
Notice  of  official  capacity  of  person  making  arrest,  right  to  resist  arrest 

in  absence  of,  §  2918,  pp.  3215,  3216  (form). 
Notice  of  purpose  of  arrest,  duty  to  give,  §  2935,  p.  3232  (form). 
Private  person,  authority  to  make  arrest,  §  827,  p.  1223  (form) ;    §  2941, 

pp.  3235,  3236  (form). 
Reasonable  cause  to  believe  that  crime  has  been  committed  as  justifying 

arrest,  §  2829,  p.  3103  (form). 
Resistance  of  officer  as  offense  of  obstructing  justice,  §  4118(1),  p.  4422 

(form). 
Warrant  for  arrest,  arrest  without  warrant,  killing  officer  attempting  as 
manslaughter,  §  2865.  pp.  3161,  3162  (form). 
Arrest  without  warrant,  killing  officer  attempting  as  murder,  §  2830. 
pp.  3103,  3104  (form). 
Right  t»  kill  in  resisting,  §  2917,  p.  3214  (form);    §  301],  p.  3393 
(form). 
Necessity,  §§  826,  827,  p.  1223  (form) ;    §  2430,  pp.  2736  to  2738  (form)., 

ARSON, 

Attempt  to  commit,  elements  of  offense,  §  833,  p.  122S  (form). 
Burning,  sufficiency  of  to  constitute  arson,  §  832,  p.  1227  (form). 
Causing  explosion  as  rendering  one  liable  for   arson,   §   832(-3),  p.   1228 

(form). 
Danger  to  life  as  gist  of  offense,  §  831(1),  p.  1226  (form). 
Defense  of  arson  in  action  on  fire  insurance  policy,  §  2538,  p.  2815  (form). 

Presumptions  of  innocence,  §  2557,  p.  2828  (form). 

Sufficiency  of  evidence,  §  2564.  p.  2830  (form). 
Destruction  by  fire,  necessity  of  showing,  §  832,  p.  1227  (form). 
Elements  of  offense,  §  831,  pp.  1226,  1227  (form). 

Intent  and  malice,  as  elements  of  attempt  to  commit  arson,  §§  833,  834, 
pp.  1228,  1229  (form). 

Sufficiency  of  proof  of  intent,  §  834,  p.  1229  (form). 
Killing  in  commission  of,  §  2835(3),  p.  3108  (form). 
Parties  to  offense,  §  835,  p.  1230  (form). 
Pleading  and  proof,  proof  of  averments  as  to  ownership,  §  836.  p.  1231 

(form). 
Sufficiency  of  evidence,  corroboration  of  confession,  §  837,  p.  1231  (form). 

ART, 

Duty  cf  court  to  charge  as  to  matters  of  art,  §  119,  p.  217. 

ASSAULT  AND  BATTERY, 
.  See  Homicide  ;    Rape. 
Ability  to  do  violence  as  element  of  assault,  §  839,  p.  1235  (form). 

Effect  of  possession  of  unloaded  gun,  §  840,  p.  1236  (form). 
Abusive  or  insulting  language  as  justification  or  defense,  §  871,  p.  1254 
(form). 
In  civil  action,  §  890,  p.  1263  (form). 
Aggravated  assault,  conviction  of  in  prosecution  for  assault  with  intent 
to  murder  or  kill,  §  2922,  pp.  3217,  3218  (form). 
Conviction  of  in  prosecution  for  manslaughter,  §  2898,  p.  3193  (form). 
Conviction  of  in  prosecution  for  rane,  §  4533,  pp.  4827,  4828  ^form). 
What  constitutes,  §  847,  pp.  1238.  12I9  (form). 

§§  1-539,  pp.   3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Assault  on  female  or  cbild  as,  §  847.  note  19,  p.  1238  (form);    § 
S49.  pp.  1239  to  1241  (form). 
Aiding  and  abetting  as  ground  for  civil  action,  §  888.  p.  1262  (form). 
Assault,  what  constitutes,  §  880,  p.  12.58  (fonn) ;    §  2900,  p.  3199  (form). 
What    constitutes,    detinitiou    for    purpose    of    criminal    prosecution, 
§  838,  p.  1235  (form). 
Assault  with  intent  to  murder  or  kill,  conviction  of  assault  and  battery 

in  prosecution  for,  §  2923,  pp.  3218,  3219  (form). 
Assault  with  intent  to  rob,  §  4G09,  pp.  4884.  4885  (form). 
Battery,  what  constitutes,  §  881,  p.  1259  (form). 

What  constitutes,  definition  for  purpose  of  criminal  prosecution,  § 
845,  p.  1238  (form). 
Burden  of  proof,  as  to  self-defense  in  civil  action,  §  910,  p.  1^76  (form). 
In  criminal  prosecution,  §  873,  p.  1255  (form). 
As  to  self-defense,  §  876,  p.  1256  (form). 
Causmg  plaintiff's  team  to  run  away  as  ground  for  civil  action,  §  885,  p. 

1260  (form). 
Choking  or  holding  as  constituting,  §  846,  p.  1238  (form). 
Civil  liability,  §§  879  to  919,  pp.  12.58  to  1287  (form). 

Communication  of  disease  as  constituting  assault,  §•  854,  p.  1243  (form). 
Conformity  of  instructions  to  indictment  or  information,  §  133,  p.  255. 
Criminal  liability,  §§  838  to  878,  pp.  1235  to  1258  (form). 
Damages,  avoidable  consequences,  §  916,  p.  1284  (forml. 

Elements  of  compensatory  damage,  §  912.  pp.  1277  to  1282  (form). 
Mental  suffering  as  element,  §  912,  pp.  1278  to  1281  (form). 
Mitigation,  §§  914,  915,  pp.  1282,  1283  (form). 
Physical  pahi  as  element,  §  912,  pp.  1277  to  1282  (form);    §  913,  p. 

1282  (form). 
Recoverv  for  nursing  and  medical  expenses,  §  912,  pp.  1278,  1280, 
1281  (form). 
Deadly  weapon,  unloaded  gun,  §  839(2).  p.  1236  (form). 
Defenses,  acts  permissible  to  peace  officer  in  restraining  disorderly  con- 
duct by  prisoner,  §  904,  p.  1273  (fonn). 
Defending  against  illegal  acts  in  general,  §  862,  p.  1249  (form) ;    §§ 
863,  864,  865,  p.  1251  (form) ;    §  869,  p.  1253  (form)  ;    §  899.  p.  1270 
(form) ;    §§  901.  902,  pp.  1272,  1273  (form). 
Defense  of  property  or  possession  of  property,  §§  897,  898.  pp.  1269. 

1270  (form). 
Defense  of  relative,  §  896,  p.  1268  (form). 
Prevention  of  interference   with   surgical   operation,   §   870,   p.   1253 

(form). 
Punislunent  of  child  in  exercise  of  discipline,  §  872,  p.  1254  (form): 

§§  906,  907,  p.  1275  (form). 
T(»  civil  action,  §§  890  to  907,  pp.  1263  to  1276  (form). 
To  criminal  prosecution,  acts  permissible  to  one  in  defending  against 
charivari  party,  §  8G2,  p.  1249  (form). 
Prosecution  for  shooting  at  another,  §  8C.7,  p.  1252  (form). 
Right  of  one  invited  by  wife  ujioii  hei-  land  to  defend  against 
oi<>ctment  of  husl)and.  §  801.  p.  1219  (form). 
Definition,  §  8SL'.  i)p.  12.59.  TJCO  (form). 

Disfignring  anotln'r.  criminal  liability  for,  S  S51.  p.  1212  (form). 
Elemi'iits  of  civil  cau.'-e  of  action,  S  S7'.),  p.   125S  (form). 
Evidence  considi'icd  on  iss\ies  in  civil  action,  entering  room  of  female  in 

night,  S  911,  p.  1277  (form). 
Excessive  use  of  force  in  making  arrest  as,  §  002,  p.  1272  (form). 
Exemidary  damages,  for  us(*  of  uiuiecessary  force  in  resisting  attack,  § 
9 is]  I).  ]'ZS7  (form). 
Power  of  jnry  to  award,  S  912(1,8),  p.  1281    (form);    §  917,  pp.  1284 
to  1287  (form). 
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Females,  assault  on,  as  constituting  aggravated  assault,  §  849.  pp.  12:39 
to  1241  (form). 
Assault  upon  as  ground  for  civil  action.  §§  SSG,  SS7,  p.  12G1  (form). 
Former  .ieopardy  as  defense,  §  1935,  p.  2165  (form). 
Frightening  team  as  assault.  §  SS5,  p.  12G0  (form). 

Great  bodilj'  injury,  prosecution  for  assault  with  intent  to  conuiiit,  dis- 
tiugaiished  from  prosecution  for  ordinary  battery,  §  850(1),  p.  1241 
(form). 
Prosecution  for  assault  with  intent  to  commit,  intent  necessary  to 
be  shown,  §  850,  pp.  1241,  1242  (form). 
Husband's  liability  for  assault  on  wife,  §  853,  p.  1243  (form). 
Indecent  assault  as  ground  for  civil  action,  §  886,  p.  1261  (form). 
Injury,   necessity   of  proof  of  injury   to   sustain   civil   action,    §   884,   p. 

•1260  (form). 
Insulting  words  as  justifying  assault,  §  857,  p.  1247  (form). 
Intent,  presumption  as  to  intent  to  injure,  §  909(2),  p.  1276  (form). 

Sufficiency  of  evidence  of  intent  in  criminal  prosecution,  §  878,  p. 
1257  (form). 
Intent  to  injure  as  element  of  offense,  §  841,  p.  1237  (form). 
Intent  to  do  particular  injury,  §  842,  p.  1237  (form). 
Use  of  violence  in  fun,  §  843,  p.  1237  (form). 
Lawful  ejection  of  prosecuting  witness  from  public  place,  §  900,  p.  1271 

(form). 
Loaded   gun,   what   is   so    as   to   constitute   deadlv  weapon.    §    839(2),   p. 

1236  (form). 
INIalice,  when  presumed  or  inferred,  §  883,  p.  1260  (form). 
Master's  liability  for  act  of  servant,  §  3836,  pp,  4183,  4184  (form). 
Mitigation  of  damages,  use  of  insulting  words  to  plaintiff,  §  914,  p.  1282 

(form). 
Mutual  combat,  agreement  to  fight  as  defense  to  civil  action,  §  895.  p. 
1268   (form). 
Criminal  liability,  §  859,  p.  1248  (form). 
Negligent  acts  as  constituting,  reckless  use  of  firearms,  §   852,  p.  1243 

(form). 
Past  acts  as  justification  for  assault,  §  866.  p.  1252  (form). 
Personal  contact,  necessity  of  to  constitute  assault,  §  844,  pp.  1237,  1238 

(form). 
Pleading  and  proof,  in  civil  action,  §  90S,  p.  1276  (form). 

Proof  of  allegations  as  to  weapons  used.  §  873,  p.  1255  (form). 
Presumptions  and  burden  of  proof,  as  to  intent  to  injure,  §§  874(2),  875, 
p.  1256  (form). 
As  to  malice  or  intent,  §  875,  p.  1256  (form) ;    §  883,  p.  1260  (form). 
As  to  self  defense.  §  876,  p,  1256  (form) ;    §  910,  p,  1276  (form).   • 
In  civil  action,  §§  909,  910,  p.  1276  (form). 
In  criminal  prosecution.  §§  873,  874,  p.  1255  (form). 
Presumption  that  admitted  assault  and  battery  has  resulted  in  dam- 
age, §  884,  p.  1260  (form). 
Proximate  cause,  civil  liability  as  dependent  on  proximate  cause  of  In- 
jury sued  for,  §  889,  p.  1202  (form). 
Punishment  of  child  in  exercise  of  discipline,  as  defense  to  civil  action, 
§§  906.  907,  p.  1275  (form). 
As  defense  to  criminal  prosecution.  §  872,  p.  1254  (form). 
Reputation  of  defendant,  efLect  of  good  reputation  as  peaceable  citizen,  § 

877,  p.  1257  (form). 
Resistance  of  illeeal  acts  as  justification.  §§  863.  864.  865,  p.  1251  (form). 
In  civil  action,  §§  901,  902,  pp.  1272,  1273  (form). 

§§  1-5.39,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Resistance  to  or  prevention  of  trespass,  §  862.  p.  1249  (form);    §  869, 
■  p.  1253  (form) ;    §  S99,  p.  1270  (form). 
Self-defense,  §§  855  to  S5S,  pp.  1244  to  1248  (form). 

As  justification  in  civil  action,  §§  891  to  894.  pp.  1263  to  1268  (form). 
Apparent  danger  as  justifying  assault,  §  893(3),  p.  1267  (form). 
Reasonableness  of  apprehension  by  defendant  of  injury,  §  893, 

pp.  1266,  1267  (form). 
Right  of  self-defense  of  defendant  provoking  attack,  §  892,  pp. 
1265,  1266  (form) ;    §  894,  p.  1268  (form). 
As  justification  in  criminal  prosecution.  api>rehension  of  bodily  harm 
as  affecting  right  of  self-defense.  §  856.  pp.  1246,  1247  (form). 
Mutual  combat,  §  859,  p.  1248  (form). 
Necessity  that  danger  be  real  ito  enable  defendant  to  invoke  right 

of,  §  856(2),  p.  1247  (form). 
Provocation  of  prosecuting  witness  by  defendant,  §  857,  p.  1247 

(form). 
Right  of  as  against  a  woman,  §  860,  p.  1248  (form). 
Right  of  defendant  provoking  difficulty,  §  858,  p.  1248  (form). 
Degree  of  force  which  may  be  used,  §  855(1),  p,  1244  (form). 
Duty  to  retreat  as  affecting  right  of.  §  855(1,3,4).  pp.  1244  to  1246 

(form). 
Sufficiency  of  evidence  in  civil  action,  §  910.  p.  1276  (form). 
Serious  bodily  injury,  presence  of  as  element  of  aggravated  assault,  §  847, 

pp.  1238,  1239  (form). 
Shooting  at  another,  shooting  in  defense  of  third  person,  §  86S,  p.  1253 
(form). 
When  justifiable,  §  867,  p.  1252  (form). 
Threat  to  do  violence  as  constituting  assault.  §  839(2).  p.  1236  (form). 
Unloaded  gun,  effect  of  possession  of,  as  sliowing  ability  to  do  violence, 

§  840,  p.  1236  (form). 
Use  of  excessive  force  in  performing  lawful  acts,  §§  902,  903,  905  to  907, 
pp.  1272  to  1275  (form). 
In  resisting  assault,  §  905.  p.  1274  (form). 
Verdict,  form  of  verdict  in  civil  action,  §  919,  p.  1287  (form). 
Words  or  thi-eats  as  justification  for  assault.  §  855(1),  p.   1244  (form) ; 
§  857,  p.  1247  (form) ;    §  871,  p.  1254  (form) ;    §  890,  p.  1263  (form). 

ASSAULT  WITH  INTENT  TO  MURDER  OR  KILL, 
See  Homicide. 

ASSir^NMENT  FOR  BENEFIT  OF  CREDITOlf.S, 

Abandonment  of  assignment,  submission  to  jury  of  questian  of  intent  to 

•abandon,  §  931,  p.  1293  (form). 
Assent  of  creditors,  liow  signified.  §  923.  p.  1200  (form). 
Fraud,   delay   caused   by   assignment    as    showing   fraud.   §   924,   p.   1290 
(form). 
Effect  of  subsefpient  fraudulent  acts.  §  927.  p.  1292  (form). 
Intent  of  assignor  to  foire  creditors  to  ('empromise  as  invalidating 

assignment,  g  925,  ]).  1291   (form). 
Sufficiency  of  evidence.  §  9.'{0.  p.  ]29.'{  (form). 
Intention  of  assignee,  S  '•»22,  p.  1290  (form). 

As  affect iiig  validity  of  assignuient.  S  928,  p.  1292  (form). 
Intention  of  jissignor,  S  9'_'2,  p.  1290  (form). 

Notice  to  assignee  of  fninduleni   intent  of  assignor,  S  92S,  p.  1292  (form). 
Presniniition  as  to  good  faith  of  assignor.  S  929,  pp.  1292.  1293  (form). 
Taking  iiossession  ity  assignee  before  filing  inventoi-y  or  lK)nd  as  render- 
ing assignment  frautliilent.  S  926,  pp.   12VtI.   1292  (fornii. 
Valuation  of  assets,  met  hod  of  valuation,  §  '.i.:2,  p.  1293  (form). 
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ASSIGNMENTS, 

See,  also,  particular  titles,  such  as  Bills  and  Notes;    Fire  Insurance; 
Landlord  and  Tenant,  etc. 
Liability  of  assignor  to  assignee,  warranty  of  genuineness  of  instrument, 

§  3S79,  p.  4217  (form). 
Oral  assignment,  validity,  §  921,  p.  1288  (form). 

Requisites,  necessity  of  express  words  of  assignment,  §  920,  p.  1288  (form). 
Right  of  corporation  as  successor  of  firm,  §  920,  p.  1288  (form). 

ASSUMPSIT, 

See,  also,  Money  Lent ;    Money  Paid ;    Money  Received. 

Elements  of  cause  of  action,  §  933,  pp.  1295,  1296  (form). 

Express  conti-act  between  parties  as  affecting  right  to  recover  on  the  com- 
mon counts,  §  935,  pp.  1290  to  1298  (form). 

Full  performance  by  plaintiff  of  express  contract  prevented  by  defend- 
ant, right  of  recovery  on  common  counts,  §  936,  p.  1298  (form). 

Recovery  for  goods  sold  and  delivered,  §  4625,  p.  4897  (form). 

Remedy  for  false  representation  of  authoritv  to  act  as  agent,  §  934,  p. 
1296  (form). 

ASSUMPTION  OF  FACTS, 

Abstract  instruction  as   involving  prohibited  assumption  of  facts,   §  75, 

p.  138. 
Right  of  court  to  assume  the  existence  or  nonexistence  of  facts,  §§  74  to 
82,  pp.  127  to  162. 
Facts  conclusively  established,  §  78,  pp.  153  to  159. 
Matters  of  common  knowledge,  §  75.  p.  139. 
Undisputed  facts,  §  78,  pp.  153-159. 
Rule  for  construing  instructions  to  determine  whether  they  improperly 

assume  facts,  §  536,  pp.  1008,  1009. 
Specific  application  of  rule  against,  §  76,  p.  144. 

Criminal  cases,  §  77,  p.  151. 
Specific  application  of  rule  that  court  may  assume  existence  of  undisputed 

facts,  §  SO,  p.  160. 
Statement  of  claims  of  parties  as  involving  assumption  of  facts,  §  75,  p. 
139. 

ASSUMPTION  OF  NONEXISTENCE  OF  FACTS, 
Right  to  assume,  §§  81.  82,  p.  162. 

ATTACHMENT, 

See  Garnishment. 
Burden  of  proof  with  respect  to  showing  grounds  of  attachment,  §  937(2), 

p.  1.300  (form) ;    §  943,  p.  1303  (form). 
Buying  goods  on  credit  with  intention  of  not  paying  for  them  as  ground, 

§  938,  p.  1300  (form). 
Claims  by  third  persons,  §  945,  p.  1303  (form). 
Damages,  wrongful  attachment,  measure  of  damages  for,  §§  949,  950,  pp. 

1305  to  1307  (form). 
Exemplary  damages,  wrongful  attachment,  §  950.  p.  1307  (form). 
Expenses  of  taking  care  of  attached  property,  liability  of  sheriff,  §  946, 

p.  1303  (form). 
Fraud  in  contracting  debt  as  ground,  §  938,  p.  1300  (form). 
Fraudulent  conveyance  as  ground,  §  2677(1),  p.  2920  (form). 
Hindering  or  delaying  creditors  as  ground,  conveyance  to  creditor  for 

purpose  of,  §  940,  pp.  1301,  1302  (form). 
Leaving  state  without  making  pviblic  announcement  as  to  time  of  return 

as  ground,  §  942,  p.  1302  (form). 
Malicious  prosecution  of  proceedings,  liability  for,  §  3561,  p.  3837  (form). 
Nonresidence  as  ground,  §  941,  p.  1302  (form). 


1-539    pp    3-1018    in  vol   1;     §?  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in.  vol.  3;    §§  3086-4560,  pp.  347T-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 
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Pleading  and  proof,  necessity  of  proving  all  grounds  of  attachment  stated 

in  affidavit,  §  9^3,  p.  1303  (form). 
Possession  bv  seller  of  property  after  sale  as  rendering  it  subject  to  at- 

tacbment  for  his  debts,  §  944,  p.  1303  (form). 
Preference  of  one  creditor  over  another  as  ground,  §  939,  p.  1301  (form). 
Release,  liability  of  sheriff  for,  §  4800,  pp.  5033  to  5035  (form). 

Method  of  securing.  §  947,  p.  1304  (form). 
Removal  of  property  from  state  as  ground,  §  937(2),  p.  1299  (form). 
Right  of  lessor  to  sue  out  attachment  for  rent  not  due,  §  3281,  p.  3608 

(form). 
Sheriffs,  liability  for  expense  of  caring  for  attached  property,  §  946,  p. 

1303  (form). 
Sufficiency  of  evidence  of  grounds,  §  937(2),  p.  1300  (form). 
Temporary  absence  of  debtor  as  ground  for  attachment,  §  937(1),  p.  1299 

(form). 
Wrongful  attachment,  good  faith  as  defense  to  action  for,  §  948(1),  p. 
1304  (.form). 
Liability  of  sheriff,  §  4801,  pp.  5035,  5036  (form). 
What  constitutes,  §  948,  pp.  1304,  1305  (form). 

ATTORNEY  AND  CLIENT, 

See  Arguments  of  Counsel;   Presence  of  Counsel. 
Burdea  of  proof,  with  respect  to  showing  contract  of  employment  of  at- 
torney, §  9G3,  p.  1314  (form). 
With  respect  to  showing  terms  of  contract  as  to  amount  of  compen- 
sation. §  982(2),  p.  1326  (form). 
With  respect  to  showing  that  fee  of  attorney  was  contingent,  §  982(1), 
p.  1326  (form). 
Compensation  of  attorney,  ba.sis  of  claim  of  attorney  for  compensation, 
necessity  of  employment  ns  attorney,  §  965,  pp.  1315,  1316  (form;. 
Effect  of  statements  of  attorney  as  to  maximum  charges,  §  968,  p. 

1317  (form). 
For  services  other  than  legal,  §  969,  p.  1317  (form). 
Payment  as  defense  to  action  to  recover,  §  979,  p.  1324  (form). 
Recovery  for  services  rendered  other  attorneys,  §  970,  p.  1318  (form). 
Recovery  of  reasonable  value  of  services,  §§  974,  975  to  977  (form); 

pp.  i:;21  to  1323  (form). 
Right  contingent  on  result  of  litigation,  §  971,  p.  1318  (form). 
Right  of  attorney   to   certain  percentage   of  funds   realized,   §   972, 

p.  1319  (form). 
Riglit  to  attorney  fees  on  mortgage  foreclosui-e,  §  973,  p.  1320  (form). 
Comjiromise  of  claims  of  client,  power  of  attorney,  §  954,  p.  1310  (form). 

Ratification  by  client,  §  956,  p.  1311  (form). 
Compromi.se  of  .ind.ianent  obtained  by  client,  §  055(2),  p.  1310  (form).  ^ 

Compromise  of  litigation,  power  of  attorney,  §  955,  p.  1310  (form). 
Djini.H^es  for  breacli  of  contract,  breach  l)y  client,  §  9(i4,  p.  1314  (form). 
Eniployment  of  attorney   by  agent,   liability  of  undisclosed  principal,  § 

951,  p.  1309  (form). 
EstopiM'l  to  deny  (existence  of  relation,  §  952.  p.  1309  (form). 
Exitert  evidetice  on  value  of  sei'viies  of  attorney,  §  969,  p.  1317  (form). 

Conclusiveness  upon  .lury,  §  978,  pp.  1323,  1324  (form). 
Good   failb  rc.iuircd  in  dealings  between  attorney  and  client,  §  961,  p. 

I.'M:;  (form). 
Inspection  by  counsel  of  projiosed  instrnction  liy  court,  right  to,  §  454,  p. 
816. 
Submission  of  rciiiicsts  to  opi)osing  counsel.  §  483,  p.  865. 
Lieu  of  jitloniey  for  {jompcnsalion,  right  to,  §  9.Sl.  ]).  1,324  (form). 
MoiM'VS  of  client    in  biiiids  of  attorney,  rigliL  of  client  to  interest,  §  960, 
I).  13J2  (form). 


INDEX  5809 

ATTORNEY  AND  CLIENT— Continued, 

Right  to  apply  in  payment  for  professional  services,  §  959.  p.  1312 
(form). 
Neglig-ence  of  attorney,  in  failing:  to  dofrnd  suit,  §  9.58,  p.  1312  (form). 

With  respect  to  giving  advice,  §  957,  p.  1312  (form). 
Performance  of  contract  by  attorney  as  condition  precedent  to  recovery 
of  compensation,  §  9(JG,  p.  1316  (form). 
Beneficial  character  of  services  of  attorney,  §  967,  p.  1316  (form). 
Necessity  of  personal  appearance  in  litigation,  §  966,  p.  1316  (form). 
Presence  of  parties  or  their  counsel  on  giving  of  additional  instructions 

after  retirement  of  jury,  §  462,  p.  824. 
Reasonable  value  of  services,  matters  considered  in  determining,  §§  975, 
976,  pp.  1.322.  1323  (form). 
Matters  considered  in  determining  value  of  services  rendered  by  at- 
torney not  party  to  contract,  §  977,  p.  1.323  (form). 
Wlien  proper  basis  of  compensation,  §  974,  pp.  1321,  1322  (form) ;    § 
97S(2).  p.  1324   (form). 
Representations  of  attorney  as  binding  upon  client,  §  9.53,  p.  1309  (form). 
Revocation  by  client  of  retainer,  effect  with  respect  to  past  transactions, 
§  962,   p.   1313   (form). 
Liability  of  client  for  breach  of  contract,  §  962,  pp.  1313,  1314  (form). 
Right  of  set-off  of  client  in  action  bv  attorney  for  compensation,  §  980, 

p.  1324  (form). 
Settlement  of  litigation  out  of  court  without  knowledge  of  attorney,  pre- 
sumption of  fraud,  §  1804(2),  p.  2071  (form). 
ATTORNMENT, 

See  Landlord  and  Tenant, 

AUTOMOBILES, 

See  ]\Iotor  Vehicles ;    Streets  and  Highways. 

AVOIDABLE   CONSEQUENCES, 

See  Damages. 

AWARD, 

See  Arbitration  and  Award. 

B 

BAGGAGE, 

See  Carriers  of  Passengers. 

BAIL, 

Arrest  of  principal  by  bail,  manner  of  effecting,  §  2432,  p.  2740  (form). 
Refusal  of  opportunitv  to  obtain  as  ground  of  action  for  false  imprison- 
ment, §  2419(3),  p.  2730  (form). 

BAILMENT, 

See,  also.  Agistment;    Carriers  of  Goods;    Carriers  of  Live  Stock; 
Carrierig    of    Passengers;     Garage    Keepers;     Innkeepers;     Livery 
Stable  Keepers;    Pledges;    Warehousemen. 
Agricultural  society,  duty  to  protect  exhibitors  against  loss  bv  theft,  § 

994,  p.  1338  (form). 
Burden  of  proof,  to  show  existence  of  lien  for  repairs,  §  987(1),  p.  1332 
(form). 
With  respect  to  showing  right  of  bailee  to  recover  for  repairs  made, 
§  986,  p.  1331  (form). 
Conversion  of  goods  by  bailee,  effect  as  depriving  bailor  of  possession,  f 
997,  p.  1341  (form). 
Measure  of  damages,  §  1000.  p.  1341  (form). 
Definition,  §  984,  p.  1327  (form) ;    §  3303(2),  p.  36.33  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  193O-.30S5,  pp.  2160-3474,^ 
in.  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Injuries  to   or   loss  of  subject  of  bailment,  contributory  n*»gligence   of 
bailor,  §  995,  p.  1339  (form). 
Decree  of  care  required  from  bailee,  §§  989  to  991,  pp.  1333  to  1336 

(form). 
Diversion  of  subject  of  bailment  from  uses  authorized  as  affecting 

liability,  §  992,  p.  1337  (form). 
Fitness  of  subject  of  bailment  to  serve  purposes  of  bailee  as  affecting 

liability,  §  993,  p.  133S  (form). 
Liability  of  agricultural  society.  §  994.  p.  1338  (form). 
Presumptions  and  burden  of  proof  with  respect  to  cause  of  injury, 
§  999,  p.  1341  (form). 
Lease   of  locomotive   with  privilege  of  purchase,  liability  of  bailee  for 
rental  and  reimbursement  on  account  of  expenditures,  §  985,  pp.  1328 
to  1330  (form). 
Limitation  of  liabilitv  of  bailee  for  loss  of  goods,  validity  of  contract,  § 

996.  p.  1340  (form). 
Live  stock,  liability  of  bailee  for  loss.  §  768,  p.  1185  (form). 
Mutual  benefit,  liabilitv  of  bailee,  §  989(2),  pp.  1333,  1334  (form) ;    §  991, 

pp.  1335,  1336  (form). 
Purpose  of  bailment,  duty  of  one  hiring  horse  to  use  for  no  other  purpose 

than  that  for  which  hired,  §  992,  p.  1337  (form). 
Repairs,  burden  of  proof,  in  action  by  bailee  to  recover  for,  §  987(1),  p. 
1331  (form). 
Liability  of  bailor.  S  986.  pp.  1330,  1331  (form). 
Lien  of  bailee  for  repairs,  §  987.  pp.  1331.  1332  (form). 
Waiver  of  lien  for  repairs,  §  988.  p.  1333  (form). 
Sole  benefit  of  bailee,  care  required  from  bailee.  §  989(3),  p.  1334  (form)  : 
§  990,  p.  1335  (form). 
Effect  of  gratuitous  bailment  as  depriving  bailor  of  possession,  §  997. 
p.  1340  (form). 
Sole  benefit  of  bailor,  liability  of  gratuitous  bailee  for  loss  of  bonds,  § 

2146,  pp.  2508,  2509  (form). 
Who  are  bailees,  §  984.  p.  1327  (form). 

Within  statute  against  emiiezzlenient,  §  2248,  pp.  2604  to  2606  (form). 
Who  are  bailors,  §  984,  p.  1327  (form). 

BALLOTS. 

See  Elections. 

BANKRUPTCY, 

See,  also.  Assignment  for  r>enefit  of  Creditors;    Insolvency. 
Acts  of  bankruptcy,  what  are,  §  1001.  p.  1.343  (form). 
Discharge  in  Iiankruptcy,  effect.  §  1009,  p.  1347  (form). 
Fraudulent   conveyances  by   l)ankrupt,  avoidance  at  instance  of  trustee 

in  bankruptcy,  §  1007,  p.  1347  (form). 
Insolvoncy,    what   constitutes    within    Bankruptcy    Act,    §    1002,    p.    1343 

(form). 
New   promise   after  discharge   in    bankruptcy,  effect  as  reviving  debt,   § 

1009,  p.  1348  (form). 
Preferences  by   bankrupt,  good   faith   of  creditor  receiving  alleged  pref- 
erential (tonveyance,  presumption.  §  1004(1),  p.  1315  (form). 
Provinr-e  of  jury  in  rcsjicct  to  determining  good  faith  of  creditor,  §§ 

1005,  ITKIO,  p.  r.VUi  (form). 
When  coiiveyiiiKc  set  aside  as  preferential,  §§  1003,  1004,  pp.  1343. 
i:;i4,  i;',15  (form). 
VAU'fl  of  mere  suspicion  of  iwssible  insolvency,  §  1005,  p.  1346 

(form). 
Necessity  of  showing  reasonable  cause  for  belief  that  preference 
iiitendeU,  §§  1003,  loot,  pp.  1313  to  1346  (form). 


INDEX  58H 

BANKRUPTCY— Conliiiued, 

Reasonable  cause  to  believe  that  debtor  insolvent  as  equivalent 
to  reasonable  cause  to  believe  tliat  preference  intended,  §  1006. 
p.  1347  (form). 
Preferential  transfer  by  bankrupt  as  act  of  bankruptcy,  §  1001,  p.  1343 

(form). 
Questions  for  jury,  §§  1005,  1006,  pp.  1346,  1347  (form). 
"Valuation  of  assets,  method  of  valuation,  §  1008,  p.  1347  (form). 
Method  of  valuing  merchandise,  §  1008,  p.  1347  (form). 

BANKS  AND  BANKING, 

Attorney,  ratification  bv  directors  of  employment  by  president,  §  1011,  pp. 

1350,  1351  (form). 
Cashier,  authority  to  draw  checks  In  payment  of  personal  debts,  §  1013, 
P:  1352  (form). 
Inference  of   authority  from   customary  exercise  of  power,   §   1013. 
p.  1352  (form). 
Certification  of  check,  authority  of  officer  or  agent  to  certify,  §  1012,  p. 
1351  (form). 
Effect  of  certification  as  obliging  bank  to  retain  funds  to  pay  check, 

§  1016.  p.  1355  (form). 
Implied  authority  of  teller  to  certify,  §  1014,  p.  1352  (form). 
Power   of  cashier  to   certify   check   drawn   in   payment  of  personal 
debt,  §  1013,  p.  1352  (form). 
Collections,  dutv  to  collect  obligation  in  funds  in  which  they  are  payable, 
§  1027,  pp.  ]359.  1360  (form). 
Duty  with  respect  to  checks  received  in  payment  of  obligations  of 
customer.  §  1028,  p.  1360  (form). 
Criminal  liability  of  officer  for  receiving  deposits  when  bank  insolvent, 
necessity  of   showing  knowledge  by   officer  of  insolvency,   §  1034, 
pp.  1364,  1365  (form). 
Necessitv   of  showing  personal  participation  by  officer  in  receiving 

deposit,  §  1035,  pp.  1365,  1366  (form). 
Presumption  of  innocence,  §  10.34(1),  p.  1365  (form). 
Deposits,  authority  of  bank  to  loan  out  moneys  on  particular  account,  § 
1020,  pp.  1.354,  1355  (form). 
Authority  of  bank  to  pay  out.  §  1019,  p.  1354  (form). 
Deposit  of  checks,  title  of  bank  to  checks  deposited,  §  1017,  pp.  1353, 
1354  (form). 
Title  to  checks  deposited  for  collection,  §  1017,  p.  13.53  (form). 
Deposit  of  public  funds,   criminal   liability   of  officers   of   bank   for 

altering  accounts  of  depositor,  §  1026,  pp.  1358,  13.59  (form). 
Depositor  as  creditor  of  bank,  §  1015,  p.  1353  (form). 
Ratification  by  depositor  of  unauthorized  payment,  §  1025,  p.  1358 

(form). 
Right  of  bank  to  apply  deposit  to  debt  owing  by  depositor,  §  1021,  p. 
1355  (form). 
Forged  check,  duty  of  bank  to  know  signature  of  depositor,  §  1022,  p. 
1357  (form). 
Effect  of  notice  of  forgery  to  agent  of  depositor,  §  1023,  p.  1357  (form). 
Liability  of  bank  to  depositor  on  paying,  §  1022,  p.  1356  (form). 
Fraudulent  alteration  of  draft,  right  of  drawee  bank  on  paying  fraudu- 
lently raised  draft,  §  1024,  p.  1357  (form). 
Improper  charges  to  account  of  depositor,  acquiescence  by  depositor,   § 
1018,  p.  1354  (form). 
■  Insolvency,   criminal  liabilitv  for  accepting  deposits  when   insolvent,   §§ 
1032  to  1034,  pp.  1362  to  1365  (form). 
Knowledge  by  officer  of  insolvency  as  affecting  criminal  liability  for 
accepting  deposits  when  insolvent,  §  1034,  pp.  1.364,  1365  (form). 

i§  1-539,  pp.  3-1018,  in  vol  1;  §§  ,540-1929,  pp.  1021-2150,  in  vol.  2;  S§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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What  are  demands  against  l>ank  for  purpose  of  determining  insolv- 
ency, §§  1036,  p.  1367  (form). 
When  bank  deemed  insolvent  so  as  to  be  precluded  from  accepting 
deposits,  §  1033,  pp.  136.3,  1364  (form). 
Loans,  over-draft  as  constituting  loan,  §  1029,  p.  1361  (form). 
Notice  to  managing  director  of  transactions  of  bank,  constructive  notice, 

§  4099,  p.  4411  (form). 
Officers,   criminal   liability  for  altering  accounts   of  public   depositor,   § 
1026,  pp.   134S,   1359   (form). 
Criminal  liability  for  receiving  deposits  when  insolvent,  §§  1032  to 
1036,  pp.  1362  to  1367  (form). 
Over-drafts,  presumjition  that  depositor  has  funds  in  bank  to  meet  check 
drawn  by  him.  §  1030,  p.  1362  (form). 
Eecoverv  by  bank  of  amount  of  over-draft  as  loan,  §  1029,  pp.  1361, 
1362   (form). 
Persons  liable  for  debts  created  in  operation  of  bank,  liability  of  share- 
holders of  bank.  §  1010,  p.  1350  (form). 
President,  authority  to  employ  attorney,  §  1011.  p.  1350  (form). 
Questions   for  jury,   whether   check   deposited   for   collection,    §    1017,   p. 

1354  (form). 
Special  deposits,  application  to  debt  of  depositor,  §  1021,  p.  1355  (form). 
Teller,  authority  of  paying  teller  to  certify  checks.  §  1012,  p.  1351  (form). 
Usury,  liability'  of  bank  to  penalty  for  taking,  §  1031,  p.  1362  (form). 

BARBER  SHOPS, 

Duty  to  protect  customers  from  theft,  §  995(2),  p.  1339  (form). 

BASTARDY, 

Character  and  reputation  of  defendant.  §  1047.  p.  1372  (form). 

Character  of  complaining  witness,  §  1046,  p.  1372  (form). 

Credibility  of  prosecuting  witness.  §  160,  pp.  318.  319. 

Defenses,   effect  of  intercourse  of  prosecutrix  with  others  than  defend- 
ant, §  1041.  pp.  1369,  1370  (form). 

Essential  facts  to  charge  defendant,  §  1039.  p.  1369  (form). 

Evidence  considered    in   determining   issues,    §   1045,   p.   1371    (form);     § 
1048,  p.  1372  (form).  J 

Limiting  effect  of  evidence,  purpose  of  evidence  of  relations  of  relatrix 
with  other  men  than  defendant.  §  1049.  p.  1373  (form). 

Marriage  contract  as  defense,  §  1040,  p.  1369  (form). 

Nature  of  proceeding,  whether  civil  or  criminal,  §  1038(2),  p.  1367  (form). 

Presumptions  and  burd(>n  of  proof.  §  1042.  p.  1370  (form). 
Presumption  of  legitimacy,  §§  1043,  1044,  p.  1371  (form), 

Purpose  of  proceeding,  §  1038.  p.  1368  (form). 

Sudiciency  of  evidence,  §  1051,  pp.  i;>73,  1374  (form), 

Verdict,  form,  §  1053,  p.  1374  (form). 

BAWDY  HOUSE, 

See  Disorderly  House. 

BEARING  ARMS, 
See  Weapons. 

BEASTS, 

S(  e  Animals. 

BEER, 

Sale  of,  as  criiiiiii:il  offense.  §  3192,  p.  35.50  (form). 

BELIEF, 

Age,  belief  as  to  age  as  defense  in  criminal   prosecution,  §  550,  p.  1030 

(form);     S  .3201(2),  p.  3557   (form). 
Bigamy,  effect  of  lionest  beliei'  lu  right  to  marry,  §  105S,  pp.  1377,  1378 

(form). 
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BENEFICIAL  ASSOCIATION, 

See  Building  and  Loan  Associations;   Mutual  Benefit  Insurance. 

BENEFICIARIES, 

See  Life  Insurance ;    Mutual  Benefit  Insurance. 

BENEFITS, 

Compensation  for  property  taken  for  public  use,  deduction  of  benefits, 
§§  2306  to  2309,  pp.  2648  to  2653  (form). 

BENEFIT   SOCIETIES, 

See  Mutual  Benefit  Insurance. 

BEST  AND  SECONDARY  EVIDENCE, 

See  Evidence. 

BETTERMENTS, 

See  Improvements. 

BETTING, 

See  Gaming. 

BIAS. 

Cautionary  instructions  against.  §  382,  p.  694. 

Duty  to  avoid  sympathy  or  prejudice.   §§  1767,  1768,  p.  2047   (form);    § 
2009,  pp.  2323  to  2326  (form). 

BICYCLES. 

Frightening  horses,  duty  to  avoid,  §  4940(1),  p.  5202  (form). 
Injuries  to  bicycle  rider,  care  required  from  other  vehicles,  §  4950,  pp. 
5209,  5210  (form). 
Contributory  negligence,  §  1226,  p.  1504  (form) ;  §  4981,  p.  5242  (form). 

BIGAMY. 

Common  law  marriage  as  basis  of  prosecution  for  bigamy,  §  1055(2),  p. 

1375   (form). 
Elements  of  offense,  §  1054,  p.  1375  (form). 

Honest  belief  of  defendant  in  right  to  marry,  belief  that  first  wife  dead, 
§  1058(3),  p.  1377  (form). 
Belief  that  he  was  divorced  from  first  wife,  §  1058(1,  2),  p.  1377  (form). 
Place  of  offense,  §  1059,  p.  1378  (form). 
Prior  marriage,  method  of  proving,  §  1055,  p.  1375  (form). 

Necessity  of  showing  that  first  wife  is  living,  §  1057,  p.  1376  (form). 
Necessity  of  showing  validity  as  basis  of  prosecution  of  bigamy,  § 
1056,  p.  1376  (form). 

BILL  OF  EXCEPTIONS, 

Reservation  of  exceptions  to  instructions  by,  §  513,  p.  939. 

BILL  OF  EXCHANGE, 
See  Bills  and  Notes. 

BILL  OF  LADING, 

See  Carriers  of  Goods. 

Delivery  of  as  equivalent  to  delivery  of  goods,  §  4648,  p.  4915  (form). 

BILLS  AND  NOTES, 

See,  also.  Alteration  of  Instruments ;    Banks   and  Banking. 
Acceptance  of  draft,  effect  of  agreement  to  accept,  §  1071,  pp.  1389,  1390 

(form). 
Accommodation  paper,  liability  as  dependent  on  defendant's  signing  as 
principal   or  accommodation  maker,   or   indorser,    §   1120,   p.   1419 
(form). 
Liability  where  negotiated  after  maturity,  §  1081,  p.  1393  (form). 
Rights  of  receiver  of  accommodation  payee,  §  1080,  p.  1393  (form). 

§§  1-539,  pp.  3-1018,   in  vol   1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-30S5,   pp.  2160-3474, 
ia  vol.  3;    §§  3086-4560.  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Rights  of  transferee  where  diverted  from  purpose  for  which  given, 
§  4560,  p.  4845  (form). 
Agent,  authority,  §§  4241  to  4243,  pp.  4510,  4511   (form). 

Sufficiency  of  signature  by,  §  1061.  p.  1382  (form). 
■  Amoimt  of  recovery,  §  1134,  p.  1429  (form). 

Authority  to  sign  note,  lack  of,  as  defense,  §  1110.  p.  1411  (form). 
Bad  faith  of  holdei-,  see  bona  Me  holders,  infra,  this  title. 
Blanks,  authority  to  fill  in.  §  1060,  p.  1382  (form). 

Bona  fide  holders,  bad  faith,  what  amounts  to  in  general,  §  1085,  pp.  1396. 
1397,  1398  (form). 
Duty  of  purchaser  to  make  inquiry,  §  1083,  p.  1394  (form). 
Effect  of  circumstances  which  ought  to  excite  suspicion  in  the  mind 
of  prudent  man,  §  1084,  pp.  1395,  1396  (form)  ;    §  1085(4),  p.  1397 
(form). 
Effect  of  notice  acquired  after  purchase,  §  1087,  p.  1398  (form). 
Effect  of  notice  to  agent  of  holder,  §  1086,  p.  1398  (form). 
Matters  considered  on  question  of  good  faith,  §  1129,  pp.  1426,  1427 

(form). 
Necessity  of  showing  bad  faith  to  invalidate  title,  §  1084,  pp.  1395, 

1396  (form). 
Negligence  as  constituting  bad  faith,  §  1085(2-4),  p.  1.397  (form). 
Notice  of  defense  of  breach  of  warranty  to  note  given  for  purchase 

price,  §  1092.  pp.  1400,  1401  (form). 
Payment  of  value,  §  1088,  p.  1398  (form) ;   §  2739,  p.  2972  (form). 

Discounting  note  by  bank  and  placing  proceeds  to  credit  of  own- 
er as,  §  10S9,  p.  1399  (form). 
Right  of  bank  as  holder  of  check  deposited  with  it,  §  1090,  p. 
1399  (form). 
Purchase  of  several  notes  bv  same  maker  to  some  of  which  there  is 

no  defense,  §  1091.  p.  140()  (form). 
Questions  for  jury,  §  1085(4),  p.  1397  (form). 

Rights  of,  in  general,  §  1095.  pp.  1403,  1404  (form).  i 

Collateral  security,  duty  of  holder  to  exhaust  before  having  recourse  ley 
indorser.  §  1101,  p.  1407  (form).  \^_^ 

Consideration,  §  1062,  pp.  1382,  1.383,  1384  (form). 

Compromise  of  disputed  claims  as,  §  1063,  pp.  1385,  1386  (form). 
Dismissal  of  pending  litigation  as,  §  1063(2),  p.  1386  (form). 
Extension  of  time  of  payment,  §  1062(5),  p.  1384  (form). 
Failure  of  consideration  as  defense,  §§  1118,  1119,  p.  1418  (form). 
Legality,  §§  1065  to  1068,  pp.  1387  to  1389  (form) ;    §  5121a,  p.  5341 

(form). 
Ix)v<'  and  affection,  §  1062(4),  p.  1.383  (form). 
Note  given  lor  patent  right,  §  1064,  pp.  1386,  1387  (form). 
Pr;'suinption,  §  1062(2,5),  pp.  1383,  1.384  (form);    §  1122,  pp.  1418,  1420 

(form). 
"Release  of  property  from  attachment,  §  1063(2),  p.  1386  (form). 
Delivorj',  ratification  of  unauthorized  delivi'ry.  §  1070.  p.  1389  (form). 

What  constitutes,  ij  106!),  p.  13.S9  (form). 
Excciitliin  of  note,  snlHci<'ncy  of  evidence.  §  1132.  p.  1428  (form). 
Forging  of  iiidorsciiient  as  defense,  §  1117,  p.   1  117  (form). 
FraiMl,  as  defense  in  action  by  transferee,  §  1()7S(2),  p.  1.302  (form). 
l''raii(l  in  procin-ing  sigiiatiii-e.  §  1115,  )ip.  1111,  1415,  1416  (form), 
(jross   inadequacy  of  consideration   as   liadge  of  fraud,   §   1115(2),   p. 

1416  (form). 
Matters    considered    in    determining   (nicstion    of,    §    1115(2),    p.    1415 
(form). 
fJuaranty  given  liy  on<!  on  transferring  and  indorsing  note,  effect,  §  1077, 

II.    13!H    (form). 
Ignorance  of  njai<er  of  contents  as  defense,  g   1116,  p.  1117  (form). 
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Indorsement  and  transfer,   capacity  of   payeo  to   indorse   to  another,   § 
1073,  p.  1390  (form). 
Extent  of  liability  of  indorser,  §  1103,  p.  1408  (form). 
Lack  of  authority  to  indorse  as  defense,  §  1117,  p.  1417  (form). 
Presumption  as  to  whether  defendant  liable  as  maimer  or  indorser,  § 

1127,    p.    1426    (form). 
Rights  and  liabilities,  in  general,  arising  on,  §  1072,  p.  1390  (form). 
When  title  of  transferor  deemed  defective,  §  1075,  p.  1391  (form). 
Indorsement  in  blank,  right  to  transfer  by  mere  delivery,  §  1074,  p.  1391 

(form). 
Intention  of  indorser  as  bearing  upon  question  of  his  liability,  §§  1072, 

1076,  pp.  1390,  1391  (form). 
Interest,  right  to,  §  1135,  p.  1429  (form). 

Legality  of  consideration,  compounding  felony  as  consideration,  §  1066, 
pp.  1387,  1388  (form). 
Effect  of  partial  illegality,  §  1068,  p.  1388  (form). 
Note  given  to  induce  payee  not  to  defend  divorce  suit,  §  1065,  p.  1387 

(form). 
Note  given  to  settle  debt  created  by  embezzlement,  §  1067,  p.  1388 
(form). 
Mistake  of  law  as  to  nature  of  liability  attaching  to  signature,  §  1114, 

p.  1414  (form). 
Non-negotiable  paper,  rights  of  transferee.  §  1082,  p.  1394  (form). 
Notice  of  dishonor,  waiver,  §  llOS,  p.  1410  (form). 

Notice   to    transferee   of  defects,   infirmities   or   defenses,   effect,   §   1078> 
p.  1392  (form). 
Status  of  holder  by  assignraeat  and  transfer.  §  1079,  p.  1392  (form). 
Sufficiency,  §§  1084,  1085,  pp.  1395  to  1397  (form). 
Parol  evidence  as  to  nature  of  liability,  §  1130,  p.  1427  (form). 
Partnership,  authority  of  partner,  §  4140(2),  p.  4434  (form) ;    §  4142,  p. 

4435  (form). 
Patent  rights,  rights  of  purchasers  of  notes  given  for,  §  1093,  pp.  1401, 

1402  (form). 
Payment  by  check.  §  4162,  p.  4447  (form). 
Payment  by  note.  §  4163,  p.  4448  (form). 
Payment,  presumption  and  burden  of  proof,  §  1128,  p.  1426  (form). 

Right   of   transferee   of   note   to   enforce   after   payment   to   original 

payee,  §  1097,  p.  1406  (form). 
Right  to  revive  note  as  against  surety,  §  1104.  p.  1408  (form). 
Sufficiency  of  evidence,  §  1096(3),  p.  1405  (form). 
What  constitutes,  §  1096(2),  p.  1405  (form). 
Partial  payment,  §  1096(1),  p.  1405  (form). 
Pleading  and  proof,  proof  of  allegation  of  entire  failure  of  consideration, 

§  1121,  p.  1419  (form). 
Presentment    for    payment,    diligence    required    in    presenting    check    to 
charge  drawer,  §  1105,  pp.  1408.  1409  (form). 
Matters  excusing,  §  1106,  pp.  1409,  1410  (form). 
Waiver  of  presentment,  §  1107,  p.  1410  (form). 

When   check   deemed   presented   within   reasonable   time,   §    1105,   p. 
1409  (form). 
Presumptions  and  burden  of  proof,  §§  1122,  1123,  pp.  1419  to  1422  (form). 
As  to  being  holder  in  due  course,  §  1123,  p.  1422  (form). 
As  to  bona  fides  of  purchase  where  note  procured  by  fraud,  §  1122(4, 
'         7),  pp.  1421  to  1424  (form)  ;    §  1124(5),  p.  1425  (form). 

As  to  capacity  in  which  note  signed,  §  1126,  p.  1425  (form). 
Where   indorsement   without  consideration  or  procured  by   fraud,  § 
1125,  p.   1425  (form). 

§§  1-539,  pp.  3-1018.   in  vol   1:     §5  .540-1929,   pp.   1021-2150.  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
ia  vol.  3;    i§  3086-4560,  pp.  3477-4845,  in  voL  4;    §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 
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Protest,  effect  of  waiver.  §  1109,  p.  1410  (form). 

Questions  for  jury,  wlietlier  plaintiff  bona  fide  liolder,  §  1085(4).  p.  139T 

(form);    §  1133,  pp.  142S,  1429  (form). 
Release  of  indorser,  by  delay  in  suing  maker,  §  1100,  p.  1407  (form). 

Effect  of  new  promise  by  indorser  after  discharge,  §  1102,  p.  1407 

(form). 
Extension   of  time  of  payment  to  person  primarily  liable,   §   1099,. 
'pp.  1406,  1407  (form). 
Signature,  authority  to  sign,  §  1110,  p.  1411  (form). 
Conditional  signing,  §  1112,  p.  1413  (form). 

Burden  of  proof  to  show,  §  1111,  p.  1412  (form). 

Effect   of   conditional   signing,   §   1111,   pp.   1411  to  1413   (form). 

Notes  given  by  abutting  owner  to  paving  contractor,  §  1113,  pp. 

1413,  1414  (form). 
Signing  on  condition  that  other  signatures  be  procured,  §  1112, 
p.  1413  (form). 
Sufficiency  of  signature  by  agent,  §  1061.  p.  13S2  (form). 
Stolen  drafts,  burden  of  proof  with  respect  to  showing  that  drafts  were 
stolen,  §  1094.  p.  1402  (form). 
Liability  of  holder.  §  1094.  pp.  1402.  1403  (form). 
Sufficiency  of  evidence  to  establish  liability,  §§  1131,  1132,  p.  1428  (form). 
Surrender  of  note,  effect  as  cancelling,  §  109S,  p.  1406  (form). 

BIRTH. 

Concealment,  criminal  prosecution,  §§  1807,  ISOS,  pp.  2073,  2074  (form). 

BLACKMAIL, 

See  Threats. 

BLANKS, 

Filling  in,  as  constituting  unauthorized  alteration  of  instruments,/|"7*3L 

pp.  1165,  1166  (form).  \ 

Authority,  §  1060,  p.  1382  (form).  ' 

BLASTING, 

Adjoining  owners,  liability  for  injuries  caused  by.  §  641.  p.  1095  (form). 
Personal  injuries  from  blasting  operations,  §  2373,  p.  2704   (form). 

Dutv  of  master  to  warn  servant  as  to  unexploded  charges,  §  3723,  pp. 

4()19.  4020  (form). 
Liability  of  master  to  servant,  §  3646,  p.  3918  (form). 

BLIND  PERSONS, 

Injuries  to,  from  defects  in  street,  liability  Of  city,  §  3939,  p.  4268  (form). 
From  vehicles,  §  4975,  p.  5237  (form). 

Contributory  negligence,  §  4999,  p.  5255  (form). 

BLOODHOUNDS, 

Matters  essential  to  be  shown  to  warrant  consideration  as  evidence  of 
acts  and  conduct  of,  §  1984,  p.  2256  (form). 

BLOOD  POISONING, 

Recovery  for  under  policy  of  accident  insurance,  §  601,  p.  10(J4  (form). 

BOARDS  OF  TRADE, 

Rules,  effect  on  third  persons,  §  1130,  p.  14.30  (form). 

BOARDS  OR  COMMISSIONS, 

Exerci.se  of  powers  by  less  than  entire  membership,  §  3906,  p.  4240  (form).. 

BOATS, 

See  Collision;   Siiii)i)ing. 

BODILY  HARM, 

See  A.ssault  and  Battery;    nomiclde. 

BOI>Y, 

See  Dead  Bodies. 
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BOILERS. 

Injuries  to  sei*vant  from  explosion  of,  duty  of  master,  §  36G9(1),  p.  3948 
(form). 
Duty  of  railroad,  §  3698(1),  p.  3984  (form). 

BONA  FIDE  HOLDERS, 

See  Bills  and  Xotes. 
Necessity  of  definition.  §  361,  p.  6G5. 

BONA  FIDE  PURCHASER, 

See    Bills   and    Notes ;     Fraudulent    Conveyances ;     Sales ;     Vendor   and 
Purchaser. 

BONDS, 

See  Fidelity  Insurance ;  Principal  and  Surety. 
Consideration  for  forthcoming  bond,  necessity  of  delivery  of  possession 

of  property,  §  1138,  pp.  1430,  1431  (form). 
Execution,  burden  of  proof  to  show,  §  1137,  p.  1430  (form). 
Fidelity  bonds,  liability  under,  §§  2475  to  2477.  pp.  2770.  2773  (form). 
Good  behavior  bond  or  bond  to  keep  peace,  §  1200,  p.  1485  (form). 
In.iunction  bonds,  liability  on,  §§  3149.  3150,  pp.  3521.  3522  (form). 
OfHcial  bonds,  liability  of  sheriff  on,  §  4798.  pp.  5032,  5033  (form). 
Redelivery  bond  in  replevin,  liability  under,  §  4592,  pp.  4873,  4874  (form). 

BOOK  ACCOUNT. 

What  constitutes  open  book  account.  §  629.  p.  1084  (form). 

BOOK  AGENTS, 

Authority  to  collect  subscription  price,  §  4237(2),  p.  4509  (form). 

BOOKS. 

Reading  law  to  jury  from  text  book,  §  411,  pp.  731,  732. 

BOOKS  OF  ACCOUNT, 
See  Evidence. 

BOUNDARIES, 

Acquiescence,   establishment   of  boundary  by,    §   1161,   pp.   1457   to  1459 

(form). 
Adjoiners,  effect  of  call  for  adjoining  tract  as  boundary,  §  1145,  pp.  1439, 

1440  (form). 
Adverse  possession,  encroachment  in  marking  out  boundaries,  §§  694  to 

697,  pp.  1132  to  1136  (form). 
Agreement  for  survey  of  boundary,  effect,  §  1162,  p.  1459  (form). 

Operation  to  defeat  title  by  adverse  possession,  §  739,  p.  1163  (form). 
Agreement  to  fix  boundary  irrespective  of  description  in  deed  or  grant, 
effect  of  agreement,  §  1160,  pp.  1455.  1457  (form). 
Essentials  of  agreement.  §  1159,  pp.  1453,  1454  (form). 
Matters  considered  in  determining  whether  there  was  agreement,  § 

1160(3),  p.  1456  (form). 
Power  of  parties  to  agree,  §  1160(3,  5),  pp.  1455,  1456  (form). 
Artificial   objects,    control   ovei    calls   for   course  or   distance,    §   1153(2), 
p.  1444  (form). 
Superiority  of  call  for  in  absence  of  natural  boundaries,  §  1155,  p. 
1449  (form). 
Certainty,  duty  to  adopt  description  which  is  the  most  certain,  §  1153(1, 

2),  pp.  1444,   1445  (form). 
Corners,  control  of  beginning  corner  over  other  corners,  §§  1153(2),  1154(1). 
pp.  1445,  1446  (form). 
Control   of  government  corners   over   field  notes,   §   1141(2),  p.   1435 

(form). 
Effect  of  original  location  by  government  surveyor,  §  1141,  pp.  1434, 
to  1438  (form). 

.§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Courses  and  distances,  control  by  artificial  marks,  §  1154(5),  p.  1448  (form). 
Control  by  natural  objects,  §  1154(2,5),  pp.  1447,  1448  (form). 
Control  of  course  over  distance,  §§  1153(2),  1154(1),  p.  1445  (form). 
Control  over,  of  calls  for  natural  or  artificial  objects,  §  1154,  pp. 

1445  to  1449  (form). 
Exceptions  to  rule  that  call  for  natural  or  artificial  objects  control, 

§  1157,  pp.  1450  to  1452  (form) ;    §  1164,  p.  1461  (form). 
Presumption  that  line,  two  points  of  which  are  given,  continues  in 

same  direction,  §  1143,  pp.  143S,  1439  (form). 
Reversing  course,  §  1144,  p.  1439  (form). 
Declarations,  effect  as  evidence  of  declarations  of  predecessor  in  title,  § 

1168,   p.   1463    (form). 
Fences  as  evidence,  where  monuments  are  no  longer  discoverable,  §  1147, 

p.  1440  (form) ;    §  1161(3),  p.  1458  (form). 
Field  notes,  effect  in  absence  of  proof  of  location  of  government  corners, 
§  1141(2),  p.  1435  (form). 
Presumption  in  favor  of  correctness,  §  11(34,  p.  1461  (form). 
What  are,  §  1141(3),  p.  1435  (form). 
High-water  mark  of  stream  as     boundary.  §  1149.  pp.  1441,  1442  (form). 
Highway  as  boundary,  §  1148,  pp.  1440,  1441  (form). 

Control  of  call  for  road  over  courses  and  distances,  §  1156,  p.  1450 

(form). 
Deflection  from  highway  called  for  to  make  survey  close,  §  1148,  p. 
1441  (form).  -^ 

Intention  of  grantor,  as  determining  which  of  two  or  more  particulai- 

rules  of  location  shall  govern,  §  1140,  pp.  1433,  1434  (form).  j 

Interpretation  of  deed  in  general,  §§  1139,  1140,  pp.  1433,  1434  {foYmy 
Invading  province  of  jury,  instruction  on  evidence  as  to,  §  55,  p.  99. 
Lines  actually  run  and  marked,  as  best  evidence  of  boundary,  §  1146,  p. 
1440  (form). 
Control  over  calls  for  courses  and  distances,  §  1158(2),  p.  1452  (form). 
Lost  government  corner,  method  of  relocating  lost  quarter  section  corner. 

§  1142,  p.  1438  (form). 
Meander  line,  as  line  of  boundary,  §  1150,  pp.  1442,  1443  (form). 

Exception  to  rule  that  meander  line  is  not  a  line  of  boundary,  §  1150 
(2),  p.  1443  (form). 
Mining  claims,  marking  boundaries  on  ground,  §  3843,  p.  4189  (form). 
Natural  objects,  control  over  other  calls,  §§  1153(2),  1154,  pp.  1444  to  1449 

(form). 
Original  government  survey  as  evidence.  §  1165,  pp.  1461,  1462  (form). 

Control  over  other  surveys,  §  1165(1),  p.  1461  (form). 
Other  documents  than  deed  or  grant  as  evidence  of  boundaries,  §  1151,  p. 
1443   (form). 
Effect  of  reference  to  other  documents,  §  1152,  p.  1444  (form). 
Parol  agreement  as  to  boundary,  validity  and  effect.  §  1160(1),  p.  1455 

(form). 
Prcisumptions  and  burden  of  proof,  §  1163,  pp.  1459.  1460  (form). 

Prcsiimptif>n  in  favor  of  corrtlbtness  of  field  notes,  §  1164,  pp,  1460, 

IHU   (form). 
Presumptions  in  favor  of  correctness  of  survey  l)y  government  sur- 
veyor, §  1163(1),  pp.  1459,  1460  (form). 
Prtsumptions  witli  resi)ect  to  straightncss  of  line  called  for  as  bound- 
ary, g   1143,  p.  1438  (form). 
Quantity,  control  of  boundaries  ascertained  by  platted  government  sur- 
vey over  (luantity,  §  1141(3),  p.  143<j   (form). 
Control  of  call  for  fiuantity  i)y  other  calls,  §  1158,  p.  1452  (form). 
QucstioiiH  for  Jury,  li»<:itioii  of  lioiiiidary  line,  §  1154(4).  p.  1448  (form). 
Reference  to  other  documenls,  effect,  §  1152,  p.  1444  (form). 
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Relative  importance  or  wpi.i,'lit  of  various  calls,  j^eneral  rule,  §  115S,  pp. 

1444,  1445  (form). 
Removal  of  landmarks,  action  for  penalty  for  removing.  §§  1171  to  1173 

pp.  14(>4,  1465  (form). 
Resurveys,  duty  of  surveyor  to  find  old  corners,  §  1141(3),  p.  1438  (form). 
Reversing  course,  when  permitted.  §  1144,  p.  14.39  (form) ;    §  1153*2),  p. 

1445  (foiTu) ;    §  1154(1),  p.  1446  (form). 
River  or  stream  as  boundary.  §  1149,  pp.  1441,  1442  (form). 
Effect  of  meander  line,  §  1150,  pp.  1442.  1443  (form). 
River  as  boundary  of  state,  §  4817,  p.  5048  (form). 
Sufficiency  of  evidence,  §§  ll(i9,  1170,  pp.  1463.  1464  (form;. 
Survey  not  made  in  compliance  with  statute,  effect,  §  1167,  pp.  1462,  1463 

(form). 
Sui-veys  of  county  surveyors,  effect  as  evidence,  §  1166,  p.  1462  (form). 
BRAKES, 

Duty  of  railroad  to  employee,  automatic  air  brake,  §  3695,  pp.  3982,  3983 
(form). 
Inspection  of,  §  3670(1),  p.  3951  (form). 
Safety  of  braking  wheel.  §  3697,  pp.  .3983,  3984  (form). 

BREACH  OF  PROMISE  TO  MARRY, 

Aggravation  of  damages,  effect  of  making  false  charges  bearing  on  char- 
acter of  plaintiff,  §  1106.  p.  1483  (form). 
Seduction  of  plaintiff.  §  1194,  pp.  1480  to  1482  (form). 
Burden  of  proof,  §  1184,  p.  1473  (form). 
Character  of  defendant,  consideration  on  issue  of  making  of  promise,  § 

1186,  p.  1473  (form). 
Character  or  reputation  of  plaintiff  as  bearing  on  question  of  damages, 

§  1193,  pp.  1479,  1480  (form). 
Damages,  §§  11S9.  1190,  pp.  1474  to  1478  (form). 

Conduct  of  plaintiff"  prior  to  alleged  promise  as  ground  for  mitiga- 
tion, §  1191(2),  p.  1478  (form). 
Effect  of  stories  circulated  by  defendant  concerning  plaintiff,  §  1195, 

p.  1482  (form). 
Financial  circumstances  of  defendant  and  reasonable  expectations  of 
plaintiff  of  worldly  advantage,  §   1190,  pp.   1475  to  1478   (form) ; 
§  1197,  p.  1484  (form). 
Mitigation  of  damages,  §  1191,  p.  1478  (form). 
Recovei"}'  for  mental  anguish,  §  1190.  pp.  1475  to  1478  (form). 
Defenses  to  action  for  breach,  existing  marriage  of  defendant  at  time  of 
making  promise,  §  1182,  pp.  1471,  1472  (formj. 
Ill  health,  §  1180,  p.  1471  (foi-m). 

Subsequent  relations  of  parties,  §  1181,  p.  1471  (form). 
Elements  of  cause  of  action,  §  1174,  p.  1467  (form). 

Financial  circumstances  of  defendant,  consideration  on  question  of  dam- 
ages. §  1190,  pp.  1475  to  1478  (form) ;     §  1197.  p.  1484  (form). 
Good  faith  of  defendant  in  seeking  postponement  of  marriage,  as  bearing 

on  question  of  damages.  §  1192,  p.  1479  (form). 
Ill  health  or  diseased  condition  of  plaintiff  as  defense,  §  1180,  p.  1471 

(form). 
Intimacy  of  relations  of  parties,  evidence  considered  upon  issue,  §  1187, 

p.  1473  (form). 
Legality    of  agreement,   agreement   conditioned  on    sul)mission   to   illicit 

intercourse,  §  1176,  p.  1469  (form). 
Limitation  of  actions,  §  3407,  p.  3792  (form). 

Marriage  of  defendant  to  another  woman  as  breach  of  agreement,  §  1179, 
p.  1470  (form). 

§§  1-539,  pp.  3-1018,   in  vol   1;     §§  .540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474. 
inl  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  In  vol.  4;    §§  4561-5361,  pp    4849-5564,  in  vol.  5. 
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Requisites  of  contract,  §  1175,  pp.  1467  to  14(59  (form). 

Subsequent  offer  of  performance,  effect  as  defense  to  action  for  breach- 

or  as  ground  for  mitigation  of  damages,  §  1191(3),  p.  1478  (form). 
Sufficiency  of  evidence  of  promise  to  marry,  §  1188,  p.  1474  (form). 
Time  of  performance  of  agreement,  \Yliere  no  time  specified  in  agreement, 

§§  1177,  1178,  p.  1470  (form). 
Waiver  of  breacli,  §  1183,  p.  1472   (form). 

BREACH  OF  THE  PEACE, 

Arrest  without  warrant,  right  to.  §  82G(1),  p.  1223  (form). 

Bond  to  Iveep  peace,  insanity  of  principal  obligor  as  defense  to  action  for 

breach,  §  1200,  p.  1485  (form). 
Resisting  arrest  for,  right  of  officer  to  slay,  §  2938,  p.  3234  (form). 
Use  of  abusive  language  on  street,  §§  1198,  1199,  p.  1485  (form). 

BRIBERY, 

Actual  tender  of  bribe,  necessity  as  element  of  offense,  §  1204,  p.  1487' 

(form). 
Authority  of  agent  to  bind  principal  by  receiving  bribe,  §  1203,  p.  1486 

(form). 
Definition  of  bribe,  §  1204.  p.  1487  (form). 

Elements  of  offense.  §  1201,  p.  1486  (form).  -\ 

Influence  upon  official  action,  necessity  of  showing,  §  1202,  p.  1486  (forn^). 
Peace  officer,  who  are  peace  officers,  §  1204,  p.  1487  (form). 
Purpose  of  offering  bribe,  inducing  appointment  of  defendant  to  official 

position,  §  1205,  p.  1487  (form). 
Purpose  of  receiving  bribe,  taking  of  money  by  ofl3jcial  to  influence  action 

of  other  oflicers,  §  1206,  p.  1488  (form). 

BRIDGES, 

Capacity  or  strength  of  bridge,  dutv  to  provide  for  heavy  or  extraordina- 
ry loads,  §  121S,  pp.  149G,  1497  (form). 
Carrier's  liability  for  defective  bridge,  §  1552(2),  p.  1802  (form). 
Carrying  away  by  flood,  liability  for  injuries  to  lower  riparian  owner, 

§  1219,  p.  1497  (form). 
ContriI)utory  negligence  as  defense  to  recovery  for  injuries  from  defects, 
§§  122G,  1227,  pp.  1504,  1505  (form). 
Care   re(iuired   in   crossing   bridge   with   traction   engine,   §   1228,   p. 
1505  (form). 
Drawbridges,  care  required  to  protect  travelers  from  injury  while  using, 
§  1220,  pp.  1497,  1498  (form). 
Liiibility  for  injuries  to  boat  from  refusal  to  open  draw,  §  1210,  p. 
1491  (form). 
Guard  rails,  duty  to  furnish,  §  1216,  pp.  1495.  1496  (form). 
Injuries  to  persons  using  bridge,  care  required  to  guard  against,  §  1211,, 
pp.  1491  to  ]493  (form)  ;  S§  1215  to  1217,  pp.  1494  to  1496  (form) ; 
§  1224(2),  pp.  1.501,  1.502  (form). 
Contributory  negligence,  *;§  1226  to  122S,  pp.  1504,  1505  (form). 
Drawbridges,   §  1220,  pp.   1497,  1498   (form). 
Injuries  from  defects  in  approach  to,  S  ;!9.''.0.  p.  4259  (form). 
Injuries  to  riparian  owner,  from  carrying  away  of  bridge  by  flood,  §  1219, 
1).  1497  (form). 
Through  obstruction  of  water  course,  §  5190(1,4,6),  pp.  5378,  5380, 
5382    (form). 
Inspection,  duly  to  cause  in.spectiou  by  skillful  persons,  §  1215,  pp.  1494, 
3495    (form). 
Duty  Willi  resitcct  to  froqucMicy  of  inspections,  §  1215,  p.  1495  (form). 
Latent  defects,  lialiilily  for  injuries  resulting  Iroiu,  S  1217,  ji.  14'.H!  (loruu. 
Locution   as  ."iffectiug  duly   to  <'<iiisl  met  or  rejijiir,   bridge   on  state   line,, 
duly  of  coiinly  witii  respect  to,  §  J207,  i).  1490  (form). 
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Bridge  on  town  line,  duty  of  town  with  respect  to,  §  1208,  p.  1490 
(form). 
Notice  of  defects    to  county  or  municipality,  necessity  to  charge  with  lia- 
bility. §  1223,  pp.  1500,  inoi  (form). 
Sufficiency  of  notice.  §  1223,  pp.  1500,  1501  (form). 

Constructive  notice.  §  1224,  pp.  1501  to  1503  (form). 
Necessity  of  actual  notice,  §  1224(3),  p.  1502  (form). 
Obstruction  by,   of  navigable  stream,  §§  4039  to  4041,  pp.  4347  to  4351 

(form). 
Opportunity    to   repair,    right    of  municipality    to    before    being   charged 

with  liability  for  defects,  §  1225,  p.  1503  (form). 
Original  construction,  liability  for  defects  in,  §  1212,  p.  1493  (form). 
Plan   of  bridge,  care  required  with  respect  to  plan  adopted.  §  1213,  p. 

1493  (form). 
Private  bridges,  duty  with  respect  to,  §  1221,  p.  149S  (form). 
Proximate  cause,  defective  condition  of  bridge  as  remote  and  not  proxi- 
mate cause  of  injury  sued  for.  §  1229.  p.  1506  (form). 
Public  character  of  bridge,  §  1209,  p.  1490  (form). 
Railroad  bridge,  duty  of  railroad  to  servants  with  respect  to  safety  of, 

§  3654,  pp.  3929,  3930  (form). 
Repair,  duty  of  town  or  county  to  keep  bridge  in,  §  1214,  pp.  1493,  1494 
(form). 
Right  to  opportunity  to  repair,  §  1225,  p.  1503  (form). 
Temporary  bridges,  duty  as  to,  §  1222,  p.  1499  (form). 
Willful  destruction  of  bridge,  criminal  liability,  §  1209,  p.   1490   (form). 

BROKERS, 

See,  also.  Boards  of  Trade;    Factors;    Principal  and  Agent. 
Action  for  commissions,  burden  of  proof,  §  1280,  p.'  1566  (form). 

Parties,  §  1279,  p.  1566  (form). 
Advances,    recovery   by    broker   of   advances   on    margin    transactions,    § 

1239,  pp.  1520,  1521  (form). 
Right  of  broker  to  sell  stock  to  reimburse  himself  for,  §  1247,  pp. 

1526,  1527  (form). 
Sufficiency  of  notice  of  sale  of  stock  to  reimburse  broker  for,  §  1248, 

p.   1527  (form). 
Adverse  interest  of  broker  as  affecting  right  to  compensation,  §  1254,  p. 

1530  (form). 
Compensation,   broker   as  procuring  cause  of  contract,  §   1266,  pp.  1546 

to  1551  (form). 
Compliance  with  terms  imposed  by  principal,  §  1261,  p.  1540  (form). 
Contract  induced  by  misrepresentations  of   broker,  §   1268,  p.   1551 

(form). 
Duty  to  effect  sale  or  other  transaction  within  reasonable  time,  § 

1263,  pp.  1542  to  1544  (form). 
Duty  to  procure  binding  contract,  §  1264,  pp.  1544,  1545  (form). 
Effect  of  custom   in  determining  amount,  §  1259(3),  p.   1535  (form). 
Effect  of  introducing  customer  to  principal,  §  1267.  p,  1551  (form). 
Good  faith  of  broker  as  affecting,  §  1253,  pp.  1529.  1530  (form). 
Illegality  or  fraudulent  character  of  transaction  as  between  princi- 
pal parties,  §  1276,  p.  1563  (form). 
Negotiations,  after  abandonment,  reopened  at  instance  of  broker,  § 

1272.  p.  1555  (form). 
Nonexclusiveness  of  agency  as  affecting  right,  §  1273,  pp.  1556,  1557 

(form).  - 
Rate  or  amount,  §  1257,  p.  1533  (form). 

Effect  of  custom  in  determining,  §  1259(3),  p.  1535  (form). 

§§1-539,  pp.  3-1018,  in  vol  1;    §§  540-iri29,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474,. 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5331,  pp.  4S49-5564,  in  vol.  5. 
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Where  agreement  is  to  deliver  stock  as  commission,  §  1258,  p. 
1534  (form). 
Readiness  and  ability  of  customer  to  comply  with  terms  of  contract 

procured  by  broker,  §  1265,  p.  1546  (form). 
Rerovery  of  reasonable  value  of  services,  §  1259,  pp.  1534  to  1536 
(form). 
Right  of  principal  to  act  independently  of  broker,  §  1274.  pp.  1557   to 
1559  (form). 
Sale  of  bonds  not  consummated  because  of  their  invalidity,  §  1277, 

pp.  15&3,  1564  (form). 
Sufficiency  of  services  in  general  to  entitle  to  commissions,  §  1260, 

pp.  1536  to  1540  (form). 
Transactions  closed  directly  between  principal  and  customer.  §  1270. 
pp.  1552  to  1555  (form) :    §  1274,  pp.  1557  to  1559  (form). 
Transactions  concluded  after  efforts  of  broker  have  terminated, 

§  1271.  p.  1555  (form). 
Transaction  concluded  on  other  terms  than  those  broker  permit- 
ted to  give.  §  1262,  pp.  3541,  1542  (form). 
Transactions  closed  through  other  agents,  §  1269,  p.  1552  (form). 
Right  of  broker  not  having  exclusive  agency,  §  1273,  pp.  1556, 
1557  (form). 
Transactions  not  consummated  because  of  refusal  or  failure  of  princi- 
pal to  do  his  part,  §  1275,  pp.  1559  to  1563  (form). 
Concealment  by  broker  from  principal  of  material  matters  affecting  sub- 
ject matter  of  agency,  §  1238,  p.  1520  (form). 
Division  of  commissions  between  brokers,  §  1278.  p.  1564  (form). 
Double  agency,  right  of  broker,  acting  for  both  parties  to  proposed  con- 
tract, to  compensation,  §  1255,  pp.  1530  to  1532  (form). 
Existence  of  relation,  creation  by  implied  agreement,  §  1232(3),  p.  1513 
(form). 
Effect  of  stipulation  that  price  received  for  property  shall  be  net. 

§  12.30(2,  3),  p.  1510  (form). 
Necessity  of  express  conti-Jict  of  employment,  §  1232,  pp.  1512.  1513 

(form). 
Requisites  of  contract  of  employment,  §  1231,  pp.  1510  to  1512  (form). 
Extent  of  authority,  authority  to  sell  corporate  stock,  number  of  shares 
authorized  to  be  sold,  §  123.5,  pp.  1517,  1518  (form). 
Authority  to  sell  corporate  stock,  terms  of  payment,  §  1235,  p.  1518 

(form). 
Power  to  make  written  contract,  §  1236,  p.  1518  (form). 
Futures,   right  of  broker  with   respect  to   dealings   in,   §   1241,   p.  1522 

(form). 
Iraproi>erly   closing  account,   measure  of  liability   of  broker,   §   1250,  p. 

1528  (form). 
Interest,  right  of  broker  to  interest  on  monthly  balances,  §  1240,  p.  1521 

(form). 
Investments,  care  required  from  broker,  §  1237,  p.  1519  (form). 
Liability  to   tliird   ]i*'isi)iis,   inisroprcsontation  of  price  principal   was  to 

receive,  §  1281,  p.  irt<;~  (form). 
Margin  transact  ions,  duty  of  customer  with  respect  to  keeping  up  mar- 
gins, §  124;'.,  p.  152;{  (form). 
Right  of  broker  to  sell  stocks  because  of  insiiHicient  margin,  §  1244, 
p.  1.524  (fonn). 
Burden  of  proof,  §   1249,  p.  1.527  (form). 
Status  of  broker  with  rcsjicct  to  .stocks  ciuricd  on  ni.'irgin,  §  1242,  p. 

1522  (form). 
Waiver  of  right  to  sell  stocU   for  failure  to  furnish  margin,  §§  1245, 
1246,  pp.  1524  to  1526  (form). 
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Ratification  of  act  of  broker  in  making  written  contract.  §  1236,  p.  1519 

(form). 
Reasonable  time,  right  of  broker  to  reasonable  time  for  effecting  deal, 

§  1263.  pp.  1542  to  1.544  (form). 
Revocation  of  authority,  §  ]2.33.  pp.  1513  to  1517  (form). 

Inability  to  revoke  so  as  to  affect  acts  already  done,  §  12,33(3)    p 

1516  (form). 
Revocation  as  subterfuge  to  conceal  from  other  parties  existence  of 

agency,  §  1233(1),  p.  1514  (form). 
Revocation  for  purpose  of  defeating  right  to  commissions,  §  1233(1.  3). 

pp.  1515.  1516  (form). 
Sufficiency  of  revocation,  §  1234,  p.  1517  (form). 
Secret  profits,  duty  of  broker  to  account  for,  §  1238,  p.  1519  (form). 
Time  of  sale,  necessity  of  compliance  by  broker  with  terms  imposed  bv 

principal,  §  1261(2),  p.  1540  (form). 
Volunteers,  necessity  of  employment  as  broker  to  entitle  plaintiff  to  com- 
missions, §  1230(1),  p.  1510  (form). 
Who  liable  for  services  where  buyer  employs  broker,  §  1256,  p.  15.32  (form). 
Wrongful  sale  of  stock  by  broker,  measure  of  damages,  §  1251,  p.  1528 
(form). 

BROTHEL, 

See  Disorderly  House. 

BUILDING  AND  CONSTRUCTION  CONTRACTS, 
See,  also,  Architects. 
Acceptance  of  work  done  as  compliance  with  contract,   §  1296,  p.  15S3 

(form). 
Arbiter  on  question  of  performance,  conclusiveness  of  decision,  contract 
for  public  improvements,  §§  3S91,  3S92,  pp.  4230,  4231  (form). 
Duty  to  secure  approval  of  third  person   designated  in  contract,  g 
1314.  p.  1596  (form). 
Architect  or  engineer,  conclusiveness  of  decision  upon  parties,  §  1310(4), 
p.  1595  (form) ;   §§  1317  to  1319,  pp.  1598  to  1600  (form). 
Estimates  of  engineer,  as  essential  to  recovery  by  contractor,  §  1315. 
p.  1597  (form). 
Bond  of  contractor,  liability  on.  §  1321,  pp.  1600,  1601  (form). 

Recovery  by  contractor  on  subcontractor's  bond,  §  1324,  p.  1603  (form). 
Burden  of  proof  in  action  by  contractor  for  compensation,  §  1320,  p.  1600 

(form). 
Compensation  of  contractor  or  price  of  work  done,  basis  or  method  of 
compensation,  §  1304,  p.  15S9  (form) ;   §  1.305,  p.  1590  (form) ;   §  130G, 
p.  1591  (form). 
Guaranty  as  to  maximum  price,  §  1307,  p.  1591  (form). 
Waiver  of  rights  of  contractor,  §  1309,  p.  1592  (form). 
Damages,  breach  of  contract  by  owner,  §§  1299.  1300,  p.  1585  (form). 
Defective  performance,   deductions  from  compensation   of  contractor  on 
account  of  defects,  §  1316,  pp.  1597,  1598  (form). 
Measure  of  recovery  of  owner  on  account  of,  §  1303,  pp.  1588,  1589 
(form). 
Defects  in  plan,  nonliabilitv  of  contractor  for  resulting  collapse  of  build- 
ing, §§  1295,  1297,  pp.  1582  to  1584  (form). 
Right  of  contractor  to  recover  for  cost  of  re-building  caused  bv  de- 
fects, §  1297,  p.   1584   (form). 
Defenses  to  action  for  price  of  contract,  defense  that  plaintiff  not  real 

party  in  interest,  §  1290,  p.  1579  (form). 
Delay,  power  of  architect  to  declare  forfeiture  for  delays  caused  bv  his 
own  fault,  §  1319,  p.  1600  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-1845,  iu  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Recovery  by  contractor  on  account  of  delay  caused  by  owner,  §  1301, 

p.  15S6  (form). 
Recovery   by   owner  for   delay,    damages,    §   1302,   pp.   1586   to   15S8 

(form). 
ResiX)nsibility  for   delay   caused  by  acts  of  owner,  §   1292,  p.   1580 

(form).  ' 

Waiver  of  delay  of  contractor,  §  1293,  p.  1581  (form). 
Dimensions  of  structure,  agreement  to  construct  tunnel  of  certain  num- 
ber of  feet,  "more  or  less,"  §  1322,  pp.  1601,  1602  (form). 
Excuses  for  nonperformance  by  contractor -or  subcontractor,  default  of 

owner  or  principal  contractor,  §  1294,  pp.  1581,  1582  (form). 
Extra  work,  §  1310,  pp.  1593  to  1595  (form). 

Conclusiveness  of  decision  of  architect  as  to  rigbt  to  recover  for,  § 

1318,  p.  1599  (form). 
Necessity   of  securing  consent  of   owner  in  writing  to   entitle   con- 
tractor to  recover  therefor,  §  1312,  pp.  1595,  1596  (form). 
Modification  of  contract,  with  respect  to  compensation,  §  1308,  p.   1592 

(form), 
opportunity   to  remedy   defects,   right  of  contractor  to,   §   1298,  p.  1584 

(form). 
Particular  tests   of   performance,    agreement    that   structure    shall   have 
certain  capacity  or  be  of  certain  strength,  §§  1286,  12S9,  pp.  1575, 
1576  (form). 
Capacity  of  well.  §  1288,  p.  1576  (form). 
Duty  of  contractor  to  exercise  reasonable  economy  in  employment  of 

labor,  pui-chase  of  material,  etc.,  §  128.".,  p.  1571  (form). 
Dutv  to  perform  in  manner  satisfactory  to  a  reasonable  man,  §  1284, 

p.  1571  (form). 
Stipulation  that  house  shall  be  ready  for  occupancy,  §  1287,  p.  1575 
(form). 
Percentage  contracts,  §  1.306,  p.  1591  (form). 

Questions  for  jury,  question  of  waiver  by  contractor  of  rights  as  to  com- 
pensation, §  1309,  p.  1592  (form). 
Reserved  percentages,  conditions  i)recedent  to  recovery,  §  1313,  p.  1596 

(form) ;    §  1920,  p.  2146  (form). 
Specilications,  recovery  for  expense  caused  by  deviations  from.  §  1311,  p. 

1595  (form). 
Strength  of  structure,  contract  to  build  a  wharf  for  landing  purposes 

only.  §  1289,  pp.  1576  to  1578  (form). 
Subletting,  right  of  contractor  to  recover  for  work  done  through  subcon- 
tractors, §  1291,  pp.  1579.  15S0  (form). 
Substantial   performance,   as  fulfilling  requirements  of  contract,  §  1285, 
pp.  1571  to  1575  (form). 
Contract  for  construction  of  sewer,  §  3SS9,  p.  4229  (form). 
Time  of  r)crformance,   excuse   for   delay   of   contractor,    §   1292,   p.   1580 
(form). 
BUILDING   AND  LOAN  ASSOCIATIONS, 

By-laws,  effect  of  changes  in  by-laws  on  rights  of  members,  §  1327,  p. 

"l605  (form). 
Reiirescntation  by  agents,  §  1325,  p.  1G04  (form). 

Rights   of  members  or  stockholders,   recovery   upon  stock    as   fully   ma- 
tured, S  ]:!26,  pp.  1604,  1605   (form). 
Waiver  of  rights  arising  out  of  contract  as  to  stock,  §  1327,  pp.  1605, 
1600  (form). 

r.T'TLDINGS, 

Set',  also,  I'.nildlng  and  Construetion  Contracts. 
Collapse  of  building,  us  defense  to  action  for  rent,  §  3209,  pp.  3G01,  3602 
(form). 
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Linhility  of  master  for  resnltinsc  injuries  to  servant,  §  3645,  pp.  3917, 
8918  (form). 
Violntion  of  ordinance  in  erecting  as  defense  to  recovery  for  injuries  to, 
§  651,  p.  1101  (form). 

BULL, 

Contributory  negligence  as  defense  to  recovery  for  injuries  from,  §  780(3), 
p.    1194    (form). 

BURDEN  OF  PROOF, 

See. .also,  specific  titles  such  as  Abduction;    Abutting  Owners;    xVlter- 
ation  of  Instruments,  etc. 
Definition,  necessity,  §  359,  p.  663. 
Necessity,  propriety  and  sufficiency  of  instructions  in  general,  §§  203  to 

207,  pp.  397  to  407. 
Province  of  jury  with  respect  to  determining  question  of.  §  93,  p.  177. 
Shifting  burden,  propriety  of  instruction  as  to,  §  206,  p.  401. 
Special  interrogatories,  sufficiency  of  instructions  where  case  submitted 
on,  §  301,  p.  579. 

BURGLARY, 

Aiding  and  abetting,  liability  as  principal.  §  1343,  pp.  1619  to  1622  (form). 
Attempt  to  commit,  §  1345,  p.  1624  (form). 
Breaking,  necessitv  to  constitute  offense,  §  1329,  p.  1611  (form). 
Sufiieiency  of,  §  1.330.  pp.  1611.  1612  (form). 

As  dependent  upon  time  of  commission  of  offense,  §  1333(2),  p. 

1615  (form). 
Necessity   of  breaking  lock  or  other   fastening,   §   1331,  p.   1613 
(form). 
Chicken  house,  offense  of  breaking  and  entering,  §  1337,  p.  1616  (form). 
Confession,  confession  of  theft,  effect  as  warranting  conviction,  §  1358, 

p.  1641  (form). 
Consent  of  owner  or  occupant  of  building  to  enter,  §  1332,  pp.  1613,  1614 

(form). 
Elements  of  offense,  §  1328,  pp.  1608  to  1610  (form). 
Entry,  sufficiency,  §  1333,  pp.  1614,  1615  (form). 
House,  what  constitutes  separate  house,  §  1335,  p.  1615  (form). 
Included  offenses,   conviction  of  entering  dwelling  house  without  breaii- 
ing,  §  1348,  p.  1625  (form). 
Conviction  of  larceny,  §  1349,  pp.  1626,  1627  (form). 
Conviction  of  larceny  as  well  as  burglary,  §  3295,  p.  3622  (form). 
Identity  of  goods  stolen,  sufficiency  of  evidence  of,  §  1357,  p.  1641  (form). 
Intent,  at  time  of  entering  premises  burglarized,  §  1341,  p.  1619  (form). 
Necessity  of  proof  of  intent  to  commit  rape.  §  1356,  p.  1640  (form). 
Necessity  of  showing  felonious  intent,  §§  1339,  1340,  pp.  1617,  1618 

(forra). 
Sufficiency  of  proof  of,  §  1356,  p.  1640  (form). 
Intoxic-ation  of  defendant,  consideration  on  question'  of  intent,  §  1355,  p. 

1640   (form). 
Knowledge  by  owner  of  burglary  as   constituting   consent,   §  1332(2),  p. 

1613  (form). 
Nighttime,  definition,  §  1-334,  p.  1615  (form) ;    §  1350(2),  p.  1628  (form). 
Ownership  of  premises  burglarized,   proof  of  allegations   of  indictment, 

§§   1346,   1347,  p.   1625   (form). 
Possession  by  defendant  of  goods  taken  from  burglarized  premises,  com- 
ment by  court  on  effect  as  evidence  of  guilt,  §  61,  p.  113. 
Presumption  from,  §  1351,  pp.  1628  to  1635  (form). 

Effect  of  possession  not  exclusive,  §  1352,  p.  1635  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1:    §§  540-1^29,   pp.  1021-2150,  in  vol.  2;    §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Sufficiency  of  evidence,  §  1354,  p.  1640  (form). 
Sufficiency  of  explanation,  §  1353,  pp.  1636  to  1640  (form). 
Possession  of  burglarious  implements,  prosecution  for  having  possession, 

§  1360,  p.  1642  (form). 
Premises  burglarized,  character,  §§  1335,  1336,  pp.  1615,  1616  (form). 
Presumptions  and  burden  of  proof,  §  1350,  p.  1628  (form). 

From  possession  of  stolen  goods,  §§  1351  to  1354,  pp.  1628  to  1640 

(form). 
Presumption  as  to  purpose  of  entering  building,   §  1350(2),  p.  1628 
(form). 
Railroad  car,  intent  of  defendant  as  material  element  of  ofCense  of  break- 
ing and  entering,  §  1340,  p.  1618  (form). 
Necessity  that  objects  of  value  should  be  contained  therein,  §  1338,  p. 

1617  (form). 
Proof  of  averments  as  to  ownership  of  goods  in  car,'  §  1347,  p.  1625 

(form). 
Sufficiency  of  breaking,  §  1331,  p.  1613  (form). 
Rape,  burglary  with  intent  to.  §  1344,  pp.  1622  to  1624  (form). 
Room,  what  constitutes,  §  1336,  p.  1616  (form). 
Taking  of  property,  necessity  of  showing.  §  1342,  p.  1619  (form). 
Time  of  breaking  and  entering,  in  nighttime,  §  1334,  p.  1615  (form). 
Verdict,  form,  §  1359,  p.  1641  (form). 

BURNT  RECORDS  ACT, 
See  Records. 

BY-LAWS, 

See  Building  and  Loan  Associations ;    Corporations. 

c 

CAISSON  DISEASE, 

Assumption  of  risk  of,  §  3736,  p.  4037  (form). 

CANADA  THISTLES, 

Duty  of  railroad  with  respect  to  extermination  of,  §  4296,  p.  4554  (form). 

CANALS, 
.     Care  required  in  navigating,  §§  4806,  4807,  pp.  5041,  5042    (form). 

CANCELLATION  OF  INSTRUMENTS, 

Conditions  precedent,  restoration  of  status  quo,  §  1368,  p.  1646  (form) ; 

§  4581,  p.  4S&4  (form). 
Fraud  as  ground,  §  1362,  pp.  1643,  1644  (form) ;    §  4579(4),  p.  4862  (form). 
Grounds  in  general,  §  1361,  p.  1043  (form). 

Ignorance  of  grantor  of  contents  of  deed,  §  1366,  p.  1645  (form). 
Mistaken  belief  as  to  character  of  instrument  acknowledged  induced  by 

fraud,  §  1367,  p.  1&46  (form). 
Nonperformance   as   ground,   deed   given   in  consideration  of  support  of 

graiuor;    §  1364,  p.  1644  (form). 
Relief  awarded,  §  1369,  p.  1646  (form). 
Undue  Inlluence  as  ground,  §  1363,  p.  1644  (form). 
Waiver   of   right    to   cancel   for   nonperforniance,   §   1364,  pp.    1644,   1645 

(form). 

CAPITAL  CASKS, 

Fullness  of  instructions,  necessity  of  request  for  more  specific  instruc- 
tions, §  471,  p.  851. 
PuniNlnncnt,  discretion  of  jury  with  respect  to  imposing  capital  punish- 
ment, §  :'.<)K2,  p.  3470  (form). 
Dutv  of  court  to  instruct  as  to  power  of  jury  to  mitigate,  §  356,  p. 

654. 
I'ower  of  court  to  instruct  as  to,  §  355,  p.  053. 
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CAPITAL  CASES— Coutiiiued, 

Reasonable  doubt,  necessity  that  court  should  define,  §  260,  p.  508. 
Time  for  makins?  objections  to  instructions,  S  509,  p.  1)33. 
Written  instructions,  requirement  of,  §  44G,  p.  809. 

CARD  PLAYING, 

See  Gaming, 

CARLISLE  TABLES, 
See  Damages. 
Effect   as   evidence  in   action  for  death  by   wrongful  act,  §  2123(2),   p. 
2492  (form). 

CARNAL  KNOWLEDGE, 

See  Incest ;   Rape  ;     Seduction. 

CARRIERS, 

See  Carriers  of  Goods;    Carriers  of  Live  Stock;    Carriers  of  Passengers. 

CARRIERS  OP  GOODS, 

Act  of  God  as  «ause  of  loss,  §  1383,  p.  1670  (form). 

Concurrent  negligence  of  carrier,  §  1384,  p.  1670  (form) ;    §  1394,  p. 
1674  (form). 
Agreed  valuation  of  goods,  power  to  stipulate,  §  138.5(2),  p.  1671  fform). 
Bill  of  lading,  effect  of  recitals  that  goods   received  by   carrier  in  ap- 
parent good  order,  §  1419,  p.  1689  (form). 
Necessity  of  issuance  to  charge  carrier,  §  1387,  p.  1672  (form). 
Requiring  surrender  before  delivery  of  goods,  §  1397.  p.  1677  (form). 
Right  of  carrier  to  insist;  on  production  before  delivery,  §  1401, 
p.  1679  (form). 
Carrier  or  warehouseman,  extent  of  liability  as  warehouseman,  §  1411,  p. 
1685   (form). 
Nature  of  liability  with  i-espect  to  goods  kept  before  or  after  trans- 
portation, §  1411,  p.  16S4  (form). 
Cars,   contracts  to  furnish  and  liabilitv  for  breach  thereof,  §  1379,  p. 
1668  (form). 
Damages  for  breach,  §  1380,  p.  1668  (form). 
Loss   of  profits   as  element  of  recovery  for  breach,   §   1380,  p. 
1668  (form). 
Duty  to  furnish  in  absence  of  contract,  §  1371,  p.  1665  (form). 

Burden    of   proof   in    action   for    failure    to  furnish,   §   1377,    p. 
1667  (form). 
Contributory  negligence  of  shipper,  §  1375,  p.  1666  (form). 

Damages  for  failure  to  furnish,  §  1378,  p.  1668  (form). 
Nature  of  obligation,  §  1374(2),  p.  1666  (form). 
Excuses  for  failure  to  furnish,  §  1374,  p.  1666  (form). 
When   duty   to  furnish   on   request  deemed   complied  with,   §§  1372, 

1373,  pp.  1635,  1666  (form). 
Who   entitled   to   enforce  cause  of  action   for  failure  to  furnish,   § 
1376.  p.  1667  (form). 
Claim  by  shipper  for  damages  or  notice  of  loss,  penalty  for  delay  in  set- 
tling claim,  §  1414,  p.  1687  (form). 
Time  of  presenting  claim,  §  1415,  p.  1687  (form). 

Waiver  of  provision  as  to  time  of  giving  notice,  §  1416,  p.  1687  (form). 
Connecting  carriers,   burden  of  proof  as  to  cause  of  damages  to  fruit, 
§  1410,  p.  1684  (form). 
Duty   with   respect   to   maintaining  refrigeration  for   fruits,   §   1408, 

p.  1683  (form). 
Liability  of  initial  carrier,  §  1406,  p.  1681  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Liability  on  through  contract,  §  1405,  p.  1681  (form). 

Limitation  of  liability  by  carrier   to  its  own   line,   §   1407,  p.   1682 

(form). 
Presumption  as  to  when  injury  occurred,  §  1409,  p.  1683  (form). 
Contributory  negligence  of  shipper,  as  defense  in  action  for  failure  to 
furnish  cars,  §  1.375.  p.  16G6  (form). 
Defense  to  recovery  for  injuries  caused  by  defective  car,  §  1391,  p. 

1673  (form). 

Conversion  by  carrier,  effect  of  subsequent  tender  of  goods  to  consignee, 
§  1403.  p.  1680  (form). 
Failure  to  deliver  goods  as  constituting.  §  1400,  p.  1678  (form). 
Damages,  conversion  by  carrier,  effect  of  subsequent  tender  as  mitigat- 
ing damacres,  §  1403,  p.  1680  (form). 
Delay,  §  1422,  p.  1690  (form). 

Duty  of  shipper  to  mitigate,  §§  1424,  1425,  pp.  1691,  1692  (form). 
Delay  in  giving  notice  of  nondeliver.v  of  goods,  §  1423,  p.  1691  (form). 
Failure  to  furnish  cars,  §  1378,  p.  1668  (form). 

Breach  of  contract  to  furnish,  §  1380,  i).  1668  (form). 
Loss  or  injury  of  goods,  §§  1420,  1421,  pp.  1689,  IfiOO  (form). 
Definition,  §  1370,  p.  1665  (form). 
Delay  in  transportation  or  delivery,  damages,  §  1422,  p.  1690  (form). 

Damages,  duty  of  shipper  to  mitigate,  §  1424,  pp.  1691,  1692  (form). 
Duty  of  shipper  to  mitigate  by  accepting  goods,  §  1425,  p.  1692 
(form). 
Delay   for  purpose  of  securing  train  properly  equipped,   §  1392,  p. 

1674  (form). 

Delivery  by  carrier  to  consignee,  dutv  of  consignee  with  respect  to  money 
package,  §   1412,  pp.  1685,   1686  (form). 
Duty  on  conditional  offer  by  shipper  to  pay  charges,  §  1402,  p.  1679 

(form) . 
Duty  to  afford  reasonable  time  for  removal,  §  1396(2),  p.  1676  (form). 
Dutv  to  deliver  goods  in  as  good  condition  as  when  received,  §  1382, 

p.  1669  (form). 
Duty  to  deliver  on  payment  of  charges,  §  1400,  p.  1678  (form). 
Duty  to  notify  owner  of  nondelivery  to  consignee,   §  1423,  p.   1691 

(form). 
Ritrht  of  carrier  to  insist  on  production  of  bill  of  lading,  §  1401,  p. 

1670  (form). 
Sufficiencj-,  §  1396,  p.  1675  (form). 
Duty  to  carry  for  all  the  public,  §  1849(3),  p.  2101  (form). 
Express    companies,    care    required    from,    us    custodian   or   warehouse- 
man, §  1413,  p.  1686  (form). 
Freight  charges,  duty  of  carrier  not  to  discriminate,  §  1427,  p.  1693  (form). 
Fftcct  of  conditional  offer  by  shijiper  to  pay,  §  1402,  p.  1679  (form). 
Elf  Oft  of  tariff  rate  filed  with  Interstate  Commerce  Commission,   § 

1426,  p.  1693  (form). 
Liability  of  carrier  for  unlawfully   giving  rebates,  §  1427,  p.   1693 

(form). 
Right  to  sell  goods  on  consignee's  refusal  to  pay,  §  1428,  pp.  1694, 

](;95  (form). 
Wrongful  sale  of  goods  to  pay,  §  1404,  p.  1680  (form). 
ITonscliold  goods,  m('asin-(^  of  damages  for  loss,  S  1421,  p.  1690  (form), 
let',  duty  of  rarricr  with  rcsjicct  to  furnishing,  §  V.V.)0,  p.  1(»73  (form). 
]>iity  of  cdiuii'ctiii;;  carrier  witli  rosjx'ct  to  refrigeration  of  car  com- 
ing from  anotliir  line,  S  1408,  ]>.  ICS,"',  (foi'm). 
Inf'Cption  of  liability  (jf  carrier,  siilliciency  of  delivery  to  charge  carrier 

as  sncli,  §  ]3S7,  p.  1(»72  (form). 
Initial  carrier,  liability  for  injuries  occurring  on  connecting  line,  §  1406, 
p.  1681  (.form). 
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Interstate  shipment,  application  of  state  statute  givins:  penalty  for  de- 
lay in  settliiJS'  claims  against  carrier,  §  1414,  p.  36S7  (form). 
Validity   of  contract  for  rate  less  than   rates   filed   with   Interstate 
Commerce  Commission,  §  1426,  p.  1693  (form). 
Limitation  of  liability  by  special  contract,  asseiit  of  shipper  to  contract, 
§  13S6,  p.  1671  (form). 
Limitation  by  connecting  carrier,  §  1407,  p.  1682  (form). 
Sutticiencv  of  contract.  §  1886,  p.  1671  (form). 
Validity,  §  1385,  pp.  1670.  1671  (form). 
Liquor  shipments,  criminal  liability  for  transporting  into  dry  te^rito^y, 

§  3186.  pp.  3545,  3546  (form). 
Loss  or  injury  of  goods  in  general,  liability  of  carrier  in  absence  of  con- 
tract limiting  it,''§  1381,  p.  16(59  (form). 
Market  value,  measure  of  damages  for  loss  of  goods  having  no  market 

value,  §  1421.  p.  1690  (form). 
Misdeliverv,  delivery  by  carrier  without  obtaining  receipt  or  surrender  of 
bill  of  lading*  §  1397,  pp.  1676,  1677  (form). 
Ratification  by  shipper  of  delivery,  §  1.S9S,  p.  1677  (form). 
Release  of  claim  of  shipper  for,  §  1.399,  p.  1678  (form). 
Notice,   duty   of   carrier   to   notify   shipper  in   case  of  inability   to   ship 
promptly,  §  1393.  p.  1674  (form). 
Notice  by  shipper  of  loss,  waiver  of  provision  as  to  time  of  giving, 
§  14] 6,' p.  1887  (form). 
Presumptions  and  burden  of  proof  with  respect  to  loss  or  injury  to  goods, 
§   1417,  p.  1688  (form). 
As  to  cause  of  damage  where  goods  shipped  over  connecting  lines.  § 

1410,  p.  1684  (form). 
As    to  when   injury  occurred   where  goods   shipped   over   connecting 

lines,  §.1409.  p.  1683  (form). 
Condition  of  goods  when  received  by  carrier,  §§  1418,  1419,  p.  1689 

(form). 
Negligence   in   not   avoiding  loss  by  extraordinary  flood,   §   1394,   p. 
1675  (form I. 
Proximate    cause,    loss    by    fire   following  negligent   delay    of   carrier,    § 
1395,  p.  1675  (form). 
Whether  delay  or  extraordinary   flood   cause  of  injury   to  goods,   § 
1394,  pp.  1674.  1675  (form). 
Refrigerator  cars,  duty  to  furnish,  §  1389,  p.  1673  (form). 
Route   of  transportation,  right  of  carrier  to  choose  customary  route,  § 

1388,  p.  1672  (form). 
Special  damages,  necessity  of  notice  to  carrier  of  special  circumstances, 

§  1422,  p.  1690  (form). 
Termination  of  liability  as  carrier,  liability  of  express  company  with  re- 
spect to  money  package,  §  1412,  p.  1685  (form). 
Sufficiency  of  delivery   to   consignee,   §   1396,   pp.  1675,   1676   (form). 

CARRIERS  OF  LIVE  STOCK, 

Act  of  God  as  excuse  for  delay,  §  1445,  p.  1706  (form). 

Care  required   to   avoid   injury  or  loss,  §§  1430,   1431,  pp.  1695  to  1697 

(form) . 
Cars,  care  required  with  respect  to  safety  and  strength,  §  1433,  p.  1697 

(form). 
Concealment  bv  shipper  of  material  facts  concerning  condition  of  stock, 

§  1439.  p.  1703  (form). 
Connecting  carriers,  duty  to  unload  for  food  and  water,  §  1436,  p.  1700 
(form). 
Liabilitv  of  initial  carrier.  §  1406,  note  55,  p.  1681  (form) ;   §  1407(1),  p. 
1682    (form). 

S§  ]-539,  pp.  :MU18,  in  vol  1;  §5  :.40-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085.  pp.  2160-3474, 
m  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 
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Contributory  uesligeuce  as  defense  to  actions  for  loss  or  injury,  §  1438, 
pp.  1702,  1703  (form). 
Duty  of  shipper  with  respect  to  loading,  §  1440,  p.  1703  (form). 
Damages,  measure  of  recovery  for  delay,  §  1450,  pp.  1709  to  1711  (form). 
Measure  of  recovery  for  failure  to  transport  and  deliver  as  agreed, 

§  1450(3),  p.  1710  (form). 
Price  brought  at  sale  as  evidence  of  damage,  §  1451,  p.  1712  (form). 
Recovery  for  injury  or  loss,  §  1449,  pp.  1708,  1709  (form). 
Delay  in  transportation,  §  1441,  p.  1704  (form). 

butv  of  carrier  to  deliver  on  particular  marliet  day,  §  1442,  pp.  1704, 

1705  (form). 
Duty  to  remove  cattle  from  car  during  time  of  delay,  §  1446,  p.  1706 

(form). 
Duty  to  transport  within  reasonable  time,  §  1443,  p.  1705  (form). 
Excuses,  act  of  God,  §  1445,  p.  1706  (form). 
Pressure  of  business  as  excuse,  §  1444.  p.  1705  (form). 
Presumption  that  delay  due  to  negligence.  §  1448,  p.  1707  (form). 
Reasonable  care  and  dispatch,  §  1441,  p.  1704  (form). 
Weather  conditions  existing  at  time  of  accepting  stock  for  shipment 
as  excuse.  §  1445.  p.  1706  (form). 
Delivery  to  carrier,   sufficiency   of,   to  charge  with  liability,  §  1429,   p. 

1695  (form). 
Dipping  cattle,  care  required  with  respect  thereto,  §  1437,  pp.  1701,  1702 
(form). 
Duty  to  water  cattle,  §  1437,  pp.  1701.  1702  (form). 
Feeding  and  watering,  duty  to  afford  facilities  therefor,  §  1435,  pp.  1698 
to  1700  (form). 
Statutory  duty  to  unload  for  purpose  of,  §  1436,  p.  1700  (form). 
Inherent  proyiensi'ties  of  animals,   liability  for  injuries  due  to,  §  500,  p. 

914;    §§  1431,  1432,  pp.  1696,  1697  (form). 
Overloading  cars,  duty  of  shipper  with  respect  to  loading.  §  1440,  pp. 

1703,  1704  (form). 
Presumptions,  of  negligence  from  fact  of  injuries.  §  1447,  p.  1706  (form). 

That  negligence  caused  delay,  §  1447,  p.  1706  (form). 
Stock  yards  or  pen,  duty  with  respect  to  condition  of,  §  1434,  p.  1698 

(form). 
Unloading  stock  for  rest,  food,  and  water,  liability  of  cx)nnecting  car- 
rier, §  1436,  p.  1700  (form). 

CARRIERS   OF  PASSENGERS, 

See,  also.  Ferries;    Shipping. 
Abusive  language,  liability  of  carrier,  §  1732.  p.  2020  (form). 
Accommodations,  condition  of  coaches,  §  1486,  p.  1733  (form). 
Condition  of  waiting  room,  §  1487,  po.  1734,  1735  (form). 
Damages  for  failure  to  furnish,  §  1486(2),  p.   17.34  (form);    §  1489. 
p.  1736  (form). 
Aisles  and  passageways  of  cars,  duty  to  keep  in  reasonably  safe  condi- 
tion, §  1566,  pp.  1814,  1815  (form). 
Alarming  passenger,  duty  to  avoid,  §  1.596,  p.  1844  (form). 
Announcement  of  station,  duty  to  announce.  §  16;'.3,  pp.  1891,  1892  (form). 
Arrest  of  jiassonger,  as  ground  of  lial)ility,  §  1740,  pp.  202S,  2029  (form). 
A.s  ground  of  liability,  arrest  without  warrant,  §  2431,  pp.  2738  to 

2740  (form). 
Damages  for  wrongful  arrest,  §  1744,  p.  2031  (form). 
Duty  to  protect  passenger  from,  §  1545,  p.  1791  (form). 
Wrongful  acts  of  police   officer  in   connection  with,  §  1.546,  p.  1791 
(form). 
AssIstiDg   passengers,   duly    to   give   porsoual   alLcntion,   ^    15-10,   p.   1787 
(foriiij. 
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Duty  to  sick  passenger  or  one  under  disability,  §  1541.  p.  1788  (form) ; 

§§  1542,  1543,  p.  17S9  (form) ;    §§  1651,  1652,  pp.  1925,  1926  (form). 

Effect  of  undertaking  by  outsiders  to  assist  passengers  to  alight,  § 

1654,  p.  1927  (form). 
In  alighting,  §  1650,  pp.  1924,  1925  (form). 

Passenger   encumbered   by  parcels,   §   1583,  p.   1831    (form) ;    §  1653, 
p.  1926  (form). 
Assumption  of  risks  by  passengers,  riding  on  mixed  trains,  §  1532,  pp. 

1780  to  1783  (form)  ;   §  1604,  p.  1851  (form). 
Authority  of- agent  to  check  baggage  over  connecting  road,  §  1755,  p.  2038 

(form). 
Baggage,  duty  to  check  on  payment  of  fare,  §  1748,  p.  2033  (form). 
Inception  of. liability  of  carrier,  §  1750,  pp.  2034,  2035  (form). 
Liability  as  dependent   on  whether   baggage  remains  in   control  of 

passenger,  §  1756,  p.  2039  (form). 
Liability  for  loss  on  connecting  line,  §   1754,  pp.  2037,  2038  (form). 
Limitation  of  liability  for,  §  1757,  p.  2039  (form). 
Measure  of  liability  for  loss  or  injury  to,  §§  J760,  1761,  pp.  2040. 

2041  (form). 
IMerchandise  in  trunk,  §  1753,  pp.  2036.  2037  (form). 
Responsibility  for  failure  to  deliver,  §  1749,  p.  2034  (form). 
What  constitutes,  §  1747,  p.  2033  (foi-m). 

When  carrier  liable  for  as  freight,  §§  1751,  1752,  pp.  2035.  2036  (form). 
Banana  peeling,  liability  for  injuries  caused  by,  §  1567,  p.  1S15  (form). 
Brakes,  injuries  caused  by  defective  brake,  §  1561,  p.  1810  (form). 
Bridges,  care  required  with  respect  to  safety  of,  §  1552(2),  p.  1802  (form). 

Duty  to  construct  of  best  material,  §  1554(2),  p.  1808  (form). 
Carrying  passenger  beyond   destination,  conductor  misled   by  passenger, 
§  1483,  p.  1732  (form). 
Damages,  §  1488,  pp.  1735,  1736  (form). 
Passenger  failing  to  act  on  announcement  of  station,  §§  1481,  1482, 

pp.  1731,  1732  (form). 
■Recovery  for  injuries  suffered  on  return  to  destination,   §  1484,  p. 
1732  (form). 
Cars,  care  required  as  to  car  received  from  connecting  carrier,  §§  1552(4), 
1569,  pp.   1804,  1816  (form). 
Care  required  as  to  platform,  steps,  running  board,  etc.,  §  1563,  pp. 

1811,  1812  (form). 

Keeping  free  from  grease  or  other  slippery  material,  §  1564,  pp. 

1812,  1813  (form). 

Keeping  free  from  snow  or  ice,  §  1565,  pp.  1813,  1814  (form). 
Care  required  in  selection  and  construction  of  cars,  §  1560,  p.  1810 

(form). 
Diity  to  keep  clean  and  comfortable,  §  1486,  pp.  1733,  1734  (form). 
Change  of  cars,  right  to  require  passengers  to  change,  §  1476,  p.  1729 

(form). 
Children,  care  required  with  respect  to,  §  1525,  p.  1775  (form). 
Contributory  negligence,  §  1706.  pp.  1977  to  1979  (form). 
Burden  of  proof,  §  1725,  p.  2017  (form). 
Collision,  care  required   to  avoid,  §§   1597,  1598,  pp.   1844,  1846  (form); 
§  4391(2),  pp.  4659  to  46G1  (form). 
Duty  on  crossivng  tracks  of  another  company,  §  1599,  p.  1847  (form). 
Liability  for  collision  with  fi-ightened  horse,  §  1625,  p.  1873  (form). 
Presumption  arising  from  fact  of,  §  1717,  pp.  2004  to  2006  (form). 
Commencement  and  duration  of  relation,  burdei^,  of  proof  to  show  exist- 
ence of  relation,  §  1452,  p.  1713   (form);    §  1504,  p.  1745  (form); 
§  1714,  p.  1994  (form). 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
iQ  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Matters  required  on  part  of  traveler  to  establish  relation,  §§  1458, 

1460,  14G1,  pp.   1717,  1720   (form). 
Necessity  of  entering  train,  §  1456,  p.  1715  (form). 
Necessity  of  paying  fare,  §  1459,  pp.  1717  to  1720  (form) ;    §  1469,  p. 

1725  (form). 
Necessity  that  intending  passenger  present  himself  at  proper  place, 

§  1454,  pp.  1713,  1714  (form). 
Notice  to  carrier  of   attempt  to  establish   relation,   §    1455,   p.   1715 

(form). 
Persons   on   carrier's  premises  waiting  for  train,   §§  1453,   1456,  pp. 

1713  and  1715  (form). 
Persons  ridins  on  platform  of  street  cars  as  passengers.  §  1465,  pp. 

1722,  1723  (form). 
Right  of  persons  going  aboard  freight  train,  §  1467,  pp.  1723,   1724 

(form). 
Sufficiency  of  acts  of  carrier  signifying  acceptance  of  traveler  as  pas- 
senger, §  1457,  p.  1716  (form). 
Sufficiency  of  payment  of  fare,  §  1450(2),  p.  1718  (form). 

Payment  by  rendition  of  services.  §  1459(3),  p.  1718  (form). 
Termination  of  relation,  §  1463,  p.  1721  (form). 
Who   are   passengers  within   meaning  of   accident  policy,   §   614,   p. 

1073   (form). 
Condition  of  passenger  as  affecting  degree  of  care  required  from  carrier, 

§  1541,  p.  1788  (form). 
Duty  to  assist  passengers  under  disability  to  alight,  §§  1651,  1652,  pi>. 

1925,  1926  (form). 
Duty  to  married  women,  §  1542,  p.  1789  (form). 
Duty  to  persons  of  vnisound  mind,  §  1543,  p.  1789  (form). 
Passenger  encumbered  with  parcels,  §  1583,  p.  1831  (form) ;    §  1653, 

p.  1926  (form). 
Congestion  of  traffic,  injuries  from  inability  to  control  large  crowds,  § 

1607,  p.  1854  (form). 
Connecting  carriers,  loss  of  baggage,  authority  of  agent  to  check  over  con- 
necting line,  §  1755,  p.  2038  (form). 
Loss  of  baggage,  liability  of  initial   carrier,  §   1754,  pp.  20:?7,  2038 

(form). 
Contributory  negligence,  acts  in  emergencies,  §§  1702  to  1704,  pp.  1972  to 

1977  (form). 
Boarding  train  or  car  while  in  motion,  §  1669,  pp.  19:!9  to  1942  (form). 
Burden  of  proof  with  respect  to,  §  1723.  pp.  2016,  2017  (form). 
Care  required  from  one  standing  on  inner  foot  board  of  street  car, 

§  1677,  p.  1948  (form). 
Care  required  from  passenger  encumliered   with  parcels,  §  1691,  p. 

1959  (form). 
Care  rciiuired  ^rom  passenger  while  en  route,  §  1671,  pp.  1943,  1944 

(form). 
Care  required  in  approaching  station  or  t/ain,  §§  1664.  1665,  pp.  1937, 
19:!8  (form). 
Implied  invitation  to  cross  track,  §  1666,  p.  19.".9  (form). 
Care  re(iuired  in  getting  oft"  train,  §  K'.OO,  pp.  1956  to  19.")9  (form). 
Leaving  train  or  car  while  in  motion,  §§   1692,  1693,  pp.  1960  to 
]96S  (form). 
Defense  to  recovery  for  injuries  ciui.sed  by  carrying  jiast  destination, 

§  1484,  p.  17:'.2  (I'onii). 
Degree  of  care  re(iuir<'<l    from   ]iiissenger  in   gencM'sil,   §    166.3,   pp.   1934  to 

]9:{7  (foini). 
Doctrine  of  Inst  dear  ehanc(>,  tj  1710,  pp.  19S8,  1V)S9  (form). 
Dnly  to  boanl  car  on  jiroper  side,  §  ](i('>7,  p.  19:>9  (form). 
Duty  lo  leave  train  on  proper  side,  §  1695,  p.  1969  (,1'orui). 
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Effect  as  precluding  recovery  for  personal  ln.iuries,  §  170S,  pp.  1981  to 
19S4   (form). 
Effect   as   dependin.s  on   whether   it  amounts    to  criminal   neirli- 
genee.  §  1711,  p.  1989  (form). 
Failure  to  observe  method  of  operation  of  car.  §  109(1.  p.  1909  (form). 
Leaving  safe  place  to  go  out  on  platform.  §  1679.  p.  1949  (form). 
Matters  considered  on  issue  of,  §  1727,  p.  201S  (form). 
Movements  of  passenger  preparatory  to  alighting,  §  1(189,  pp.  1955. 

1956  (form). 
NfiMlless  attempt  by  passenger  to  avoid  injury,  §§  1700,  1701,  p.  1972 

(form). 
Obeying  direction  of  trainmen,  §§  1697  to  1699,  pp.  1970,  1971  (form). 
Occupying  place  not  intended  for  passengers,  §  1674,  p.  1945  (form). 
Passing  from   one  car  to  another,   §§  168.S  to   1685,  pp.    1952,   1953 

(form). 
Place  of  getting  off  car.  §  1694,  pp.  1968,  1969  (form). 
Position  on  train  occupied  by  passenger,  §§  1672.  1673,  pp.  1944,  1945, 
(form). 
Leaning  out  from  or  projecting  part  of  body  from   car,  §  1682, 
.    pp.  1950.  1951  (form). 

Resting  arm  on  window  sill.  §  1681.  p.  1949  (form). 
Riding  on  platform  or  steps,  §§  1675.  1676.  pp.  1945  to  1947  (form) ; 

§  1678.  pp.  1948.  1949  (form) ;   §  1680.  p.  1949  (form). 
Taking  crowded  train,  §  1670,  p.  1942  (form). 

Withdrawing  from  one  car  to  enter  another.  §  1668,  p.  19.19  (form). 
Coupling  apparatus,   duty   as   to   automatic  couplers,   §   1552(6),   p.   1805 
(form). 
Liability  for  defects  in,  §  1552(2),  p.  1802  (form). 
Crowded  trains  or  cars,  duty  to  passengers  on,  §  1608,  pp.  1854  to  1856 
(form). 
Passenger  compelled  to  ride  in  dangerous  position  because  of  over- 
crowding. §  1612.  p.  1858  (form). 
Damages,    failure    to   furnish    proper    accommodations,    §    1489,    p.    1730 
(form). 
For  carrying  passenger  past  destination.  §  1488,  pp.  1735,  1736  (form). 
Injuries  through  filthy  condition  of  car,  §  1486(2).  p.  1734  (form). 
Willful  Avrong  by  carrier's  employes,   §§  1741,   1742,   pp.  2029,  2030 

(form). 
Wrongful  ejection,  §  1516,  pp.  1754  to  1757  (form). 

Duty  of  passenger  to  mitigate  damages,  §  1519,  p.  1757  (form). 
Exemplary  damages,  §  1495,  p.  1739  (form) ;    §  1520,  pp.  175S  to 
1760   (form). 
Wrongfully  taking  up  ticket  which  carrier  refuses  to  honor,  §  1517, 
p.  1757  (form). 
Degree  of  care,  in  general,  required  to  protect  passenger  from  injury,  § 

1524,  pp.  1763  to  1775  (form). 
Delay  in  transportation,  burden  of  proof  to  show  lack  of  negligence,  § 

1485,  p.  1733  (form). 
Depot,  duty  to  keep  warm,  §  1487,  pp.  1734,  1735  (form). 
Derailment,  presumption  arising  from,  §  1718,  pp.  2006  to  2010  (form). 
Rebuttal  of  presumption  of  negligence,  §  1719,  pp.  2010,  2111  (form). 
Discharging  passengers,  announcing  station,  §  1633,  pp.  1891,  1892  (foi-m). 
Assisting  passengers,  §§  1650  to  1653,  pp.  1924  to  1927  (form). 

Effect  of  undertaking  by  outsider,  §  1654,  p.  1927  (form). 
Degi'ee  of  care  required  in  general,  §§  1627,  1628,  pp.  1874  to  1879 
(form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-19?9,  pp.  1021-2150,  in  vod.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560.  pp.  S477-4S15,  in  vol.  4;  §;j  4561-5361,  pp.  4819-5564,  in  vol.  5. 
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Duty  as  to  passengers  getting  off  while  train  in  motion,  §  1642,  pp. 

1914,  1915  (fonn). 
Duty  as  to  passengers  on  platform  for  purpose  of  alighting,'  §§  1640, 

1641,  pp.  1911  to  1914  (form). 
Duty  of  carrier  after  giving  reasonable  opportunity  to  leave  car,  §§ 

163S,  1639,  pp.  1908  to  1911  (form). 
Duty  to  give  passenger  notice  of  movements  of  car  or  train,  §  1634, 

p.  1892  (form). 
Dutv  to  give  reasonable  opportunity  to  get  off,  §  1632,  pp.  1884  to 

1891  (form). 
Duty  to  passenger  after  alighting,  §§  1656,  1657,  p.  1928  (form). 
Duty  to  passenger  re-entering  train  to  get  baggage,  §  1655,  p.  1927 

(form). 
Duty  to  preveijt  passenger  from   getting  off  moving  car,  §  1643,  p. 

1915  (form). 
Duty  to   set  down  safely   at  point   of    destination,   §    1628,    p.    1879 

(form). 
Effect  of  mutual  mistake  of  passenger  and  conductor,  §  1644,  p.  1915 

(form). 
General  instruction  covering  both  sides  of  case,  §  1659,  pp.  1^29,  1930, 

(form). 
Misleading  passengers  as  to  time  and  place  of  getting  off,  §§  1629, 

1&30,  pp.  1879  to  1883   (form). 
Place  of  discharging,  §§  1645  to  1648,  pp.  1916  to  1923  (form). 

At  other  than  regular  stopping  place,  §  1477,  pp.  1729,  1730  (form). 
At  point  other  than  destination,  §  1478,  p.  1730  (form). 
Step«  or  stepping  stools.  §  1649,  pp.  1923,  1924  (form). 
Stopping  car  as  an  invitation  to  alight,  §  1631,  p.  1883  (form). 
Suddenly  starting  car,  while  alighting,  §§  1635  to  1639,  pp.  1892  to 

1911  (form). 
Summing  up  matters  from  carrier's  standpoint,  §  1658,  p.  1928  (form). 
Disorderly  passenger,  right  to  eject,  §  1494,  p.  1738   (form) ;    §  1736,  p 

2025  (form). 
Doors,   injuries  caused  by   violence  in  opening  or  shutting,   §  1616,  pp. 

1858,  1861. 
Down  grade,  duty  in  management  of  trolley  cars,  §  1605,  p.  1852  (form). 
Ejection  of  passenger,  burden  of  proof  in  action  for  wrongful  ejection. 
§  1515,  p.  1754  (form). 
Damages  for  wrongful   ejection,  §§  1516  to  1520,  pp.  1754   to  1760 

(form). 
Duty  to  heed  reasonable  explanation  of  passenger,  §  1495,  p.  1739 

(lomi). 
Good  faith  of  conductor  as  defense  to  action  for  wrongful  expulsion, 

§  1508,  p.  1748  (form) ;   §  1.509,  p.  1749  (form). 
Grounds.  §§   1493   to   1497,   pp.   1737   to   1740   (form);    §§  1500,   1501, 
p.  1742   (form). 
Failure  to  observe  rules  as  to  identification,  §  1503,  pp.  1743  to 
1745  (form). 
Injuries  to  liystanders  incidental  to  act  of  ejecting  passenger,  §  1513, 

p.   17.53  (ronii). 
Manner  and  place,  §  1510,  pp.  1749,   1750   (form). 

Bringing   train   to   full   stop  before  ejecting,    §   1510(2),   p.   1749 

(form). 
Duly   not  to  use  more  force  than  necessary,  §  1511,  pp.  1750  to 
1752  (furm). 
Manner  of  ejecting  dnuikoii  itassciigcr.  §  1512,  p.  1752  (form). 
Keccssity  of  sliowitig  wilU'ulne.ss  iu  action  for  wrongful  ejection,  § 
1514,  p.  175'J  (form). 
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Passongei'    having    wrong    ticket    through    fault    of    ticket    agent,    § 

1505,  p.  1746  (form). 
Right  of  passenger  after  conductor  has  accepted  ticket,  §  1502,  p. 

1743  (foi-m). 
Right  of  passenger  misled  into  taking  wrong  train,  §  1506,  pp.  1746, 

1747   (form). 
Right  to  eject  between  stations,  §  1510(2),  p.  1749  (form). 
Separation  of  races,  §§  1490  to  1492,  pp.  1736,  1737  (form). 
Status  of  ejected  passenger  on  attempting  to  re-enter  car,  §  1462, 

p.  1720  (form). 
Transfers,  refusal  to  honor,  §  1499,  p.  1740  (form). 
Electricity,  use  of  as  motive  power  as  affecting  degree  of  care  required 

from  carrier,  §  1524(21,  22),  p.  1774  (form). 
Elevators,  care  required  as  to  passengers  in,  §  15.36,  p.  1785  (form). 

Care  required  as  to  passengers  in  freight  elevators,  §§  1537,  153S,  pp. 

17S6,  1787  (form). 
Care   required   with   respect   to   equipment  of  elevator,   or   elevator 

shaft,  §§  1570,  1571,  pp.  1816,  1817  (form). 
Duty  to  employ  competent  operator,  §  1539,  p.  1787  (form). 
Liability  for  latent  defects  in,  §  1553(1),  p.  1806  (form). 
Emergencies,  acts  of  passenger  in  emergency  as  constituting  contributory 
negligence,  §§  1702  to  1704,  pp.  1972  to  1977  (form). 
Liability  for  acts  of  employees  in,  §  1626,  p.  1874  (form). 
Emigrant  cars,  care  required  as  to  passengers  in,  §  1529,  p.  1777  (form). 
Employees,   care   required   in    selection   of   trainmen,   §   1552(2),   p.   1802 
(form). 
Liability  for  negligent  acts  of,  §  1523,  pp.  1762,  1763  (form). 
Equipment,  care  required  as  to,  §  1552,  pp.  1801  to  1806  (form). 

Care  required  as  to  cars  received  from  connecting  carrier,  §  1552(4), 

p.  1804  (form). 
Defective  equipment  as  proximate  cause  of  accident,  §§  1661,  1662, 

pp.  1933,  1934   (form). 
Liability  for  latent  defects,  §§  1552(7),  1553,  pp.  1805,  1806  (form). 
Explosion,  presumption  of  negligence  from,  §  1722,  pp.  2014,  2015  (form). 
Express  and  local   trains,  right  of  local  passenger  on  express  train,    § 

1475,  pp.  1728,  1729  (form). 
Express  messenger  as  passenger,  §  1470,  p.  1725  (form). 
Fare,  breach  of  contract  to  carry  at  certain  price,  §  1473,  pp.  1726,  1727 
(form). 
Necessity  of  paying  to  establish  relation  of  carrier  and  passenger, 

§  1459,  pp.  1717  to  1720  (form) ;    §  1469,  p.  1725  (form). 
Nonpayment  as  ground  of  ejection,  §§  1495  to  1497,  p.  1739  (form). 
When   failure  to  pay   fare  of  third  person  ground,   §   1496,   p. 
1739  (form). 
Fellow  passengers,  duty  to  protect  from  violence  of,  §§  1547,   1548,  pp. 
1791  to  1794  (form). 
Negligence  of  carrier  as  proximate  cause  of  assault  on  passenger  by, 
§  1548,  p.  1794  (form). 
Freight  train,  care  required  as  to  passengers  in.  §  1686,'  p.  1953  (form) ; 
§  1530,  pp.  1777  to  1780  (form). 
Care  required  to  avoid  jerks  or  jars,  §  1603,  p.  1851  (form). 
When   travelers  deemed  passengers   thereon,   §   1467,   pp.   1723,   1724 
(form). 
Gross  negligence,  right  of  carrier  to  limit  liability  for,  §  1526,  pp.  1775, 

1776  (form). 
Heating  apparatus,  injuries  to  passengers  from  unsafe  or  defective  con- 
dition, §  1562,  pp.  1810,  1811  (form). 

§§  1-539,  pp.   3-1018,    in  vol  1:     §§  540-1929,   pp.   1021-2150,   in  voL  2;     §§  1930-30S3,   pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  34T7-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Horse  railroads,  care  required  as  to  passengers  on,  §  1534,  p.  1784  (form). 
Ice  and  snow,  duty  of  carrier  with  respect  to  removal,  §  1065,  pp.  1S13, 

1814  (form). 
Identification  of  passenger  as  proper  holder  of  ticket,  §  1.50.3,  pp.   1743 

to  1745  (form). 
Injuries  to  passengers  while  en  route,  §§  1594  to  1626,  pp.  1841  to  1874 
(form). 
Care   required  in   management  and   operation   to   avoid,   §   1.504,   pp. 

1S41  to  1843  (form). 
Dutv  of  carrier  as  affected  bv  position  of  passenger  on  car.  §§  1609  to 
1611,  pp.  1856,  1857  (form)';    §§  1613,  pp.  1858,  1859  (form) ;     §  1621, 
p.  1866  (form). 
From  objects  near  track,  §  1559,  p.  1809  (form) ;    §  1618,  pp.  1862,  1863 

(form). 
Passenger  in  street  car  attempting  to  transfer  to  another  car,  §  1622, 

pp.  1867,  1868  (form). 
Passenger  leaving  train  for  lunch  or  other  bushiess  purposes,  §  1620, 
pp.  1864  to  1866  (form). 
Insurer  against  injury  to  passenger,  carrier  not,  §  1-521,  pp.  1760,  1761 

(form). 
Interstate  commerce,  right  of  carrier  to  limit  liability  to  persons  travel- 
ing on  pas.ses,  §  1526,  pp.  1775,  1776  (form). 
Interurban    cars,    care    required    in    respect   to    equipment    and    manage- 
ment, §  15&3(2),  p.  1812  (form). 
Intoxicated  passengers,  care  required  as  to,  §  1541(3),  p.  1788  (form). 
Care  required  from,  §  1707.  pp.  1979.  1980  (form). 
Effect    of    intoxication    as    constituting    contributory    negligence,    § 

1707,    p.    1979    (form). 
Injuries  to  from  attempt  to  exckide,  §  1.592,  pp.  1840,  1841  (form). 
Liability  of  carrier  for  manner  of  ejecting,  §  151'-.  p.  1752  (form). 
Invitation  to  alight,  stopping  car  as,  §  1631,  p.  1883  (form). 
Jerks  and  jars,  duly  of  carrier  to  avoid,  §§  1601  to  1604,  pp.  1849  to  1852 
(form). 
Presumption  from,  §  1721,  pp.  2012  to  2014  (form). 
Suddenly  starting  or  jerking  train  or  car  while  passenger  on  plat- 
form for  purpose  of  alighting,  §  1641,  p.  1912  (form). 
I.ieaving  train  or  car  while  in  motion  as  contributory  negligence,  §  1692, 
pp.  1960  to  1967  (form). 
Passengers  encumbered  with  bundles,  §  1693,  pp.  1967,  1968  (form). 
Licensees,  duty  as  to,  §  1454(2),  p.  1715  (form). 

Liirlds.  duty  of  carrier  to  light  premises,  §  15.50,  pp.  1797  to  1799  (form). 
Limitation  of  liability,  for  baggage,  assent  of  passenger,  §  1757,  p.  2039 
.'form). 
Right  of  carrier  to  limit  liability  for  negligence,  §§  1526.  1527,  pp. 

1775  to  1777  (form). 
Validity  of  limitation  in  pass  not  given  as  a  ynwo  gratuity,  §  1527,  p, 
1777  (form). 
Limiting  cfCect  of  evidence,  acts  of  defendant  after  accident,  §  1728.  p. 

201!)  n'orin). 
Lo^'u'iiig  train,  care  required  as  to  passenger  on,  §  1531,  p.  1780  (form). 
Mail   clerk,  as  passenger,  §  1469.  p.  1725  (form). 

Care  re<|uired  from  to  avoid  injuries,  §  1705,  p.  1977  (form). 
Meri'iiandis)^   in    trunk,    li.-ibility   as   dependent   on    notice   of,   §   1753,   pp. 

20:!6.  2(i:;7  (form). 
Misli-adimr  fiassenger,  as  to  lime  and  )ilace  (  I'  getting  off,  S  1629.  jip.  1879, 
IHSO  (form). 
Into  Jittemiit  to  iioaid   moving  car.  §  1.585,  p.  1835  (form). 
To  uliglit  while  car  in  motion,  §  1630,  pp.  1881  to  1883  U'^'i'm). 


INDEX  5837 

CARRIERS  OF  PASSENrxERS— Continued, 

Mistake  of  passenger  in  taking  wroni^  train  through  fault  of  carrier,  dutv 

of  carrier,  §  1623,  pp.  1S6S  to  ISTO  (form). 
Mixed  trains,  assumption  by  passenger  of  risks,  §  15;"!2,  pp.  17S0  to  1783 
(form). 
Assumption    bv   passenger   of   risk   of  nece.ssary   and   usual   jolts,   § 

1604.  p.  1851   (form). 
Care  required  as  to  passengers  in,  §  lo.32.  pp.  1780  to  1783  (form). 
Right  of  pass'^nger  to  stand  on  mixed  train.  §  10S7.  \\.  IQ'A  (form). 
Objects  near  track,  dutv  to  protect  passenger  from,  §  1559,  p.  1809  (form) ; 

§  1618.  p.  1862,  186.3  (form). 
Obstructions  of  track,   duty  to  protect  passenger  from,  §  1558,  p.  1809 
(form). 
Liability  for  acts  of  independent  contractor,  §  1574.  p.  1818  (form). 
Obstructions  caused  by  outsiders,  §  1573,  p.  ISIS  (form). 
Open   switch,  liability  for  injuries  caused  by,  §  1606,  pp.    1852   to  1854 

(form). 
Outsiders,  liability  for  acts  of.  §  1582,  p.  1830  (form) ;    §  1595,  p.  1843 
(form). 
Liability  for  acts  of,  giving  starting  signal,  §  1637.  p.  1907  (form). 
Obstructing  track,  §  1573,  pp.  1S17.  1818  (form). 
Overcrowding,  liability  of  carrier.  §  1486(1),  p.  1733   (form). 
Passes,  right  to  limit  liability  to  holders  of  free  passes,  §§  1526,  1527, 

pp.  1775  to  1777  (form). 
Peace  officers  in  custody  of  another,  rights  of  as  passenger,  §  1493,  pp. 
■      1737,  173S  (form). 
Performance  of  contract  or  duty  to  ti-ansport  in  general,  causing  pas- 
senger to  get  oft  at  point  other  than  destination,  §   1478,  p.  1730 
(form). 
Duty  to   transport  passenger  beyond  terminus  of  receiving  carrier's 

line,  §  1480,  p.  1731  (form). 
Putting  passenger  off  at  other  than  regular  stopping  place,  §  1477,  pp. 
1729,  17.30  (form). 
Persons  accompanying  passengers,  duty  to  afford  sufficient  time  to  alight 

from  car.  §  1593,  p.  1841  (form). 
Persons  accompanying  stock  as  passengers,  §  1468,  pp.  1724,  1725  (form) ; 

§  1530(3),  p.  1778  (form). 
Place  of  discharging  passengers,  §  1645,  pp.  1916  to  1922  (form). 

Care  required  where  stop  is  made  at  unusual  stopping  place.  §  1(547, 

p.  1923  (form). 
Dutv  to  passengers  getting  off  at  place  other  than  station,  §  1648,  p. 

1923  (form). 
Passenger  on  freight  train,  §  1646,  p.  1922  (form). 
Platforms,  care  required  as  to  safety,  §  1549.  pp.  1794  to  1796  (form). 
Pleading  and  proof  in  action  for  personal  injuries,  confining  plaintiff  to 

cause  of  injury  alleged,  §  1712,  pp.  1990  to  1993  (form). 
Position  of  passenger  on  car  as  affecting  duty  of  carrier,  passenger  going 
from  one  car  to  another  to  find  seat.  §  1621,  p.  1866  (form). 
Pas.senger  on  running  board  of  street  car,  §  1611,  p.  1857  (form). 
Passenger   standing   on   platform  or   steps,    §§   1609,   1610,   pp.   1856, 
1857  (form). 
Passengers  riding  on  platform  because  of  over-crowding,  §  1613, 
p.  1858,  1859  (form). 
Premises,  care  required  as  to  safety  of  platforms  and  approaches  to  sta- 
tion, §  1549.  pp.  1794  to  1796  (form). 
Duty  as  to  railings,  §  1550,  pp.  1797  to  1799  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;     §§  .540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in.  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  iu  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Management  of  trains  or  cars  so  as  to  secure  safety  to  passengers  at 
station  or  place  of  boarding  or  alishting,  §  1551,  pp.  1799  to  1801 
(form);    §§  1656,  1657,  p.  1928  (form). 
Safety  with  respect  to  passengers  attempting  to  board  train,  §  1576, 
pp.  ISIS,  1S19  (form). 
Presumptions  and  burden  of  proof,  §  1713,  pp.  1993,  1994  (form). 
Action  for  wrongful  ejection,  §  1515,  p.  1754  (form). 
As  to  negligence,  §  1715,  pp.  1994  to  1999  (form). 
Existence  of  relation  of  carrier  and  passenger,  §  1452,  p.  1712  (form) ; 

§  1504,  p.  1745  (form) ;    §  1714,  p.  1994  (form). 
Presumption  arising  from  particular  kinds  of  accidents,  §§  1717  to 

1722,  pp.  2004  to  2015  (foriTi), 
Presumptions  from  derailment  of  car,  §  1552(3),  p.  1803  (form). 
Proximate  cause,  §  1726,  p.  2018  (form). 
Res  ipsa  loquitur,  §  1716,  pp.  1999  to  2004  (form). 
Showing  causes  exempting  carrier  from  liability  for  baggage,  §  1758, 

p.  2040  (form). 
"With    respect    to    contributory   negligence,    §    1627(6),    p.    1876,    1877 
(form) ;    §  1723,  pp.  2015,  2016  (form). 
Proximate  cause,  burden  of  proof  as  to,  §  1726,  p.  2018  (form). 

Injuries  to  passengers,  negligence  of  carrier  as,  §  1660,  pp.  1931,  1932 
(form). 
Negligence  of  passenger  as  proximate  contributing  cause  of,  § 

1709,  pp.  1985   to  1988   (form). 
Negligence  with  respect  to  equipment,  §§  1661,   1662,  pp.  1933, 
1934  (form). 
Liability  for  ejection  of  passenger,  §  1518,  p.  1757  (form). 
Sufficiency  of  evidence,  §  1731,  p.  2020  (form). 
Questions  of  fact,  §  1729,  p.  2019  (form). 
Railings,  duty  of  carrier  to  provide  barriers  or  railings  to  prevent  injury 

to  passengers,  §  1550,  pp.  1797  to  1799  (form). 
Rails,  duty  with  respect  to  construction  and  inspection,  §  1556,  pp.  1808, 

1809  (form). 
Receiving  passengers,  care   required  while   passenger   going   to   seat,   § 
1590,  pp.  1839,  1840  (form). 
Duty  as  to  passenger  in  perilous  position,  §  1588,  p.  1837  (form). 
Duty  of  carrier  in  general,  §  1575,  p.  3818  (form). 
Duty  of  conductor  to  inform  himself  with  respect  to  persons  seeking 

to  enter  car,  §  1578,  pp.  1819,  1820  (form). 
Duty  to  passenger  attempting  to  board  moving  car,  §  15S4,  pp.  1831 

to  1835  (form) ;   §  15S0,  p.  IS.^O  (form). 
Duty  to  receive,  §  1471,  p.  1726  (form). 

Giving  reasonable  opportunity  to  board  car,  §  1579,  pp.  1821  to  1823 
(form). 
Effect  of  ordinance  concerning  duty  of  carrier,  §  1587,  p.  1S;^6 
(form). 
Holding  car  still  to  give  passenger  opportunity   to  reach   place  of 

safely,  §   1589,   pp.   1838,  18.39    (form). 
Power  to  regulate  time  or  method  of  entering  train,  §  1591,  p.  1840 

(form). 
Su<idenly  starting  car  while  getting  on,  §§  1580  to  1582,  pp.  1823  to 
1S:',0  (form). 
Riding  rm   jilatform  or  steps,  as  constituting  contributory  negligence,  § 
1(;75,  pp.  V.)\r>  to  1917  (form). 
As  const itutiiig  (■oiil rilmlory   negligence,  going  upon  platform  while 
train  slopping  at  station,  §  1680,  p.  1949  (form). 
IJiinning  ixtard  r)f  stn'ot  car,  §  l(t7<'),  p.  1947  (form). 
Standing  on  plat  ronn   in  violation  of  rule  of  carrier,  §  1078,  pp. 
1918,  1919  (lorni>.  • 
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Duty  of  carrier  to  prevent,  §  1614,  p.  1S60  (form). 

Duty  to  passenger  on  platform  for  purpose  of  alighting,  §  1640,  pp. 

1011,  1912  (form). 
Duty   to  passengers   so    riding,  §§   1609   to   1611,   1613,   pp.    1856   to 
1859   (form). 
Roadbed,  care  required  with  respect  to  safety,  §  1552,  pp.  ISOl  to  1806 
(form). 
Keeping  in  repair,  §  1554,  pp.  1806  to  ISOS  (form). 
Rolling  stock,  duty  with  respect  to  construction  and  maintenance,  §  1552 

(2),  p.  1802   (form). 
Routes  proffered  passengers,  duty  with  respect  to  advice  as  to  the  best 

route,  §  1474,  pp.  1727,  1728  (form). 
Seats,  duty  of  carrier  with  respect  to  furnishing  safe  seats,  §  1568,  p.  1815 
(form). 
Right  of  passenger  to  presume  that  safe  seat  will  be  furnished,  § 
1568,  p.  1815  (form). 
Separation  of  races,  duty  to  enforce  statute  requiring  separate  coaches 
for  different  races,  §  1615,  p.  1860  (form). 
Failure  to  enforce  separate  coach  law  as  proximate  cause  of  assault 

on  passenger,  §  1548,  p.  1794  (form).         ^ 
Liability  for  requiring  passenger  to  ride  in  coach  set  apart  for  mem- 
bers of  another  race,  §§  1491,  1492,  p.  1737  (form). 
Reasonableness  of  rule  requiring  separation  and  right  of  carrier  to 
enforce,  §  1490,  pp.  1736,  1737  (form). 
Sleeping  car  companies,  liability  as  to  property  of  patrons,  §§  1745,  1746, 

pp.  2032,  2033  (form). 
Speed  as  negligence,  §  1600,  pp.  1847  to  1849  (form). 

Care  required  in  moving  trains  at  stations  or  place  of  embarking  or 
alighting,  §  1657,  p.  1928  (form). 
Stagecoaches,  degree  of  care  required  as  to  passenger  in,  §  1535,  p.  1784 

(form). 
Standing  on  platform  or  steps,  duty  to  give  notice  to  passenger  so  stand- 
ing before  sudden  starting  of  car,  §  1610.  p.  1857  (form). 
Starting  signal,   liability  for  act  of  outsider  in  giving,  §  1582,  p.  1830 
(form) ;    §  1637,  p.  1907  (form). 
Prudence    required   from    conductor    in   obeying    signal    of    flagman, 
§  1636,  p.  1907  (form). 
Steam  railroads,  care  required  from,  §  1528,  p.  1777  (form). 
Steps   or   stepping-stools,    st^ifety   for   purpose  of    enabling   passenger   to 

alight,  §  1649,  pp.  1923,  1924  (form). 
Stock  men,  duty  of  carrier  to,  §  1624,  pp.  1870  to  1873  (form). 
Stopping  over,  rights  of  passengers    on  resuming  journey,  §  1507,  p.  1748 

(form). 
Street  cars,  care  required  as  to  passengers  in,  §  1533,  p.  1783  (form). 

Right  of  conductor  to  recall  invitation  to  enter,  §  1466,  p.  1723  (form). 
Stopping  sti'eet  car  as  invitation  "to  enter,  §  1466,  p.  1723  (form). 
When  travelers  deemed  passengers,  §§  1464,  1465,  pp.  1721  to  1723 
(form).  " 

Suddenly  starting  car  while  passenger  alighting,  §§  1635  to  1637,  pp.  1892 
to  1908  (form). 
Duty  as  dependent  on  knowledge  of  carrier  that  passenger  is  alight- 
ing, §   1639,  p.  1911   (form). 
Suddenly  starting  car  while  passenger  getting  on,  §  1580,  pp.  1823  to  1830 
(form). 
Liability  for  act  of  motorman  in  starting  car  without  signal,  §  1581.  p. 
1830  (form). 

§§  1-539,  pp.  3-lOlS,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.   2160-3474. 
in  vol.  3;    §S  308G-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Responsibility  for  act  of  outsider,  §  1582,  p.  1830  (form). 
Sufficiency   of  evidence,   action  for  personal  injuries,   §§   1730,  1731,   pp. 
2019,  2020  (form). 
Action  to  recover  for  loss  of  baggage,  §  1759,  p.  2040  (form). 
Threatening   to    put  passenger   off   for   nonpayment   of   fare,    §    1498,   p. 

1740  (form). 
Ticlvets,  authority  of  agent  to  sell.  §  1504,  p.  1745  (form). 

Care  required   to  see  that  tickets  sold  are  to  proper  destination,   § 

1479.  p.  1730  (form). 
Duty  of  conductor  to  give  passenger  time  to  procure,  §  1577,  p.  1819 

(form). 
Duty   of  passenger   to   present   in   reasonable  time,   §   1501,   p.   1742 

(form). 
Duty   of  passenger   to   surrender  on   demand  by   carrier,   §   1500,  p. 

1742  (form). 
Effect  as  contract,  §  1503(2),  p.  1744  (form). 
Reasonableness  of  regulation  requiring  holder  to  identify  himself,  § 

1501,  p.  1744  (form). 
Right  of  carrier  to  take  up  ticket  which  carrier  refuses  to  accept,  § 

1497,  p.  1740  (form). 
Right   of   holder    of   nontransferable   ticket,    §   1497,   pp.    1739,    1740 

(form). 
Right  of  passenger  given  wrong  ticket  through  fault  of  ticket  agt^it, 

§  1505,  p.   1740  (form). 
Right  of  passenger  to  retain  where  carrier  refuses  accommodations  to 
which  ticket  entitles  holder,  §  1500,  pp.  1741.  1742  (form). 
Ties,  duty  with  re.spect  to  keeping  in  sound  condition,   §  1555,  p.  1808. 
Tracks,  care  required  with  respect  to  construction  and  repair,  §  1554,  pp. 

1806  to  1808  (form). 
Transfers,   liability  for  refusal  to  honor,  §  1499,  p.  1740  (form). 

Liability  for  refusal  to  issue,  §  1472.  p.  1726  (form). 
Trespassers,'  duty  to,  §  1454(2),  p.  1714  (form). 

Dutv  to  trespasser  endeavoring  to  travel  without  paying  for  passage, 
§  1452,  p.  1712  (form). 
Trestles,   manner  of  construction,  §  1554(2),  p.   1808  (form) ;    §  1557,   p. 

1809  (form). 
Ti'olhy  wire,  liability  for  latent  defects  in,  §  1553(2),  p.  1806  (form). 
Unavoidabie  accident,  nonliability  of  carrier  for,  §  1522,  pp.  1761,  1762 

(f<^trm). 
Unusual   occurrences,   liability   of   carrier,   §   1626,   p.    1S74    (form). 
Vestibules,  negligence  in  leaving  traiuloor  open.  §  1617.  p.  1861  (form). 
Violence  or  insult,  duty  to  protect  passenger  from,  §  1544,  pp.  1789,  1790 
(form) ;    §  1733,  pp.  2020  to  202;;  (Lovm). 
D'jtv  to  protect  passenger  from  injury  by  fellow  passengers,  §§  1547, 

irks,  pp.  1791  to  1794  (form.) 
Effect  of  abusive  or  insulling  words  as  justifying  assault  on   pas- 
senger I)y  carrier's  employes,  §  17;>5,  p.  2025  (form). 
Justilication  of  assault  by   carrier's  employCs  on  theory  of  self-de- 
fense. S  1737,  pii.  2026.  2027  (form). 
Miilual   agr(^e!iieut   to   lii^lit  as   deCense  to  action  for  assault  by  car- 
rier's emi)loyes,  §  173.S,  p.  202S  (form). 
Use  of  excessive  forct;   by  carrier's  eniploj'6  in  resisting  attack  by 
pa.ssenger,  §  17.'!9.  p.  2028  (form). 
Waiting  room,  duty  to  keep  warm,  S  II 87,  l>i).  1734,  1735  (form). 
Warning  pa.sseiigers  concerning  possible  dangers,  §  1619,  pp.  1803,  1864 
(fonii). 

CARRY  I  S(i   W  r;A  I'OSH, 
See  Weapons. 
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CATTI^E, 

See  Animals ;    Railroads. 

CATTLE  GUARDS, 
See  Railroads. 

CAUTIONARY   INSTRUCTIONS, 

Arguments  or  statements  of  counsel,  §  2007(4,  6),  pp.  2.321,  2P.22  (form); 

§  2013,  p.  2.327  (form). 
Obance,  cautioning  jury  against  arriving  at  verdict  by,  §  2005(5),  p.  2316 

(form). 
Concurrence  of  all  jurors  in  verdict,  §  17G9,  p.  2017   (form) ;    §  2015,  p. 

2331  (form). 
Consequences  of  verdict  of  guilty.  §  2007(1,  2,  3),  p.  2321  (form). 
Considering  instructions  as  a  whole,  §  1770,  pp.  2047,  2048  (form) ;    §  2017, 

pp.  2334,^2335  (form). 
Consultation  of  jurors  with  each  other,  §  2016,  pp.  2332  to  2334  (form). 
Contradictory  statements  by  defendant,   §  1972,  p.  221S  (form). 
Duties  of  jury  in  general,  in  civil  cases,  §  1762,  p.  2042  (form). 

In  criminal  cases,  §  2005,  pp.  2314  to  2316  (form). 
Duty  of  court  to  enforce  law  as  written,  §  2005(2),  p.  2315  (form). 
Duty   of  jurv    to   be   governed   solely  by    the   evidence,    §   1766,   p.   2046 

(form) ;   §  2008.  p.  2322  (form). 
Effect  of  evidence  admissible  only  for  a  particular  purpose,  §  293,  p.  563. 
Evidence  as  basis  of  verdict  of  jury.  §  1766.  p.  2046  (form). 
Failure  of  accused  to  testify,  cautioning  jury  against  drawing  unfavor- 
able inferences,  §  1968,  pp.  2214  to  2217  (form). 
Guarding  against  intimating  any   opinion   as   to  weight  of  evidence,    §§ 

1763,  1764,  p.  2045  (form). 
Insanity  plea  in  criminal  prosecution,  §  1946,  pp.  2178.  2179  (form). 
Knowledge  and  experience  of  jurors  of  men  and  affairs,  right  to  use,  § 

2011,  pp.  2.326,  2327  (form). 
Matters  not  to  be  considered  in  general,  in  criminal  cases,  §  2007,  pp. 

2321,  2322  (form). 
Necessity  and  propriety  of,  §§  366  to  376.  pp.  673  to  684. 
Obligation  of  oath  of  juror,  §  374,  p.  681. 
Offers  to  ijvove  certain  alleged  facts,  §  2007(4),  p.  2322  (form). 
Policy  or  wisdom  of  law  involved  in  criminal  prosecution,  §  2005(2),  p.. 

2315  (form)  :    §  2012.  p.  2327  (form). 

Prejudice,  duty  to  avoid,  §  1769,  p.  2047  (form);    §  2009,  pp.  2323  to  2326 
(form). 
Duty  to  avoid,  prejudice  acrainst  corporation,  §  1768.  p.  2047  (form). 
Province  of  court  aud  jury,  §  1763,  pp.  2043  to  2045  (form)  ;    §  2006,  pp. 

2316  to  2.321  (form). 

Public  opinion,  §  2009(.5),  p.  2324  (form). 

Race,  duty  not  to  discriminate  because  of,  §  2010,  p.  2326  (form). 

Reconciling  testimony  of  witnesses,  §  1765.  pp.  2045,  2046  (form). 

Separation  of  jurv,  §  2005(6),  p.  2316  (form). 

Sympathy,  duty  of  jury  to  avoid,  §  1767,  p.  2047  (form) ;    §  2009,  pp.  2323 

to  2326  (form). 
Unanimity  of  jurors,   §  1769,  p.   2047   (form). 
Urging  agreement  of  jury,  §  2014,  pp.  2328  to  2331  (form). 
Weighing  all  the  evidence,  §  1764,  p.  2045  (form). 

CERTIFIED  CHECKS, 

Authority  to  certify,  §  1012,  p.  1351  (form). 

CHAMPERTY  AND  MAINTENANCE, 

Deed  of  land  in  adverse  possession  of  third  person,  validity,  §  1771.  p.  2049 
(form). 

§§  1-539,  pp.  3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  19.''.0-30S5,  pp.   5160-3474,. 
in,  vol.  3;    §§  30S6-4560.  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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CHAMPERTY  AND  MAINTENANCE— Continued, 

Invalidity  of  contract  for,  §  184^^(1),  p.  2101  (form). 

Sale  of  personalty  in  adverse  possession  of  third  person,  §  1772,  p.  2049 
(form). 

CHANCE, 

See  Gaming;   Lotteries;   Verdict. 

CHANCERY, 

See  Equity. 

CHANGE  OF  GRADE, 

See  Eininent  Domain;   Municipal  Corporations. 

CHARACTER, 

Accused,  bad  character,  effect  of  evidence  of,  §§  243,  244,  pp.  473,  474 ; 
§  1986,  p.  2266  (form). 
Bad  character,  inability  of  state  to  show^  bad  character,  §  244,  p.  474. 
Deficiencies  in  instructions  cured  by  other  instructions,  §  535,  pp. 
1004,  1005. 
Effect  of  good  character  as  evidence,  §  66,  p.  119;    §  237,  p.  462;    § 
1985,  pp.  2257  to  2266  (form). 
Confining  consideration  of  good  character  to  doubtful  cases,  5j 

2.39,  pp.  466  to  468. 
Effect  in  prosecution  for  assault  and  battery  of  reputation  of  de- 
fendant as  peaceable  citizen.  §  877.  p.  1257  (form). 
Effect  in  prosecution  for  homicide,  §§  3055,  3056,  pp.  3447,  3448 

(form). 
Effect   of   apparently   conclusive   character   of   evidence  outside 

of  good  character,  §  239,  p.  466. 
Effect  where  evidence  entirely  circumstantial,  §  241,  p.  471. 
Effect  where  guilt  clearly  shown  by  all  the  evidence,  §  242,  p. 

471. 
Invading  province  of  jury.  §  54,  p.  97 :    §  66,  p.  119. 
Necessity  and  propriety  of  instructions  in  general,  §  237,  p.  462. 
Right  to   recall  jury  to  supply  omissions  in  instructions   on,   § 

460.  p.  822. 
SuHiciency  of  instructions  in  general.  §  238,  pp.  464  to  466;    § 
500,  p.  916. 
Ignoring  evidence  of  good  character,  §  144,  p.  293. 
Inconsistent  instructions,  §  427,   p.   771. 
Method  of  proving  character,  §  1987,  p.  2266  (form). 
Prpsnmption  of  good  character,  §  236,  p.  461. 
Reputation    for    truth    and   veracity    in   prosecution   for   perjury,    § 

4184,  p.  4467  (form). 
Si:igling  out  particular  matters  bearing  on,  §  432.  p.  787. 
Bastardy  proceeding,  complaining  witness,  §  1046,  p.  1372  (form). 

Dcfciiflaiit,  re[intation  for  chastity,  §  1047,  p.  1372  (form). 
CHvil   ad  ions,  breach   of  promise  to   marry,   defendant,   §   1186,   p.   1473 
(form). 
BrojH'h  of  promise  to  marry,  reputation  of  plaintiff,  §  1193,  pp.  1479, 

3480  fform). 
Character  of  plaintiff  in  action  for  libel,  mitigation   of  damages,  § 

3420,  p.  3711   fff)rra). 
Chastity  f>f  plaintiff  in  action  for  seduction,  §  4792,  p.  5029  (form). 
Definition.  §  llO.'.d),  p.  1479  (form). 
Presumptions  with  respect  to,  l^  3:;77(3),  p.  .3696  (form). 

Presumption  of  good  character  in  action  for  lil)el  or  slander,  §  3396 
(1),  p.  .".717  (form). 
Witness,  cliaracter  or  reputation  as  affecting  credibility,  §  5335,  p.  5532 
(form);  g  5339,  p.  5542  (form) ;  §  5342,  p.  5544  (form). 
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CHARACTER— Con  tiuued, 

Character  or  reputation  as  affecting  credibility,  character  of  com- 
plaining witness  in  prosecution  for  rape,  §  4542,  pp.  4834,  4835 
(form). 
Character  or  reputation  for  truth  or  veracity,  §  5339(2),  p.  5542 

(form);    §  5340,  pp.  5542,  5543  (form). 
Propriety  of  instructions  with  resi^ect  to,  §  154,  p.  313. 
Right  to  instructions  upon,  §  149,  p.  302. 

CHARGING  ON  THE  FACTS, 

See  Expression  of  Opinion  on  Weight  of  Evidence. 

CHARITIES, 

Liability  of  charitable  hospital  for  injuries  to  visitor,  §  3091,  p.   3480 
(form). 

CHARIVARI, 

Right  to  defend  against  charivari  party,  §  862,  pp.  1249,  1250  (form). 

CHARTER  PARTY, 

See  Shipping. 

CHASTITY, 

See  Abduction;    Breach  of  Promise  to  Marry;    Libel  and  Slander;    Se- 
duction. 

CHATTEL  MORTGAGES, 

Burden  of  proof,  §  1795,  p.  2061  (form). 

Conversion  by  mort2;agee,  measure  of  liability  to  mortgagor,  §  1785,  p. 

2057  (form) ;    §  1786,  p.  2058  (form). 
Delivery  of  mortgage,  effect  of  sending  to  clerk  for  registration,  §  1778. 

p.  2054  (form). 
Description,  necessity  of   specific   description  of  each   item    of  property 
covered,  §  1776,  p.  2054  (fonn). 
Property  covered  by  mortgage  on  all  stock  on  certain  farm,  §  1777,  p. 

2054  (form). 
Rejecting  as  redundant  part  of  description  which  is  false,  §  1775(2), 

p.  2052  (form). 
Sufficiency  of  description  of  parties,  §  1774,  p.  2051  (fonn). 
Sufficiency  of  description  of  property,  §  1775,  pp.  2051  to  2054  (form). 
Enforcement  of  mortgage,  liability   of  mortgagee  for   wrongfully   suing 

out  writ  of  sequestration,  §  4796,  p.  5031  (form). 
Foreclosure,  accounting  to  mortgagor  on  irregular  sale,  §  1797,  p.  2061 
(form). 
Before  maturity  of  debt,  §  1785,  pp.  2057,  2058  (form). 
Notice,  §  1794,  p.  2061  (form). 
Payment  of  debt,  duty  to  record  partial  payment,  §  1792,  p.  2060  (form). 

Duty  to  satisfy  mortgage  of  record,  §  1793,  pp.  2060,  2061  (form). 
Possession  of  mortgaged  property,  right  of  mortgagee,  §§  1783,  1784,  pp. 

2056,  2057  (form). 
Priority  of  lien,  §  1781,  pp.  2055.  2056  (form). 
Record,  §§  1779.  1780,  p.  2055  (form). 
Release,  bv  taking  new  note,  §  1790,  p.  2059  (form). 

Sufficiency,  §  1791,  p.  2060  (form). 
Sale  by  mortgagor  of  subject  of  mortgage,  rights  and  liabilities  arising, 

§  1787,  p.  2058  (form) ;    §  1788,  p.  2059  (form). 
Sufficiency  of  evidence.  §  1796,  p.  2061  (form). 
Tender  of  mortgage  debt,  sufficiency,  §  1789,  p.  2059  (form). 
Waiver  of  lien,  §  1782,  p.  2056  (form). 
What  constitutes,  §  1773.  p.  2050  (form). 


§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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CHECKS, 

See  Banks  and  Banking ;   Bills  and  Notes. 
Payment  by,  §  4162,  pp.  4447,  444S  (form). 

CHILDREN,  ., 

See.  also,  Infants:    Parent  and  Child. 
Accidents  to,  attractive  nuisance,  §  2221.  pp.  2571.  2.572  (form) ;   §  2875(2), 
p.   2705    (form);     §   3971,   p.   4297    (form);    §   4068.   pp.   4.''.78   to 
4:;!S3  (form). 
Attractive  nuisance,   permitting   nuisance  in    street  attractive   to,    § 

§  .3948,  p.  4276  (form). 
Care  required  of,  §  4083,  pp.  4395  to  4.398  (form). 
Burden  of  proof,  §  1725,  p.  2017  (form). 
Burden  of  proof  to  show  inability  to  understand  dangers,  §  2231, 

p.  2581  (form). 
Liability  of  master,  §  3788,  pp.  4117  to  4120  (form). 
Liability  of  municipal  corporations.  §  3984.  pp.  4313,  4314  (form). 
Liability  of  railroad,  §  4.348,  pp.  4600,  4601  (form);    §  4430,  pp. 

4701  to  4703  (form). 
While  riding  in  merrv  go  round.  §  762,  p.  IISO  (form). 
While  traveling  in  street,  §  4998.  pp.  5254,  5255  (form). 
With  respect  to  electricity,  §  2229,  p.  2578  (form). 
With  respect  to  explosives.  §  2378,  p.  2706  (form). 
With  respect  to  street  railroad,  §  4887,  pp.  5140.  5141  (form). 
Child  playing  around  automobile,  §  3882,  pp.  4219,  4220  (form). 
Children  playing  in  street.  §  4974.  pp.  5236,  5237  (form). 
Children  playing  on  wagon,  §  4063,  p.  4376  (form). 
Children  straying  on  dangerous  premises,  §  4067,  p.  4378  (form). 
Duty  of  carriers.  §  1525,  p.  1775  (form) ;    §  1706,  pp.  1977  to  1979 

(form). 
Duty  of  proprietor  of  amusement  enterprise,  §  760,  p.  1179  (form). 
Duty  of  railroad,  §  4337,  pp.  4592,  4593  (form). 

To  avoid  sudden  movement  of  cars  at  crossing,  §  4395,  pp.  4663, 
4664  (form). 
Duty  of  street  railroad,  §  4857.  pp.  5099  to  5105  (form). 

Towards  children  trespassing  on  car,  §§  4S59,  4S60,  pp.  5105  to 
5108  (form). 
Duty  to  guard  against  explosives,   §§  2372.  2375,  pp.   2703  to  2705 

(form). 
Measure  of  recovery  for.  §  2047,  pp.  2417  to  2420  (form). 
Public  wharves,  §  5245,  p.  5422  (form). 
Assault  on.  as  constituting  aggravated  assault,  §  849,  pp.  1239  to  1241 

(form). 
Capacity  to  commit  crime,  presumption.  §  19.")8,  p.  2206  (form). 

SufRclGncy  of  evidence,  §  2000,  p.  2307  (form). 
Crodil)ility  as  witnesses,  §  155,  p,  314. 

Power  of  court  to  instruct  with  respect  to,  §  9,  p.  21. 
Emplovninnt  of,  liabilitv  of  master  for  injuries  to,  §  ,3627,  p.  3902  (form); 
§  3628,  pp.  .3902,  390.".  (form). 
Liability  of  master  for  injuries  to,  duty  of  master  to  wani  or  instiiict, 
S§  3718,  3710,  i)p.  4012  to  4016  (form). 
Employment  in   violation  of  statute,   §  3790(5),  p.  4122   (form); 

§  .".795,  p.  4128  (form). 
Risks  assumed  by  sonant.  §  3757.  p.  4071  (form). 
Mf'idal  capacity  in  general,  necessity  of  instriiction  on,  §  119,  p.  217. 

CIintCHES, 

See  Disturliaiice  al'  Ufjlgious  Assenilily  ;     Kdigioiis   Societies. 

CIDKP.. 

Right   lo  give  nway.  §  .",18.3,  pp.  .3.51."..  :'.5II   (form). 

Sale  of  fermented  cider  us  criminal  oflensc,  g  ;;J93,  p.  3551  (form). 
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CIRCUMSTANTIAL  EVIDENCE. 

Abstract  instruction,  necessity  that   instructions   apply    the  law  to    the 

facts,  §  138,  p.  276. 
Argumentative  instructions,  §  418,  p.  753. 

Civil  cases.  proi)!'ioty  and  sufficiency  of  instructions,  §  225,  p.  4.33. 
Right  of  party  to  instructions,  §  224,  p.  432. 
Weight  and  sufficiency,  §  2341,  p.  2672  (form). 
Comparison  with  direct  evidence,  §  55.  p.  99:    §  2.32,  p.  447. 
Consh-nction  of  instructions  as  a  whole.  §  .535,  p.  1004. 
Criminal  cases,  comment  by  court  on  weight  of,  §  53,  p.  96. 
Contrastnig  with  direct  evidence,  §  232,  p.  447. 

Consistency    of   circumstances   with    hypothesis    of    suilt   and   incon- 
sistency with  that  of  innocence,  §  234,  pp.  452  to  456. 
Duty  and  right  of  court  to  instruct  upon,  §§  226  to  2.30.  pp.  433  to  445. 
Duty  of  court  where  a  confession  or  admission  of  defendant  is  in- 
troduced in  evidence  against  him,  §  22S,  pp.  442  to  444. 
Duty  of  court  where  evidence  is  not  entirely  circumstantial,  §  227, 

pp.  4.37  to  442. 
General  principles  governing  giving  of  instructions,  §  231,  pp.  445,  446. 
Necessity  of  request  for  instructions,  §  230,  pp.  444.  445. 
Propriety  of  instruction  on  chain  and  its  links.  §  235,  pp.  458.  460. 
Sufficiency  of  instructions  and  propriety  of  particular  instructions,  §§ 

231   to  235,  pp.  445  to  460. 
Sufficiency   to  warrant   conviction   of   accused,    §    1983,    pp.    2239   to 

2256  (form). 
When  refusal  of  instruction  upon  harmless  error,  §  229,  p.  444. 
Definition.  §  2.341(2),  p.  2672  (form). 

Necessity.  §  381,  p.  665. 
Degree  of  certainty,  in  general,  essential  to  warrant  conviction,   §  233, 

pp.  449  to  452. 
Each  fact  or  circumstance,  necessity  of  proof,  §  235,  pp.  456  to  460. 
Effect  of  good  character  of  accused  where  evidence  entirely  circumstan- 
tial, §  241,  p.  471. 
Following  approved  forms,  §  231,  p.  446. 
Following  language  of  statute,  §  231,  p.  446. 
Necessary  links  in  chain  of  circumstances  In  homicide  case,  §  3079,  p. 

3466  (form). 
Particular  facts  provable   by,  asportation  in  prosecution   for  larceny,   § 
3330,   p.  3662  (form). 
Authoritv  of  corporate  agent.  §  1907,' p.  2139  (form). 
Conspiracy,  §  1819,  p.  2083  (form). 
Proof  of  knowledge  by  lessor  that  hou.se  let  is  disorderly  house,  § 

2154(1),  p.  2516  (form). 
Proof  of  ratification   of  alteration  of  instrument,   §   742(1),  p.   1167 

(form). 
Sufficiency  to  establish  boundary,  §  1169(3),  p.  1464  (form). 
Sufficiency  to  establish  fraud  in  action  to  set  aside  conveyances  as 
fraudulent,  §  2715(1-3),  pp.  2958,  2959  (form). 
Right  of  court  to  comment  on  weight  of,  in  criminal  cases,  §  53,  p.  96. 
Subsidiary  evidence,  application  of  doctrine  of  reasonable  doubt,  §  235,  p. 
459. 

CITATION  OF  AUTHORITIES, 

Propriety  of  practice,  §  413,  p.  733. 

Requested  instructions,  §  480,  p.  S6l. 

CITIES, 

See  Municipal  Corporations. 

|§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,   pp.   2160-3474, 
in.  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;    §§  45G1-5361,  pp.  4843-5564,  in  vol.  5.     • 
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CLAIRVOYANTS, 

Necessity  of  license  to  practice  medicine,  §  4190,  p.  4471  (form). 

C?LERICAL  ERRORS, 

As  cause  for  reversal,  §  397,  pp.  716  to  720. 

Requests  for  iustiuctions,  dutj-  of  court  to  reform  so  as  to  eliminate,  § 

503,  p.  923. 
Use  of  "not"  inadvertently  as  cause  for  reversal,  §  397,  pp.  717,  719, 
Use  of  word  "plaintiff"  instead  of  "defendant"  or  vice  versa,  §  397,  pp. 

71S,  720 ;    §  535,  p.  1003. 

CLERK  OF  COURT, 

Directing  clerk  to  enter  verdict,  §  109,  p.  198. 
Filing  instructions  with,  §  452,  p.  815. 

COAL  HOLES, 

Duty  of  city  to  cover,  §  3957,  p,  4285  (form). 

CODICIL, 

See  Wills. 

COERCION  OF  JURY, 

See,  also.  Agreement  of  Jury. 
Duty  of  court  to  avoid,  §  368,  p.  676. 

COHABITATION, 

See  Adultery;    Lewdness, 

COLD  STORAGE, 

Liability  of  warehouseman  for  injuries  to  goods  stored.  §  5165,  p.  5362 
(form);    §  5167,  pp.  5364,  5365  (form). 

COLLATERAL  ATTACK, 

On  deed  made  pursuant  to  judicial  sale,  §  3219,  pp.  3569,  3570  (form). 

COLLATERAL  QUESTIONS, 

Dutv  of  court  to  instruct  upon  in  criminal  case,  necessity  of  request,  § 
467,  p.  831. 

COLLISION, 

Anchoring  or  mooring  vessels,  rare  required,  §  1798.  p.  2062  (form). 
Small  boats,  duty  of  steamer  with  respect  to,  §  1799.  p.  2063  (form). 

Negligence  of  occupant  as  defense  to  action  for  injuries,  §  1799,  p, 
2064  (form). 

COLOR  OF  TITLE, 

See  Adverse  Possession. 

COMMENT  ON  WEIGHT  OF  EVIDENCE, 

See  Expression  of  Opinion  on  Weight  of  Evidence. 

COMMERCIAL  AGENCIES, 

Effect  of  representations  to  as  ground  of  action  for  deceit,  §  2642,  p.  2894 

(form). 
Report  by,  as  privileged  communication,  §  3383,  pp.  3705,  3706  (form). 

COMMERCIAL  I'AI'ER, 
See  liills  ahd  Notes. 

COMMISSION  MERCHANTS, 
See  Factors. 

COMMON  CARRIKRS, 

See  Carriers  of  Goods;    (^'arriers  of  Live  Stock;    Carriers  of  Passengers; 
Sliipping. 

COMMON  COUNTS, 

•      Right  of  recovery  on,  see  Abaunipsit. 
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COMMON  KNOWLEDGE, 

Right  of  jury  to  consider  matters  of,  §  378,  p.  691. 

In  determining  damages  for  death  by  wrongful  act,  §  2125,  p.  2496 
(form). 

COMMON  LAW, 

Failure  of  accused  to  testify,  propriety  of  instructions  upon,  §  200,  p.  .392. 
Fellow  servants,  abolition  of  common-law  doctrine  of,  §  3810,  pp.  4153, 

41,54  (form). 
Marriage,  requisites  of,  §  3592,  pp.  3S61,  3862  (form). 
Oral  instructions,  power  to  give,  §§  441,  443,  p.  800. 
Power  of  court  to  comment  upon  the  facts  or  express  its  opinion  thereon. 

§  4,  p.  6. 
Power  of  jury  to  determine  the  law  in  criminal  cases,  §  97,  p.  180. 
Summing  up  the  evidence,  power  of  trial  judge  at  common  law,  §  38,  p.  77. 

COMMON  SENSE, 

Use  by  jury  in  construing  facts  and  arriving  at  verdict,  §  379,  p.  692. 

COMMUNITY  PROPERTY, 
See  Husband  and  Wife. 

COMPARATIVE  NEGLIGENCE, 
See,  also.  Negligence. 
Calculation  of  damages  under  rule  of,  §  341,  p.  637  (form) ;    §  2054,  pp. 

2427,  2428  (form) ;    §  2117,  p.  2487  (form). 
Carrier's  liability  for  injuries  to  passenger,  §  1627(3),  p.  1875  (form). 
Death   by   wrongful  act,   contributory  negligence   as  defense,   §   2117,  p. 

2487  (form). 
Master's   liability   for  injuries   to   servant,   §  3759(6),   p.  4076   (form) ;    § 
3796,  pp.  4128  to  4131  (form). 
Rule  under   Federal   Employers'   Liability  Act,   §  3797,   pp.   41.31   to 
4134  (form). 
Railroad's   liability  for  injuries   to  persons  on  track,   §  4353,  pp.  4607, 
4608  (form) ;    §  4439,  pp.  4717,  4718  (form). 

COMPOUNDING  FELONY, 

As  consideration  for  contract,  §  1854,  pp.  2104,  2105  (form). 

Commercial  paper,  §  1066,  pp.  1387,  1388  (form);    §  18.54(2),  p.  2105 
(form). 

COMPROMISE  AND  SETTLEMENT, 

Authority  of  agent,  §  4245,  p.  4512  (form). 
Authority  of  attorney,  §§  954,  955,  p.  1310  (form). 

Ratification,  §  956,  p.  1311  (form). 
Avoidance  for  fraud,  §  J.804,  pp.  2069  to  2071  (form). 

Matters  considered  on  issue,  §  1806,  p.  2072  (form). 

Necessity  of  restoring  former  status,  §  1802,  p.  2068  (form). 

Presumption  of  fairness,  §  1805,  p.  2072  (form). 
Commercial  paper,  compromise  of  disputed  claims  as  consideration  for,  § 

1063,  pp.  1385,  1386  (form). 
Conclusiveness  on  parties,  §  1801,  pp.  2065  to  2067  (form). 
Consideration,  sufficiency,  §  1800,  p.  2065  (form). 
Matters  included  in,  §  1802,  pp.  2067  to  2069  (form). 

Presumption  as  to  scope.  §  1803,  p.  2069  (form). 

Offer  of  compromise  as  admission,  §  3443,  p.  2673  (form).        ^ 
Ratification    by  acquiescence,  §  1801(2),  p.  2066  (form). 
Rule  of  law   favoring  settlement  of  disputed  matters,   §   1802,   p.  2068 

(form). 
Seduction,  defense  in  civil  action  for,  §  4789,  pp.  5026,  5027  (form). 


§§  1-539,  pp.  3-1018,  in  vol  1;    §§  540-1929,   pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3083-4560,  pp.  3477-4815,  in  vol.  4;    §§  4561-53G1,  pp.  4849-5564,  in  vol.  5. 
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CONCEALED  WEAPONS, 

See  Weapons, 

CONCEALING  BIRTH, 

Defenses  to  prosecution,  §  1808,  p.  2074  (form). 
Elements  of  offense,  §  1807,  p.  2073  (form). 

Death  of  child  as  material  element,  §  1807,  p.  2073  (form). 

CONCUBINAGE, 

Definition,  §  540(2),  p.  1022  (form) ;    §  545,  p.  1026  (form). 

CONDITIONAL  SALES, 
See  Sales. 

CONFESSIONS, 

See,  also,  Admissions. 
Admissions  distiniiuished,  §  1975,  p.  2226  (form). 
Duty  of  court  to  distinguish,  §  216,  p.  421. 
Against  whom  admissible,  §  1973(2)    p.  2219  (form). 

Effect  of  confessions  of  one  defendant  as  against  codefendant,  §  297,. 

p.  571. 

Construing  confession  as  a  whole,  §  1973(2, 4),  pp.  2219,  2220  (form) ;    % 

1973(9),  p.  2224  (form). 

Effect  of  statement  in  favor  of  accused,  §  1976,  pp.  2226  to  2228  (form). 

Corpus  delicti,  necessity  of  proof  of  to  warrant  consideration  of  alleged 

confession,  §  1974,  pp.  2225.  2226  (form). 
Corroboration  of  confession,  instruction  upon  sufiiciency  as  invading  prov- 
ince of  jury,  §  49,  p.  91. 
Necessity,  §  215,  p.  419;    §  218,  p.  424;    §  837,  p.  1231  (form);    §  1973- 
(3,5),  p.  2220  (form). 
Effect  of  proven  confessions  as  evidence,  §  1975,  pp.  2219  to  2225  (form). 
As  direct  evidence  of  gaiilt,  §  228,  p.  442. 
As  proving  corpus  delicti.  §  3078(2),  p.  3465  (form). 
Confession  of  theft  as  warranting  conviction  of  burglary,  §  1358,  p. 

1641   (form). 
Necessity  of  corroboration,  §  215,  p.  419;    §  218,  p.  424;   §  837,  p.  1231 

(form);    §  1973(3,5),  p.  2220   (form). 
Prosecution  for  homicide,  §  3078,  pp.  3465,  3466  (form). 
Right  of  court  to  express  opinion  on  weight  of  evidence,  §  48,  p.  89. 
Exculpatory  statements  contained  in  alleged  confession,  effect,  §  220,  p. 

426. 
Involuntary  confessions,  duty  of  .iury   to  disregnrd,   §  197;U2,  0,  9),  pp. 

2219,  2221,  2223   (form). 
Necessity  of  evidenc(>  on  which  to  predicate  instructions,  §  221,  p.  427. 
Necessity  of  instructions,  §  215,  p.  417. 
Propriety  and  sufficiency  of  instructions,  §  216,  p.  419. 
Province  of  court  and  jury  with  respect  to  determining  admissibility  of, 

§  101,  p.  180. 
L'ndue  proniinence,  giving  by  singling  out,  §  432,  p.  789. 
Voluntary  character,  §  217,  p.  421. 

CONFIDENCE  GAME. 

Liuliility  for  practicing  game  of  three  card  moutc,  §  2405,  pp.  2763,  2764 
(f<n-m). 

CONFLKJTING  EVIDENCE, 
See  Jblvidence. 

CO.\Fi;SI .\G  INSTRl'CTIOXS, 

Duly  not  to  give,  SS  422  to  420.  pp.  756  to  765. 

Duly  to  avoid  incnusislency,  §  4l:7,  p.  766. 

QiKiliiig  ciiliri'  opinion  in  anollier  ciisc,  S  412,  p.  7-32. 

Spccin<.'  appjiftations  of  rule  against  giving,  §  42.'>,  pi».  759  to  762. 

Use  o£  word  lu  Uil'lercut  seus(,'a,  §  423,  p.  762. 
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■CONSCIENTIOUS  BELIEF, 

As  authorizing  conviction  of  acciisprt,  §  272,  p.  531. 

CONSCIENTIOUS  CONVirT'IONS. 

Diity  of  juror  not  to  surrender,  §  371,  p.  G79. 

CONSIDERATION. 

.See  such  titles  as  Bills  and  Notes ;    Contracts,  etc. 

CONSISTENCY. 

See  Contradictory  Instructions. 

CONSPIRACY. 

Alibi  as  defense.  §  1934,  p.  2164  (form). 

Circumstantial   evidence,   sutficicncv   to   establish   Conspiracy,    §    1819,  p. 

20S3  (form) ;    §  3074(2).  p.  3461  (form). 
Civil  liability,  elements  of  cause  of  action.  §  1S18.  p.  20S2  (form). 

Of  several  defendants  for  malicious  prosecution   on  theory  of  con- 
spiracy. §  3563.  pp.  3S38.  3S.39  (form). 
Definition.  §  1977(2).  p.  2228  (form). 
Elements  of  offense,  §  1800,  pp.  2075  to  2077  (form). 

Fellow  conspirators,  acts  and  declarations  of  co-conspirators  as  evidence, 
§§  222.  223,  pp.  429  to  431. 
Acts   and    declarations  as   evidence    In   prosecution  for   homicide,   § 

3051.  p.  3444  (form). 
Liability  for  acts  of  co-conspirators.  §  1812.  pp.  2078.  2079  (form). 
Province  of  court  and  .jury  as  to  determininsr  admissibility  of  declara- 
tions of  allesced  co-conspirator,  §  101,  p.  188. 
Who  are,  §  1811.  p.  2078  (form). 
Ignoring  issue  of,  §.  143.  p.  286. 
Intent  of  defendant.  §  1810.  p.  2077  (form). 

Question  for  jury,  §  1810,  p.  2078  (form). 
Killing  in  pursuance  of,  as  murder.  §  2S2S,  p.  3102  (form). 
Knowledge  by  defendant  of  criminality  of  acts  constituting  object  of  con- 
spiracy, §  1810.  p.  2078  (form). 
Labor  unions,  liability  of  members  for  conspiracy.  §  1816,  p.  2081  (form). 
Necessity  of  alleging  conspiracy  to  justify  Instructions  on  law  of,  §  135,  p. 

257. 
Particular  conspiracies,  to  bribe,  §  1813,  p.  2079  (form). 
To  commit  arson,  §  835.  p.  1230  (form). 
To  defraud  city,  §  1814,  pp.  2080.  2081  (form). 
To  defraud  United  States,  §  1813.  pp.  2079,  2080  (form). 
To  murder,  §  2808,  pp.  3072,  .3073  (form). 

To  prevent  competition  in  the  letting  of  public  contracts,  §  1815,  p. 
2081  (form). 
Severance  of  defendants  in  verdict.  §  1S17,  p.  2082  (form). 

Conviction  of  some  of  the  defendants  and  acquittal  of  others,  §  2808, 
p.  3073  (foi-m). 
Sufficiency  of  evidence,.  §  1819,  p.  2083  (form). 

Circumstantial  evidence,  §  1819,  p.  2083   (form);    §  3074(2),   p.  3461 

(form). 
Conspiracy  to  murder,  §  3074,  p.  3461  (form). 
What  constitutes  in  general,  §  2808,  p.  3072  (form). 

CONSTABLE. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW, 

Charging  upon  the  facts,  effect  of  constitutional   provisions  forbidding, 
■     §  5,  p.  10. 

IJ  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
itt  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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CONSTITUTIONAL  LAW— Continued, 

Jury  as  judges  of  law  in  criminal  cases,  §  98,  p.  181. 

Power  to  determine  constitutionality  of  statute,  §  98,  p.  183. 
Summing  up  the  evidence,  effect  of  constitutional  provision  as  forbidding, 
§  39,  p.  77. 
CONSTRUCTION  OF  INSTRUCTIONS, 

Consideration  of  instruction  with  other  instructions,   §  36.35(3),  p.  ^910 

(form). 
Construction  as  a  whole,  §§  533  to  536,  pp.  974  to  1010. 

Correct  statement  of  law  pieced  out  from  two  instructions  each  im- 
proper in  itself,  §  538,  p.  1017. 
Cure  of  deficiencies  and  objectionable  matters  not  amounting  to  a 

positive  misstatement  of  the  law,  §  534,  p.  990. 
Cure  of  positive  error  by  givins  other  instructions,  §§  537  to  539,  pp. 

1010  to  1018.  ■ 
Dutv  of  jury  to  consider  as  a  whole,  §  1770,  pp.  2047,  2048  (form) ; 

§  2017,  pp.  2334,  2335  (form). 
"When  conflicting  instructions  not  cause  for  reversal,  §  538,  p.  1017. 
General  rules  for  construing  instructions,  §§  530  to  532,  pp.  971  to  974. 
Pleadings  and  evidence,  construing  with  reference  to,  §  531,  pp.  973,  974. 
Reasonable  construction,  duty  to  give,  §  530,  p.  971. 
Requested  instructions,  construing  against  party  requesting,  §  532,  p.  974. 

Duty  to  construe  with  rest  of  charge,  §  534,  p.  1000. 
Specific  instances  of  defects  or  omissions  cured  by  otlier  instructions,  § 
535,  p.  1001. 
CONSTRUCTIVE  NOTICE, 
See  Notice. 

CONSTRUCTIVE  POSSESSION, 
See,  also.  Possession. 
Extent  of  possession  by  one  claiming  title  through  adverse  iwssession, 
§§  728,  729,  pp.  1155  to  1157  (form). 

CONTAGIOUS  DISEASE, 
See  Disease. 

CONTENTIONS  OF  PARTIES, 

Right  of  court  to  state,  as  not  affected  by  rule  that  instructions  must  be 
predicated  upon  evidence,  §  137,  pp.  2G5,  266. 
Right  to  state  orally,  §  416.  p.  807. 

CONTRACTS, 

Advances,  right  of  party  making  on  breach  of  contract  by  other  party, 

§  18S5,  p.  2123  (form) ;    §  2077,  pp.  24:i9,  2140  (form). 
Arbiter  of  question  of  performance,  conclusiveness  of  decision,  §  1873, 

p.  2115  (form). 
Breach,  agrei'ment  not  to  do  business  in  certain  territory,  §  1884,  pp.  2122, 
2123  (form). 
Agreement  to  advance  moneys  to  redeem  from  foreclosure,  §  1883, 

pp.  2120  to  2122  (form). 
Damages,  see  Damages. 

Duty  of  court  (o  instruct  on  measure  of,  §  341,  p.  635. 
Effect  lui  discliarging  contract,  §  1877,  p.  2116   (form). 
Right  of  aggrieved   party    who   has    made   advances   on   contract,   § 
1885,  p.  2123  (fonn) ;    §  2077,  pp.  24.39,  2440  (form), 
burden  of  proof  of  showing  that  consent  to  contract  was  procured  by 

fraud,  §  !)(;;'.,  p.  1314  (form). 
Considciatinii,  <or[)oriil('  stock  without  value  as,  §  18.32,  p.  2093  (form). 
Iiiadcciiiiicy  of  as  (videiiee  of  fratid,  §  b'iT0(.3),  p.  48G1  (form). 
Mutual  pnmiiscs  as,  §  27(;l,  p.  2990  (form). 
Necessity,  §  1831,  p.  2092  (foi*in). 
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CONTRACTS— Continued, 

Commercial  paper,  §§  1062  to  1068,  pp.  1382  to  13SS  (form). 

Note  given   for  premium  on   life  insurance   policy,   §   3446,   p.   3759 

(form). 
Release  and  discbarge,  §  4576,  p.  4857  (form). 
Unilateral  contracts,  §  183.3,  p.  2093  (form). 

Contract  of  sale,  §  4623,  pp.  4S96,  4S97  (form). 
Original  lack  of  mutuality  cured  by  subsequent  acts  of  parties, 
§  1834,  p.  2093  (form). 
Construction,  against  party  drawing  instrument,  §  1857,  p.  2106  (form). 
Construing  separate  instruments  togetber,  §  1860,  p.  2107  (form). 
Province  of  court  to  construe  written  contracts,  §  89,  p.  172. 
Province  of  jury,  §  1862,  p.  2108  (form). 
Correspondence,  effect  as   constituting  contract,   §   1824,   pp.   2CS8,   2089 

(form). 
Date,  §  1824,  p.  2089  (form). 
Directing  verdict,  §  1889.  p.  2124  (form). 
Duress,  avoidance  of  contract  on  ground  of,  §§  1844  to  1846,  pp.  2098,  2099 

(form). 
Entire  or  severable  contract.  §  4268,  p.  4527  (form). 

Contract  of  sale.  §  4729,  pp.  4985,  4986  (form). 
Exceeding  requirements  of  contracts,  effect,  §  1867,  p.  2113  (form). 
Fraud,  avoidance  of  contract  on  ground  of ,  §  1842,  pp.  2097.  2098  (form). 
Restoring   former    status   as   condition   precedent   to   rescission  for, 
§  1847,  p.  2100  (form). 
Illegal  contract,  effect  of  illegality,  §§  1855,  1856,  pp.  2105,  2106  (form). 
Effect  of  illegality,  partial  illegality,  §  1068.  p.  1388  (form). 

Respective  rights  of  the  parties  where  both  are  equally  at  fault, 
§  1427,  p.  1694  (form) ;    §  2736,  p.  2970  (form). 
Implied  contract,  §§  1826  to  1830,  pp.  2090  to  2092  (form). 

Acquiescence  of  owner  of  premises  in  work  done  thereon,  for  benefit 

of  premises,  §  1282,  p.  1570  (form). 
Implied  agreement  to  pay  for  work  performed,  §§  5351  to  5356,  pp. 

5555  to  5562  (form). 
Necessity  of  meeting  of  minds  of  parties,  §  1231(3),  p.  1512  (form). 
To  pay  for  repairs  made  by  tenant,  §  3245(1),  p.  3587  (form). 
To  pay  for  work  and  labor,  see  Work  and  Labor. 
To  pay  mother  for  caring  for  her  own  child,  §  4123,  p.  4426  (form). 
To  pay  servant  for  extra  services,  §  3601,  p.  3880  (form). 
With  respect   to   character  of  compensation  of   servant,   §   3.598,   p. 
3879  (form). 
Implied  terms,  agreement  for  time,  §  1861,  p.  2107  (form). 
Impossibility  of  performance,  prevention  of  performance  by  public  au- 
thorities, §  1876,  p.  2116  (form). 
Meaning  of  particular  phrases,  §  1858,  p.  2106  (form). 
Meeting  of  minds   of  parties  or  mutual   assent,   §   1821,   pp.   2087,  20SS 
(form). 
Agreement  for  release  and  discharge,  §  4579(6),  p.  4863  (form). 
Agreement  with  respect  to  boundaries.  §  1159,  pp.  1453,  1454  (form). 
Contract  for  employment  of  broker,  §  1231(3,  4),  pp.  1511,  1512  (form). 
Contract  to  marry,  §  1175,  pp.  1468,  1469  (form). 

Duty  of  court  to  carry  out  mutual  agreement,  §  1825,  p.  2089  (form). 
Effect  of  mistake,  §  819,  p.  1218  (form). 
Mental  capacity  to  contract,  §§  1838  to  1841,  pp.  2094  to  2097  (form). 
Mistake,  as  ground  for  defeating  alleged  contract,  §  1843,  p.  2098  (form). 
Modification,  application  of  statute  of  frauds,  §  2665,  p.  2910  (form). 
Consideration  for,  §  2488.  p.  2783  (form). 
Effect  on  party  of  modified  agreement,  §  18^4.  p.  2108  (form). 

§§1-539,  pp.  3-1018,   in  vol  1:     §§  540-l')29,   pp.  1021-2150,  in  vol.  2;     §§  1030-3083,  pp.   2160-3474, 
in  vol.  3;    §§   3086-4560,  pp.  317T-1S45,  in  vol.  4:    §§  4561-5361.  pp.  4849-5564,  in  vol.  5. 
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CONTRACTS— Continued, 

Mutuality  of  obligation,  §§  1S33,  1834,  p.  2093  (form). 

Contract  of  sale,  §  4623,  pp.  489G,  4897  (form). 
Offer  and  acceptance,  conditional  acceptance,  §  1822,  p.  2088  (form). 

Conditional  acceptance,  acceptance  on  condition  that  others  sign,  f 

1823.     p.  2088  (form). 
Necessity,  §  1821,  pp.  2087,  2088  (form). 
Oral  assent  to  unsigned  contract,  §  1835.  p.  2093  (form). 
Oral  contracts,  construction  as  question  of  law  for  court,  §  89,  p.  173. 
Parties,  against  whom  contract  enforceable,  §  1837,  p.  2094  (form). 

Who  may  enforce,  §  1836,  p.  2094  (form). 
Performance,  acquiescence  in  deviation  from  contract,  §  3855,  pp.  4194, 
4195  (form). 
Burden  of  proof,  §  1888.  p.  2124  (form). 
Conditional  promises,  §  1870.  pp.  2113,  2114  (form). 
Discharge  of  contract  by,  §  1SG5,  pp.  2108.  2109  (form). 
Excuses  for  nonperformance,  burden  of  proof,  §  1888,  p.  2124  (form). 
Nullification  through  default  of  other  party,  §  1871,  p.  2114  (form). 
Part  performance,  waiver  of  full  performance,  §  1874,  p.  2115  (form). 
Prevention   by  one  party  of  performance  by  other,  §  1879,  pp.  2117, 

2118  (form). 
Reference  of  question  to  third  person,  conclusiveness  of  decision,  § 
1317.  p,  1598  (form). 
Effect  of  provision  for,  §  1314,  pp.  1596,  1597  (form). 
Substantial  performance.   §  1866.  pp.  2109  to  2112  (form);    §§  4655. 
4656,   pp.   4920,   4921    (form). 
Building  contracts,  §  1285,  pp.  1571  to  1575, 
When  time  of  essence,  §  4654(3),  p.  4919  (form). 
Pleading  and  proof,  §  2665,  p.  2911  (form). 
Practical  interpretation,  §  1859,  p.  2106  (form). 

Presumptions  and  burden  of  proof,  §§  1SS6  to  1888,  pp.  2123,  2124  (form). 
Province  of  court,  construction  of  written  contracts,  §  89,  p.  172. 

Sufficiency  of  cause  for  failure  to  carry  out  contract  as  question  of 

law,  §  89,  p.  173. 
To  determine  essentials  of  contract,  §  89,  p.  172. 
With  respect  to  interpretation  in  general,  §  1862,  p.  2108  (form). 
Public  policy,  contract  invalid  as  against,  §  1849.  pp.  2101.  2102  (form). 
Contract  invalid  as  against,  aiding  combination  to  control  prices,  § 
1850,  p.  2102  (form). 
Compounding   felony    as    consideration,    §    1066,    pp.    1387,    1388 

(form)  ;    §   1854,  pp.  2104,  2105   (form). 
Inducing  br(>ach  of  trust,  §  1853.  pp.  2103.  2104  (form). 
T>obl)ylng  contracts.  §  1851,  pp.  2102.  2103  (form). 
Obstructing  justice,  or  tampering  with  evidence,  §  1852,  p.  2103 
(form). 
Renunciation  of  contract,  effect  as  giving  other  party  right  to  sue  at  once, 

§  1878,  pp.  2116.  2117  (form). 
Rescission,  by  nnifual  agrecmimt.  §  1863,  p.  2108  (form). 
Severaliility,    right   of    recovery   for   part   performance,    §    1875,   p.   2115 

(form). 
Siunaturc.   necosslly,  §  18.35,  p.  2093  (form). 

Snl)st:intial    iicrforiiiance,    as   disciiarging   contract,    §   1S66,   pp.   2109   to 
2112  (rorin). 
Coiitriir-f  of  sale.  §S  4655.  4656,  pp.  4920,  4921  (form). 
Tender  of  T><'i"formance,  sulliciency  to  pnt  olher  i)arty  in  default,  §  1872, 

p.  2114   (form). 
Time  of  iicrformanoe,  §§  1868,  1869.  p.  LM  i:;  (form). 

Rensdiiablc  time,  S  82.'{,  p.  1221    (foiiii). 
Waiver  of  performance,  §  3880,  pp.  2118,  2119  (form). 
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CONTRADICTORY  INSTRUCTIONS, 

Cinv  of  positive  error  in  one  instruction  by  giving  correct  instruction, 

§  537,  p.  1010. 
Duty  ot  eoui-t  to  avoid,  §§  427  to  430,  pp.  766  to  774. 
Illustrations  of,  §  428,  p.  772. 
Opposing  theories  of  law  and  evidence,  right  of  court  to  submit,  §  429   p. 

772. 

CONTRADICTORY  STATEMENTS, 

Effect  as  to  credibility  of  witness,  §§  181,  182.  pp.  301  to  363 ;    §  5-337,  pp. 
5537  to  5541  (form). 
Invading  province  of  jury,  §§  23,  24,  pp.  39,  40. 
Necessity  that  instructions  be  based  upon  evidence.  §  149,  p.  303. 
Limiting  effect  of  evidence,  §  3007,  p.  3455  (form);   §  5337  (7,9),  np.  5540, 
5541  (form). 

CONTRIBUTORY  NEGLIGENCE, 

See  Negligence,  and  titles  relating  to  duties  of  particular  classes  of  per- 
sons or  to  duties  in  particular  relations. 

CONVERSION, 

See  Trover  and  Conversion. 

CONVEYANCES, 

See  Deeds. 

CONVICTS, 

Credibility  as  witness,  §  154,  p.  313. 

Limitation  of  actions  against,  effect  of  escape  of  as  suspending  running  of 
statute,  §  3505,  p.  3797  (form). 
Suspension  of  running  of  statute,  §  3505,  pp.  3796,  3797  (form). 
Personal  injuries  to,  measure  of  recovery,  §  2042,  p.  2409  (form). 

CORPORATIONS, 

See,  also,  such  titles  as  Banks  and  Banking ;    Building  and  Loan  As- 
sociations;   Municipal  Corporations,  etc. 
Bias    or    prejudice    against,    admonishing    jury    against    entertaining,    § 

.382,  p.  695;    §  1762(.3),  p.  2043  (form);    §  1768,  p.  2047  (form). 
By-laws,  who  are  stockholders  so  as  to  be  precluded  from  denying  valid- 

'ity,  §  1892,  pp.  2127,  2128  (form). 
Contracts,  authority  of  officers  or  agents  to  make,   §  1905,  pp.  21.36  to 
2138  (form). 
Effect  of  adverse  interest  of  officer  negotiating  contract  on  behalf  of 

corporation,  §  1908,  pp.  2139,  2140  (form). 
Personal  liability  of  officer,  §  1917,  p.  2144  (form). 
Power  of  corporate  agent  to   employ  others    to  perform   services,  § 

1906,  pp.  2138,  2139  (form). 
Right  as  successor  of  firm  in,  §  4627,  pp.  4898,  4899  (fonn). 
Corporate  stock,  liability  of  corporation  for  wrongful  transfer,  §  5108, 
p.  .5330  (form). 
Refusal  to  issue    certificates  of  stock,  §  1898,  pp.  2131  to  2134  (form). 
Amount  of  recovery  therefor,  §  1900,  p.  2134  (form). 
Sufficiency  of  demand  for  stock,  §  1899,  p.  2134  (form). 
Directors,  dutv  to  inform  stockholders  of  all  the  facts  before  purchasing 
stock,  §*19€3(1,  3),  pp.  2135.  2136  (form). 
Recovery  by  for  senaces  as  attorney,  §  1914,  pp.  2142.  2143  (form). 
Implied  promise  to  pav  director  reasonable  value  of  services  as 
attorney.  §  1914,  p.  2143  (form). 
Relationship   to   stocldii>lders   as    affecting  right   to  purchase  stock. 
§  1903,  pp.  2135,  2136  (form). 

55  1-539    PP    3-1018,   in  vol  1;     §5  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  'vol.  3;    §§  ^086-4560,  pp.  3477-1845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  o. 
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Exemplary  damages,  lialiility  for,  §  20S2,  p.  2444  (form). 

Insolvency,  right  to  prefer  creditors,  §  1918.  p.  2145  (form). 

Tvibel  or  slander,  liability  for.  §§  3345  to  3347,  pp.  3G77,  367S  (form). 

Lost  certificates  of  stock,  burden  of  proof  in  action  to  establish  title,  § 

1901,  p.  2134  (form). 
Officers  and  agents,  evidence  as  to  autbority  of,  §  1907.  p.  2139  (form). 
Knowledge  of  agent,  not  acqvnred  in  course  of  business,  as  notice  to 

corporation.  §  1916.  p.  2144   (form). 
Liability  of  corporation  for  act  of  agent  in  publishing  libelous  mat- 
ter. §  3373,  p.  3693  (form). 
Liability  to  corporation  on  account  of  ultra  vires  acts,  §  1915,  p.  2143 

(form). 
Power  to  bind  insurance  company,  §  24S0.  p.  2778  (form). 
Removal  of  ofiacer  as  defense  in  action  for  salary,  §  1913,  p.  2142 

(form). 
Eight  of  corporation  to  prefer  officer  as   creditor,  §  1919.   p.  2145 
(form). 
"Person"  within  statute  defining  offense  of  false  pretenses,  §  2457,  pp. 

2758.  27.59  (form). 
Promoters,  dutv  to  account  for  profits  from  land  disposed  of  to  corpora- 
tion, §  1891,  p.  2127  (form). 
Effect  on   corporation   of  contract  made  by  promoters.   §   1911,   pp. 
2141.  2142  (form). 
Adoption  of  contract.  §  1912.  p.  2142  (form). 
Recovery  from  corporation  for  services,  §  1S90,  pp.  2126.  2127  (form). 
Ratification  by  corporation  of  contracts  made  on  its  behalf.  §§  1909.  1910, 

pp.  2140,  2141   (form). 
Stockholders,  right  in  profits,  §  1904,  p.  2136   (form). 
Subscription  to  stock,  avoidance  for  fraud,  §  1895,  pp.  2129,  2130  (form). 
Consideration,  §  1893,  p.  2128  (form). 

Defense,  to  action  on  subscription,  of  subsequent  altei-ation  of  sub- 
scription paper,  §  1896,  p.  2130  (form). 
Effect  of  illegal  issue  of  stock  as  defense,  §  1894,  p.  2129  (form). 
Invalidity  of  secret  agreement  between  company  and  subscriber  giv- 
ing  him  better  terms  than   other  subscribers,   §   1849(2).   p.   2101 
(form). 
Ratification  of  contract  procured  by  fraud,  §  1895(2).  p.  21.30  (form). 
Waiver  of  grounds  for  rescission,  §  1897,  p.  2131   (form). 
Ultra  vires  acts  of  agent,  liability  for  act  of  agent  in  causing  wrongfvil 
imprisonment,  §  2439,  p.  2743  (form). 

CORPUS  DELICTI, 

Duty  of  court  to  instruct  with  respect  to  proof  of,  §  306,  p.  583. 

Effect  of  proof  as  authorizing  jury  to  base  conviction  on  confession.  § 

8.37,  p.  1231  (form). 
Proof  by  confession,  §  .3078(2).  p.  3465  (form). 
Sufficiency  of  evidence  of,  §  P-Qm.  p.  3457  (form). 

Neces.sity  of  proof  beyond  nvisonjible  doubt  to  warrant  consideration 
of  alleged  confession,  §  218,  p.  425. 

CORRESPONDENCE, 

Contracts  by,  §  1824,  pp.  2088,  2089  (form). 

CORROBORATION  OF  WITNESSES, 

See  Witnesses. 

COHRUI^  PRACTICES  ACT, 
See  Elections, 

CO-SERVANTS, 

See  Master  and  Servant.  ' 
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COUNSEL, 

See  Attorney  and  Client. 

COUNTERCLAIM, 

See  Recoupment ;    Set-Off  and  Counterclaim. 

COUNTERFEITING, 

Theft  of  counterfeit  money,  prosecution  for  larceny,  §  3296,  p.  3622  (form). 

COUNTIES, 

See,  also,  Bridges ;    Streets  and  Highways. 
Actions  against,  demand  as  condition  precedent,  §  1924,  p.  2147  (fonn). 
Claims  against,  what  clairas  allowable,  §  1923,  p.  2147  (form). 
Negligence,  liability  for  negligence  of  agents,  §  1922,  pp.  2146,  2147  (form). 
Obligations,  mode  of  discharging,  §  1921,  p,  2146  (form). 

COUNTY  ATTORNEY, 

Credibility  as  witness,  §  161,  p.  319. 

COUPLERS, 

Duty  of  railroad  to  employees  to  provide  automatic  couplers,  §  3693(4), 
p.  3979  (form) ;   §  3698(2, 3),  pp.  39S5,  39S6  (form). 

COURSES  AND  DISTANCES, 
See  Boundaries. 

COURT  STENOGRAPHER, 

Effect  of  reduction  by  stenographer  of  oral  instruction  to  writing  as  cur- 
ing error  in  giving  it,  §  449,  p.  S13. 

COVENANTS, 

Incumbrances,  damages  for  breach  of  covenant  against,  §§  1928,  1929,  pp. 
2149,  2150  (form). 
Damages  for  breach  of  covenant  against,  losses  incurred  through  de- 
linquency of  covenantee,  §  1929,  p.  2150  (form). 
What  amounts  to  breach  of  covenant  against,  §  1927,  p.  2149  (form). 
Warranty,  what  amounts  to  eviction  constituting  breach,  §  1925,  p.  2148 
(form). 

CREDIBILITY  OF  WITNESSES, 

See  Witnesses. 

CRIMINAL  CONVERSATION, 

See  Husband  and  Wife. 

CRIMINAL  LAW, 

See,  also,  particular  titles  as  Abduction;    Abortion,  etc. 
Abstract  instructions,  rule  against  giving,  §  121,  p.  224. 

Rule  against  giving,  instructions  abstractly  correct  but  not  applied 

to  the  evidence  §  138,  pp.  275,  276. 
Accused  as  witness,  credibility,  §§  166  to  171,  pp.  325  to  337;    §  5345,  pp. 

5545  to  5552  (form). 
Credibility  as  jury  question,  §  15,  p.  28. 

Effect  of  false  testimony  as  bearing  upon  credibility,  §  170,  p.  336. 
Eft'ect  of  impeaching  testimony,  §  169.  p.  3.35. 
Necessity  of  instructions,  §  166.  pp.  325,  326. 
Power  of  court  to  call  attention  to  lack  of  corroboration  of  accused, 

§  17,  p.  33. 
Reference  to  interest  of  defendant  in  event  of  trial,  §  168,  pp.  331  to 

33.5. 
Right  or  duty  of  jury  to  consider  interest  of  accused,  §  16,  p.  31. 
Right  to  lay  down  general  rules  for  testing  credibility,  §  167,  pp. 

326,  327. 

§§  1-539,  pp.  3-1018,  in  vol  1:  §§  540-10L'9,  pp.  1021-2150.  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-53C1,  pp.  4849-5564,  in  vol.  5. 
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Additional  instructions  after  retirement  of  jury,  necessity  of  presence  of 
counsel  of  defendant,  §  4()'],  p.  825. 
Presence  of  prosecuting  attorney,  §  463,  p.  825. 
Admissions,  see  Admissions. 

Aiding  and  abetting,  see  Parties  to  Offenses,  infra,  this  title. 
Alibi,  see  Alibi. 
Argumentative  instructions,  rule  against,  §  417,  p.  740. 

Rule  against,  right  of  court  to  state  contentions  of  parties,  §  419,  p. 
754. 
Specific  application  of  rule  against,  §  418,  pp.   750,  751. 
Arguments    of    counsel,    instructions    for    purpose    of    limiting    effect,    § 

385.  p.  701. 
Assumption  by  court  of  existence  of  facts,  rule  against,  §  74,  r>.  127. 

Rule  against,  right  to  assume  the  existence  of  vmdisputed  facts  or 
facts  conclusively  established,  §  78,  pp.  157,  158,  159. 
Specific  applications  of  rule  against,  §  77.  p.  151. 
Balancing  one  witness  against  another.  §  65,  p.  118. 
Bloodhounds,  acts  or  conduct  of  as  evidence,  §  1984,  p.  2256  (form). 
Burden  of  proof,  §  203,  p.  .397. 

Instruction    on   presumption    of   innocence   as    sufficiently   indicating 

that  burden  of  proof  is  upon  state,  §  205,  p.  401. 
Particular  crimes,  see  Abduction ;    Abortion,  etc. 

Propriety  of  instruction  with  respect  to  shifting  of  burden,  §  206,  p. 
402. 
Capacifv  to  commit  crime,  §§  1938  to  1949.  pp.  2107  to  2183  (form). 
Children.  §  3138,  pp.  3513,  .3514  (form). 

Presumptions,  as  to  capacity  of  children  to  commit  crime,  §  3138,  pp. 
3513.  3514  (form). 
Capital  cases,  fullness  of  instructions,  §  471,  p.  851. 
Necessity  of  defining  reasonable  doubt.  §  260.  p.  508. 
Necessity  of  written  instructions,  §  446,  p.  809. 
Puni.shment,  §§  355,  356,  pp.  653,  654. 

Discretion  of  jury,  §  3082,  p.  3470  (form). 
Time  for  objecting  to  instructions,  §  509,  p.  932. 
Cautionary  instructions  as  to  duties  of  jury,  §  366,  p.  674;      §  2005  to 
2017,  pp.  2314  to  2335  (form). 
Bias,  sympathy,  prejudice  or  public  opinion,  §  382,  pp.  695,  696. 
Drawing  unfavorable  inferences  from  failure  of  defendant  to  testify, 

§  1968,   pp.  2214  to  2217  (form). 
Dutv  of  jury  to  form  conclusions  solely  from  the  evidence,  §  377,  p. 

6S;8. 
Finding  verdict  by  lot  or  chance,  §  .384,  p.  098. 
Character  of  accused,  .see  Character. 

Children,  presum[)ti(>n  as  to   capacity  to  commit  crime,  §   1958,  p.  2206 
(form). 
Ruflicicncy  of  evidence  of  capacity  to  commit  crime,  §  2000,  p.  2.307 
(form). 
Circumstantial  evidence,  see  Circumstantial  Evidence. 
Clerical  errors,  when  cause  for  reversal,  §  .397,  p.  720. 
Co-conspirator.s,   acts  or  declarations  of  as   evidence  against  defendant, 
§  :!051,  p.  .34  14  (form). 
Propriety  and  snJficiency  of  instructions  as  to  acts  and  declarations 
of,  §  223,  pp.  429  to  431. 
Co-defendants,  effect  of  declarations  of  as  against  defendant,  §  1978,  p. 
2229  (form). 
Propriety  of  instructions  on  cj-cdiliility  of  testimony,  §  21,  p.  35. 
Coercion  of  jury,  duty  of  court  to  avoid.  §  .".OS,  j).  677. 
Coindictee  of  defendant  as  witness,  credibility,  §  163,  p.  321. 
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Comment  by  court  on  weight  of  evidence,  §§  28,  31,  pp.  44,  49. 

Specific  applications  of  rule  against,  §  35,  p.  71. 
Confessions,  see  Confes.sions. 

Confusing  or  misleading  instructions,  §  423,  p.  761. 

Construction,  construction  of  charge  as  a  whole,  cure  of  deficiencies  by 
other  instructions,  §  535,  p.  1004. 
Duty  to  construe  charge  as  a  whole,  §  533,  p.  974. 
Contradictory    statements   by    defendant,    cautioning   jury   against   being 

prejudiced  by,  §  1972,  p.  2218  (form). 
Corpus  delicti,  proof  of,  §  306,  p.  583. 

Proof  of,  as  authorizing  jury  to  base  conviction  on  confession,  §  837, 
p.  1231  (form). 
Proof  by  circumstantial  evidence,  §  3078(2),  p.  3465  (form). 
Sufficiency  of  proof.  §  30G9.  p.  3457  (form). 

To  warrant  consideration  of  alleged  confession,  §  218,  p.  425. 
Corroboration  of  witnesses,  see  Accomplices ;   Witnesses. 
Credibility  of  witnesses,  jury  as  judges  of,  §  7,  p.  14.    See,  also.  Witnesses. 
Jury  as  judges  of,  duty  of  court  to  instruct  that  jury  are  exclusive 

judges,  §  367,  p.  676. 
Limiting  effect  of  evidence  only  admissible  as  affecting,  §  295,  pp.  567, 

568.  • 
Right  of  defendant  to  instructions,  §  153,  p.  310. 
Declarations,  see  Admissions ;    Declarations. 

Acts  and  declarations   of  co-conspirators,  §  222,  pp.  429  to  431;     § 

3051,  p.  .3444  (form). 
Consideration,    as   against   accused,   of   declarations   of   codefendant, 

§  1978,  p.  2229  (form). 
Declarations  of  alleged  co-conspirator  who  has  been  acquitted,  §  223, 
p.  431. 
Defenses,  alibi,  see  Alibi. 

Application  of  doctrine  of  reasonable  doubt  to,  §  320,  p.  602. 
Consistency,  §  2990,  p.  3372  (form). 
Disparagement  of,  §  319,  p.  602. 
Duress.  §  1931,  pp.  2161,  2162  (form). 

Presumption  of  coercion  of  wife  by  husband,  §  470,  p.  847. 
Entrapment,  §  1932,  p.  2163  (form). 

Former  jeopardy,  §  1035,  p.  2165  (form) ;   §§  1936,  1937,  p.  2166  (form). 
Insanity,   see  Insanity   as  Defense,   post,  this  title.     See,   also,   In- 
sanity. 
Necessity  of  request  for  instructions  to  supply  omissions  with  respect 

to  defenses,  §  470,  p.  847. 
Right  of  defendant  to  instruction  presenting,  §  318,  p.  601. 
Sufficiency  in  general,  §  102.  pp.  189,  190. 
Sufficiency  of  evidence,  §  1998,  p.  2303  (form). 
Definition  of  offense,  §  406,  p.  727. 
Necessity,    §  358.  p.  662. 
Sufficiency,  §  365,  p.  672. 
Detectives,  credibility  as  witnesses,  §  153,  p.  311;    §  161,  p.  319;    §  5349, 
pp.  5553,  5554  (form). 
Credibility  as  witnesses,  invading  province  of  jury,  §  8,  p.  17;    §  9, 
p.  21;    §  20,  p.  34. 
Directifm  of  verdict,  §§  109  to  113.  pp.  197  to  204. 
Advising  jury  to  acquit,  §  111,  p.  201. 
Form  and  requisites  of  request  for  direction,  §  481,  p.  863. 
Power  of  court  to  direct  conviction,  §§  112,  113,  pp.  202,  203. 

§§  1-539,  pp.  3-1018,  in  vol  1;    §§  540-1929,   pp.  1021-2150,  in  vol.  2;    §§  igsO-SOSS,  pp.  2160-3474. 
iQ  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Qualifications  of  rule  that  court  cannot  direct  conviction,  §  113, 
p.  203. 
Power  of  court  to  direct  verdict  of  acquittal,  §§  109,  110,  pp.  197-201. 
Rule  that  court  has  no  power  to  direct  verdict  of  acquittal,  § 
110,  p.  201. 
Predicated  on  a  hypothetical  statement  of  facts,  §  117,  p.  207. 
Predicated  on  belief  of  jury  in  the  evidence,  §  115,  p.  205. 
Elements  of  offense,  necessity  of  proof  of  motive,  §  1930,  pp.  2160,  2161 

(form). 
Entrapment  as  defense,  §  1932,  p.  2163  (form). 
Erroneous   requests,   effect   as   making  it  duty   of  court   to   give  proper 

charge,  §  505,  pp.  925  to  928. 
Evidence  as  basis  of  instructions.  §  138,  p.  269. 

Sufficiency  of  testimony  of  defendant  to  support  instruction,  §  140, 

p.  281. 
Suggesting  considerations  other  than  the  evidence  as  basis  for  ver- 
dict, §  377,  p.  688. 
Evidence  competent  only  against  one  of  two  defendants,  limiting  effect, 

§  297,  p.  570. 
Exclusion  of  certain  evidence  from  consideration  of  jury,  §  1990,  p.  2269 

(form). 
Fabrication  of  evidence,  presumption,  §  198,  p.  391. 

Failure  of  accused  to  testify,  comment  of  court  upon,  §§  200  to  202,  pp. 
392  to  396. 
Statutory   restrictions  upon  power  of   court  to  make  allusion  to,  § 
201,  pp.  392  to  394. 
Failure  to  produce  evidence,  presumption  arising  from,  §  198,  p.  389. 

Failure  of  accused  to  produce  evidence  as  subject  of  comment  by  the 
court,  §  28,  p.  46. 
False  testimony  as  affecting  credibility  of  witness,  §  178,  p.  353. 
Flight  of  accused,  comment  on  effect  of  evidence  of,  as  indicating  guilt, 
§  62,  p.  114. 
Inferences  from  for  jury  to  make.  §  196,  pp.  383  to  386. 
Former  adjudication,  effect  of,  §  3062,  p.  3453  (form). 
Former  jeopardy  as  defense,  §§  1935  to  1937,  pp.  2165,  2166  (form). 
Evidence  as  basis  of  instruction  on,  §  138,  p.  275. 
Whether  questions  arising  on  plea  of  are  questions  of  fact  or  of  law, 
§  102,  p.  189. 
Grade  or  degree  of  offense,  necessity  and   propriety  of  instructions,   § 
315,   p.  594. 
Sufficiency  of  instructions,  §  317,  p.  feOO. 
Harmless  error,  giving  of  abstract  instruction,  §  122.  p.  228. 

Instructions  lu-oader  than  indictment,  §  134,  p.  250. 
Hypothetical  statement,  duty  to  include  essential  facts,  §  286,  p.  556. 
Identity  of  criminal,  sufficiency  of  evidence.  §  1996,  p.  2302  (form). 
Ignoring  evidence,  rule  against,  §  144,  p.  292. 
Ignoring  unsworn  statement  of  accused,  §  144.  p.  294. 
Immaterial   matters,  effect  of  discrepancies  of  testimony  on,   §  1992,  p. 

2271   (form). 
Included  off(>nses,  §  315,  pp.  591  to  598. 
I'articnlar  crimes,  see  specific  tilles. 
Suflicieney  of  insi  met  ions,  §  317,  p.  600. 
Informers,  credibility,  8  161,  p.  319. 

Innocence,  iiresiinii>lion  of,  §§  IHS  to  191,  pp.  .".70  to  377.     See,  also,  In- 
noeence. 
rresuni|)lif)n  of,  duration,  §  190,  p.  375. 

In  prosi'(iili(»n  of  officer  of  bank  for  accepting  deposit  when  bank 

insolvent.  §§  1034(1).  1035(1),  p.  1365  (form). 
Nature  and  purpose  of  presumiitiou,  §  191,  p.  377. 
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Insanity  of  accused,  as  defense.  §§  1938  to  1949,  pp.  2167  to  2183  (form). 
See,    also,    Insanity. 
As  defense,  disposition  of  accused  in  case  of  acquittal  on  plea  of  in- 
sanity, §  119,  p.  216. 
Form  of  verdict,  §  388.  p.  705. 

In  prosecution  for  homicide,  see  Homicide;    Insanity. 
Necessity  of  instructions,  §  321,  pp.  603,  604. 
Propriety  and  sufficiency  of  instructions,  §§  322  to  329.  pp.  605 

to  616. 
Sufiiciency  of  evidence,  §  328,  pp.  613  to  615. 
Consideration  of  insanity  on  question  of  decree  of  crime,  §  2793,  p. 
3040  (form). 
Inspection  of  instructions,  right  of  counsel  to.  §  454.  p.  816. 
Intent  of  defendant,  evidence  of  intent,  §  308,  p.  584. 
Necessity  of  instructions,  §  307.  p.  584. 

Particular  crimes,  as  element  of  offense  of  violation  of  fish  and  same 
laws.  §  2587,  p.  2845  (form). 
Necessity  of  proving  criminal  intent  in  prosecution  for  nuisance. 
§  4116.  p.  4420  (form).     See.  also,  specific  criminal  titles. 
Sufficiency  of  evidence.  §  1997,  p.  2303  (form) ;    §  3138,  p.  3514  (form). 
Intoxication  of  accused  at  time  of  alleged  offense,  §  330,  p.  616.    See.  also, 
Intoxication,  and  specific  criminal  titles. 
As  excuse  for  crime.  §  331,  p.  619. 
Irresistible  impulse  as  defense  to  crime,  §  1941,  pp.  2173  to  2176  (form). 

See,  also,    Plomicide ;    Insanity. 
Joint  indictment  or  joint  trial  of  two  or  more  defendants,  instructions 

necessary  or  proper,  §  312,  p.  588. 
Jurisdiction,  boundaries  of  states,  §  4817,  p.  5048  (form). 

Prosecution  for  embezzlement,  §  2244.  pp.  2601,  2602  (form). 
Prosecution  for  forgery,  §  2611,  p.  2861  (form). 
Limiting  effect  of  evidence,  §  293,  p.  563. 

Necessity  of  request  for  instruction.  §  300,  pp.  575,  576. 
Other  offenses,  §  296.  p.  569;    §  19S9,  pp.  2268,  2269  (form);    §  2618. 
p.  2864  (form):   §  3326,  pp.  3659,  3660  (form). 
Misdemeanor,  directing  verdict,  power,  §  113,  p.  204. 

Duty  of  court  to  give  instructions  in  prosecution  for,  §  119,  p.  218. 
Necessity  of  request  for  instructions,  §  258.  p.  497 ;    §  467,  p.  831 ; 

§  472,  p.  852. 
Doctrine  of  reasonable  doubt,  §  257,  p.  496. 
Principals  and  accessories,  §  313,  p.  589. 
Weight  of  accomplice  testimony,  §  173,  p.  342. 
Eight  of  accused  to  waive  written  instructions,  §  447,  p.  811. 
Sufficiency  of  evidence,  §  259,  ip.  504. 
Motive  or  lack  of  motive,  §  309,  p.  585.    See,  also,  Homicide ;    Motive. 
Objections  and  exceptions,  application  of  rule  requiring  that  exceptions 
be  specific  and  definite,  §  521,  p.  953. 
Exceptions  to  instructions  correct  in  part,  §  522,  p.  955. 
Time  for  making,  §  509,  p.  933. 
Waiver  of  right  to  except,  §  506,  p.  930. 

Specific  application  of  rule  that  objections  may  be  waived,  §  507. 
pp.  931,  932. 
Opening  statement  of  prosecuting  attorney,  effect  as  evidence,  §  111,  p. 
202. 
When  justification  for  directing  acquittal,  §  109,  p.  197. 
Opinion  evidence,  cautionary  instruction  with  respect  to,  §  209,  p.  409. 
See,  also,  Opinion  Evidence^ 

§§  1-539,  Dp.  3-1018,   in  vol  1;    §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in,  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Other  offenses,  evidence  of,  §  573,  p.  1043  (form) ;    §  666,  p.  1107  (form) ; 
§  19SS,  pp.  2267,  2268  (form). 
Evidence  of,  in  prosecution  for  false  pretenses,  §  2460,  pp.  2759,  2760. 

(form). 
Limiting  effect  of  evidence  of,  §  296,  p.  5r9 ;    §  1989,  pp.  2268,  2269 
(form). 
Prosecution  for  forgery,  §  2618,  p.  2864  (form). 
Prosecution  for  larceny,  §  3326,  pp.  36.59,  3660  (form). 
Parties  to  offenses,  §  19.50,  p.  2183  (form).     See,  also.  Accomplices,  and 
specific  criminal  titles. 
Coconspirators,  §  835,  p.  1230  (form). 
Concealment  of  crime,  as  rendering  one  party  to  offense,  §■  2809,  p. 

3074  (form). 
Liability  for  liomicide,  §§  2803  to  2813,  pp.  3060  to  3077  (foi-m). 
Necessity  of  actual  bodily  presence  at  scene  of  crime,  §  1952,  pp.  2187 

to  21S9  (form);    §  2807,  pp.  3071,  3072  (form). 
Principals  and  accessories,  conviction  of  different  degrees  of  crime, 
§  2811,  pp.  3074,  3075  (form). 
Definition  of  principal  and  accessory  or  accomplice,  §  314,  p.  592. 
Distinction  between  accessory  before  the  fact  and  a  principal, 

§  2805(3),  p.  3061  (form). 
Effect  of  statute  abolishing  distinction.  §  133,  p.  256. 
Liability   as  principals  of  persons  aiding  and  abetting,   §  1951, 

pp.  2183  to  2187  (form). 
Liability  as  principals  of  persons  not  actually  present  physically 
at  scene  of  crime,  §  1952,  pp.  2187  to  2189  (form) ;    §  2807,  pp. 
3071,  3072  (form). 
Liability  of  one  purchasing  liquor  for  another  as  accommodation, 

§  3200a),  p.  3555  (form). 
Necessity  and  propriety  of  instructions,  §§  313,  314,  pp.  589  to 

594. 
Persons  liable  as  principals  in  prosecution  for  homicide,  §§  2804, 

2805,  pp.  3060  to  3070  (form). 
Sufficiency  of  instructions,  §  314,  p.  592. 

What  constitutes  aiding  and  abetting,  §  2800,  p.  3071  (form). 
Who  are  accessories  before  the  fact,  §  2813,  p.  3076  (form). 
When    unnecessary   to   charge   as   to    accomplice,   §  313,   p.    592. 
Principals  in  first  and  second  degree,  abolition  of  distinction  betw^een, 

§  1951(.5).  p.  2185  (form). 
Principals  in  second  degree,  §  1953,  p.  2189  (form) ;    §  2812,  pp.  3075, 
3070  (form). 
Necessity  of  actual  presence  when  crime  committed  to  constitute, 
§  1953(2),  p.  21S9  (form). 
Prosecution  for  keeping  of  disorderly  house,  §  2155,  p.  2517  (form). 
Prosecution  for  rape,  §  4520,  pp.  4815,  4816  (form). 
Prosecution  for  robbery,  §  4610,  p.  4SS5  (form). 
Place  of  offense,  duty  of  court  to  instruct  upon.  §  310,  p.  586. 
Pleadings,  conformity  of  instructions   co  allegations  of  indictment  or  to 

issues  raised  by  i)leadings,  SS  133  to  1.35,  pp.  2!j4  to  257. 
Pica  of  not  guilty,  ellect,  §  1954(7),  p.  2193  (form). 

Presence  of  defendant,  necessity  of,  during  giving  of  charge,  §  453,  p.  816. 
On  giving  additional  instructions  after  retirement  of  jury,  §  403,  p. 
825. 
Presumptions,  §8  188  to  196,  pp.  370  to  380.     See,  also.  Presumptions,  and 
specific  criminal  titles. 
Fnilui-c  of  (Icrciidant  to  testify,  g§  200  to  202,  pp.  392  to  306. 
Failure    to   produce   and   suppression   or   fabrication  of  evidence,   i 
198,  i)p.  389  to  391. 
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Principal  and  accessories,  see  parties  to  offense,  supra,  this  title. 
Prosecuting  attorney,  right  of  defendant  to  instruction  nullifying  improp- 
er argument,  §  3S6,  pp.  702,  703. 
Prosecuting    witness,    credibility,    §    160,    p.    318.      See,    also,    Witnesses. 
Credibility,  corroboration,  §  67,  p.  119. 

Invading  province  of  jury,  §  18,  p.  33;    §  67,  p.  119. 
Favorable  comment  on  conduct  or  behavior,  §  84,  p.  163. 
Singling  out  testimony  for  purpose  of  charging  on,  §  43,  p.  82. 
Wife  of  as  witness.  §  19,  p.  33. 
Province  of  court  and  jury,  see  Province  of  Court  and  Jury. 
Punishment  of  convicted  defendant,  §§  354  to  3.j6,  pp.  6.50  to  657 ;    §  2003, 
p.  2314  (form). 
Duty  of  court  where  jury  has  certain  powers  with  respect  to  fixing 

punishment,  §  355,  p.  651. 
Informing  jury  of  matters  which  may  affect  their  deliberations  upon 

question  of,  §  355,  p.  654. 
Power  of  jury  to  grant  mercy,  §  366,  p.  674 ;    §  2004,  p.  2314  (form). 
Right  of  jury  to  recommend  to  mercy  and  effect  of  recommendation, 
§  356,  pp.  654,  655. 
Questions  of  law,  see  Province  of  Court  and  Jury. 
Reasonable  doubt,  effect  of  good  character  as  evidence,  §  240,  p.  468. 

Necessity  and   sufficiency   of  instructions  »^n   necessity  of  proof  be- 
yond a  reasonable  doubt,  §§  257  to  278,  pp.  495  to  544.     See,  also, 
title  Reasonable  Doubt. 
Relatives  of  accused,  credibility  as  witnesses,  §  19,  p.  33;   §  162,  p.  32 J, 
Repetition  of  instructions,  necessity  and  propriety,  §  414,  pp.  733,  735. 
Requests  for  instructions,  duty  of  court  to  use  exact  language  of  request 
on  granting  it,  §_§  495,  496,  pp.  880,  888. 
Effect  of  rule  in  civil  cases  regulating  time  of  making,  §  478,  p.  857. 
Necessity  for,  to  make  it  duty  of  court  to  give  further  or  more  specific 
instructions,  §  468,  p.  839. 
Specific  applications  of  rule,  §  470,  p.  846. 
Necessity  for,  to  require  instructions  upon  substantial  issues  of  case, 

§  467,  p.  8.30. 
Necessity  that  requests  be  in  writing,  §  485,  p.  867. 
Refusal  because  subject-matter  already  covered  by  other  instructions, 
§§  499,  500,  501,  pp.  909,  915,  918. 
Restitution,  effect  as  defense,  §  2257,  p.  2609  (form). 
Self-serving  declarations,  effect  of  exculpatory  statements  contained  in 
•alleged  confession,  §  220,  p.  426. 
Sense  of  responsibility  of  jury,  impressing  jury  with,  §  372,  p.  680. 

Lessening  sense  of  responsibility,  duty  to  avoid,  §  373,  pp.  680,  681. 
Signing  instructions  by  trial  judge,  necessity,  §  451,  p.  814. 
Singling  out  maters,  duty  of  court  to  avoid,  §  431,  p.  781. 

Specific  application  of  rule  against,  §  432,  p.  787. 
Singling  out  witnesses  for  comment  as  to  credibility,  §  183,  p.  365. 
Statement  of  issues,  sufficiency,  §  282,  p.  549. 
Stating  contentions  of  parties,  duty  of  court,   §  118,  p.  215. 
Sufliciency  of  evidence  in  general,  §  1991,  pp.  2269  to  2271  (form). 

Sufficiency  outside  of  testimony  of  accomplice,  §  1982,  p.  22.39  (form). 
Suspended  sentences,  consideration  by  jury  of  good  reputation  of  accused 

in  passing  on  question  of,  §  355,  p.  651. 
Time  for  giving  instructions,  §  437,  p.  796. 

Time  of  offense,  necessity  and  sufficiency  of  instructions,  §  311,  p.  586. 
Unsworn  statement  of  defendant,  credibility,  §  171,  p.  336. 

Di:ty  of  court  to  charge  on  theory  presented  by,  in  absence  of  re- 
quests, §  .470,  p.  850. 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  21G0-3474. 
ii*  vol.  3;  §S  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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Urging  jury  to  agree,  §  369,  p.  678. 

Verdict,  form  of  verdict,  §  3S8,  p.  704 ;   §  1954(4),  p.  2191  (form).    See,  also 
Verdict. 
Form    of   verdict,    duty    on   convicting   of   one    offense   to   acquit   of 
another,  §  389,  p.  706. 
On  trial  of  plea  of  former  acquittal,  §  1935(2),  p.  2165  (form).     . 
Prosecution  for  burglary,  §  1359.  p.  1641  (form). 
Prosecution  for  homicide,  §  3082,  pp.  3470  to  3472  (form). 
Prosecution  for  rape,  §  4550,  p.  4841  (form). 
Where  defense  of  insanity  is  set  up,  §  3083,  p.  3472  (form). 
Weakness  of  inteJlect  as  defense   to  criminal  charge,  §  1939,  pp.  2171, 

2172  (form). 
Wife  of  accused  as  witness,  credibility,  §  162,  p.  321. 

Invading  province  of  jury,  §  19,  p.  33. 
Written  instructions,  necessity  of,  §  443,  p.  800, 
Waiver  of  right  to,  §  447,  p.  810. 

CRIMINAL  LIBEL, 

See  Libel  and  Slander. 

CRIMINAL  NEGLIGENCE, 
See  Homicide;    Negligence. 

CROPS. 

Cropping  agreement,  status  of  parties  under,  §  3288,  p.  3612  (form). 
Injuries  to   by   animals,   defense  of  contributory   negligence,   §   788,   pp. 
1199  to  1201  (form). 
Liability  for,  §§  786  to  790,  pp.  1196  to  1202  (form). 
Measure  of  recovery  for  injuries  to.  §  2063,  pp.  2431,  2432  (form). 
Right  of  farm  laborer  to  share  in,  §  3301,  p.  3632  (form). 
Right  to  kill  domestic  animals  in  protection  of,  §  804,  p.  1210  (form). 
Transfer  of  title,  effect  of  conveyance  of  land,  §  2018,  p.  2336  (form). 

CRUELTY  TO  ANIMALS, 

Criminal  liability,  elements  of  offense,  §  809,  p.  1212  (form). 

CURE  OF  ERROR, 

See  Harmless  and  Prejudicial  Error. 

CUSTOMS  AND  USAGES, 

Effect,  as  determining  whether  railroad  company  liable  as  carrier  or.ware- 
housenian,  §  1411,  p.  1684  (form). 
As  part  of  contract,  §  2020,  p.  2338  (form). 
Customs  of  board  of  trade  with  respect  to  third  persons,  §  1136,  p. 

1430  (form). 
Custom   that  rulings  on  instructions  be  deemed  excepted  to,  §  516, 

p.  941. 
Good  husbandry  with  respect  to  weeds,  §  3251,  p.  3590  (form). 
Essentials  of  valid  custom,  §  2019,  pp.  2.337,  2338  (form). 
General  custom,  definition,  §  2019(1),  p.  2:«7  (form). 
Isolated  instances,  ofrect,  §  3010(1),  p.  2337  (form). 
Ncgligfiifo,  off  ("ft  of  custom  as  bearing  on  question  of,  §  3770,  p.  4093 

(form);   §  4S.S1,  pp.  .5135,  5136  (form). 
Notoriety  as  essential  element  of  custom,  §  2019,  pp.  2337,  2338  (form). 
Right  of  .servant  to  rely  on  custom  of  niiister  in  running  locomotive,  § 

.".710(8),  4(K)2  (ff.rm). 
Ti-liiiming  trees,  effect  of  custom  of  landlords  with  respect  to,  §  3241,  p. 
3585  (form). 

CUTTING  TIMP.EK, 

See  Logs  and  Logging;    Trespass. 
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DAMAGES, 

See,  also,  titles  dealing  with  particular  subjects. 
Actual  damages  as  equivalent  to  compensatory  damages,   §  3411(4),  p. 

3729  (form). 
Ad  damnum,  propriety  of  calling  attention  to,  §  351,  p.  646. 
Animals,  measure  of  recovery  for  injuries  to,  §  2058,  p.  2430  (form) ;    § 

4479,  pp.  4753,  4754  (form). 
Avoidable  consequences,  §  345,  p.  639 ;   §§  1424,  1425,  pp.  1691,  1692  (form) ; 
§  2027,  p.  2355  (form). 
Breach  of  contract  to  purchase  timber,  §  3533,  pp.  3813,  3814  (form). 
Consequences  of  assault,  §  916,  p.  1284  (form). 
Damages  resulting  from  negligence  of  city  with  respect  to  drain,  § 

4011,  pp.  4332,  4333  (form). 
Duty  of  employee,  on  breach  of  contract  by  master,  §  3603.  p.  3881 

(form) ;    §  3615,  pp.  3888,  3889  (form). 
Duty  of  passenger  to   mitigate  damages   resulting  from  ejection,   § 

1519,  p.  1758  (form). 
Duty  of  seller  on  breach  of  contract  of  sale  by  buyer,  §  4725,  pp. 

4983,  4984   (form). 
Duty  of  shipper  of  goods  to  mitigate  damagesi  from  delay  of  carrier, 

§§  1424,  1425,  pp.  1691,  1692  (form). 
Duty  to  lessen  bad  results  of  negligence  of  physician,  §  4218,  p.  4488 

(form). 
Duty  to  minimize  results  of  personal  injuries,   §§  2028  to  2030,  pp. 

2355  to  2360  (form) ;    §§  2032  to  2034,  pp.  2361,  2362  (form). 
Duty  to  mitigate  damages  from  breach  of  warranty,  §  4720,  p.  4980 

(form). 
Question  of  performance  of  duty  to  minimize  the  damages  as  one  of 

law,  §  87,  p.  170. 
Recovery  for  default  in  transmitting  telegram,  §  5051,  p.  5296  (form). 
Bailees,  liability  for  negligence  with  respect  to  custody  of  subject  of  bail- 
ment, §  2146,  p.  2509  (form). 
Blasting  operations,  §  641(2),  p.  1096  (form).     . 
Boat,  measure  of  recovery  for  injury  to,  §  2060,  p.  2430  (form);    §  5119. 

p.  5338  (form). 
Breach  of  contract,  breach  of  particular  contracts,  §§  2069  to  2076,  pp. 
2435  to  2439  (form). 
Breach  of  particular  contracts,  agreement  by  lessor  to  consent  to  sub- 
letting, §  3235,  p.  3581  (form). 
Agreement  by  lessor  to  furnish  heat,  §  3248,  p.  3589  (form). 
Breach  by  buyer  of  contract  of  sale,  §§  4722  to  4725,  pp.  4981  to 

4984  (form). 
Breach  by  client  of  contract  with  attorney,  §  964,  p.  1314  (form). 
Breach  of  warranty,  §§  4715  to  4718,  pp.  4978  to  4979  (form). 
Building  and  constructio*i  contract,  §  1299,  p.  1585  (form) ;    §  1300, 

p.  1585  (form) ;    §  1302,  pp.  1586  toi  1588  (form). 
Contract  for  exchange  of  property,  §  2356,  pp.  2091,  2692  (form). 
Contract  for  sale  of  good  will,  §  2762,  p.  29SS  (form). 
Contract  to  make  ties,  §  1879(2),  p.  2117  (form). 
Contract  to  take  gas,  §  2754,  p.  2985  (form). 
Covenant   against    incumbrances,   §§    1927,   1928,   pp.   2149,   2150 

(form). 
Failure  of  lessor  to  give  possession,  §  3329,  p.  3583  (form). 
Recovery  by  buyer  for  breach  by  seller,  §§  4734  to  4740,  pp.  4988 
to  4995  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Recovery  by  master  from  servant,  §  3597,  pp.  3S78,  3879  (form). 
Recovery   by  servant  for  wrongful  discharge,.  §  3014,  pp.  3S87, 

3888  (fomi). 
Recovery  by  vendee  for  breach  of  contract  by  vendor,  §§  5154  to 

5156,  pp.  5355,  5356  (form). 
Rental  value  of  equipment  of  contractor  as  measure  of  damages 
for  being  compelled  to  lie  idle.  §  1.300,  p.  15So  (form). 
Elements  of  recovery  in  general,  §  2006,  p.  2434  (form). 
Loss  of  profits,  §  206S,  pp.  2434,  2435  (form). 

Stipulation  in  lease  with  respect  to  condition  or  repair  of  leased 
premises,  §  3247(2),  p.  35S9  (form). 
Buildings,  injury  to  buildings  by  fire,  §  2061,  pp.  24.30,  2431  (form). 
Carriers,  loss  of  or  injury  to,  baggage,  §§  17G0,  1761,  pp.  2040,  2041  (form). 
Loss  of,  or  injury  to  live  stock,  §  1449,  pp.  1708,  1709  (form). 
Recovery   for  carrying  passenger  past   destination,   §   1488,   p.   1735 

(form). 
Recovery  for  delay  in  shipments,  §§  1422  to  1425,  pp.  1690  to  1692 

(form) ;    §§  1450,  1451.  pp.  1709  to  1712  (form). 
Recovery  for  failure  to  furnish  cars,  §  1378,  p.  1668  (foi-m). 
Recovery  for  failure  to  furnish  proper  accommodations,  §  1489,  p. 

1736  (form). 
Recovery  for  loss  or  injury  to  goods,  §§  1420,  1421,  pp.  1689,  1690 

(form). 
Recovery  for  nonobservance  of  statute  requiring  separation  of  races, 

§  1492,  p.  1737  (form). 
Wrongful  arrest  of  passenger,  §  1744.  p.  2031  (form). 
Wrongful  ejection  of  passenger,  §  1516,  pp.  1754  to  1757  (form). 
Compensatory  damages,  as  synonymous  with  actual  damages,  §  .3411(4), 
p.  3729  (form). 
Definition,  §  2035(1,28),  pp.  2364,  2402   (form). 
Duty  of  jury  to  assess,  §  342,  p.  638. 
Corporations,  recovery  by,  from  officer  on  account  of  ultra  vires  acts,  § 

1915,  p.  2143  (form). 
Crops,  recovery  for  injuries  to  growing  crops,  §§  789,  790,  pp.  1201,  1202 

(form) ;   §  2063,  pp.  2431,  2432  (form). 
Disease,  as  bearing   upon  measure  of  recovery  for  personal  injuries,  § 
2023,  pp.  2344  to  2348  (form). 
As  bearing  upon  measure  of  recovery  for  personal  injuries,  diseased 
condition  aggravating  personal  injuries  subsequently  received, 
§  2025(6),  p.  2350  (form). 
Diseased  condition  rendered  more  serious  by  subsequent  personal 
injuries,  §  2025,  pp.  2349  to  2354  (form). 
Injuries  causing  disease  to  which  plaintifC  predisposed,  §  2026,  p. 
2:'.54  (form). 
Disfigurement  as  olonient  of  recovery  in  action  for  personal  injuries,  §§ 

2041,  2042,  p.  2400  (form). 
Double  recovery,  rule  against  permitting,  §  346,  p.  639. 
Dower,  detention,  §  2171,  p.  2527  (form). 
Druggists,  liability  for  negligence,  §  2181,  p.  2532  (form). 
Duty  of  court  to  instruct  as  to  measure  of  damages,  §  341,  p.  6.34. 
Earnings,  limitation  of  recovery  to  present  worth  of  future  earnings,  § 
319,  pp.  643,  644;    §§  204  H4),  2015(6),  pj).  2411,  2115  (form). 
Loss  of  earnings  and  impiiinuciit  of  earning  capac'ity  as  element  of 
recovery  in  action  for  personal  injuries,  §  349,  p.  643;    §  2044,  pp. 
2410  to'2n3  (form). 
Matters  considi'rcd  in  d(?termining  the  impairment  of  earning  capac- 
ity, §  2(JS7.  p.  2J4fi  (form). 
Recovery  Cor  loss  of  future  earnings,  §  349,  p.  643;   §  2045,  pp.  2413  to 
2116  (form). 
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Evidence  as  necessary  basis  for  estimating,  §  353,  p.  648. 
Exemplary  damages,  consideration  of  financial  circumstances  of  defend- 
ant,! ;!oO,  p.  646;    §  35S6,  p.  3S57  (form). 
Discretion  of  jury  with  respect  to  awarding,  §  350,  p.  645;    §  3585(3), 

p.  3S56  (form). 
Duty  of  court  to  instruct  upon,  §  350.  p.  644. 
Duty  of  jury  to  separately  state,  §  3582(3),  p.  3854  (form). 
Liability  of  carrier,  for  assault  by  employe  on  passenger,  §  1743,  p. 
2031  (form). 
Ejection  of  passenger,  §  1495,  p.  1739  (form) ;    §  1516(6),  p.  1756 

(foi-m) ;    §  1.520,  pp.  1758  to  1760  (form). 
Wrongfully   requiring  white  passenger   to  ride  in  negro  coach, 
§  1492,  p.  1737  (form). 
Liability  of  corporation,  §2082,  p.  2444  (form). 
Liability  of  lessor  for  interfei'ence  with  enjoyment  of  premises  by 

tenant,  §§  3243(2),  3244,  pp.  3586,  3587  (form). 
Necessity  that  instructions  be  based  on  the  pleadings  and  evidence, 

§  350,  p.  646. 
Public  policy  as  ground  for  assessing,  §  3410(1),  p.  3724  (form). 
Eeckless  disregard  of  plaintiff's  right,  §  2080,  p.  2442  (form). 
Recovery  by  guest  for  wrongful  ejection  by  innkeeper,  §  3167,  p.  3531 

(form). 
Recovery  for  act  of  agent,  §  950,  p.  1307  (form). 
Recovery  for  acts  of  railroad  company  in  appropriating!  property,  § 

2079,  p.  2442  (form). 
Recovery  for  particular  torts,  abuse  of  process,  §  581,  p.  1048  (form). 
Alienation  of  affections,  §  3129,  p.  3508  (form). 
Assault  and  battery,  §  912(4),  p.  1279  (form);    §  912(8),  p.  1281 

(form) ;    §  917,  pp.  1284  to  1287  (form). 
D«ath  by  wrongful  act,  §  2099(1),  p.  2457  (form) ;    §  2106(2),  p. 

2468  (form). 
Deceit,  §  2657,  pp.  2905,  2906  (form). 

False  imprisonment,  §§  2442,  2443.  pp.  2746,  2747  (foi-m). 
Libel  or  slander,  §  3415,  pp.  3734  to  3739  (form) ;    §  3416,  p.  3739 

(form). 
Malicious  prosecution,  §  3585,  pp.  3856,  3857  (form). 
Rape,  §  4559,  p.  4844  (form). 
Seduction,  §  4795,  pp.  5030,  5031  (form). 
Trespass,  §§  5091,  5092,  pp.  5320,  5321  (form). 
Trover  and  conversion,  §  5113,  p.  5332  (form). 
Wrongful  attachment.  S  950,  p.  1.307  (form). 
Wrongful  search  and  seizure,  §  4753,  p.  5001  (form). 
Recovery  for  personal  injuries  from  dog,  §  785,  p.  1196  (form). 
Recovery  for  personal  injuries  resulting  from  negligence,  §  2681,  p. 

2443   (form). 
Submission  of  exemplary  and  compensatory  damages  in  separate  in- 
structions, §  350.  p.  645. 
When  recoverable  in  general,  §  2078.  pp.  2440  to  2442  (form). 
Expectancy  of  life,  §  349,  p.  643. 

Effect  of  table  of  expectancy,  §  2089,  p.  2447  (form) ;    §  2123,  p.  2492 

(form). 
Matters  considered  in  determining,  §  2088,  pp.  2446,  2447  (form) ;    § 
2122,  p.  2491  (form). 
Expenses,  as  element  of  recovery  for  breach   of  contract,   §  2068(2),  p. 
2435  (form). 
As  element  of  recovery  in  action  for  personal  injuries,  §  2045(2),  p. 
2413  (form). 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-30S5,   pp.  2160-3474, 
in  vol,  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-3564,  in  vol.  5. 
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Future  expenses,  §  2045,  pp.  2413  to  2416  (form). 

Medical   expenses,   §   784,   p.   1196   (form);    §  2035,   pp.   2363   to 

2402  (form). 
Recovery  of  medical  expenses  in  action  by  wife,  §  2052(3),  p. 
2425  (form). 
Expenses  of  litigation,  §  35S2(4,  5,  6),  pp.  3854,  3855  (form) ;   §  3583,  p. 
3855  (form). 
Factors,  measure  of  liability  for  failure  to  sell  as  instructed,  §  2401,  p. 

2719  (form). 
Fires,  damages  to  personal  property,  §  4501,  pp.  4792,  4793  (form). 
Injuries  to  land,  §  3920,  pp.  4249,  4250  (form). 
Liability  of  railroad,  §§  4500,  4501,  pp.  4789  to  4793  (form). 
Frigbt,  recovery  for  injuries  from,  unaccompanied  by  physic&l  injuries, 

§  2043,  p.  2410  (form). 
Fruit  trees,  injuries  to  growing  fruit  trees,  §  2065,  p.  2433  (form). 
General  damages,  definition,  §  2085,  p.  2445  (form). 

Husband  and  wife,  measure  of  recovery  by  wife  for  personal  injuries,  § 
2052,  pp.  2424  to  2426  (form). 
Measure  of  recovery  by  wife  for  personal  injuries,  inability  to  per- 
form household  duties  as  element  of  recovery,  §  2052(4),  p.  2425 
(form). 
Loss  of  services  as  element  of  recovery,  §  2052(3),  p.  2425  (form). 
Kecovery   by  husband  for  injuries   to  himself  and  wife,  §  2051,  p. 

2423    (form). 
Recovery  by  husband  for  injuries  to  wife,  §  2050,  p.  2423  (form). 
Injuries  to  property,  §  2059,  p.  2430  (form). 

Deduction  of  insurance,  §  4502,  pp.  4793.  4794  (form). 

From  diversion  of  surface  waters  on,  §  4010,  p.  4332  (form). 

From  failure  to  keep  sewers  in  repair,  §§  4008,  4009,  pp.  4330  to  4332 

(form). 
From  flooding  lands,  §  4013,  pp.  4333,  4334  (form). 

Flooding  from  defective  water  main  or  water  plug,  §  3919,  pp. 
4248.  4249  (form). 
From  overflow  of  riparian  lands,  §§  5200  to  5204,  pp.  5393  to  5396 

(form) ;    §  5221,  p.  5409  (form). 
From  pollution  of  waters,  §§  5223,  5224,  p.  5411  (form). 
From  vicinity  of  pest  house,  §  3903,  p.  4238  (form). 
From  violation  of  easement,  §  5220,  p.  5412  (form). 
Injuries  to  boat,  §  2060,  p.  2430  (form) ;    §  5119,  p.  5338  (form). 
Injuries  to  laud  from  fire,  §  3920,  pp.  4249,  4250  (form). 
Injuries  to  land  in  general,  §  2062,  p.  2431  (form). 
Injuries   to  riparian  owners  by  logging  operations,  §   5209,  p.  539S 

(form). 
Liability  of  railroad  on  account  of  injuries  by  fire,  §§  4500,  4501, 

PIi.  4789  to  4793  (form). 
Liability  of  warohousenien,  §  5169,  p.  5.306  (form). 
rersonal  property,  §  2055,  p.  2428  (form). 

Injuries  to  animals,  S  4479,  pp.  4753.  4754  (form). 
Injuries  to  motor  vehicles,  §§  2056,  2057,  p.  2429  (form). 
Tolepli'oiie  line,  §  5022,  p.  5273  (roriii). 
Insurance,  deduction  of,  in  aw.'irding  damages  for  loss  by  fire,  §  4502,  pp. 

479:'.,  4791  (foriii). 
I^itcral  supiiort,  recovery  for  removal  of.  5?  656.  p.  1102  (form). 
Mental  anguish,  as  element  of  recovery  in  action  for  assault  and  battery, 
§  912.  pp.  1277  to  12S1  (form). 
A«  elcMK'iit    o|'  recovery   in   action   for  pcM'son.'il    injuries,   §  2040,  pp. 
•_'l()5  to  2109  (form). 
In  uctioii  for  being  biltcn  by  dog,  §  784,  p.  1196  (form). 
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Liability  for  default  in  transmitting  telegram,  §  5046,  pp.  5289  to  5293 

(form) . 
Recovery  by  tenant  for  wrongful   dispossession,   §  3243(1),   p.  3586 

(form). 
Recovery  for  ejection  of  passenger,  §  1516,  pp.  1754,  1755  (form). 
Recovery  for  libel  or  slander,  §  3412(4),  p.  3733  (form). 
Recovery  for  seduction,  §  4794,  pp.  5029,  5030  (form). 
Recovery  for  wrongful  death,  §  2106,  pp.  2468,  2469  (form) ;   §  2111(9\ 
p.  2478  (form);    §  2112(2),  p.  2478  (form);    §  2114(5,  6),  pp.  2485, 
2486  (form). 
Use  of  word  "pain"  as  including  mental  suffering,  §  469,  p.  845. 
Minors,  personal   injuries,  measure  of  recovery   by,  §   2047,  pp.  2417  to 
2420  (form). 
Personal  injuries,  recovery  by  female  minor,  §  2048,  p.  2420  (form). 
Recovery  by  parent  for  injuries  to,  §  2049,  pp.  2421  to  2423  (form). 
Mitigation,  see  avoidable  consequences,  supra,  this  title. 

Effect  of  provocation  in  action  to  recover  for  assault,  §  1742,'  p.  2030 

(form). 
Matters  going  in  reduction  of  recovery  for  alienation  of  affections,  § 
3128,  pp.  3507,  3508  (form). 
Motive  of  defendant  as  affecting  right  of  recovery  for  breach  of  con- 
tract, §  2067,  p.  2434  (form). 
Motor  vehicles,  recovery  for  injuries  to,  §§  2056,  2057,  p.  2429  (form). 
Nervous  shock  as  element  of  recovery  in  action  for  personal  injuries,  § 

2040(2,  10),  pp.  2405,  2409  (form). 
Nominal  damages,  §  353,  p.  649. 

In  action  for  libel  or  slander,  §  3424,  p.  3743  (form). 
Recovery  by  tenant  from  landlord  for  trespass,  §  3241,  p.  3584  (form). 
Pam  and  suffering,  §  347,  p.  640;    §  2040,  pp.  2405  to  2409  (form). 

Compensation  for  future  pain  and  suffering,  §  348.  p.  641 ;    §  2045, 

pp.  2413  to  2416  (form). 
Loss  of  ability  to  labor  as  constituting,  §  2040(4),  p.  2406  (form). 
Particular  torts  other  than  negligence,  abuse  of  process,  §  581,  p.  1048 
(form). 
Alienation  of  affections,  §  3127,  pp.  3506,  3507  (form). 
Assault  and  battery,  §  912,  pp.  1277  to  1282  (form). 
Deceit,  §  2655,  pp.  2902  to  2905  (form). 

Deceit  in  inducing  female  plaintiff  to  leave  home  and  accompany- 
ing assault,  §  2053,  pp.  2426,  2427  (form). 
False  imprisonment,  §  2441,  pp.  2744,  2745  (form). 
Libel  or  slander,  §§  $410  to  3414,  pp.  3724  to  3734  (form). 
Malicious  prosecution,  §§  3582  to  3584,  pp.  3853  to  3856  (form). 
Nuisance,  §  4112,  pp.  4418,  4419  (form). 
Obstruction  of  street,  §  586,  p.  1051   (form). 
Rape,  §  4558,  p.  4844  (form). 

Replevin,  §  4596,  pp.  4875.  4876  (form).  .    " 

Seduction,  §  4794,  pp.  5029,  5030  (form). 
Trespass,  §  5086  to  5090,  pp.  5316  to  5320  (form). 
Trover  and  conversion,  §  5109,  p.  5330 ;    §§  5111,  5112,  pp.  5331,  5332 

(form). 
Wrongful  attachment,  §  949,  po.  1305  to  1307  (form). 
Liability  of  sheriff,  §  4801.  pp.  5035,  5036  (form). 
Wrongful  ejection  of  guest  by  innkeeper,  §  3167,  pp.  3530,  3531  (form). 
Wrongful  search  and  seizure,  §  4752,  pp.  5000,  5001  (form). 
Wrongful  taking  of  minerals  from  plaintiff's  land,  §  3863,  p.  4202 
(form). 

§§  1-539.  pp.  3-1018.  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Personal  injuries,  calculation  of  damages  under  rule  of  comparative  negli- 
gence, §  341,  p.  637;    §  2054,  pp.  2427,  2428  (form). 
Disfigurement,  §§  2041,  2042,  p.  2409  (form). 

Duty  of  court  to  instruct  as  to  measure  of  damages,  §  341,  p.  634. 

Duty  of  plaintiff  to  minimize  results,  §  2028,  pp.  2355  to  2358  (form). 

Duty  to  follow  instructions  of  physician,  §  2033,  p.  2362  (form). 

Duty  to  uftdergo  surgical  operation,  §  2031,  pp.  2360.  2361  (form). 

Duty  with  respect  to  diet  or  exposure  to  weather,  §  2034,  p.  2362 

to  2360  (form). 
Duty  with  respect  to  employing  physician,  §§  2029,  2030,  pp.  2358 
(form). 
Effect  of  permanent  injuries  received  in  former  accident,  §  2024,  p. 

2348  (form). 
Effect  of  unskillful  or  improper  treatment  of  physician,  §  20.32,  p. 

2361  (form). 
Elements  of  damage  in  general,  §  2035,  pp.  2363  to  2402  (form) ;    § 
2045,  pp.  2413  to  2416  (form);    §  2055,  p.  2428  (form);    §  5062,  p. 
5301  (form). 
Expectancy  of  life  as  factor  in  assessing  damages,  §  349,  p.  643. 
Expenses  for  doctor's  bills,  nursing,  etc.,  §  2035(2,  3,  4,  6),  pp.  2364 

to  2367  (form). 
Future  impairment  of  earning  capacity,  §  349,  p.  643. 
Future  pain  and  suffering,  §  348,  p.  641;    §  2045,  pp.  2413  to  2416 

(form). 
Future  prospects  of  plaintiff  in   his  particular  vocation,   §  2039,  p. 

2404  (form). 
Impairment   of   mental   capacity   or  resulting  insanity,   §  2044(6),   p. 

2412  (form). 
Iniuries  bv  animals,  form,  §§  784.  785.  p.  1196  (form). 
Injuries  from  fright.  §  2043,  p.  2410  (form). 
Injuries  not  permanent.   §  2038.  p.  2404  (form). 
Injuries  to  minor,  §§  2047  to  2049.  pp.  2417  to  2423  (form). 
Loss  of  ability  to  labor  as  constituting  pain  and  suffering,  §  2040(4), 

p.  2406  (form). 
Loss  of  earnings  and  impairment  of  earning  capacity,  §  349,  p.  643; 
§  2044,  pp.  2410  to  2413  (form). 
Limitation  of  compensation  to  present  worth  of  future  earnings, 
§  349,  pp.  643,  644. 
Loss  of  profits  from  business,  §  2046,  p.  2416  (form). 
Mutilation  rendering  one  an  object  of  curiosity  or  ridicule,  §  2041(1), 

p.  2409  (form). 
Permanent  injuries,  §  341,  p.  637;    §  2037,  pp.  2403,  2404  (form). 
Physical  pain,  mental  anguish,  and  nervous  shock,  §  2040,  pp.  2405  to 

2409  (form). 
Kecovery    of   both   past   and    prospective   damages   in   one    action,   § 

2036,  p.  2402  (form). 
I'se  and  effect  of  annuity  or  mortality  tables,  §  352.  p.  647. 
Physical   pain,   as   el(,'m('iit  of   recovery   for  personal  injuries,   §   347,   p. 
610;    §  2040,  pp.  2405  to  2409  (form). 
Recovery  for  future  pain,  §  348,  p.   641;    §  204.5,  pp.   2413  to  2416 

(form). 
Recovery  in  jiction  for  assault  and  battery,  §  912,  pp.  1277  to  1281, 
(form) ;    §  913,  p.  1282  (form). 
Physicians  and  surgeons,  negligence  or  mali»rii<li<e  of,  §  4217,  pp.  4485  to 

4ISS  frorni). 
Pleading  and   proof,  litniting  recovery  to  amount  claimed  in  petition  or 
conii)laint,  g  36,  p.  76;   g  2083,  p.  2444  (form). 
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Present  worth  of  future  earnings  lost  as  measure  of  Impairment  of  earn- 
ing capacity.   §  349,  pp.   G43,  644;    §§  2044(4),  2045(U),  pp.  2411,  2415 
(form). 
Presumptions  and  burden  of  proof,   §  2084,  pp.  2444,  2445  (form). 
Profits,  loss  as  element  of  recovery  for  breach  of  contract,  §  2068,  pp. 
2434,  2435  (form) ;    §  3247(2),  p.  3589  (form). 
Loss  as  element  of  recovery  for  personal  injuries,  §  2046,  p.  2416 
(form). 
Proximate  cause,  §  343,  p.  638. 

Burden  of  proof  as  to,  §§  20S4(.3),  2086,  pp.  2445,  2446  (form). 
Consequences  of  breach  of  contract,  §  2021,  p.  2343  (form). 
Liability  of  carrier  for  ejection  of  passenger,  §  1518,  p.  1757  (form). 
Recovery  for  personal  injuries,  §  2022,  pp.  2343,  2.344  (form). 

Effect  of  disease  existing  prior  to  personal  injury,  §  344,  p.  639. 
Effect  of  predisposition  to  hernia,  §  2026(1),  p.  2354  (form). 
'  Effect  of  predisposition  to  malaria,  §  2026(2),  p.  2354  (form). 
Punitive  damages,  see  Exemplary  Damages,  supra,  this  title. 
Ptcquests  for  instructions,  dutv  of  court  to  instruct  on  its  own  motion,  § 

471,  p.   851. 
Smart  money,  see  Exemplary  Damages,  supra,  this  title. 
Special  damages,  for  breach  of  contract,  necessity  of  notice  of  special  cir- 
cumstances, §  5050,  p.  5296  (form). 
Definition,  §  2085,  p.  2445  (form). 
Speculative  damages,  §  343,  p.  638. 

Rule  against  permitting  jury  to  speculate  as  to  damages  for  future 
physical  suffering,  §  348,  p.  641. 
Subjacent  support,  removal  of,  §  3861,  p.  4201  (form). 
Sufficiency  of  evidence,  §§  2090,  2091,  pp.  2447,  2448  (form);    §  3531,  p. 

3813  (form). 
Telegraph  and  telephone  companies,  failure  to  furnish  telephone  service, 
'  §  5025,  p.  5274  (form). 

Negligence   with   respect   to   transmitting   telegram,    §   5045,   p.   5289 
(form)  ;    §  5046,  pp.  5289  to  5293  (form) ;    §§  5047  to  5051,  pp.  5293 
to  5296  (form). 
Timber,  injuries  to  growing  timber,  §  2064,  pp.  2432.  24.33   (form). 
Vindictive  damages,  see  Exemplary  Damages,  supra,  this  title. 

DAMS, 

See  Waters  and  Water  Courses. 

DANGEROUS  ANIMALS, 

See  Animals. 

DANGEROUS  MACHINERY  OR  APPLIANCES, 
See  INIaster  and  Servant, 

DANGEROUS  PREMISES, 
See  Negligence, 

DEAD  BODIES, 

Persoi:-   killed  in  accident,  regulations  concerning  removal  of  bodies,  § 

2093,  p.  2449   (form). 
Unauthorized   disposition  of,  criminal  liability  for  receiving,  §   2092,  p, 
2449  (form). 
Removal  from  grave  for  purpose  of  dissection,  §  2092,  p.  2449  (form), 

DEADLY  WEAPONS, 

See,  also,  Homicide. 
Use  of,  as   element   of  aggravated  assault,   §|  847,  848,  p,  1239   (form). 

As  element  of  murder.  §  28.39.  pp.  3113,  3114  (form). 
What  are,  §§  847,  848,  p.  1239  (form). 


1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  21C0-3474, 
ia  vol.  3;    §§  3086-4560.  pp.' 3477-4845,  in  vol,  4;    §§  4561-5361,  pp.  4849-5564.  in  voL  5. 
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DEAF  PERSONS, 

Deaf-mute,  power  of  court  to  instruct  as  to  capacity  to  commit  crime,  § 

35,  p.  74. 
Injuries  to,  care  required  from,  §  4431,  p.  4703  (form). 
Liability  of  street  railroad,  §  4856,  p.  5099  (form). 

DEATH, 

See  Accident  Insurance;    Life  Insurance;    Mutual  Benefit  Insurance. 

Absence  as  raising  presumption  of  death,  §  3481,  pp.  3781,  3782  (form). 

Effect  of  absence  for  less  than  seven  years,  §  3481(1),  p.  3781  (form). 

Presumption  arising  from  sudden  death,  §  193,  p.  378. 

Sufficiency  of  evidence  as  to  cause,  in  action  on  accident  policy,  §  619,  p. 

1075  (form). 

DEATH  BY  WRONGFUL  ACT, 

Annuity  tables,  method  of  using,  §  2124,  pp.  2492  to  2496  (form). 
Apportionment  of  damages  between  beneficiaries,  §  2128,  pp.  .2497,  2498 

(form). 
Brother  and  son,  measure  of  recovery  for  death  of.  §  2116,  p.  2487  (form). 
Burial  expenses  as  element  of  recovery,  §  2100(4),  p.  2462  (form). 
Children,  measure  of  repovery  for  death  of,   §§  2113,  2114,  pp.  2481  to 

2486  (form). 

Circumstantial  evidence,  right  of  party  to  instruction  on,  §  224,  p.  432. 
Comparative    negligence    as    afllecting   measure   of   damages,    §   2117,    p. 

2487  (form). 

Contributory  negligence,  presumption  as  to,  §  2120,  pp.  2488  to  2491  (form). 
Pi-esumption   as  to  action   against  carrier  for  death   of  passenger, 
§  1724,  p.  2017  (form). 
Deformity  of  plaintiff  as  affecting  measure  of  recovery,  defects  in  hand, 

§  2104,  p.  2467  (form). 
Elements  of  damage  in  general,  recovery  for  benefit  of  estate  of  decedent, 
§  1512,  p.  1752  (form) ;    §  2099,  pp.  2456  to  2458  (form). 
Recovery  for  loss  sustained  by  next-  of  kin  or  other  designated  bene- 
ficiaries, §  2100,  pp.  2458  to  2462  (form). 
Exemplary  damages,  §  2099(1),  p.  2457  (form) ;    §  2106(2),  p.  2468  (form). 
Expectancv  of  life,  effect  of  mortality  tables,  §  2123,  p.  2492  (form). 
Method  of  computing,  §  2122,  p.  2491  (form). 
Purpose  of  evidence  of,  §  2122,  p.  2491  (form). 
Father  and  husband,  measure  of  recovery  for  death  of,  §  2112,  pp.  2478 

to  2481  (form). 
Father,  recovery  for  death  of,  §  2107,  pp.  2469  to  2471  (form). 
Financial  circumstances  of  plaintiff  as  affecting  measure  of  recovery,  § 

2105,  p.  2468  (form) ;    §  2100(2),  p.  2468  (form). 
Grief  or  sorrow  as  element  of  damage,  §  2100(1, 2,  4),  pp.  2458  to  2461 

(forra) ;   §  2106,  pp.  2468,  2469  (fprm). 
Hu.sban(l,  recovery  for  death  of,  §  2111,  pp.  2473  to  2478  (form). 
Intentional  Icilling,  defenses  to  civil  action,  §  2098,  pp.  2454  to  2456  (form). 
Killing  by  officer  of  escaping  prisoner,   liability  for,  §  830,  p.  1224 
(form). 
Loss  of  companionship  as  element  of  recovery,  §  2106(4),  p.  2469  (form). 
Menial  anguish  as  element  of   recovery,  §  2106,  pp.  2468,   2469   (form); 
g  2in(9j,  p.  2478  (form);    §  2112(8),  p.  2480  (form);    §  2113(6),  p.  2483 
(form)  ;    §  2114(5,6),  pp.  2485,  24t5G  (form). 
Minor  child,  measure  of  recovery  for  death  of,  §  2114,  pp.  2483  to  2486 
(form). 
Measure  of  recovery  for  deatli  of,  probable  future  pecuniary  bene- 
fits from  child  after  attaining  niajurity,  §  2114(4,6),  pp.  2-185,  2486 
(form). 
Mistake  of  Hurgfon  or  niiisc  as  proximate  ur  direct  result  of  wrongful 
ucl,  §  2096(2),  It.  2151  (formj. 
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Mortality  tables,  effect  of  in  determining  expectancy  of  life,  §  2123,  p. 
2492  (form). 
Method  of  using,  §  2124,  pp.  2492  to  2496  (form). 
Mother,  measure  of  recovery  for  death  of,  §  210S,  p.  2471  (form). 

Probable  loss  to  child  after  its  arrival  at  majority,  §  2108(1),  p.  2471 
(form). 
Negligent  killing  as  ground  of  civil  liabilitv,  §  1597(2),  p.  1845  (form) ;    § 
2094,  p.  2452   (form). 
Reckless  act  in  attempting  to  escape  arrest  by  deceased,  §  2095,  pp. 
2452,  2453  (fonn). 
Pain  and  suffering  of  deceased  as  element  of  damage,  §  2099(1.  3,  4),  pp. 
■  2457,  2458  (form);    §  2100(1),  p.  2458  (form);    {{  2106(3),  p.  2469  (form), 
§  2113(6),  p.  2483  (form) ;  §  2114(6),  p.  2486  (form). 
Pecuniary  loss  as  measure  of  recovery,  §  2099,  pp.  2456  to  2458  (form). 
Loss  sustained  by  next  of  kin  or  other  designated  benefiaaries,   § 

2100,  pp.  2458  to  2462  (form). 
Matters  considered  in  determining,  §  2103,  pp.  2463  to  2467  (form). 
Matters  considered  in  estimating  financial  loss  of  estate,  §  2099(1), 

p.  2456  (form). 
Pecuniary  benefits  defined,  §  2103(9),  p.  2466  (form). 
Pecuniary  loss  as  measure  of  recovery  by  next  of  kin,  rule  under 
federal  Employers'  Liability  Act,  §  2102,  p.  2463  (form). 
Present  worth  of  estimated  future  accumulations  or  contributions  of  de- 
ceased as  measure  of  recovery,  §  2099(1),  p.  2456  (form) ;    §  2100(4),  p. 
2461  (form) ;   §  2101,  p.  2462  (form). 
Presumptions  and  burden  of  proof,  negligence  of  deceased  where  no  eye- 
witnesses of  accident,  §  2120,  pp.  2488  to  2491  (form). 
Pecuniary  loss,  §  2121,  p.  2491  (fonn). 
Proximate  cause,  §  2096,  pp.  2453,  2454  (form). 

Disease  as  proximate  result  of  wrongful  act,  §  2096(1),  p.  2453  (form)  : 

§  2097,  p.  2454  (form). 
Mistake  of  surgeon  as  proximate  result  of  act  complained  of.  §  2096 

(2),  p.  2454  (form). 
Pre-existing  disease  aggravated  by  accident,  §  2097,  p.  2454  (form). 
Punishment,  recovery  of  damages  as  punishment  for  killing,  §  2118,  p. 
2488  (form). 
Recoverv  of  penalty  in  addition  to  compensatory  damages,  §  2119,  p. 
2488  (form). 
Son,  measure  of  recovery  for  death  of,  §  2113,  pp.  2481  to  2483  (form). 
Profits  realized  by  father  on  services  of  son  as  employe  as  element 
of  recovery,  §  2115,  p.  2486  (form). 
Sufficiency  of  evidence,  §  2125,  p.  2496  (form). 

Pecuniary  loss,  necessity  of  expression  of  opinion  by  witnesses,   § 
2100(2),  p.  2460  (form). 
Survival  of  cause  of  action  of  deceased,  §  2099(4),  p.  2458  (form). 
Verdict,  form,  §  2126,  p.  2496  (form). 

Separate  verdicts  for  different  elements  of  damage,  §  2127,  pp.  2496, 
2497  (form). 
Wife  and  mother,  recovery  for  death  of.  §  2110,  pp.  2472.  2473  (form). 
Wife,  measure  of  recovery  for  death  of,  §  2109,  pp.  2471,  2472  (form). 

DECEDENTS, 

See  Executors  and  Administrators;  Wills. 

DECEIT, 

See  Fraud. 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in  vol.  3;    §§  3086-4560.  pp.  3477-1846,  in  vol.  1;    §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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DECLARATIONS, 

See,  also,  Admissions ;    Criminal  Law. 
Distinguishing  between  statements  admissible  as  casual  admissions  and 

statements  admissil)Ie  as  part  of  res  gestje,  §  214,  p.  416. 
Domicile,  effect  of  declarations  of  party  on  question  of  intent,  §  2168,  pp. 

2524,  2525  (form). 
Dying  declarations,  giving  undue  prominence  to  by  singling  out,  §  432, 
p.  7S9. 
Invading  province  of  jury,  §  50,  p.  92. 

Province  of  court  and  .lury  with  respect  to  determining  admissi- 
liility  of.  §  101,  p.  186. 
Leading  questions,   effect  of   declaration   obtained   by,   §  3047(4),  p. 

3440  (form). 
Value  and  weight  as  evidence,  §  3047,  pp.  3437  to  3441  (form) ;   §  3050, 
pp.  3443,  3444  (form). 
Necessity  and  sufficiency  of  instructions.  §  158,  p.  315. 
When  admissible,  §  3047.  pp.  3437  to  3441  (form). 

Belief  by  deceased  in  imminence  of  death,  §  3048,  pp.  3441,  3442 

(form). 
Statements  made  under  desire  to  obtain  revenge,  §  3049,  p.  8442 
(form). 
Ownership,  declarations  of  predecessor  in  title,  §  1168,  p.  1463  (form). 
Particular  proceedings,  declarations  of  complaining  witness  in  bastardy 
proceedings,  §  1048.  p.  1372  (form). 
Will  contest,  declarations  of  contestant.  §  5312,  p.  5500  (form). 

Declarations  of  testator,  §  5247.  p.  5430  (form);  §  5290,  pp.  5475, 
5476  (form) ;  §  5311,  pp.  5499,  5500  (form) ;  §  5329,  pp.  5510, 
5511  (form). 

DECOY  LETTERS, 

Reply  to  decoy  letters  as  constituting  criminal  offense,  §  1932,  p.  2163 
(form). 

DEDICATION, 

Assent  by  owner  to  public  use,  inference  from  acquiescence,  §  2132,  p. 

2.50O  (form). 
Highways,  dedication  of  lands  as,  §  4900,  p.  5175  (form). 

Sufficiency  of  dedication  so  as  to  impose  duty  on  city  to  maintain 
highway,  §  2129.  p.  2499  (form). 
Limits  or  boundaries  of  highway  as  determined  by  dedication,  §  2135,  pp. 

2501,  2502  (form). 
Matters  considered  on  issue  of,  §  21.33,  p.  2500  (form). 
Persons  against  whom  effective,  married  women  or  minors,  §  2130,  p.  2499 

(form). 
Presumption,  §  2131,  p.  2500  (form). 
User  as  evidence  of  dedicatiQn,  §  2134,  pp.  2500,  2501  (form). 

DEEDS, 

See,  also.  Covenants. 
Delivery,  effect  of  leaving  deeds  with  proper  officer   to  be  recorded,  § 
2138(2),  p.  2.-.01  (form). 
Nec(!ssity,  §  2137,  p.  2503  (form). 
PrcsuMiptifjn  of,  §  2139,  p.  2505  (form). 

What  coiislitutcs,  as  dependent  upon  intention  of  grantor,  §  2138,  p. 
2501   (fr.rm). 
Duress,  (lireats  directed  against  grantor  as  ground  of  avoidance,  §  2142, 

pp.  25(J5,  2."0<t  (foi'ra). 
Fraud,  llal)ilily  of  grinilce  nftei-  jM-oi)crt,y  has  passed  into  hands  of  bona 

(iric  holder,  S  21  II,  pp.  2."iO(J.  2507  (form). 
Gruiit'ir,  mental  riijcuily,  ^  2136,  ji.  2.503  (form). 
Title  of,  §  2H1,  p.  2505  (form). 


INDEX  5873 

DEEDS— Continued, 

Implied  terms,  right  to  dump  rock  and  waste  material  upon  surface  of 

mining  claim,  §  3862,  pp.  4201,  4202  (form). 
Lost  deeds,  admissibility  of  parol  evidence  to  show  contents,  §  3537,  p. 

3817  (form). 
Possession  of  deed  by  grantee  as   warranting  inference   of  delivery,  § 

2139.  p.  2505  (form). 
Property  conveyed,  telephone  poles,  wires  and  attachments,  §  2145,  p.  2507 
(form). 
What  passes  as  fixtures,  §  2589,  p.  2846  (form). 
Province  of  court  with  respect  to  interpretation,  §  90,  p.  173;    §  3522,  p. 

3808  (form). 
Record,  necessity,  §  2137,  p.  2503  (form) ;    §  2140,  p.  2505  (form). 
Reservations,  burden  of  proof  as  to,  §  3878,  p.  4216  (form). 

Implied  reservation  of  rock,  §  3878.  p.  4215  (form). 
Undue  influence,  as  ground  for  avoiding,  §  2143,  p.  2506  (form), 

DEFAMATION. 

See  Libel  and  Slander. 

DEFENSES, 

See  titles  relating  to  particular  grounds  of  civil  or  criminal  liability. 
Comment  of  court  on  inconsistency,  §  85,  p.  104. 

Eule  that  instructions  should  not  exclude  or  ignore  issues  or  defenses, 
§  143,  pp.  284  to  289.  , 

DEFINITIONS. 

Absorb,  §  3173,  p.  3535  (form). 

Accessory  before  the  fact.  §  2813,  p.  3076  (form). 

Accident,  §  594,  p.  1057  (form) ;    §  2926(6),  p.  3223  (form) ;    §  3923(1),  p. 

4254  (form). 
Accomplice,  §  1979.  pp.  2229.  2230  (form). 
Accretion,  §  4043(2),  p.  43.54  (form). 
Act  of  God,  §  1383.  p.  1670  (form). 
Actual  cash  value.  §  2568(3).  p.  2833  (form). 
Actual  notice.  §  3963(2),  p.  4291  (form). 
Adequate  cause,  §  2859,  pp.  3148  to  3152  (form). 
Adverse  possession.  §  670,  pp.  1112  to  1118  (form). 
Alibi,  §  2001(3).  p.  2308  (form). 
Apex,  §  3848,  p.  4191  (form). 
Arson,  §  831(1),  d.  1226  (form). 
Assault,  §  838,  p.  1235  (form). 
Bad  faith,  §  2565,  p.  2831  (form). 
Bailment,  §  3303(2),  p.  36.33  (form). 
Baggage,  §  1747,  p.  20.33  (form). 
Bawdy  house,  §  2151(1),  p.  2514  (form). 
Beer,  ?  3192,  p.  3550  (form).      ' 

Breaking  and  entering,  §  1330,  pp.  1611,  1612  (form). 
Bribe,  §  1204,  p.  1487  (form). 
Brothel,  §  2151(1),  p.  2514  (form). 
Burn,  §  832(1).  p.  1227  (form). 
Business,  §  3177,  p.  35.38  (form). 
Circumstantial  evidence,  §  1983(1).  p.  2239  (form). 
Conceive,  §  2842(3),  p.  3124  (form). 
Conspicuously,  §  4154,  p.  4443  (form). 
Conspired,  §  2816(2),  p.  3084  (form). 
Constructive  notice,  §  3966(4),  p.  4294  (form). 
Contingency  in  the  nature  of  a  lottery,  §  3538(1),  p.  3819  (form). 
Contributory  negligence,  §  1227(2),  p.  1504  (form);    §  3758,  pp.  4071.  4072. 

§§  1-539,  pp.  3-1018,    In  vol  1;     §§'  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
Inst.to  Jukies— 36S 
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DEFINITIONS— Continued, 

Conversion,  §  5107(4),  p.  5330  (form). 

Cooling  time,  §  2875(2),  p.  3172  (form). 

Coupled  witli  an  ability  to  commit  a  battery,  §  839(3),  p.  1236  (form). 

Criminal  ueslisence.  §  2892(2),  p.  3183  (form). 

Deadly  weapon,  §  2839,  pp.  3113,  3114  (form) ;    §  3029(9),  p.  3415  (form). 

Debauched.  §  4755.  p.  5007  iform). 

Deliberately,  §  2816,  pp.  3083  to  3085  (form);    §  2841(5),  p.  3121  (form); 

§  4176,  p.  4462  (form). 
Delivery,  §  2138(1).  p.  2504  (form). 
Disease.  §  604,  p.  1066  (form). 

Disposing  mind  and  memory,  §  5264(2),  p.  5439  (form). 
Due  and  ordinary  care,  §  4050(5),  p.  4366  (form). 
Duress,  §  4174,  p.  4457  (form). 

Dying  by  his  own  hand  or  act,  §  3475(1),  p.  3778  (form). 
Exciisable  homicide,  §  2924(2),  p.  3220  (form). 
Exemplary  damages,  §  3415(5),  p.  3738  (foi-m). 
Exposing  buildings,  §  3589,  p.  3859  (form). 

Express  malice,  §  2819(7),  p.  3093  (form) ;   §  2830,  p.  3104  (form). 
False  pretenses,  §  2446(2),  p.  2750  (form). 
Fellow  servant,  §  3800(2),  p.  4140  (form). 
Feloniously,  §  2233(5),  p.  2586  (form) ;    §  2816(2,  3).  pp.  3084,  3085  (form) ; 

§  2899(8),  p.  3197  (form). 
Forcibly  ravish,  §  4506(5),  p.  4801  (form). 
Fraud.  §  4631(2),  p.  4902  (form);   §  5297(1),  p.  5480  (form). 

Within  meaning  of  statute  on  larceny,  §  3293,  p.  3621  (form). 
Gambling  device,  §  2729,  p.  2967  (form). 
Game  of  chance,  §  2729,  p.  2967  (form). 
Gaming  house,  §  2728,  p.  2966  (form). 
General  custom,  §  2019(1),  p.  2337  (form). 
General  damages,  §  2085,  pp.  2445.  2446  (form). 
Good  cause,  §  3610(3),' p.  3884   (form). 
Good  health,  §  3444,  p.  3758  (form). 
Goods  and  chattels,  §  3297,  p.  3623  (form). 
Great  bodily  injury,  §  2942(9),  p.  3241  (form). 
Gross  negligence,  §  2892(2),  p.  3183  (form) ;    §  4052,  p.  4367  (form). 
Highway  robbery,  §  4599(1),  p.  4879  (form). 
Home,  §  3183,  p.  3543  (form). 

Homicide,  §  2782(2),  p.  3018  (form) ;   §  2785(2),  p.  3023  (f-orm). 
Homicide  by  misadventure,  §  2926(1),  p.  3222  (form). 
Implied  malice,  §  2784(1),  p.  3020  (form) ;    §  2819(7),  p.  3093  (form). 
Inn,  §  3151,  p.  3523  (form). 
Insane  delusions,  §  5274(3),  p.  5459  (form). 
Insolvent,  §  1033^2),  p.  1364  (form). 
Intemperate,  §  3459(2),  p.  3770  (form). 

Just  compensation,  §  2207(2),  p.  2616  (form) ;    §  2288,  p.  2637  (form). 
Justifiable  homicide,  §  2924,  pp.  .3219  to  3221  (form). 
Keeper  of  disorderly  house,  §  2153,  p.  2516  (form). 
Known,  §  .'5186,  p.  3546  (form). 
Land,  §  3878,  p.  4215  (form). 
I^st  illness,  §  .5328,  p.  5510  (form). 
Law  of  the  case,  §  118,  p.  210. 
I^gal  phrases  in  common  use,  §  .3.59,  p.  G(>3. 
Lihel,  §  .3.341(2,  3),  pp.  .3672,  .3673  (form). 
hoaf,  8  .5244,  p.  .5421  (form). 
Lobbyist,  §  .3:',77(.3).  p.  .3697  (form). 
Lucid   interval,  §  .5280,  p.  .546.3  (form). 

Malice,  §  28 IS,  jip.  .",086  to  301)0  (form)  ;    §  312.3,  p.  3.504  (form). 
Malice    aforctlionglit,    S   2.S]6(:'.).   p.   .3084    (form);     ^   2818,   i)p.   .3088,   3089 

(form) ;    §  2819,  iip.  3090  to  3095  (form) ;    §  2899(8),  p.  3197  (form). 
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Maliciously,  as  used  in  action  for  alienation  of  affections,  §  3112,  p.  3497 

(foi'm). 
Maliciously  done,  §  4446(3),  p.  4725  (form). 
Malicious  mischief,  §  3539,  p.  3S20  (form). 
Market  value,  §  3315(1),  p.  3044  (form). 
Material  misrepresentation,  §  4631(2),  p.  4902  (form). 
Mine  foreman,  §  3639,  p.  3913  (fonn). 
Monomania,  §  5273,  p.  5458  (form). 
Monopolies.  §  3870,  p.  4209  (form). 
Motive,  §  3063(1),  p.  3454  (form). 
Mutual  account  current,  §  3496(2),  p.  3791  (form). 
Natural  justice,  §  5287(5),  p.  5473  (form). 
Negative  testimony,  §  211,  p.  412. 
Negligence,  §  3706(2),  p.  3993  (form). 
Negligently,  §  4001,  p.  4327  (form). 
Nuisance,  §  4102(3),  p.  4414  (form). 
Occupancy,  §  2510,  p.  2797  (form). 

Occupation,  §  3177,  p.  3538  (form) ;    §  3454(1),  p.  3766  (form). 
Occupied  as  residence,  §  2509(2),  p.  2796  (form). 
Offense  charged  in  indictment,  §  358,  p.  662. 
Ordinary  care,  §  1799,  p.  2064  (form) ;    §  4001,  p.  4327  (form) ;    §  4401(4). 

p.  4672  (form). 
Ordinary  neglect,  §  4050(1),  p.  4365  (form). 
Ordinary  skill,  §  4050(7),  p.  4366  (form). 

Ordinary  words  having  no   special  technical  meaning,  necessity  of  de- 
fining. §  361,  p.  664. 
Owner,  §  764,  p.  1184  (form). 
Percolating  waters,  §  2287,  p.  2636  (form). 
Personal  representative,  §  2360,  p.  2694  (form). 
Pit  boss,  §  3639,  p.  3913  (form). 
Place  of  business,  §  3182,  p.  3542  (form). 
Practice  of  dentistry,  §  365,  p.  672. 
Preconceive,  §  2842(3),  p.  3124  (form). 
Premeditated  design,  §  2821,  pp.  3096  to  3099  (form). 

Premeditated  malice,  §  2819(10),  p.  3093  (form) ;    §  2819(14),  p.  3094  (form). 
Premeditated,  premeditatedly  or  premeditation,  §  2816,  pp.  3083  to  3085 

(form) ;    §  2841(5),  p.  3121  (form). 
Prescribe,  §  4187(1),  p.  4469  (form). 
Prima  facie  evidence,  §  3209,  p.  3562  (form). 
Private  nuisance,  §  4102(3),  p.  4414  (form). 
Privileged  communication,  §  3387(2),  p.  370S  (form);    §  3400(1),  p.  3720 

(form). 
Probability,  §  267,  p.  522. 

Probable  cause,  §  3557,  pp.  3833,  3834  (form). 
Proximate  cause,  §  3812(8, 10),  pp.  4158,  4159,  4160  (form) ;    §  3924(2),  p. 

4255  (form) ;    §  4071,  pp.  4384  to  4387  (form). 
Public,  §  3182,  p.  3542  (form). 
Publication,  §  3371,  p.  3693  (form). 
Public  highways,  §  4971(4),  p.  5233  (form). 
Public  house,  §  2728,  p.  2966  (form). 
Purposely,  §  2816(4),  p.  3085  (form). 
Readv  for  occupancy,  §  1287,  pp.  1575,  1576  (form). 
Reasonable  diligence,  §  3615(2),  p.  38SS  (form). 
Reasonable  doubt,  necessity,  §  260,  p.  507. 

Sufficiency,  §  261,  p.  509. 
Reasonable    expectation    or    fear    of    death,    imminent    and    pressing,    §' 

2965(14),  p.  3295  (form). 

?§  1-539,  pp.  3-1018,    in  vol  1;     §S  540-1929,   pp.   1021-21.50,  in  vol.  2;     §§  1930-30S5,  pp.  2160-3474, 
in;  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Reasonable  time,  §  5027,  p.  5277  (form). 

Risk  ordinarily  incident  to  employment,  §  3710(9).  p.  4045  (form). 

Robbery,  §  606,  p.  1067  (form) ;    §  4599(4),  p.  4S80  (form). 

Sale,  §  3189(4),  p.  3548  (form). 

Seaworthiness,  §  3588,  p.  3859  (form). 

Sedate  and  deliberate,  §  2818(9),  p.  3089  (form). 

Seduction,  §  4754,  p.  5004  (form) ;    §  4761(2),  p.  5011  (form). 

Self-destruction.  §  3474,  p.  3778  (form). 

Serious,  §  3444(4),  p.  3758  (form). 

Set  fire  to,  §  832(1),  p.  1227  (form). 

Significance  and  purpose  of  instructions,  §  1,  pp.  3,  4. 

Slander,  §  3342,  pp.  3674,  3675  (form). 

Soimd  body,  mind  and  health  and  free  from  disease  or  injury,  §  3444(1), 

p.  3757  (form). 
Sound  health,  §  3444,  pp.  3757,  3758  (form). 
Soundness  of  mind,  §  5264(10),  p.  5446  (form). 
Sound  order,  §  4697,  p.  4959  (form). 
Special  damages,  §  2085,  pp.  2445,  2446  (form). 
Stealth  as  applied  to  larceny,  §  3293,  p.  3621  (form). 
Suffering  games  of  cards  to  be  played  at  which  money  or  property  won 

or  lost,  §  2724,  p.  2963  (form). 
Sufficiency  of  definition  or  explanation  of  terms,  §§  364.  365,  pp.  671,  672. 
Suitable  for  construction  work  in — and — ,  §  985,  p.  1328  (form). 
Technical  or  legal  terms,  propriety  or  necessity  of  defining,  §  357,  pp.  658 

to  662. 
To  manufacture  alcoholic  liquors,  §  3175,  p.  3537  (form). 
Total  loss.  §  2553.  p.  2826  (form). 
Trust,  §  3870,  p.  4209  (form). 
Undue  execution,   §  5248(1),  p.  5430  (form). 

Undue  influence,  §  5299,  pp.  5481  to  5484  (form) ;    §  5300,  p.  5486  (form). 
Unusual  and  extraordinary  wind,  §  3814,  p.  4162  (form). 
Use,  §  ,3459(1),  p.  3770  (form). 

Waiyer,  §  3471,  pp.  3776,  3777  (form) ;   §  4743(2),  p.  4996  (form). 
Wantonness,  §  2892(2),  p.  3183  (form). 
Warranty,  §  4686,  p.  4944  (form).- 
Water  course,  §  5181(3).  p.  5374  (form). 
Wilfully,   §  2816,  pp.  3083  to  .3085  (form);    §  2899(8),  p,  3197  (form);    § 

3112,  p.  ,3-197  (form)  ;    §  4176,  p.  4462  (form). 
Without  recourse,  §  3879,  p.  4217  (form). 

DEGREE  OF  PROOF, 

See  Preponderance  of  Eyidence;    Reasonable  Doubt. 

DEGREES  OF  OFFENSE, 

See  Criminal  Law,  and  titles  relating  to  specific  crimes. 

DELAY, 

Liability  for  delay,  see  such  titles  as  Building  and  Construction 

tracts;    Carriers  of  Good.s,  etc. 
Presiniiption  arising  from  dchiy  in  bringing  suit,  §  85,  p.  163;    §  185,  p. 
.•;•;:);    §  9S3,  p.  ir.'M  (form). 
Cou.sidcralion  of  delay  iu  passing  upon  credibility  of  party  as  wit- 
ness, §  1.53,  J).  331. 

DET.EGATION   OF  AUTIIOIMTY, 

See  Master   and    Seryant;     Rluiiicipal    Corporations;    Principal   and 
A  gen  I. 
Peace  ollifcr,  i)<)\v(t  to  arrest,  §§  825,  S2S,  pj).  1l'22,  1224  (form). 

Sheriffs,  delegation  by  special  dcpuly  sheriff,  §  828,  p.  1224  (form). 
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DELUSIONS, 

Insane  delusions,  see  Insanity. 

As  affecting  capacity  to  make  will,  §  5273,  pp.  5457,  5458  (form) ; 
§  5274,  pp.  5458  to  5461  (form). 
DEMAND, 

Necessity  of  before  suit,  §  4590,  p.  4873  (form). 

DENTISTS, 

Definition  of  "practice  of  dentistry,"  §  365,  p.  672. 

Necessity  of  license  to.  practice,  what  constitutes  practice  of  dentistry    § 

4188,  p.  4470  (form). 
Veterinary  dentists,  prosecution  for  practicing  without  license,  §  4192(3), 

p.  4472  (form). 

DEPOSITORIES,    ' 

See,  also,  Bailment. 
Bonds,  liability  for  loss  or  abstraction,  §  2146,  p.  2508  (form). 
Measure  of  damages  for  loss  of,  §  2146,  p.  2509  (form). 

DEPOSITIONS, 

See,  also.  Affidavits. 
Credibility  and  weight  of  testimony,  §  157,  p.  315. 

Power  of  court  to  instruct  as  to,  §  9.  p.  23 :   §  153,  p.  312. 
Giving  undue  prominence  to  by  singling  out,  §  432,  p.  789. 
Relative  wei2:ht  of  deposition  and  testimony  in  open  court,  §  2147(1),  p. 
2510  (form). 
Invading  province  of  jury,  §  55,  p.  100. 
DEPOSITS, 

See  Banks  and  Banking;    Depositories. 
DEPOTS. 

See  Carriers  of  Passengers. 
DESCRIPTION. 

See  Chattel  Mortgages. 

DESERTION. 

See  Abandonment;    Husband  and  Wife. 
DETAINER. 

See  Forcible  Entry  and  Detainer. 

DETECTIVES, 

Credibility  as  witnesses,  §  153,  p.  311;    §  161,  p.  319;    §  5349,  pp.  5553. 
5554  (form). 
Power  of  court  to  instruct  with  respect  to  credibility,  §  8,  p.  17 ;'  §  9, 
p.  21 :    §  20,  p.  34. 

DETINUE, 

Forthcoming  bond,  forfeiture  for  failure  to  deliver  property.  §  2149.  pp. 

2511.  2512  (form). 
Right  of  purchaser  to  maintain   detinue  against  seller,   §  4742,   p.  409^ 

(form). 
Title  or  interest  of  defendant,  §  2148,  p.  2511  (form). 

DIRECT  EVIDENCE, 

Contrasting  direct  and  circumstantial  evidence.  §  232,  p.  447. 

Effect   of,   as   relieving   court  from   duty  of  charging  on  circumstantial 

evidence,  §  227,  p.  437. 
What  constitutes,  §  227,  p.  441. 

DIRECTING  VERDICT, 

Civil  cases,  direction  for  defendant,  §  106,  p.  195. 
Direction  for  defendant,  §  106,  p.  195. 

§§  1-539,  pp.   3-1018,   In  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-30S5,  pp.  2160-3474, 
In  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361.  pp.  4849-5564,  in  vol.  5. 
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Direction  for  plaintiff,  §  107,  p.  196. 

General  rule  that  court  may  direct  verdict,  §  103,  p.  191. 

If  jury  believe  evidence,  §  114,  p.  204. 

Power  of  court,  §§  103  to  108,  pp.  191  to  197 ;    §  116,  p.  206. 

Rule  in  equity,  §  108,  p.  197. 

Tests  for  determining  when  to  grant  motion,  §  104,  pp.  191,  192. 

Direction  for  one  party  where  verdict  for  his  adversary  would 
be  set  aside,  §  105,  pp.  193  to  195. 
Criminal  cases,  direction  if  jviry  believe  evidence,  §  115,  p.  205. 
Direction  on  hypothetical  statement  of  facts.  §  117,  p.  207, 
Power  of  court,  §§  109  to  113,  pp.  197  to  204. 
Sufficiency  of  request  for,  §  481,  p.  863. 
Necessity  of  written  instruction,  §  446,  p.  808.    ■  ' 

DISAGREEMENT  OF  JURY, 

See,  also.  Agreement  of  Jury. 
Giving  additional  instructions  on  report  by  jury  of  inability  to  agree,  § 
459,  p.  822. 

DISCHARGE, 

See  Release  and  Discharge. 
Of  servant,  see  Master  and  Servant. 

DISCOVERED  PERIL, 

See  such  titles  as  Carriers  of  Passengers ;    Municipal  Corporations,  Neg- 
ligence;   Railroads;    Street  Railroads,  etc. 

DISCRETION  OF  COURT, 

Additional  instructions,  further  instructions  after  conclusion  of  charge,  § 
478,  p.  855. 
Giving  after  retirement  of  jury,  §  457,  p.  821. 
Argumentative  instructions,  giving  or  refusal  of,  §  421,  p.  755. 
Areunients  of  counsel,  giving  instructions  to  nullifv  improper  statements, 

§  3S5,  p.  701. 
Credibility  of  witnesses  laying  down  general  rules,  §  14G.  p.  298. 
Damages,   submitting  to  jury  compensatory  and   exemplary  damages  in 

separate  instructions,  §  350,  p.  645. 
Exceptions,  time  of  taking,  §  510,  p.  937. 
Giving  of  instructions  as  to  duties  of  jury,  §  366,  p.  673. 
Requests  for  instructions,  permitting  jury  to  be  present  during  arguments 
of,  §  488,  p.  869. 
Time  of  entertaining  requests,  §  479,  p.  858. 

Granting  time  to  prepare  requests,  §  478,  p.  856. 
Time  of  requesting  instructions,  §  475,  p.  853. 
Special  verdict,  scope  of  instructions,  §  301,  p.  578. 

DISCRETION  OF  JURY, 

Awarding  exemplary  or  punitive  damagi^s.  §  350,  p.  645. 

Fixing   amount  of  damages,   §  .341,   p.  636. 

Fixing  compensation  for  pain  and  mental  distress,  §  342,  p.  638;    §  347, 

p.  640. 
Recommendation  to  mercy,  §  356,  p.  656. 

DISCRIMINATION, 

See  Carriers  of  Goods. 

DISEASE, 

Accident  policy,  death  caused  wholly  by  disease  as  not  within,  §  603.  p. 
1065  (form). 
Existence  of  dl.sen.se  as  precluding  recovery  on,  §§  598  and  600,  pp. 
1061,  1062,  a 063,  106t  (form). 
Ansumi)tlon  by  servant  of  risk  of,  §  3736,  p.  4037  (form). 
Coninuiiiication  of  as  constituting  assault,  §  85-1,  p.  1243  (form). 
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DISEASE— Continued, 

Contagious  or  infectious  diseases  of  animals,  duty  of  owner,  §§  806,  807, 

pp.  1210,  1211  (form). 
Defense  to  action  for  breach  of  promise  to  marry,  §  IISO,  p.  1471  (form). 
Definition,  §  604,  p.  1066  (form). 
Good  health,  defined,  §  2025(4),  p.  2350  (form). 
Insanity  as  physical  disease,  §  1938(3),  p.  2168  (form). 
Misrepresentations  by  applicant  for  life  insurance  with  respect  to  prior 

aihuents,  §  3456,  pp.  3767,  3768  (form). 
Personal   injuries,   existence   of  disease   as   affecting   right   of   recovery, 
§  2023,  pp.  2344  to  2348  (form)  ;    §  2025,  pp.  2349  to  2354  (form). 
Personal  injuries  aggravating  prior  diseased  conditioh,  §  344,  p.  639. 
Predisposition  to  disease,  as  affecting  right  of  recovery  because  of 
disease  resulting  from  personal  injuries,  §  2026,  p.  23.54(4). 
Proximate  cause,  death  of  diseased  person  alleged  to  be  result  of  crim- 
inal violence,  §  2798(6,  7,  8),  pp.  ,3055  to  3057  (form). 
Disease  aggravated  by  accident,  §  344.  p.  639,  §  2097,  p.  2454  (form). 
Disease  following  accident  as  intervening  cause  of  death,  §  2097,  p. 
U454  (form). 
Wrongful  dispossession  of  tenant  by  landlord,  element  of  recovery  by  ten- 
ant, §  3243(1),  p.  3586  (form). . 

DISORDERLY  CONDUCT, 

Ejection  of  guest  by  innkeeper  for,  §  3159,  p.  3528  (form). 
Ejection  of  passenger  for,  §  1494,  p.  1738  (form). 

Provocation  as  justification  for  use  of  opprobrious  words,  §  2150,  p.  2513 
(form). 

DISORDERLY  HOUSE, 

Aiding  and  abetting,  §  21.55,  p.  2517  (form). 

Character  of  house,  matters  considered  in  determining.  §  2158,  p.  2517 

(form). 
Conformitv  of  instructions  to  allegations  of  information  as  to  ownership, 

§  133.  p.  255. 
Elements  of  offense,  §  2151,  pp.  2514,  2515  (form). 
Keeper,  burden  of  proof,  §  2156.  p.  2517  (form). 
Definition,  §  2153,  p.  2516  (form). 

Necessity  of  showing  character  of  defendant  as  keeper,  §  2153,  p.  2516 
(form). 
Leased  premises,  criminal  liability  of  lessor,  §  2154,  p.  2516  (form). 
Ownership  or  control  as  element  of  offense,  §  2152,  pp.  2515,  2516  (form). 
Sufficiency  of  evidence  of  ownership,  §  2157,  p.  2517  (form). 

DISSECTION, 

See  Dead  Bodies. 

DISSOLUTION, 

Partnersliip,  see  Partnership, 

DISTRESS, 

See  Landlord  and  Tenant, 

DISTRICT  ATTORNEY, 

Estoppel  to  argue  along  certain  lines,  §  386,  p.  703. 

DISTURBANCE  OF  PUBLIC  ASSEMBLY, 

See,  also.  Disturbance  of  Religious  Assembly. 
Cursing  or  swearing,  §  2159,  p.  2518  (form). 

DISTURBANCE  OF  RELIGIOUS  ASSEMBLY, 
Elements  of  offense,  §  2160,  p.  2519  (form). 

Disturbing  single  member  of  congregation,  §  2161,  p.  2519  (form). 


§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in.  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-53G1,  pp.  4849-5564,  in  vol.  5. 
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DISTURBANCE  OF  RELIGIOUS  ASSEMBLY— Continued, 

Persons  temporarily  leaving  congregation  as  members  of  congregation,  § 
2162,  pp.   2519,  2520   (form). 

DITCHES. 

See  Drains. 
DIVORCE, 

Alimony,  inability  to  pay  as  defense  to  enforcement,  §  2167,  pp.  2522^ 
2523  (form). 
Inability  to  pay  as  defense  to  enforcement,  burden  of  proof,  §  2167» 
p.  2522  (form). 
Grounds,  cruelty,  §  2163,  p.  2521  (form). 
Matters  considered  on  issues,  §  2164,  p.  2521  (form). 
Sufficiency  of  evidence,  §  2165,  pp.  2521,  2522  (form). 

DOCTORS, 

See  Physicians  and  Surgeons. 

DOCUMENTARY  EVIDENCE, 
See  Evidence. 

DOGS, 

Injuries  by  or  to,  see  Animals. 
Property  in,  §  764,  p.  1184  (form). 

DOMESTIC  ANIMALS, 
See  Animals. 

DOMICILE, 

Act  of  voting  as  creating  presumption  with  respect  to  place  of  residence. 

§  216S,  p.  2524  (form). 
Intent,  necessity  of  acts  disclosing  intent,  §  2168,  p.  2524  (form). 

DOUBLE  DAMAGES, 

See  Damages ;   Trespass. 

DOWER, 

Damages  for  detention,  §  2171,  p.  2527  (form). 

Defeat  of  dower  by  acts  of  husband,  formation  of  partnership  and  use  of 

land  in  its  business,  §  2170,  pp.  2526,  2527  (form). 
Essentials  of  right  to,  §  2169,  p.  2526  (form). 

DRAINS, 

See,  also,  Municipal  Corporations;    Waters  and  Water  Courses. 
Benefits,  matters  considered  in  assessing,  §  2172,  p.  252S  (form). 
Construction,  injuries  to  landowners  occurring  in  course  of  construction, 

§§  2173,  2174,  pp.  2528  to  2530  (form). 
Drain   commissioner,   liability   for   damages  caused   by    construction   of 
drain,  §  2173,  pp.  2528,  2.529  (form). 
Liability  for  damages  caused   by   construction  of  drain,   failure  to 
comply  with  law  in  manner  of  constructing,  §  2173,  p.  2529  (form). 
Lial)ility  for  depriving  landowner  of  water  rights,  §  2174,  pp.  2529, 
2530  (form). 
Negligence  of  city  with  respect  to  drains  and  sewers,   §§  .3997  to  4011, 

pp.  4320  to  4333  (form). 
Overflow   from   drainage   system,   liability   of  commissioners,   §  2175,   p. 
25:'.0  (form). 

DRAWI'.ItTDGES. 

Injuries  to   travelers  while  using,  liability   for,    §   1220,   pp.    1497,    1493 

(form). 
Opening  draw,  duty  on  approach  of  boat,  §  1210,  p.  1491  (form). 

DRUGGISTS, 

Brands  and  labels,  criniijial  lialdlity  fur  misbranding,  §  2182,  pp.  2532, 
2533  (form). 
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DRUGGISTS— Continued, 

Burden  of  proof  to  show  npglijrence  of  druggist,  §  21  SO,  p.  2532  (form). 
Compounding  liquor  with  other  ingi'edients  not  destroying  effect  of  liquor 

as  intoxicant,  §  3203,  p.  3559  (form). 
Labels,  duty  with  regard  to,  §  2178,  p.  2531  (form). 

Liquor  regulations,  liability  tof  suffering  persons  to  drink  liquor  at  and 
about  place  of  business,  §  31S4,  p.  3544  (form). 
Necessity  of  prescription  in  order  to  sell  liquor,  §  3202(3),  pp.  3558, 
3559  (form). 
Mistakes,  degree  of  care  required  to  avoid,  §  2177,  p.  2531  (form). 
Proximate  cause,  negligence  in  sale  of  drugs  as  cause  of  injuries  sued 

for,  §  2179,  p.  2531  (form). 
Sale  of  liquor  by,  criminal  liability,  §§  3202   to  3204,  pp.  3558  to  35G0 
(form). 

DRTTGS, 

Insanity  from  use  of,  as  defense  to  crime,  §  325,  p.  610;    §  1948(2),  p.  2182 
(form). 

DRUNKAllDS, 

Elements  of  offense,  §  2183,  p.  2534  (form). 

Presumption  of  innocence,  §  2184,  p.  2534  (form). 

Presumption  with  respect  to  period  of  intoxication,  §  2184,  p.  2534  (form). 

DRUNKENNESS, 

See  Drunkards ;  Intoxication. 

DUE  CARE, 

See  Negligence. 

DURESS, 

See,  also.  Extortion;    Threats. 
Avoidance  of  contract  on-  ground  of,  what  constitutes  duress,   §§   1844. 
1845,  pp.  2098,  2099  (form). 
Ground  for  avoiding  deed,  §  2142,  pp.  2505,  2506  (form). 
Defense  to  criminal  prosecution,  §  1931,  pp.  2161,  2162  (form). 

Coercion  of  wife  by  husband,  necessity  of  instruction  upon  presump- 
tion as  to  coercion,  §  470,  p.  847. 
Excuse  for  killing,  §  3020,  p.  3402  (form). 
Effect  of  surrender  of  note  secured  by,  §  1098,  p.  1406  (form). 
Ratification  of  contract  procured  by  duress,  §  1846,  p.  2099  (form). 
Recovery  back  of  payments  made  under,  §  4173,  pp.  4455  to  4457  (form). 
Threats  as  ground  for  recovery  back  of  moneys,  §  4174,  p.  4457  (form). 

DUTIES  OF  JURY, 

See  Cautionary  Instructions. 

DYING  DECLARATIONS, 

See  Declarations ;    Homicide. 

DYNAMITE, 

See  Explosives. 
Method  of  thawing,  duty  of  master  to  servant,  §  3707,  p.  3994  (form). 

DYNAMITER, 

As  descriptive  of  method  of  suddenly  stopping  train,  §  3712(1),  p.  4003 
(form). 

E 

EASEMENTS, 

Consideration  of.  in  valuing  propertv  in  eminent  domain  proceedings,  § 
2305,  p.  2648  (form). 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-30S5.  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vcl.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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EASEMENTS— CoDtinued, 

Water  easements,  damages  for  violation  of,  §  5226,  p.  5412  (form). 
Reciprocal  easements,  §  2225,  pp.  5411,  5412  (form). 

EATING  HOUSES, 
See  Innkeepers. 

EAVESDRIP,  * 

See  Adjoining  Landowners. 

ECCLESIASTICAL  CORPORATIONS, 
See  Religious  Societies. 

EGGS, 

Storage  of,  liability  of  warehousemen  for  injuries  to.  §  5165(1),  p.  5362 
(form) ;    §  5166,  pp.  5363,  5364  (form). 

EJECTION, 

Passengers,  liability  of  carrier,  §§  1490  to  1520,  pp.  1736  to  1760  (form). 

EJECTMENT, 

See.  also,  Forcible  Entry  and  Detainer ;   Trespass ;    Trespass  to  Try 
Title. 
Damages  for  withliolding  possession,  §  2194,  pp.  2542,  2543  (form). 
Improvements,  right  of  defeated  defendant  to  compensation  for  improve- 
ments made  in  good  faith,  §  2196,  pp.  2544  to  2546  (form). 
Setting  off  value  of  improvements  against  claim  for  mesne  profits,  S 
2195,  pp.  2543,  2544  (form). 
Mesne  profits,  liability  of  one  wrongfully  withholding  mineral  lands,  § 

2195,  pp.  2543,  2544  (form). 
Outstanding  title,  defense  of,  §  2190,  p.  2549  (f6rm). 
Possession  by  plaintiff  or  his  predecessors,  §  21S6,  p.  2538  (form). 

Effect  of-  prior  peaceable  possession  as  authorizing  recovery,  §  2186, 

p.  2538  (form). 
Sufficiency  of  possession  prior  to  ouster,  §  2188,  pp.  2539,  2540  (form). 
Presumptions  sand  burden  of  proof,  §  2191,  pp.  2540,  2541  (form). 

Cross-petition,  §  2192,  pp.  2541,  2542  (form). 
Sufficiency  of  evidence,  §  2193,  p.  2542  (form). 
Title  of  defendant,  defense  of  title  in,  §  2189.  p.  2549  (form). 
Title  of  plaintiff,  effect  of  weakness  of  title  of  defendant,  §  2187,  p.  2539 
(form). 
Necessitv  of  relying  on  strength  of  his  own  title,  §  2185,  pp.  2535  to 

2.538  (form). 
Right  to   conveyance  as  foundation   for  ejectment,  §  4744,  p.  4997 

(form). 
Title  by  adverse  possession,  §  736,  p.  1162  (form). 

ELECTIONS, 

Ballots,  criminal  liability  for  destroying  or  mutilating,  §  2201,  p.  2550 

(form). 
Bettinj^  on  election,  legality  of  wagering  contract.  §  2732,  p.  2968  (form). 
Inllnencirig  votes  by  promise  to  appoint  certain  person  to  office,  §  2200,  p. 

2."540  (form). 
Primary  election,  destruction  or  mutilation  of  ballots  cast  at,  §  2201,  p. 

2550  (f(jrm). 
Registration,  criminal  liability  for  false  registration,  §  2199,  pp.  2547  to 
2519  (form). 
Time  of  mooting  of  registration  board,  §  2197,  p.  2547  (form). 
Verdict  in  contested  election  proceedings,  declaring  legal  number  of  votes 
cast  for  respective  parties,  §  2198,  p.  2547  (form). 

ELECTRICITY, 

Soo,  also.  Gas. 
Children,  care  required  from,  ^  2229,  p.  2.'')78  (form). 
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ELECTRICITY— Continued, 

Care   required   from,   burden   of  proof  to   show  lack   of  capacity  to 

understand  danj-ers,  §  2231,  p.  2581  (form). 
Duty  as  to,  §  2221.  pp.  2571,  2572  (form). 
Collapse  into  street  of  electric  wires,  liability  for  injuries  resulting,  § 

2206,  pp.  2557  to  2559  (form). 
Contiguous  systems  of  electric  wires,  duty  to  guard  against  wires  becom- 
ing diurgeu  by  contact  with  other  systems,  §  2215,  pp.  2567,  2568 
(form). 
Respective  rights  and  duties  of  owners,  §  2213,  pp.  2565,  2566  (form). 
Contributory  negligence  as  defense  to  action  for  injuries  from,  §  2225,  pp. 
2575  to  2577  (form). 
Disregard  of  warnings,  §  222S,  p.  2578  (form). 
Duty  to  avoid  contact  with  broken  or  fallen  wires,  §  2227,  pp.  2577, 

257S  (form). 
Picking  up  live  wire,  §  2226,  pp.  2576,  2577  (form). 
Degree  of   care   required   to  protect  from  injuries,   §  2203,   pp.   2553  to 
2556   (form). 
Care  required  in  use  as  motive  power,  §  4826,  p.  5063  (form). 

Duty    of    carriers   by    electric    railwav,    §    1524(21,    22),    p.   1774 
(form) ;    §  2209,  p.  2560  (form). 
.Diversion  of  electric  cvu'rent,  duty  to  guard  against,  §  2211,  p.  2561  (form). 
Fallen  wires,  duty  to  repair,  §  2208,  p.  2559  (form). 
Injuries  from  in  general,  owner  of  electrical  appliances  not  an  insurer, 

§  2202(1),  p.  2552  (form). 
Injuries   to  servant,   assumption  of  risk   of  handling  electric  wire   with 
bare  hands.  §  3731,  p.  4033  (form). 
Duty  of  master  to  guard  against  dangers  from  electricity,   §  3691, 
pp.  3974  to  3977  (form). 
Insulation,  duty  to  insulate  or  protect  wires,  §  2212,  pp.  2562  to  2.565 

(form). 
Knowledge  by  defendant  of  condition  of  wires,  presumption,   §  22.30(5), 

p.  2580  (form). 
Licensees  or  trespassers,  liability  to,  §  2219,  p.  2570  (form). 
Lightning,  construction  of  wires  with  reference  to  the  prevention  of  the 

conveyance  of,  §  2216,  p.  2568  (form). 
Master  and  servant,  duty  of  master  with  respect  to  electrical  appliances 

and  safeguards  against  electricity,  §  3691,  pp.  3974  to  3977  (form). 
Municipal  electric  light  plant,  duty  of  city  with  respect  to  equipment  and 

operation  of,  §  3911,  p.  4244  (form). 
Poles  and  wires,  care  required  in  construction  of,  §  2204,  pp.  2556,  2557 
(form). 
Care  required  to  prevent  falling,  §  2205,  pp.  2557,  2558  (form). 
Presumptions  and  burden  of  proof,  §  2230,  pp.  2579  to  2581  (form). 
Proxircate  cause,  §  2222,  pp.  2572  to  2574  (form). 

Negligence  of  third  person  concurring  with  negligence  of  defendant, 
§  2224,  p.  2574   (form). 
Purchase  or  sale  of  electricity,  duty  to  avoid  injuries  to  customers,  §  2210, 

pp.  2560,  2561  (form). 
Sagging  of  wires,  injuries  from  permitting  primary  and  secondary  wires 

to  come  into  contact,  §  2218,  pp.  2569,  2570  (form). 
Service  wires  not  in  use,  duty  as  to,  §  2217,  pp.  2568,  2569  (form). 
Storms,   duty   to   construct  or  support  poles  or  wires  with  view   to,   § 
2204,  pp.  2556,  2557  (form). 
Duty  to  guard  against  conditions  caused  by,  §  2207,  p.  2559  (form). 
Sufficiency  of  evidence,  §  2232,  p.  2581  (form). 

Telegraph  wires,  liability  for  injuries  from  electric  current,  §  2202(2),  p. 
2552  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in  vol.. 3;    §§  3085-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  iu  vol.  5, 
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ELEOTRICITY— Continued, 

Third  persons,  liability  of  defendant  for  acts  of,  §  2223,  p.  2574  (form); 
Trolley  system,  degree  of  care  required  as  to,  §  2209,  p.  2560  (form). 
Uninsulated  wire,  care  required  where  necessary  to  maintain  wires  unin- 
sulated, §  2214,  p.  2566  (form). 

ELEVATED  RAILROADS, 

See  Carriers  of  Passengers;  Street   Railroads. 

ELEVATORS, 

Accidents  to  passengers,  degree  of  care  required  to  protect  from,  ?§  1536  to 
1538,  pp.  1785  to  1787  (form). 
Duty  as  to  employing  competent  operators,  §  1539.  p.  1787  (form). 
Duty  with  respect  to  equipment,  §§  1570,  1571,  1572,  pp.  1816,  1817 
(form). 
Defects  in  hydraulic  machine.  §  1570(2),  p.  1817  (form). 
Latent  defect  in  piston  rod.  §  1553(1),  p.  1806  (form). 
Liability  for  unauthorized  act  of  stranger,  §  1595(2),  p.  1843  (form). 
Accidents  to  persons  working  about  shaft,  negligence  in  operation,  §  4061, 

pp.  4373  to  4375  (form). 
Accidents   to   servant,   assumption  of  risk   by   servant   of  defects  in,   § 
3747,  pp.  4058,  4059  (foi'm). 
Duty  of  master  to  warn  as  to  removal  of  elevator,  §  3720,  pp.  4016, 

4018  (form). 
Safety  devices  for,  §  3692,  pp.  3977,  3978  (form). 

Additional  cost  as  afCectmg  duty  to  furnish,  §  3692(2),  p.  3978 
.  (form). 
Contributory  negligence  of  passenger,  §  1688.  p.  1954  (form). 
Attempting  to  escape  from,  §  1704,  p.  1976  (form). 
Freight  elevator,  §  16SS,  p.  1954  (form). 
Leased  premises,  liability  of  lessor  for  injuries  from  falling  down  elevator 

shaft,  §  3256,  pp.  3592,"  3593  (form). 
What   constitutes  passenger   elevator,  within   accident  policy,   §  613,  p.. 
1072  (form). 

EMANCIPATION, 

Minor  child,  §  4130,  p.  4428  (form). 

EMBALMING, 

Care  required  with  respect  to,  §  5118,  p.  5337  (form). 

EMBEZZLEMENT, 

Administrators,   liability   of  public  administrator  for  embezzling  funds 

of  ward,  §  2252,  p.  2G07  (form). 
Agents,  who  are  agents  subject  to  prosecution  for  embezzlement,  §  2247,. 

pp.  2603,  2604  (form). 
Bailee.s,  approjiriation  of  moneys  held  by  defendant  as  bailee  to  secure 
him  against  liability  on  bond,  §  2249,  p.  2606  (form). 
Wlio  are  Iiailocs  subject  to  prosecution  for  embezzlement,  §  2248,  pp. 
2604  to  2006  (form). 
Character  of  posscssicm  by  defendant  of  funds  alleged  to  have  been  em- 
bezzled, §  2235,  p.  2.592  (form). 
Agency  for  more  than  one  person,  §  2235.  p.  2593  (form). 
Lawfulness  of  possession,  §  22."'6.  pp.  2593.  2.594  (form). 
Wlien  moneys  deemed  entrusted  to  defendant.  §  2237,  p.  2594  (form). 
Claiu)  of  title  by  defendant, "S  22J;{,  pp.  2(;()0,  2(101  (form). 
Conversion,  necessity  of  demand  for  .surrender  of  propi'rty  to  show  con- 
version,  §   2239,   p.  2595  (form). 
Wlint  constitutes,   §  22:',.S,   p.   2.594   (form). 
Elements  of  olTciisc.  S  22:!.''.,  ]>]>.  25s;!  f«»  2591   (form). 

Intent  to  fraudulently  dei)rive  owner  of  property,  §  2210,  pp.  2595  to  2598 
(form). 
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Appropriation  of  proopeds  of  chattel  as  embezzlement  of  cliattel   as 

dependent  on  intent  at  time  of  sale,  §  2242,  pp.  2599,  2G00  (form). 
Intent  at  time  of  conversion.  §  2241.  pp.  2098,  2599  (form). 
SutBeiency  of  evidence,  §  2256.  p.  2609  (form). 
Jurisdiction,  place  of  conversion.  §  2244,  pp.  2601,  2602  (form). 
Larceny,  distinsnished  from  embezzlement,  §  2234,  pp.  2591,  2592  (form) ; 

§  3291,  p.  3622  (form). 
Officers,  liability,  ij§  2250.  2251,  pp.  2606,  2607  (form). 
Liability  of  officer  of  bank.  S  2253,  p.  260S  (form). 
Pleading  and  proof.  §  2254,  p.  2608  (form). 
.   Restitution,  effect.  §  2257.  p.  2609  (form). 
Sufficiency  of  evidence  of  conversion,  §  2255.  p.  2608  (form). 
Theft  as  bailee,  §§  3303.  3304,  pp.  3632  to  3634  (form). 
Title  of  prosecuting  witness,  defense  that  moneys  wrongfully  obtained,  §■ 

2245,  p.  2602  (form). 
Value  of  property  embezzled,  §  2246,  pp.  2602,  2603  (form). 

EMERGENCY, 

See  Negligence. 

EMINENT  DOMAIN, 

Access,  interference  with  right  of  access  to  land  as  affecting  market  value, 

§  2302,  p.  2647  (form). 
Agricultural    lands    containing    minerals,    recovery    for    appropriation,    §^ 

2279,  p.  2631  (form). 
Appeal  from  award  of  commissioners,  matters  considered  by  jury  on  trial 

de  novo,  §  2319,  p.  2657  (form). 
Benefits,  consideration  of  speculative  increase  in  value,  §  2309,  p.  2653 
(form). 
Right  to  set  off  benefits  to  landowner  against  damages,  §  2306,  pp. 
2648  to  2650  (form);    §  4904,  p.  5178   (form). 
Benefits  from  proposed  railroad,  §  2307,  p.  2650  (form). 
What  are  benefits  which  may  be  set  off  against  damages,  §  2271(4), 
p.  2622  (form) ;    §  2308,  pp.  2650  to  2653  (form). 
Building  railroad  across  farm,  recovery  for  inconvenience  and  expense, 

§  2300,  pp.  2645,  2646  (form). 
Burden  of  proof,  §  2310,  p.  2653  (form). 

Change  of  grade  of  street,  as  entitling  abutter  to  compensation.  §  2266, 
pp.  2615;  2616  fform):   §  .3894,  pp.  4231,  4232  (form). 
Measure  of  damages,  §§  3895  to  3899,  pp.  4232  to  4236  (form). 
Condemnation  proceedings,  effect  of  filing  lis  pendens  as  against  purchas- 
er, §  3512,  p.  3801  (form). 
Diversion  of  traffic  as  affecting  market  value  of  abutting  lands.  §  2303,  p. 

2647  (form). 
Formei'  award,  as  precluding  recovery  for  particular  injuries,  §  2261,  p. 

2619  (form). 
Injuries  to  tract  without  taking  any  part  of  it,  decrease  in  market  value 
as  measure  of  damages,  §  2281,  p.  2632  (form). 
Decrease  in  rental  value  as  basis  of  award  of  damages,  §  2283,  p. 

2633  (form). 
Depreciation  of  value  as  necessary  basis  of  award  of  damages,  § 
2282,  pp.  2632,  2633  (form). 
Just  compensation,  definition,  §  2267,  pp.  2616,  2617  (form). 

Right  of  landowner  to,  §  2267,  pp.  2616,  2617  (form);    §  2306(1),  p. 

2649  (form). 
What  constitutes,  §  2288,  p.  2637  (form). 

§§  1-539,  PD.   3-1018.    in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-30S5,   pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5504,  in  vol.  5. 
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Market  value,  as  naeasure  of  compensation  for  taking  lands  for  public 
use,  §  2268,  p.  2617  (form). 
Consideration  of  easement  as  enhancing  value,  §  2305,  p.  2648  (form). 
Forced  sale  by  public  auction  as  test,  §  2275(4),  p.  2628  (form). 
Matters  entering  into  market  value.  §  2269,  pp.  2617  to  2620  (form). 
Presence  of  building  stone  as  affecting,  §  2304,  pp.  2647,  2648  (form). 
Price  obtained  under  ordinary  circumstances  as  test,  §§  2268(1),  2269 
(1),  2270.  pp.  2617  to  2620  (form). 
Minerals  in  land  as  affecting  value,  §  2304.  pp.  2647,  2648  (form). 
Necessity  of  taking,  determination  of  qviestion,  §  2259(2).  p.  2618  (form). 
Opening  street  or  highway,  damages  recoverable,  §  3893,  p.  4231  (form). 
Measure  for  taking  lands  for  highway  purposes,  §  4904,  p.  5178  (form). 
Partial  taking  of  tract,  availability  of  part  not  taken  for  former  uses,  § 
2276,  p.  2630  (form). 
Considering  tract  as  entirety  in  estimating  difference  in  value  before 

and  after  taking,  §  2274,  pp.  2626  to  2628  (form). 
Elements  of  loss  in  market  value  because  of  such  taking,  §  2275,  pp. 

2628,  2629  (form). 
Measure  of  damages  in  general,  §  2271,  pp.  2620  to  2623  (form). 
Measure  of  recovery  for  injuries  to  part  not  taken,  §  2272,  pp.  2624  to 

2625  (form). 
Method  of  determining  market  value  of  part  not  taken,  §  2273,  p.  2625 

(form). 
Probable  manner  of  use  by  appropriator  of  part  taken,  §  2295,  p.  2642 

(form). 
Possible  dangers  from  contemplated  use  by  appropriator  of  part  tak- 
en. §  2296,  pp.  2642,  2643  (form). 
Particular  elements  of  compensation,  adaptability  of  land  taken  to  cer- 
tain uses,  §  2291,  pp.  2639  to  2641  (form). 
Adaptabilitv  of  land  taken  to  ctrtnin  uses,  adaptability  as  reservoir 
site,  '§  2292,  pp.  2640,  2641  (form). 
Adaptability  for  cemetery  purposes,  §  2291(2).  p.  2640  (form). 
Adaptability  for  laying  out  in  town  sites,  §  2291(3),  p.  2640  (form). 
Expenses  caused  to  claimant  by  appropriation  of  property,  §§  2298  to 

2300,  pp.  2644  to  2646  (fonn). 

Expenses  caused  to  landowner  by  taking  part  of  his  land,  §§  2299  to 

2301,  pp.  2645  to  2647  (form). 

Injury  to  business,  inconvenience,  fete,  §  2298,  p.  2644  (form). 
Land  adaptil)le  to  a  particular  use  only  through  interference  with 
the  rights  of  others,  §  2293,  p.  2G41  (form). 
Personal  judgment  of  jurors,  right  to  exercise  in  weighing  evidence,  § 

2316,  pp.  2654,  2655  (form). 
Power  in  general,  §  2258,  p.  2618  (form). 
Pi-ospective  increase  in  value  as  element  of  compensation,  §  2289,  pp.  2637, 

2638  (form). 
Public  lands,  compensation  for  appropriating  rights  of  homestead  entry- 
men,  §  2280,  p.  2631  (form). 
Questions  for  jury,  necessity  of  improvement,  §  2318,  p.  2657  (form). 

Necessity  of  taking,  not  a  jury  question,  §  2259,  p.  2618  (form). 
Railroad  in  street,  measure  of  recovery  by  abutting  owner,  §  2284,  pp. 
2633,  2634  (form). 
Noise,  smoke,  cinders,  etc.,  as  elements  to  be  considered  in  making 
award,  §  2297,  pp.  2613,  2644  (form). 
Railroad  riglit  of  way,  eoniix'iisMtiitn  to  original  owner  for  changi^  of  loca- 
•      tion,  S  22S5,  i)i».  20:', \,  2(;:;5  (fonn). 

R<^covory  for  apiiroj)riatii)n  by  anollier  railroad,  §  2278.  p.  26::0  (form). 
Recovery   for  appropriation  by   telegraph  company,   §  2277,  p.  2630 
(form). 
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Right  of  city  to  extend  street  across,  §  22G0,  p.  2018  (form). 
Remedies  of  landowners  where  property  taken  without  condemnation  pro- 
ceedings, §  3906,  p.  4239  (form). 
Riparian  rights,  compensation  for  injury  to  through  construction  of  rail- 
road, §  2265,  p.  2615  (form). 
Speculative  damages,  allowance  for,  §  2288,  p.  2637  (form). 
Subterranean  waters,  compensating  landowner  for  depriving  him  of  rights 

in,  §  22S7,  p.  2637  (form). 
Time,  damages  or  value  estimated  as  of  what  time,  §  2290,  pp.  2638,  2639 
(form). 
Estimating  damages  as  of  date  of  entry  of  appropriator,  §  2290(2),  p. 
2639  (form). 
Title  acquired  by  appropriator,  §  2321,  p.  2658  (form). 
Value,  see  Market  Value,  supra,  this  title. 

Consideration  of  value  to  appropriator  for  intended  specific  future 

use,  §  2294,  pp.  2641,  2642  (form). 
Evidence  on  question  of,  §§  2312,  2313,  pp.  2653,  2654  (form). 
Offer  by  appropriator  as  evidence  of  value,  §  2311,  p.  2653  (form). 
Particular  matters  considered  in  determining,  §§  2291  to  2293,  pp. 
2639  to  2641  (form). 
Verdict,  form,  §  2320,  p.  2658  (form). 
View  of  premises  as  part  of  evidence  in  case,  §  380,  p.  693 ;    §"  2317,  pp. 

2655  to  26"57  (form). 
Water  rights,  compensation  for  taking  of  rights  in  percolating  waters,  § 
§  2287.  p.  2636  (form). 
Depreciation  of  land  because  of  taking,  §  2286,  p.  2635  (form). 
Market  value,  §  2286,  p.  2635  (form). 
What  constitutes  taking  so  as  to  entitle  to  compensation,  §  2262,  p.  2614 
(form). 
Reduction  or  depreciation  of  value  of  property  through  operation  of 
railroad  nearby,  §§  2233,  2264,  p.  2615  (form). 

EMOTIONAL  INSANITY, 

See  Insanity. 

EMPHASIS. 

See  Undue  Prominence, 

EMPLOYERS  AND  EMPLOYEES, 
See  Master  and  Servant. 

EMPLOYERS'   LIABILITY   ACT, 

See  Federal  Employer's  Liability  Act ;    Master  and  Servant. 

ENCROACHMENT, 

Adjoining  owners,  encroachment  as  basis  of  adverse  possession,  §§  694  to 
697,  pp.  1132  to  1136  (form). 

ENGAGEMENT, 

See  Breach  of  Promise  to  Marry. 

ENGINEER, 

Estimates  of,  as  condition  precedent  to  recovery  by  contractor,  §  1315,  p. 
1597  (form). 

Conclusiveness,  §  1317,  pp.  1598,  1599  (form). 

ENLISTftlENT, 

Obstructing,  criminal  liability,  §§  5158,  5159,  pp.  5358,  5359  (form). 

ENTERTAINMENT, 

See  Amusement  Enterprises  ;    Theaters. 

§§  1-539.  pp.  3-lOlS,  in  vol  1:  §§  540-1929,  pp.  1021-2130,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4S49-5564,  in  vol,  6. 
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ENTICEMENT, 

See  Abduction ;    Husband  and  Wife. 

ENTRAPMENT, 

Defense  to  criminal  prosecution,  §  1932,  p.  2163  (form), 

EPILEPSY, 

See  Insanity. 

Epileptic  fits,  as  basis  for  instruction  on  insanity  as  defense  to  crime,  § 
321,  p.  605. 

EQUITABLE  ESTOPPEL, 

See  Estoppel. 

EQUITY, 

Exceptions  to  report  of  auditor,  burden  of  proof  on  trial  of,  §  2322,  p. 
2659  (form). 
Matters  considered  by  jury  on  trial  of,  §  2322,  p.  2659  (form). 
Necessity  of  instructions,  §  304,  p.  582. 
Power  to  direct  verdict,  §  108,  p.  197. 

Propriety  of  instructions  where  questions  of  fact  submitted  to  jury,  { 
305,  p.  582. 

ERASURE, 

Effect  as  nullifying  alteration  of  instrument,  §  751,  p.  1172  (form). 

ERROR, 

See  Harmless  and  Prejudicial  Error. 

ESCAPE, 

Elements  of  offense,  §  2323,  p.  2660  (form). 

Intent  of  defendant  to  protect  from  punishment,  §  2324,  p.  2660  (form). 

Right  of  officer  to  kill  escaping  prisoner,  §  2939,  p.  3234  (form). 

ESCROW, 

Cancellation  of  deed  delivered  by  depositary  without  consent  of  grantor, 

§  1365,  p.  1645  (form). 
Effect  of  delivery  of  deed  by  depositary,  conditional  delivery,  §  2325,  p. 
2661   (form). 
Unconditional  delivery,  §  2325,  p.  2661  (form). 

ESTATES, 

See  Dower;    Landlord  and  Tenant;    Life  Estate;    Tenancy  in  Com- 
mon. 
Decedent's  estate,  see  Executors  and  Administrators. 

ESTIMATES, 

See  Building  and  Construction  Contracts, 

ESTOPPEL, 

Assuming  to  act  in  particular  capacity,  §  2335,  p.  2667  (form). 
Effect  of  burnt  or  lost  record  proceeding  as,  §  4571,  p.  4854  (form). 
Equitable  estoppel,  elements,  §  2326,  p.  2662  (form). 
Failure  to  assert  claim  as  creating  estoppel,  §  2334,  p.  2666  (form). 
Negligence  as  creating  estoppel,  §  2337,  p]).  2667,  2(;(iS  (form). 
Ownership,  effect  of  disclaimer  of  title,  §  2330,  p.  2664  (form). 

Effect  of  pointing  out  boundary  line,  §§  2331,  2332,  pp.  2664,  2665 
(form). 

Representations  as  to,  as  creating  estoppel,  §  2329,  pp.  2663,  2664 
(form). 

Right  of  tenant  to  deny  title  of  landlord,  §§  3227,  3228,  pp.  3577,  3578 

(form). 

Parfnership,  estoppel  to  deny  existence  of,  §  4i:i6,  p-t.  44.32,  44.33  (form). 

Particular  persons  estopped,  creditor  by  accepting  part  payment  oli.  dis- 
puted claim,   §   621,  p.   1079    (form). 
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Insurer  because  of  knowledge  of  its  agent,  §  252G,    p.  2S07  (form) ; 
§  2530(2),  p.  2810  (form). 
To  assert  right  to  avoid  policy,  §§  3468  to  3473,  pp.  3775  to  3778 
(foi'm). 
Party  to  object  to  instructions,  §  506,  p.  930. 
Stockliolders  to  deny  validity  of  by-laws  of  corporation,  §  1892,  pp. 

2127,  2128   (form). 
Tenant,  to  dispute  title  of  landlord,  §  702,  p.  1139  (form). 

To  terminate  lease,  §  .3266(1),  p.  3599  (form). 
Wife  to  assort  ownership  of  property  as  against  husband's  creditors, 
S  3104(2),  p.  3490  (form). 
Prejudice  to  party  a.sserting,  necessity  of  showing,  §  2327,  p.  2663  (form). 
Principal  and  agent,  estoppel  to  deny  relation  of,  §  4226,  pp.  4495  to 

4498  (form). 
Prior  recognition  of  status,  effect,  §  2336,  p.  2667  (form). 
Reasonable    anticipation   that  party   asserting  estoppel   would   act  upon 

representations,  §  232S,  p.  2663  (form). 
Statements  made  by  another,  effect  of  acquiescence  in,  §  23.33,  p.  2665 
'     (foi'm). 
Effect  of  representations  by  lessee  of  personalty  on  lessor,  §  2.338,  p. 

2668  (form). 
Representations  by  husband  as  estopping  wife,  §  3100,  p.  3486  (form). 

EVICTION, 

See  Landlord  and  Tenant. 
Breach   of  covenant  of  warranty,   what  constitutes   eviction,   §  1925,  p. 
2148  (form). 

EVIDENCE, 

See,  also.  Criminal  Law;    Expression  of  Opinion  on  Weight  of  Evi- 
dence;    Preponderance    of    Evidence;     Reasonable    Doubt;     Wit- 
nesses, etc.  • 
Admissibilitv,  province  of  court  and  jury  in  determining,  §  98,  p.  183;    § 

101,  p.  185. 
Admissions,  see  Admissions. 
Best  and  secondarv  evidence,  duty  of  party  to  produce  best  evidence,  § 

2344,  p.  2673  (form). 
Brands  and  marks  as  evidence  of  ownership.  §  767,  p.  1185  (form). 
Burden  of  proof,  see  Burden  of  Proof  and  titles  dealing  'with  particular 

subjects. 
Character  of  accused  as  evidence,  see  Character. 
Circumstantial  evidence,  see  Circumstantial  Evidence. 
Comparative  values  of  different  kinds  or  classes  of  evidence,  §  55,  pp. 
98  to  101. 
Circumstantial  and  direct  evidence,  §  232,  p.  447. 

Right  of  court  to  charge  as  to  comparative  weight,  §  55,  p.  99. 
Depositions  and  testimony  in  open  court,  §  2147,  p.  2510  (form). 
Opinion  and  expert  evidence,  §  56,  pp.  101,  102. 
Statements  made  when  drunk  and  when  sober,  §  55,  p.  99. 
Conflicting  testimony,  balancing  one  witness  against  another,  §  65,  p.  118. 
Construing  instructions  with  reference  to,  §  531,  p.  973. 
Declarations,   see   Admissions ;    Criminal  Law ;    Declarations. 
Documentarv  evidence,  books  of  account,  §  2349,  p.  2682  (form). 
Effect,  ■§  2348,  p.  26S2  (form). 

Effect  of  anonymous  communication.  §  4568,  p.  4853  (form). 
Mortality  tables,  effect,  §  2089,  p.  2447  (form) ;    §  2123.  p.  2492  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol,  4;    §§  4561-5361,  pp.  4849-5564.  in  vol.  5. 
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Province  and  duty  of  court  to  construe,  §  88,  p.  170 ;    §  3522,  p.  3808 
(form). 
Duty  of  court  on  request  to  construe,  §  118,  p.  212. 
Criminal  oases,  §  101,  p.  188. 
Interpretation  of  deeds,  §  90,  p.  173. 
Province  of  court  to  cliarge  as  to  weight  as  evidence,  §  43,  p.  83. 
Rolls  of  Dawes  Commission,  conclusiveness  as  to  age  of  allottees  of 
Indian  nation,  §  3143,  p.  3517  (form). 
Duty  of  jury  to  form   conclusions  solely  from  the  evidence,  §§   377  to 
384,  pp.  685  to  698. 
Appeal  hy  court  to  sympathy  or  prejudice,  §  383,  pp.  696  to  698. 
Application  bv  jury  of  their  common  sense  in  weighing  evidence,  § 

379,  pp.  692,  693. 
Application  of  personal  knowledge,   experience,  and  observation  of 

jurors,  §  378,  pp.  690  to  692. 
Basis  for  estimating  damages,  §  353,  p.  649. 

Duty  to  avoid  being  influenced  by  sympathy,  bias,  prejudice,  and  pub- 
lie  opinion,  §  382,  pp.  694  to  696. 
Duty  to  disregard  matters  not  supported  by  evidence,  §  1766,  p.  2046 

(form). 
Effect  of  view  of  premises,  §  380,  pp.  693,  694. 
Duty  of  jury  to  look  to  the  whole  evidence,  §  375,  p.  682 ;  §  1764,  p.  2045 

(form). 
Excluded   or   improperly   admitted  evidence   as  basis   of  instructions,   § 

139,  p.  277. 
Exclusion  of  evidence  from  consideration  of  jury,  §§  288  to  292,  pp.  558, 
562. 
Evidence  improperly  admitted,  §  288,  p.  558. 
Evidence  on  issues  not  submitted  to  jury,  §  290,  p.  561. 
Evidence  which  has  been  excluded,  withdrawn,  or  already  stricken 
out,  §  289,  pp.  560,  561. 
Expert  evidence,  see  Opinion  Evidence. 

Failure  or  absence  of  proof,  necessity  or  propriety  of  instructions  with  re- 
gard to,  §  280,  pp.  545,  546. 
Handwriting,  method  of  proof.  §  2350.  p.  2682  (form). 

Proof  by  comparison,  §  2350.  p.  2682  (form) ;    §  2351,  p.  2683  (form). 
Ignoring  evidence,  rule  against,  §  144.  p.  2S9. 

Limiting  purpose  for  which  particular  evidence  may  be  considered,  §  45, 
pp.  86,  87 ;    §§  293  to  300,  pp.  563  to  576. 
Exceptions  to  rule  requiring  instructions  limiting  the  effect  of  evi- 
dence admitted  for  particular  purpose,  §  298,  p.  571. 
In  actions  for  injuries  from  defects  in  streets,  §  3995,  p.  4319  (form). 
In  contest  of  will,  §  5312,  p.  5500  (form). 

Declarations  of  testator,  §  5290,  pp.  5475,  5476  (form) ;    §  5311, 
pp.  5499,  5500  (form). 
Necessity  of  instructions  where  court  Umits  the  scope  of  evidence  at 

time  of  its  admission,  §  299,  p.  572. 
Prosecution  for  creating  monopoly,  §  .3877,  p.  4214  (form). 
Prosecution  for  homicide,  §§  3063  to  3006,  pp.  3454,  3455  (form). 
Prosecution  for  rape,  §  4543,  p.  4S:'.5  (form). 
Prosecution  for  vagrancy,  §  5126.  p.  534:>  (form). 

Spi-cifu  apiiliciilions  of  rule  reiiiiiring  court  to  limit  application  of  ev- 
idence competent  for  one  puri)0se,  but  not  for  another,  §  294,  p.  566. 
Misstatement  of  evidence,  as  confusing  or  misleading  jury,  §  425,  p.  704. 
Metiiod  of  raising  objection,  §  520,  pp.  951,  952. 
Waiver  of  objection,  §  r,'2'.),  p.  909. 
Necessity  of  evidence  on  whicli  to  b:ise  instructions,  §S  137  to  142,  pp.  258 
to  283. 
Acciiiiipllce  testimony,  §  171,  p.  313. 
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EVroENCE— Continued. 

Confessions,  §  221,  p.  427. 

Different  degrees  or  grades  of  an  offense  involved  in  a  criminal  pro- 
ceeding, §  316,  p.  598. 
Duty  to  base  instructions  on  whole  evidence,  §  41,  p.  78, 
Effect  of  drunkenness  of  accused,  §  330,  p.  618. 
Effect  of  good  character  of  accused,  §  237,  p.  4G3. 
Exemplary  damages,  §  350,  p.  646. 
Flight  of  accused,  §  196,  p.  .385. 

Right  of  court  to  state  contentions  of  parties  although  not  supported 
by  evidence,  §  137,  pp.  .265,  266. 
Negative  evidence,  see  Positive  and  Negative  Testimony,  infra,  this  title. 

Question  of  reputation,  §  3406,  p.  3723  (form). 
Nonexistence,  right  of  court  to  aftirm,  §  71,  pp.  123,  124. 
Opinion  evidence,  see  Opinion  Evidence. 

Parol  evidence,  admissibility  to  show  execution  and  contents  of  lost  deed. 
§  3537,  p.  3817  (form). 
Consideration  for  purpose  of  effecting  written  agreement,  §  2352,  p. 

2683  (form). 
Expression  of  opinion  as  to  weight,  §  52.  p.  96. 
Nature  of  liability  on  note,  §  1130,  p.  1427  (form). 
Positive  and  negative  testimony,  comparative  values,  §  57,  pp.  102,  103. 
Necessity  and  propriety  of  instructions  as  to  relative  weight,  §  211, 

pp.  411  to  413. 
Sufficiency  of  instructions  as  to  relative  weight,  §  212,  pp.  413,  414. 
Presumptions,  see  Presumptions  and  titles  dealing  with  particular  sub- 
jects  or   relations. 
Province  of  court  and  jury,  see  Expression  of  Opinion   on  Weight  of 
Evidence. 
Determining  question  of  admissibility,  §  93.  p.  177;    §  9S,  p.  183;    § 
101,  p.  185. 
Admissibility  of  evidence  in  criminal  cases,  §  98,  p.  183. 
Determining  questions  relating  to  burden  of  proof,  §  93,  p.  177. 
Sufficiency  of  evidence,  degree  of  proof  required  in  general,  §  63,  p.  116. 
Evidence  of  truth  of  criminal  accusation  in  civil  case,  §  25(54,  p.  2830 

(form). 
Preponderance  of  evidence  rule,  see  Preponderance  of  Evidence. 
Proof  by  testimony  of  witnesses  of  adversary,  §  2355,  p.  2690  (form). 
Requirement  of  proof  beyond  reasonable  doubt  in  criminal  cases,  see 

Reasonable  Doubt. 
Sufficiency  in  particular  proceedings,  see  Specific  Titles. 
Sufficiency  of  evidence  to  support  instructions,  §  140,  pp.  278  to  282. 
•     Summing  up  the  evidence,  §§  281  to  283,  pp.  547  to  5.50. 

Undue  prominence,  rule  against  singling  out  particular  evidence,  §§  431 

to  436,  pp.  774  to  795. 
Values,  evidence  considered  in  condemnation  proceedings,  §§  2311  to  2313. 

pp.  2653,  2654  (form). 
View  of  premises  as  evidence,  §  380,  pp.  693,  694;    §  2317,  pp.  2655  to  2657 

(form). 
Want  of  evidence  as  basis  of  reasonable  doubt,  §  262,  p.  511. 
Weighing  all  the  evidence,  duty  of  jury,  §  375,  p.  682;    §  1764,  p.  2045 
(form). 

EXCAVATIONS, 

See  Municipal  Corporations;    Streets  and  Highways. 
Contract  to  dig  well,  §  1288,  p.  1576  (form). 

Duty  to  place  warning  signal  around,  liability  of  master  to  servant,  § 
3649,  p.  3920  (form). 

§§  1-539,  pp.  3-lOlS,    in  vol  1:     §§  540-1929,   pp.   1021-2150.   in  vol.  2;     §§  1930-30S5,  pp.   2160-3474, 
inj  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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EXCAVATIONS— Continued, 

Kespective  riglits  of  adjoinins:  landowners,  §  644,  v.  1097  (form) ;  see  § 
647.  p.  1099  (form);  §§  049,  650,  652,  655,  656,  pp.  1100,  1101,  1102 
(form). 

EXCEPTIONS, 

See  Objections  and  Exceptions, 

EXCESSIVE  DAMAGES, 
See  Damages. 

EXCHANGE  OF  PROPERTY, 

Damages  for  breach  of  contract,  §  2356,  pp.  2691,  2692  (form). 

EXECUTION, 

Burden  of  proof,  claims  by  third  persons,  §  2358,  p.  2693  (form). 
Indorsement  of  date  of  delivery  to  sheriff,  liability  for  failure  to  Indorse, 

§  4798,  pp.  5032,  5033  (form). 
Property  subject  to,  goods  in  possession  of  one  other  than  execution  debt- 
or, §  2357,  p.  2693  (form). 
Property  conveyed  by  a  debtor  in  fraud  of  creditors,  §  2719,  p.  2960 
(form). 
Wrongful  execution,  levy  on  Arm  property  for  individual  debt  of  partner, 

§  4149,  pp.  4438,  4439  (form). 
Wrongful  sale  after  payment  of  debt,  §  2359,  p.  2093  (form). 

EXECUTORS  ANTD  ADMINISTRATORS, 

Accounting,  credits,  §  2365.  pp.  2696  to  2699  (form). 

Claims  against  estate,  services  performed  for  decedent,  §  2362,  p.  2695 
(form). 
SufBciency  of  evidence,  §  2363.  p.  2695  (form). 
Public  administrator,  liability  for  embezzlement,  §  2252,  pp.  2607,  2608 

(form). 
Real  estate,  rishts  of  heirs  with  respect  to  land  sold  to  pay  debts,  § 
2364,  p.  2696  (form). 
Validity  of  sale  of  land  to  pay  debts,  §  2364,  p.  2696  (form). 
Sale  of  land  to  pay  debts,  what  passes  as  fixtures,  §  2590,  p.  2846  (form). 
To  what  property  and  rights  entitled,  personal  property,  §  2360,  p.  2694 
(form). 
Right  of  action  for  conversion,  §  2361,  p.  2094  (form). 

EXEMPLARY  DAMAGES, 
See  Damages. 

EXEMPTIONS, 

Householders,  who  are,  for  purpose  of  claiming  exemption.  §  2.366,  p.  2700 

(form). 
Inventory,  filing  as  condition  precedent  to  claiming  benefit  of  exemption, 

§  2368,  p.  2701  (form). 
Prwccds  of  articles  sold  by  debtor,  accounting  therefor,  §  2309,  p.  2701 

(form). 
Rosidenco  of  debtor,  presumptions  and  biu'den  of  proof,  §  2370,  p.  2701 

(form). 
Riglit  to  exemption  as  dependent  upon  character  of  liability  asserted,  § 

2:567,   pp.   2700,  2701   (form). 
Transfer  of  exempt  property  as  fraudulent  conveyance,  §  2673,  pp.  2917, 

L'!»18  (form). 
Valuation  of  jiroperty  of  debtor,  §  2.".(;'.).  \>.  liTOI  (form). 
Waiver,  wliat  constiluteH,  S  2.*'>71,  ,yi).  2701,  2Tti2  (fonii). 
Wrongful  attempt  to  cause  one  to  be  suiMnioiieil  as  garnishee  on  account 

of  wages  exenipt  to  del)t(ir,  S  27I(J,  j).  297(J  (form). 

EXHHJITION, 

Seo  Amusemeut  Enterprises ;    Fair  Associations ;    Theaters. 
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EXPECTANCY   OF  LIFt, 

Effect  of  mortality  tables  as  establishing,  §  352,  p.  648.     See,  also,  Dam- 
ages ;    Death  by  Wrongful  Act. 

Factor  in  estimating  damages  for  i^ersonal  injuries,  §  340,  p.  643. 
EXPENSES, 

Element  of  compensation  for  taking  property  for  public  use,  see  Eminent 
Domain. 

Element  of  damages  in  general,  see  Damages. 

EXPERT  TESTIMONY, 
See  Opinion  Evidence. 

EXPI^NATIONS, 

Oral  explanations  of  instructions  given,  §  445,  pp.  804,  805. 
Requests  for  instructions,  comment  or  explanation  by  court  or  refusing, 
§  4132,  pp.  875  to  877. 

EXPLOSIVES, 

Attractive  nuisance,  §  2375(2),  p.  2705  (form). 

Blasting,  liability  for  injuries  resulting  from  blasting  operations,  §  2373, 
p.  2704  (form). 
Liability  of  adjoining  owner,  §  641,  p.  1095  (form). 
Boiler,   killing   through   explosion   of  as   manslaughter,   §  2889,  p.   3180 

(form). 
Children,  care  required  from,  §  2378,  p.  2706  (form). 

Liability  for  injuries  to,  §  2372,  pp.  2703,  2704   (form);    §  2375,  p. 
2705  (form). 
Defenses  to  action  for  injuries  from,  compliance  with  city  regulations,  § 
2376,  p.  2705  (form). 
Contributory  negligence,  §§  2377,  2378,  pp.  2705,  2706  (form). 
Fire  insurance,  loss  caused  by  explosion  as  not  within  fire  insurance  pol- 
icy, §  2533,  pp.  2811,  2812  (form). 
Proximate  cause  of  fire,  §  2.537.  p.  2814  (form). 
Gas,   care  required  in  handling  or  transporting,   §  2749,  pp.  2979,   2980 

(form). 
Injuries  to  servant,  duty  of  master  to  instruct  as  to  use  of,  §  3722,  p. 
4019  (form). 
Duty   of  master  with   respect  to   method   of  handling,   §  3907,   pp. 
3993,  3994   (form). 
Other  transactions  or  explosions  than  one  complained  of,  evidence  of  as 

bearing  on  question  of  negligence,  §  2382,  p.  2707  (form). 
Presumptions  and  burden  of  proof,  §  2380,  p.  2706  (form). 

Res  ipsa  loquitur,  §  2381,  p.  2707  (form). 
Spectators,  liability  for  injuries  to  spectators  at  entertainment,  §  2374, 

p.  2704  (form). 
Sufficiency  of  evidence,  §  2383,  p.  2708  (form). 
Unavoidable  accident,  §  2379,  p.  2706  (form). 

EXPRESS   COMPANIES, 

Degree  of  care  required  from  as  custodian  or  warehouseman,  §  1413,  p. 

1686  (form). 
When  liability  as  carrier  exists,  §  1412,  p.  1685  (form). 

EXPRESSION  OF  OPINION  ON  WEIGHT  OF  EVIDENCE, 
Care  required  in  reviewing  evidence  to  avoid.  §  31,  p.  57. 
Comparative  values  of  different  kinds  or  classes  of  evidence,   §§  55  to 

57,  pp.  98  to  103. 
Confining  jury  to  part  of  evidence,  §  41,  p.  78. 
Construction  of  written  contract  as  not  violating  prohibition  against,  § 

89,  p.  173. 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,  In  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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EXPRESSION  OF  OPINION  ON  WEIGHT  OF  EVIDENCE— Continued, 
Corroboration  of  witnesses  in  criminal  cases,  §§  67,  68,  pp.  119  to  121. 
Cure  of  error  in  expressing  opinion,  §  30,  pp.  48,  49. 
Degree  of  proof,  §§  63  to  66,  pp.  116  to  119. 
Failure  to  produce  evidence,  comment  on,  §  28,  p.  46. 

Judicial  knowledge,  charging  facts  judicially  known  to  court,  §  32,  p,  63. 
Limitation   of  common-law   rule   that   court  may   express  opinion,   §   29, 

p.  47. 
Matters  within  personal  knowledge  of  .iudge,  §  31,  p.  61. 
Particular  classes  of  evidence,  §§  46  to  54,  pp:  87  to  98. 
Admissions,  §  46,  pp.  87  to  89. 
Circumstantial  evidence,  §  53,  pp.  96,  97. 
Confessions,  §§  48,  49,  pp.  89  to  91. 
Dying  declarations,  §  50,  p.  92. 
Exculpatory  parts  of  statement  of  accused  given  in  evidence  against 

him,  §  47,  p.  89. 
Good  character  of  accused,  §  54,  pp.  97,  98. 
Opinion  evidence,  §  51,  pp.  93  to  96. 
Parol  evidence,  §  52,  p.  96. 
Particular  evidence,  §  43,  pp.  80  to  83. 

Particular  phrases,  duty  of  court  to  avoid  use  of  certain  phrases  as  in- 
timating opinion.  §  31,  pp.  59,  60. 
Passing  on  requests  for  instructions,  comment  by  court  on  refusing  to 

give  requested  instruction.  §  492,  p.  876. 
Presumptions  of  fact  and  inferences  from  evidence,  §§  58  to  62,  pp.  104  to 

115. 
Recapitulation  of  evidence  as  involving  improper  expression,  §§  38  to  40. 

pp.  77,  78. 
Reciting  parts  of  testimony  and  construing  testimony  of  particular  wit- 
nesses, §  42,  p.  79. 
Remarks   of  judge  during  progress  of  trial  as  improper  expression  of 

opinion,  §  32,  p.  61. 
Right  or  duty  of  jury  to  consider  certain  facts,  §  44,  pp.  84  to  86. 
Rule  in  absenc-e  of  constitutional  or   statutory  provisions,  §  28,   pp.  44 
to  ^6. 
Limitation  of  rule,  §  29,  p.  47. 

Rule  in  particular  jurisdictions,  §  30,  pp.  47  to  49. 
Rule  under  constitutional  or  statutory  provisions,  §  31,  pp.  49  to  61. 

Limitations  of  rule,  §  32,  pp.  61  to  63. 
Singling    out    particular    parts    of    evidence    for    comment    as    invading 

province  of  jury,  §§  42  to  44.  pp.  79  to  84. 
Specific  applications  of  rule  against  charge  on  weight  of  evidence,  §  33, 

pp.  63  to  66. 
Stating  purpose  of  evidence,  §  45,  pp.  86,  87. 
Statcir.ont  and  review  of  evidence  by  court,  manner  of  exercising  power. 

§  40,  p.  78. 
Statement  of  abstract  principle  of  law  as  expression  of  opinion,  §  .32, 

p.  62. 
Statement  of  contentions  of  parties  as  involving  improper  comment,  §  36, 
p.  75. 
Duty  of  court  to  so  state  as  not  to  weaken  force,  §  37,  p.  76. 
Summing  uj)  tbe  evidence  as  invading  province  of  jury,  §  38,  p.  77. 
TemlciHics  of  evidf-iice,  rigbt  of  court  to  state,  §  72,  p.  125. 
Undis[)ntcd  fa'ts,  rigbt  of  court  to  cbarge  on,  §  69,  p.  121. 
Use  of  illusl  rat  ions,  §  32,  p.  63. 

EXPRESS  malk;e, 

Sec  such  titles  as  Iloiiiicide;    lyibol  and  Slnnder,  etc. 

EXPRESS  mi:ssk.\(;kr, 

Currier's  liability  i'or  injuries  to,  §  1J70,  pp.  1725,  1726  (form). 
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EXTORTION, 

See,  also,  Threats, 
Elements  of  offense,  §  2384,  p.  2709  (form). 

EXTRA  WORK, 

See  Buildin?  and  Construction  Contracts. 


FABRICATION  OF  EVIDENCE, 
See  Presumptions. 

FACTORS, 

Advances  by  factor,  reimbursement  bv  principal,  conditions  precedent,  § 
2404,  p.  2720  (form). 
Reimbursement  by  principal,  sale  of  goods  by  factor  for  purpose  of. 

§  2406,  pp.  2720  to  2722  (form). 
Right  of  factor  to  lien,  §  2405,  p.  2720  (form). 
Burden  of  proof,   action  to  recover  for  overdraft  by  principal,   §  2414, 
p.  2725  (form). 
Exercise  of  diligence  by  factor,  §  2412,  p.  2724  (form). 
Collecting  price  of  goods  sold,  authority,  §  2392,  p.  2715  (form). 
Credit,  implied  power  to  sell  on  credit,  §  2391,  pp.  2714,  2715  (form). 
Definition,  §  2385,  p.  2711  (form). 
Degree  of  skill  and  diligence  required  from  factor  in  effecting  sales,  § 

2386,  pp.  UTll,  2712  (form). 
Drafts  by  principal,  duty  of  factor  to  pay,  §  2402,  p.  2719  (form). 
Implied  agreement  of  factor  to  pay,  §  2402,  p.  2719  (form). 
Overdrafts,  burden  of  proof  in  action  to  recover  for,  §  2414,  p.  2725 
(form). 
Inspection  of  goods  consigned,  duty  to  properly  classify  and  value,  S  23S7, 

p.  2712  (form). 
Instructions  of  principal,  duty  of  factor  to  follow,  §  2399,  pp.  2717,  2718 
(form). 
Measure  of  damages  for  breach  of  duty  to  sell  as  instructed,  §  2401, 

p.  2719  (form). 
Right  to  refuse  to  follow  if  disobedience  necessary  to  protect  ad- 
vances, §§  2407,  2408,  p.  2722  (form). 
Diens,  right  to  lien  for  advances,  §  2405,  p.  2720  (form). 
Notice,  duty  to  notify  principal  of  failure  of  purchaser  to  pay,  §  2395,  p. 
2716  (form). 
Duty  to  notify  principal  on  failure  to  sell,  §  2394,  p.  2715  (form). 
Ownership  of  goods  by  consignor,  burden  of  proof,  §  2413,  pp.  2724,  2725 
(form). 
Liability  of  factor  to  third  person  as  owner.  §  2411,  p.  2724  (form). 
Perishable  goods,  duty  with  respect  to  sale  of.  §  2390.  p.  2714  (form). 
Pledge,  hypothecation  of  goods  by  factor  to  secure  his  own  debt,  §  2410, 
p.  2723  (form). 
Power  of  factor  with  respect  to  pledging  property  consigned,  §  2409. 
p.  2722  (form). 
Prevention  of  damage  to  goods  consigned  while   in   custody  of  factor.. 

care  required,  §  2388,  p.  2712  (form). 
Proceeds  of  goods,  duty  to  account  for,  §  2398.  p.  2717  (form). 
Purchase  by  factor  of  goods  consigned,  rights  of  principal,  §  2396,  p.  2716 

(form). 
Refusal  of  purchaser  to  carry  out  contract  of  sale,  duty  of  factor.   § 
2393,  p.  2715  (form). 

§§  1-539,  pp.   3-1018,    In  vol  1;     §§  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 


5896  INDEX 

FACTORS— Continued, 

Time  of  sale,  duty  to  follow  instructions,  §  23S0(2),  p.  2714  (form). 
Duty  to  sell  witbin  reasonable  time,  §  23S9,  p.  2713  (form). 
Unreasonable  delay  in  selling,  §  2386(2),  p.  2712  (form). 
Unauthorized  sale,  ratification  by  principal,  §  2400,  p.  2718  (form). 
Unsold  goods,  duty  with  respect  to  return  of,  §  2397,  p.  2716  (form). 
Warranty  by  principal  of  condition  of  consigned  property,  liability  for 
breach,  §  2403,  pP-  2719,  2720  (form). 

FACTS, 

See  Assumption  of  Facts ;   Expression  of  Opinion  on  Weight  of  Evidence ; 
Province  of  Court  and  Jury. 

FAILURE  OF  PROOF, 

Duty  of  court  to  affirm,  §  280,  p.  545. 

FAIR  ASSOCIATIONS, 

Lease  of  amusement  privileges,  rights  and  liabilities  of  association,   §§ 

2415,  2416,  pp.  2726,  2727   (form). 
Personal    injuries,    contributory   negligence   as    defense   to   action   for,    § 
2418,  p.  2728  (form). 
Liability    to    persons    injured    while    participating   in    exhibition   or 
races,  §  2^17,  pp.  2727,  2728  (form), 

FALSE  IMPRISONMENT, 

Aiding  and  abetting,  liability  for,  §  2436,  p.  2742    (form). 

Arrest  without  warrant,  necessity  of  warrant  to  authorize  arrest,  §  2430, 

pp.  2736  to  2738  (form). 
Criminal  liability,  what  constitutes  imprisonment,  §  2444,  p.  2747  (form). 
Damages,  §  2441,  pp.  2744,  2745  (form). 

Right  to  exemplary  damages,  §§  2442,  2443,  pp.  2746,  2747  (form). 
Detention   without   charge  of  crime,   arrest  for  wearing  police  uniform 
without  authority,  §  2433,  p.  2741  (form). 
Detaining  for  purpose  of  gaining  information  to  use  against  others, 
§  2424,  p.  2733  (form). 
Elements  of  civil  cause  of  action,  §  2419,  p.  2730  (form).  ' 

Force  used  in  making  arrest,  liability  for  use  of  unnecessary  force,  § 

2434.  p.  2741  (form). 
Giving  information  to  authorities  leading  to  arrest  of  plaintiff,  liability 

for,'  §  2437,  p.  2742  (form). 
Imprisonment,  what  constitutes,  §  2420,  p.  2731  (form);    §  2444,  p.  2747 

(form). 
Joint  liability,  §  2435.  p.  2741  (form). 

Malice,  improper  motive  as  constituting,  §  2422.  p.  2732  (form). 
Necessity  of  showing,  §  2423,  p.  2732  (form). 
TMiat  constitutes.  §  2443(1).  p.  2740  (form). 
Pleading  and  proof,  i)roof  of  allegation  of  malicious  and  reckless  disre- 
gard of  ijlaintiff's  rights,  §  2440.  p.  2743  (form). 
Probable  cause,  effect  where  act  of  defendant  in  causing  arrest  Is  followed 
by  a  projier  order  of  the  court  restraining  i)laintiff,  §  2421,  p.  2732 
(form). 
Effect  where  imprisonment  illegal.  §  2423  p.  2732  (form). 
Void  process  as  protection  to  oflicer  making  arr(>st,  §  2  128,  p.  2735  (form). 
Warrant   or   order    of  court,    effect   as   jiistillcation    of    imprisonment,   § 
2425,  pp.  27:'.3.  2734  (form). 
Effect  as  justification  of  imprisonment,  John  Doe  warrsmt,  §  2420.  pp. 
2735,  27.'>6  (form). 
Warr.'int  Iwised  on  atlid.-ivit  of  oHicer  serving  warrant,  §  2420,  p. 
2734   (foruO. 
Necessity  of  warrnnt  to  justify  nncst,  S  21.'!().  j)]).  2730  to  2738  (form). 
S(;arch  w»rr:iiit  us  iirotcition  to  olliccr  making  arrest,  §  2127,  pp.  2734, 
2735  (form). 
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FALSE  PERSONATION, 

Elements  of  offense,  §  2445,  p.  2748  (form). 

FALSE  PRETENSES, 

Confidence  game,  §  24G5,  pp.  27G3,  2764  (form). 

Elements  of  offense  of  attempt  to  obtain  money  by,  §  2466,  p.  2764 
(form). 
Effectiveness  in  inducing  prosecuting  witness  to  part  with  property,   § 

2453,  pp.  2750,  2757  (form). 
Elements  of  offense,  §  2446,  pp.  2750  to  2753  (form). 

Intent  to  defraud,  as  essential  element  of  offense,  §  2451,  "pp.  2754,  2755 
(form). 
Intent  at  time  of  making  false  representation,  §  2456,  p.  275S  (form). 
Necessity  of  showing  intent  to  cheat  particular  ptrson,  §  2455,  p.  2758 

(form). 
SufSciency  of  evidence,  §  2462,  pp.  2760,  2761  (form). 
Knowledge  by  defendant  of  falsity  of  representations,  necessity  of  show- 
ing, §  2452,  pp.  2755,  2756  (form). 
Obtaining  signature  to  written  instrument,  §  2467,  p.  2764  (form). 

Character  of  instrument  signed  as  being  capable  of  forgery,  §  2470, 

pp.  2765.  2766  (form). 
Intent  of  defendant,  §  2468,  p.  2765  (form). 

Necessity  of  showing  that  signature  obtained  by  false  pretense,  §  2469, 
p.  2765  (form). 
Ownership,  falsity  of  representations  as  to,  §  2448,  p.  2753  (form). 
Plausibility  of  pretenses,  §  2449,  pp.  2753,  2754  (form). 

Necessity  that  they  shall  be  such  as  will  impose  upon  persons  of  or- 
dinary prudence,  §  2450,  p.  2754  (form). 
Pleading  and  proof,  effect  of  failure  to  prove  all  of  pretenses  alleged,  § 
2459,  p.  2759  (form) ;    §  2471,  p.  2766  (form). 
Necessity  of  proving  allegations   concerning  prosecuting  witness,   § 
2458,  p.  2759  (form). 
Presentation  of  false  claim  against  city,  §  2464,  pp.  2762,  2763  (form). 
Liability  for  procuring  presentation  by  third  person,  §  2463,  pp.  2763, 
2762  (form). 
Promise  as  constituting  false  pretense,  §  2454,  p.  2758  (form). 
Similar   transactions,   right  of  -jury  to  consider,   §  2460,   pp.   2759,  2760 

(form). 
Scienter,   necessity   of   showing   knowledge   by   defendant   of   falsity   of 

representations,  §  2452,  pp.  2755,  2756  (form). 
Sufficiency  of  evidence,  §  2461,  p.  2760  (form). 
Truth  of  representations  as  defense,  §  2447,  p.  2753  (form). 

Representations  as  to  ownership,  §  2448,  p.  2753  (form). 
Victims  of  offense,  corporation  as  "person"  defrauded  within  statute,  § 
24.-7,  p.  2758  (form). 

FALSE  REPRESENTATIONS, 
See  False  Pretenses;    Fraud. 

FALSE  SWEARING, 

Elements  of  offense  of,  §  4176,  p.  4462  (form). 

FALSUS  IN  UNO  FALSUS  IN  OMNIBUS, 
See,  also.  Witnesses. 
False  testimony  as  affecting  credibility  of  witness,  §§  178  to  180,  pp.  352  to 
361. 
Refusal  of  instructions  because  of  other  instructions  given,  §  148,  p. 
301. 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  voi.  2;  5§  1930-3085,  pp.  2160-3474, 
ia  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564.  in  vol.  5. 
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FALSUS  IN  UyO  FALSUS  IN  OMNIBUS— Continued, 
Singling  out  witness  for  comment,  §  183,  p.  366. 
Testimony  of  accused,  §  170,  p.  336. 
Province  of  court  and  juyy,  §  22,  p.  39. 

FAMILY, 

See  Homestead;   Husband  and  Wife;   Parent  and  Child. 

FARES, 

See  Carriers  of  Passengers. 

FARai  CROSSINGS, 
See  Railroads. 

FARMING  ON  SHARES, 

See  Landlord  and  Tenant. 

FARO, 

Criminal  liability  for  keeping  faro  bank,  §  2727,  p.  2966  (form). 
FATHER, 

See  Parent  and  Child. 

FEDERAL  COURTS, 

Defining  respective  provinces  of  court  and  jury,  §  367,  p.  676. 
Jury  as  judges  of  law  in  criminal  cases,  §  97,  p.  180. 
Power  of  trial  judge  to  chai'ge  upon  the  facts,  §  4,  p.  6. 

Stating  that  certain  evidence  is  "strong"  evidence,  §  46,  p.  88. 
Reasonable  doubt,  effect  of  doubt  upon  particular  fact,  §  273,  p.  532. 

FEDERAL  EMPLOYERS'  LIABILITY  ACT, 

Assumption  of  risk  by  servant,  open,  obvious,  or  known  dangers,  §  3737,  p. 

4037  (form). 
Contributory  negligence,  application  of  doctrine  of  comparative  negligence, 

§  3797,  pp.  4131  to  4134  (form). 
Elements  of  recovery  for  death  of  employee,  §  2102,  p.  2463  (form). 
Liability  for  injuries  to  foreman  through  negligence  of  men  under  him, 

§  3811,  pp.  4154,  4155  (form). 
Right  to  iH-ing  action  under,  §  3816,  pp.  4164,  4165  (form). 
Presumption,  §  3819,  p.  4169  (form). 

FEDERAL  SAFETY  APPLIANCE  ACT, 

Duty  of  master  under,  §  3698,  p.  3984  (form). 

Lial)ility  to  penalty  for  violation  of,  §  4295,  p.  4554  (form). 

FELLOW  SERVANTS, 

See  Master  and  Servant. 

FELONY, 

See  Criminal  Law  and  titles  relating  to  specific  crimes. 
Necessity  of  definition,  §  309,  p.  603. 

FEMALES, 

See  Abduction;    Husband  and  Wife;    Rape;    Seduction. 
Assault  on  as  aggravated,  §  849,  pp.  1239  to  1241  (form). 
Libel,  liability  for,  §  3348,  p.  3678  (fonn). 

FENCES, 

Adverse  possession,  sufficiency  of  fence  to  show,  §  677,  p.  1122   (form); 

S  <;S5,  p.   1127  (form;. 
Boundaries,  fences  as  evidence  of,  §  1147,  p.  1440  (form). 
Duty  of  railroad  company  to  fence  track,  §§  4464  to  4467,  pp.  4739  to  4743 

(form). 
Injury  to  crops  by  animals,  duty  of  owner  of  crops  as  to  fences,  §  786(2), 

l").   1197  (form);    §  7S,S,  ]t]).   1199  to  1201    (form). 
Owiiersliij)  of  fetice  built  on  liind  of  jinotliei',  S  2472,  pi>.  2767,  2768  (form). 
Removal  or  destruction,  criminal  lial)ility,  §  2173,  p.  2768  (form). 
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FENCES— Continued, 

Sufficiency  of  fence,  as  affectinc:  claim  of  title  by  adverse  possession,  §§ 
077,  678,  pp.  1122,  1123  (form). 
As  affecting  liability  of  landowner  for  injuries  to  animals  while  on 
land,  §  795,  p.  1205  (form). 
Wrongful  removal,  measure  of  damages,  §  5089,  p.  5319  (form) 
FERRIES, 

Passengers,  care  required  as  to,  §  2474,  p.  2769  (form). 
FIDELITY  BONDS, 

See  Fidelity  Insurance.  • 

FIDELITY  INSURANCE, 

Fraud,  what  constitutes  within  policy,  §  2475,  pp.  2770,  2771  (form). 
Larceny,  meaning  of  term  as  used  in  bond,  §  2476,  p.  2772  (form). 
Notice,  duty  of  obligee  in  bond  to  notify  surety  of  delinquencies  of  prin- 
cipal, §  2477,  pp.  2772,  2773  (form). 
Time   of  giving   notice   to   insurer   of   delinquencies   of  principal,   § 
2477(1),  p.  2772  (form). 

FIELD  NOTES, 

Presumption  of  correctness  of,  §  1164,  pp.  1460,  1461  (form). 

FILING, 

Exceptions  to   instructions,   purpose,   §  515,  p.  941. 
Instructions,  necessity  of  filing,  §  452,  p.  815. 
Requests  for  instructions,  §  484,  p.  865. 

FILLING  BLANKS, 

See  Blanks. 

FINDING  LOST  GOODS, 

When  appropriation  of  lost  property  by  finder  constitutes  larceny,  §  3306. 
pp.  3636  to  3639  (form). 

FINDINGS, 

See  Special  Interrogatories. 

FIREARMS, 

See  Weapons. 

FIRE  DEPARTMENT, 

Collision  with  street  car,  liability  of  street  railroad,  §  4847,  p.  5091  (form). 

FIRE  ESCAPES, 

Statutory  duty  of  owner  of  building  to  provide,  injury  to  servant  froui 
failure  to  perform,  §  3^50,  p.  3920  (form). 

FIRE  INSURANCE, 

Alterations,  effect  as  avoiding  policy,  §  2513,  pp.  2797,  2798  (form). 
Amount  of  recovery,  actual  cash  value  or  cost  of  repair  or  replacement, 
§  2568,  pp.  2832,  2833  (form). 
Duty  of  insured  lo  use  reasonable  means  of  saving  property,  §  2573, 

pp.  2835,  2836  (form). 
Limitation  to  certain  percentage  of  value  of  property  insured,  §  2567, 

p.  2832  (form). 
Loss  of  rents  as  element  of  recovery,  §  2570,  p.  2834  (form). 
Recovery  as  for  total  loss,  §  2566,  p.  2831  (form). 
Several  insurers,  §  2572,  p.  2835  (form). 

When  recovery  had  for  full  amount  insured,  §  2571,  pp.  2834,  2835 
(form). 
Appliances  for  extinguishing  fire,  compliance  with  conditions  of  policy  as 
to,  §  2515,  p.  2798  (form). 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-30S.5,  pp.  2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  jn  vol.  5. 
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riRE  INSURANCE— Continued, 

Arbitration,  submitting  question  of  amount  of  loss  to,  §  2552,  pp.  2825, 
2826  (form). 
Submitting  question  of  amount  of  loss  to,  duty  of  insurer  to  act  in 
good  faith  in  selecting  umpire,  §  2554,  p.  2826  (form). 
Grounds  for  setting  aside  award,  §  2555,  p.  2827  (form). 
Total  loss  as  relieving  insurer  from  duty  to  submit,  §  2553,  p. 
2826  (form). 
Arson  as  defense  to  action  on  policy,  §  2538,  p.  2815  (form). 
Matters  considered  on  issue,  §  25G0,  p.  2829  (form). 
Presumption  of  innocence,  §  2557.  p.  2828  (form). 
Sumciency  of  evidence,  §  2564,  p.  2830  (form). 
Assessments,  notice  of,  §  2521,  pp.  2802,  2803  (form). 

Books,  duty  of  insured  with  respect  to  keeping,  §  2517,  pp.  2799  to  2801 
(form). 
Method  of  keeping,  §  2519,  pp.  2801,  2802  (form). 
Waiver  of  condition  with  respect  to  keeping,  §  2530(1),  p.  2809  (form). 
Cancellation  of  policy,  agencv  for  insured  to  receive  natice  of  cancellation, 

§  2490.  p.  2784  (form). 
Cause  of  loss,  arson  as  defense,  §  2538,  p.  2815  (form) ;    §  2557,  p.  2828 
(form) ;    §  2560.  p.  2829  (form) :    §  2564,  p.  2830  (form). 
Collapse  of  building  not  due  to  fire,  §  2535,  p.  2813  (form). 
Fire   resulting   from    explosion   and   ensuing   collapse   of   building,   § 

2536,  p.  2813  (form). 
Necessity   that  fire  be  cause  of  loss  to  sustain  action  on  policy,  § 

2532,  p.  2811  (form). 
Presumptions  and  burden  of  proof,  §  2559,  p.  2829  (form). 
Change   of   possession    or    occupancy,    what   constitutes,    §   2511.   p.    2797 

(form). 
Collapse  of  building,  recovery  for  resulting  nre,  §  2536,  p.  2813  (form). 
Concealment  of  facts  by  insured,  as  ground  for  avoiding  policy,  §  2491(1), 
p.  2784  (form) ;    §  2493,  p.  2786  (form). 
Concealment  due  to  fault  of  agent  of  insurer,  §  2496,  pp.  2789,  2790 

(form). 
Effect  of  knowledge  bv  insurer  or  its  agent  of  facts  not  disclosed,  § 

2495,  pp.  2788,  2789  (form). 
Facts  affecting  right  of  .subrogation.  §  2494,  pp.  2787,  2788  (form). 
Facts  relating  to  ownership  of  property,  §  2493(1),  p.  2786  (form). 
Previous  attempt  to  burn  building,  §  2493(2).  p.  27S6  (form). 
What  are  facts  material  to  risk,  §  2495,  p.  2789  (form). 
Conditions  subsequent  or  promissory  warranties,  forfeiture  for  violation 
of,  §§  2508  to  2520,  pp.  2795  to  2802  (form). 
Substantial  compliance  with  conditions,  §  2508,  pp.  2795,  2796  (form). 
Description  of  insured  premises,  knowledge  liy  insurer  of  inaccuracy  in 
description  as  constituting  estoppel,  §  2504,  p.  2794  (form). 
Mistalce  in  description  due  to  agent  of  insurer,  §  2497,  p.  2791  (form). 
Earllujuake-caused  fire,  exception  from  policy,  §  2537,  p.  2814  (form). 

What  constitutes,  §  2537,  p.  2814  (form).      • 
Essentials  of  contract,  §  2478,  p.  2777  (form). 

Intent  to  issue  policy,  §  2479,  pi).  2777,  2778  (form). 
Verbal  contract,  §  2478,  p.  2777  (form). 
E.stoppel    to    assert    condition    against    Additional    insurance,    §    2516,    p. 

2799  rtorm). 
Exi)nlsion,  as   intervening  cause  preventing  fire  from  being  earthquake- 
caused  within  exception  of  pf)]i('y,  §  2537,  ]).  2814  (form). 
Effect  of  pci'iiiissioii   by  insurer  to  kcoi)  gjisoline  as  making  it  liable 
for  b>.ss  resulting  from  exiilusion  of  gjisniine,  S  25:!4,  p.  2812  (form). 
Loss  caused  by  as  not  within  i)()licy,  §  2.");'>.''>,  pp.  2811,  2812  (form). 
Extending    uscB  oi.  building   insured  us  increasing  risk,  §  2512,  p.  2797 
(f<u-ni). 
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FIRE  INSURANCE— Continued, 

Fraud,  avoidance  of  policy  for  misrepresentations  or  concealment,  §§  2491 

to  2501,  pp.  2784  to  279;j  (form). 
Burden  of  proving,  §  2556,  pp.  2827,  2828  (form). 
Sufficiencj'   of  evidence,  §  2562,  p.  2830  (form). 
Gasoline,  effect  of  keeping  on  premises  as  defense  to  action  on  policy,  § 
2514,  p.  2798  (form). 
Effect  of  permission  to  keep,  §  2534,  p.  2812  (form). 
Incumbrances,  effect  of  misrepresentations  as  to,  §  2501,  p.  2793  (form). 
Insurable  interest,  agency  for  owner  of  insured  property  as  giving  in- 
surable interest,   §  2485,   p.  2780   (form). 
Interest  of  warehousemen  as,  §  2486,  pp.  2780,  2781  (form). 
Test  of,  §  2484,  p.  2780  (form). 
Inventories,   duty  of  insured  with  respect  to,  §§  2517,  2518,  pp.  2799  to 
2801  (form). 
Method  of  taking,  §  2518(2),  p.  2801  (form). 

Waiver  of  condition  with  respect  to   production,  §  2530(1),  p.  2809 
(form). 
Iron  safe  clause,  compliance  with,  §  2517,  pp.  2799  to  2.S01  (form). 

Waiver  of,  §  2523(2),  pp.  2804,  2805  (form);    §  2530.  pp.  2809,  2810 
(form). 
Judgment  against  original  insurer,  effect  as  to  reinsurer,  §  2539.  p.  2815 

(form). 
Location  covered,  floating  policy,  §  2505,  pp.  2794,  2795  (form). 
Misrepresentations  bv  insured  as  ground  for  avoiding  policy,  §  2491,  pp. 
2784,  2785  (form). 
False  statements  in  proofs  of  loss,  §  2546,  pp.  2818,  2819  (form). 

By  agent  of  insured,  §  2547,  p.  2820  (form). 
Necessity   that    representations    should   have   influenced    issuance   of 

policy,  §  2492(2),  pp.  2785,  2786  (form). 
Necessity    that    representations    should    relate    to    material    facts,    § 
•      2492,  pp.  2785,  2786  (form). 

Representations  as  to  incumbrances.  §  2501,  p.  2703  (form). 
Representations  as  to  ownership,  §  2491(2),  p.  2785  (form). 
Representations  as  to  value,  §  2491(2),  p.  2785  (form). 
Representations  due  to  fault  of  agent  of  insurer,  agent  writing  in- 
correct answers  after   having  been  given  correct  answers  by 
insured,  §  2496(1),  p.  2789  (fo^rm). 
Overvaluation,  §  2499,  p.  2792  (form). 
Mistake,  mutual  mistake  as  ground  for  reformation  of  policy,  §  2488,  p. 

2782   (form). 
Modification,  change  without  knowledge  of  insured,  §  24S7.  p.  2781  (form). 
Mutual  assent  as  requisite  of  contract,  §  2478,  p.  2777  (form). 
Notice,  necessity  of  giving  notice  to  insurer  of  other  insurance,  §  2516, 

pp.  2798,  2799 -(form). 
Notice  of  loss,  sufficiencv,  §  2541.  p,  2817  (form). 

Time  of  giving.  §  2542,  p.  2817  (form). 
Occupancy  of  building  insured,  effect  of  temporary  occupancy,  §§  2509(2), 
2510,  pp.  2796,  2797  (form). 
Forfeiture  for   permitting  premises  to  become  vacant,  §  2491(2),  p. 

2785  (form)  ;    §  2509,  p.  2796  (form). 
Waiver  of  condition  as  to,  §  2528,  p.  2808  (form). 
Officers  and  agents  of  insurer,  authority  to  waive  conditions  of  policy,  § 
2525,  p. "2806  (form). 
Authoritv  to  waive  conditions  of  policy,  burden  of  proof,  §  2558,  p. 

2829  (form). 
Authority  to  waive  proofs  of  loss,  §  2551,  p.  2825  (form). 

i§  1-539.  pp.  3-1018.  in  vol  1;  §?  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-55€4,  in  vol.  6. 
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Eft'oct  of  knowledge  of  agent  as  creating  estoppel,  §  2526,  p.  2807 

(form). 
Knowledge  of  agent  of  mutual  insurance  company  as  knowledge  of 

insurer,  §  2527,  pp.  2S07,  2808  (form). 
Power  to  bind  corixtration,  §  2480,  p.  2778  (form). 
Operation  of  factory  at  night,   waiver  of  condition  as  to,  §  2523(1),  p. 

2804   (form). 
Otlier  insurance,  as  ground  for  forfeiture  of  policy,  §  2516,  pp.  2798,  2799 
(form). 
Waiver   of  conditions  against,   §  2529,   pp.  .2808,  2809  (form). 
Ownership,  misrepresentations  as  to,  §  2491(2),  p.  2785  (form). 
Party  walls,  amount  of  recovery  for  injury  to,  §  2569,  p.  2834  (form). 
Premiums,  effect  of  payment  to  insurance  broker,  §  24S2,  p.  2779  (form). 
Estoppel  of  insured  to  deny  issuance  of  policy  and  liability  on  premi- 
um note,  §  2483,  p.  2779  (form). 
Prepayment  as  condition  precedent  to  inception  of  liability  on  policy, 

§  2481,  pp.  2778,  2779  (form). 
Sufficiency  of  payment,  §  2481,  p.  2779  (form). 
Presumptions  and  burden  of  proof,  §  2556,  pp.  2827,  2828  (form). 
Authority  of  insurance  agent,  §  2558,  p.  2829  (form). 
Cause  of  loss,  §  2559,  p.  2829  (form). 
Fraud,  §  2556,  pp.  2827,  2828  (form). 
Proofs  of  loss,  effect  of  false  statements  in,  §§  2546  to  2548,  pp.  2818  to 
2820  (form). 
Effect  of  false  statements  made  by  adjuster,  §  2548,  p.  2820  (form). 
Necessity,  §  2540,  p.  2816  (form). 
Sufficiency,  §  2544,  p.  2818  (form). 

Sufficiency  of  proofs  by  agent  of  insured.  §  2545,  p.  2818  (form). 
Time  of  proof,  §  2543,  p.  2817  (form). 
Waiver,  §  2549.  pp.  2820  to  2822  (form). 

Waiver  of  condition  as  to  time  of  furnishing,  §  2550,  pp.  2823,  2824 
(form). 
Property  covered,  articles  not  specified  in  policy  through  mutual  mistake, 
§  2488,  p.  2782  (form). 
Di.sconnected  building,  §  2503,  p.  2794  (form). 
Rebuilding,  effect  of  electing  to  rebuild  as  waiver  of  violation  of  condi- 
tions of  policy,  §  2524,  p.  2805  (form). 
Sufficiency  of  notice  of  election  to  rebuild,  §  2575,  p.  2836  (form). 
Time  of  election  by  insurer  to  rebuild,  §  2574,  p.  2836  (form). 
Reinsurance,  effect  of  judgment  against  original  insurer,  §  2539,  p.  2815 

(form). 
Renewal,  effect  of  agreement  for  renewal,  §  2489,  p.  2783  (form). 

Efficacy  of  verbal  agreement  to  renew,  §  2489,  p.  2783  (form). 
Rents,  loss  of  as  element  of  recovery,  §  '2570,  p.  2834  (form). 
Riders,  effect  of,  §  2487,  p.  2781  (form). 

Suljonlinfitiou   of  provisions  in   body  of  policy   to  rider,   §  2502,   p. 
279.'}   (form). 
Several  insurers,  amount  of  recovery,  §  2572,  p.  2835  (form). 
Termination  of  risk,  factory  ceasing  to  operate,  §  2507,  p.  2795  (form). 

Falling  of  building,  §  2506,  p.  2795  (form). 
Total  loss,  what  constitutes,  §  2553,  p.  2826  (form). 

When  recovery  :is  for  total  loss  penniltfMl,  ij  2566,  p.  2831  (form). 
Value,  effect  of  inisrepn's<'nt;itioiis  of  insured   as   to  value,  §  2491(2),   p. 
27S5  (form);    SS  2198,  2499,  pp.  2791.  2792  (form). 
False  roitn-sentiitions  as  to,  not  relietl   upon  by  insurer,  §  2500,  pp. 

2792,  27!t3  (form). 
Nocossity   of  evidence   of   value  of   poods   destroyed,   §   2503,   p.   2830 
(form). 
Ve.xatious  refusal  of  insured  to  pay  damages,  §  2505,  p.  2831  (form). 
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Waiver  of  conditions  of  policy,  §§  2541).  2550.  pp.  2820  to  2824  (form). 
As   equivalent  to  performance   by   insured  of   conditions,   §  2531,  p. 

2810  (form). 
Authority  of  officers  or  agents,  §  2525,  p.  2806  (form). 
Condition  against  other  insurance,  §  2516,  p.  2799  (form). 
Effect  of  giving  notice  of  election  to  rebuild,  §  2524,  p.  2805  (form). 
Waiver  of  condition  at  time  of  delivery  of  policy,  §  2523,  pp.  2804. 

2805  (form). 
What  constitutes  in  general,  §  2522,  p.  2804  (form). 
Waiver  of  proofs  of  loss  or  defects  therein,  §  2.549,  pp.  2820  to  2822  (form). 

Authority  of  officers  or  agents,  §  2551,  p.  2825  (form). 
Watchmen,  compliance  with  condition  of  policy  as  to,  §  2520,  p.   2802 
(form). 

FIRES, 

See,  also,  Arson  :    Fire  Escapes ;   Fire  Insurance. 
Contributory  negligence  as  defense  to  action  for  loss  from  fires.  §  2582,  pp. 

2842,  2843  (form). 
Damages  for  injury  to  land  by  fire,  §  3920,  pp.  4249,  42.50  (form). 
Failure  to  prevent  spread  of  fire  from  citv  dump,  liability  of  citv,  §  3916, 

pp.   4246   to   4248   (form). 
Hospital's  liability  for  in.]ury  to  patient,  §  3086(1),  p.  3477  (form). 
Livery  stable  keeper's  liability  for  loss  of  horse  by  fire,  §  3514,  p.  3803 

(form). 
Negligently  caused  fires  in  general,  liability  for,  §  2577,  pp.  2837,  2838 

(form). 
Negligently  permitting  fire  to  escape  onto  the  lands  of  others,  §  2578. 

pp.  2839,  2840  (form). 
Presumption  as  to  negligence,  fire  caused  by  sparks  from  locomotive,  com- 
ment by  court,  §  58,  p.  104. 
Proximate  cause,  §  2581,  p.  2842  (form). 

Railroad,  liability  for  setting,  §§  4480  to  4502.  pp.  4754  to  4794  (form). 
Steam  threshing  machine,  duty  to  operate  so  as  to  avoid  setting,  §  2.580, 

p.  2841  (form). 
Traction  engine,  care  required  in  operating  to  avoid  causing.  §  2580,  p. 

2841  (form). 
Unavoidable  fire,  §  2583,  p.  2843  (form). 
Violation  of  ordinance  as  evidence  of  negligence  in  setting,  §  2579,  pp. 

2840,   2841   (form). 
Wilfully  setting,  civil  liability,  §  2576,  p.  2837  (form). 

FISH  AND  GAME. 

Criminal  liability  for  violation  of  same  law,  intent  of  defendant.  §  2587, 

p.  2845  (form). 
Fish  ti'aps,  regulations  with  respect  to  closing  at  certain  times,  §  2586, 

pp.  2844,  2845  (form). 
Inland  lakes,  regulations  with  respect  to  fishing  in,  §  2585,  p.  2S44  (form). 
Nets,  crimmal  liability  for  illegal  use  of.  §  2588,  p.  2845  (form). 

FITS, 

Injuries  resulting  from,  as  not  within  accident  policy.  §  604.  p.  1060  (form). 

FIXTURES, 

Fence  built  on  land  of  another  as  personal  property,  §  2472.  pp.  2767, 

2768  (form). 
Ginnery,  matters  included  in  purchase  of.  §  2589,  p.  2846  (form). 
Landlord  and  tenant,  trade  fixtures,  §  2e;91.  pp.  2846,  2847  (form). 
Vendor  and  vendee,  rights  as  between,  §  2589,  p.  2846  (form). 

§§  1-539,  pp.   3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
inj  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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FLIGHT, 

Failure  of  accused  to  flee,  presumption  arising  from.  §  192,  p.  378. 
Inferences   from   flight   of  accused,   §  196,   p.  383;    §   1963,   pp.  2208  to 
2212  (form). 
Construing  instructions  as  a  wliole,  §  535,  p.  1004. 
Eiglit  of  court  to  instruct  on,  §  62,  p.  114. 

FLOODS. 

See,  also,  Carriers  of  Goods ;    Waters  and  Water  Courses ;   Municipal 
Corporations. 
Carriers,  delay  of  shipment,  extraordinary  flood,  §  1394,  p.  1674  (form). 
Municipal  corporations,  drains,  duty  to  provide  for  extraordinary  storm, 
§  4002,  pp.  4327.  4.328  (form). 
Obstruction  of  water  course  to  damage  of  riparian  owner,  §  4012,  p. 
4.333  (form). 
-     Water  main  or  water  plug,  flooding  on  account  of  defects  in,  §§  3912 
to  3915.  pp.  4244  to  4246  (form). 
Riparian  owners,  injuries  to,  see  W^aters  and  Water  Courses. 

FLOWAGE, 

See  Waters  and  Water  Courses. 

FLYING  SWITCH, 

Injuries  to  persons  on  track  in  making,  §  4324,  p.  4574  (form). 
Injuries  to  servant  in  making,  liability  of  master,  §  3711,  pp.  4002,  4003 
(form). 
Liability  of  master,  assumption  of  risk,  §  3728.  p.  4030  (form). 
Contributory  negligence,  §  3783,  p.  4112  (form). 

FOOD, 

Tainted  or  spoiled  food,  liability  for  selling,  §  2592,  pp.  2848,  2849  (form). 
Presumption  in  action  for  selling,   §  2593,  p.  2S49   (form). 
Sufficiency  of  evidence,  §  2594,  p.  2849  (form). 

FORCIBLF  DEFILEMENT, 
See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Elements  of  cause  of  action,  §  2595,  p.  2850  (form). 

Peaceable  taking  and  holding  of  possession  by  defendant  as  defense,  § 

2597,  pp.  2851,  2852  (form). 
Possession  by  plaintiff,  necessity  and  sufficiency  of  to  authorize  recovery, 

§  2596,  pp.  2850,  2851  (form). 

FORCIBLE  TRESPASS, 
See  Trespass. 

FORECLOSURE, 

See  Chattel  Mortgages;   Mortgages. 

FOREIGN  CORPORATIONS, 

Forfeiture  of  penult  to  do  business,  transactions  prior  to  obtaining  per- 
mit as  ground,  §  .■;874,  p.  4213  (form). 

FOREIGN  LAWS. 

Province  of  court  and  Jury,  with  respect  to  determining  existence  of,  § 

9.5,   p.   179. 
With  respect  to  dctcniiiniiig  existence  of,  in  criminal  cases,  §  101, 

I..   1S5. 
Willi  respect  to  iiitcrprdiiig,  §  95,  p.  179. 

FOREMAN, 

See  Master  and  Servant. 
Eniployiiient  of  incoinix'lent  forcrnaii  as  negligence,  §  3803,  p.  4147  (form)_. 
Injuries  to,  through  iicglig.  nee  of  iiieu  under  him,  S  3811,  pp.  4154,  4155 
(lorni). 
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FORFEITURES, 

See  such  titles  as  Fire  Insurance;    Life  Insurance,  etc. 
Presumption  as  to,  §  5015,  p.  52G6  (form). 

FORGERY, 

Aiding  and  abetting,  liability  for,  §  2610,  pp.  28G0,  2861  (form). 
Authority  to  sign  name  of  another,  honest  belief  of  defendant  in  authori- 
ty.  §  2600,  p.  2855   (form). 
Ratification  of  signature,  §  2602,  pp.  2855.  2856  (form). 
Banks,  liability  for  paying  forged  checks,  §§  1022,  1023,  pp.   1356,  135T 

(form). 
Checks,  alteration,  §  2605,  p.  2856  (form). 

Liability  of  bank  on  paying  forged  checks,  §  1022,  p.  1356  (form). 
Consent  to  marriage,  forgery  of  telegram  purporting  to  give,  §  3594,  pp. 

3862,  3863  (form). 
Elements  of  offense,  §  2598,  pp.  2853,  2854  (form). 

Identity   of  person   writing  alleged  forged  signature,   sufficiency  of  evi- 
dence, §  2621,  p.  2866  (form). 
Indictment,  averment  that  name  of  forger  is  unknown  to  grand  jury,  | 

3144,  p.  3518  (form). 
Injury   or  pecuniary   loss   from   defendants'    acts,    defense    that   genuine 
instrument  would  not  deprive  prosecuting  witness  of  property,  f 
2603,  p.  2856  (form). 
Necessity  of  showing,  §  2604,  p.  2856  (form). 
Intent  to  defraud  or  injure,  necessity  of  showing,  §  2599,  p.  2854  (form). 
Necessity  of  showing  in  prosecution  for  uttering  or  publishing  forged 

instrument.  §  2609,  p.  2859  (form). 
Necessity  of  showing  intent  to  defraud  particular  person,  §  2601,  p. 

2855  (form). 
Presumption,  §  2614,  p.  2863  (form). 
Sufficiency  of  evidence,  §  2620.  pp.  2865,  2S66  (form). 
Knowledge  of  defendant  in  prosecution  for  uttering  or  publishing,  mat- 
ters considered  upon  issue  of,  §  2617,  p.  2863  (form). 
Necessity  of  showing,  §  2608,  p.  2859  (form). 
Matters  considered  in  determining  issue,  §  2616,  p.  2863  (form). 
Pleading  and  proof,  §  2613,  p.  2862  (form). 
Possession  of  forged  instrument,  sufficiency  as  authorizing  conviction,  § 

2622,  p.  2866  (form). 
Presumptions  and  burden  of  proof,  §  2613,  p.  2862  (form). 

Inference  as  to  person  committing  forgery,  §  2615,  p.  2863  (form). 
Intent  to  defraud  or  injure,  §  2614,  p.  2863  (form). 
That  deeds  under  which  litigant  claims  are  forged,  §  2192,  pp.  2541,. 
2542  (form). 
Ratification  of  signature  by  person  whose  name  is  signed,  §  2602,  pp.  2855, 

2856  (form). 
Sufficiency  of  evidence,  §  2619,  p.  2864  (form). 

Uttering  or  publishing  forged  instrument.  §  2606,  pp.  2856  to  2858  (form). 
Knowledge  of   defendant,   §   2608,    p.   2859    (form);     §   2617,   p.   2863 

fform). 
Pulilishing  as  true  and  genuine,  §  2607,  p.  2858  (form). 

FORMER   JEOPARDY, 

Defense  to  criminal  prosecution,  form  of  verdict,  §  1935(2).  p.  2165  (form). 
Good  faith  of  former  prosecution.  §  1937,  p.  2166  (form). 
Identity  of  offenses,  §§  1935(1),  1936,  pp.  2165.  2166  (form). 
Evidence  as  necessary  basis  of  instruction  on,  §  138,  p.  275. 
Province  of  court  and  jury  with  respect  to  determining  questions  arising 
on  plea  of,  §  102,  p.  189. 


• 
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FORM  OF  INSTRUCTIONS, 

See,   also,   Repetition ;    Written    Instructions. 
Addressing  jurors  individually,  propriety  or  necessity,  §  402,  p.  721. 
Approved  instructions,  see  titles  dealing  with  particular  topics. 
Argumentative  instructions,  §§  417  to  421,  pp.  740  to  756. 

Application  of  rule  against  in  criminal  cases,  §  418,  pp.  750  to  753. 

Effect  of  as  ground  for  reversal,  §  421,  pp.  755,  756. 

General  rule  that  should  not  be  given,  §  417,  pp.  740  to  750. 

Repetition  as  constituting  argument,  §  420,  p.  755. 

Statement  of  contentions  of  parties  or  of  undisputed  facts,  §  419,  pp. 
754,  755. 
Citing  authorities,  §  413,  p.  733. 
Confusing  or  misleading  instructions,  §§  422  to  426,  pp.  756  to  765. 

As  ground  of  reversal,  §§  422  to  424,  pp.  756  to  762. 

Matters  not  within  rule  against,  §  424,  pp.  762,  763. 

Misstatements  of  evidence,  §  425,  pp.  764,  765. 

What  are,  §  423,  p.  759. 
Conjunctive  or  disjunctive  submission  of  matters,  duty  to  submit  matters 

disjunctively,   §   394,   p.   711. 
Definiteness  and  simplicity  of  language,  §  395,  pp.  712,  713. 
Inadvertent  errors  or  omissions,  §  397,  pp.  716  to  720. 
Inappropriate  or  inadvertent  use  of  words,  §  396,  pp.  714,  715. 
Inconsistent  or  contradictory  instructions,  §§  427  to  430,  pp.  766  to  774. 
Logical  arrangement,  §  391,  p.  710. 
Preliminary  statement.  §  .390.  p.  710. 
Reading,  quoting  or  citing  judicial  decisions  or  text-books,  §§  411  to  413, 

lip.  7ol  to  7o.:j. 
Reading,  quoting  or  citing  statutes,  §§  407  to  410,  pp.  728  to  730. 
Reference  to  indictment  or  information,  §  406.  pp.  727,  728. 
References  to  other  instructions  for  certain  matters,  §  393,  p.  711. 
Reference  to  pleadings  for  issues,  §  404,  pp.  722  to  725. 
Reference  to  pleadings  for  other  purposes  than  determination  of  issues. 

§  405,  pp.  725  to  727. 
Setting  out  pleadings,  §  403,  p.  721. 
Single  instruction,  matters  included,  §  392,  p.  710. 

Matters  which  must  be  included  in,  §  534,  pp.  996  to  999. 

Stating  general   rule  in   one  instruction   and  exceptions  in  an- 
other, §  534,  pp.  998,  999. 
Tone  or  manner  of  expressing  ideas,  latitude  allowed,  §  396,  pp.  713  to 

715. 
Underscoring  and  capitalizing,  §  401,  p.  721. 
Undue  prominence  of  certain  matters,  §§  431  to  437,  pp.  774  to  795. 

Applications  of  rule  nmiinst  singling  out  particular  matters,  §  432, 
pp.  784  to  789. 

Dislinguishing  certain  matters  by  mechanical  devices,  §  436,  p.  795. 

Effect  of  repetition,  §  435,  pp.  794,  795. 

General  rule  against,  §  431,  pp.  774  to  783. 

Limitations  of  rule  against,  §  434,  pp.  792  to  794. 

Singling  out  testimony  of  parlieular  witn(!sses,  §  4.33,  pp.  789  to  791. 
Use  of  language  of  another  in  stating  rules  of  law,  §  399,  p.  720. 

FORNICATION, 

.Matters  considered  on  issue,  §  2624.  p.  2808  (form). 
Sullicifncy  of  evidence,  §  2625,  p.  2868  (form). 

FORTHCOMING  P.ONDS, 

Consideration,  S  1138,  pp.  1430,  1431  (form). 

Duly  of  obligor  with  rc-spect  to  delivery  of  bulky  or  cumbersome  prop- 
erty, §  2149,  pp.   2511,  2512    (form). 

FRATERNAL  AND   .MUTUAL  lUONEFIT  ASSOCIATIONS, 
See  Mutual  BeneliL  Insurance. 
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FRAUD, 

See,  also,  False  Pretenses ;  Fraudulent  Conveyances. 
Benefit   to   defendant   Irom   misrepresentations,   necessity   of   showing,   § 

2641,  p.  2891  (form). 
Cancellation  of  instruments  on  ground  of,  §  1362,  pp.  1643,  1644  (form). 
Criminal  liability  for  selling  laud  twice,  §  2658,  p.  2906  (form). 
Damages  for  deceit,  §  2655,  pp.  2902  to  2905  (form). 

Exemplary  damages,  §  2657,  pp.  2905,  2906  (form). 
Measure  of  recovery  for  false  representations  by  lessor  as  to  quality 
of  land  leased,  §  3237,  pp.  3582,  3583  (form). 
Dealers'  talk  as  constituting  ground  for  action  of  deceit,  §  2630(3),  p. 

2881   (form). 
Elements  of  cause  of  civil  action  for  deceit,  §  2626,  pp.  2871  to  2878  (form). 
Falsity  of  representations  complained  of,  necessity  of  showing,  §  2627. 
p.  2879  (form). 
Sutficiency  of  evidence  of,  §  2653,  p.  2901  (form). 
Intent  to  cheat  or  defraud,  matters  considered  upon  issue,  §  2649,  p.  2900 
(form). 
Necessity  of  sho\ving,  §  2632,  pp.  2882,  2883  (form). 
Knowledge  by  defendant  of  falsity  of  representations,  assertion  of  knowl- 
edge  without   having    positive   grounds    therefor,    §   2635,   p.   2S88 
(form). 
Burden  of  proof,  §  2648(5),  p.  2899  (form). 
Effect  of  disclaimer  of  personal  knowledge  by  defendant  and  giving 

source  of  his  information,  §  2636,  p.  2SS8  (form). 
Making  false  statements  recklessly  as  of  own  knowledge,  §  2634,  pp. 

2887,   2888   (form). 
Matters  considered  on  issue  of.  §  2650.  p.  2900  (form). 
Necessity  of  showing,  §  2633,  pp.  2883  to  2887  (form). 
Materiality   of  facts   concerning  which  misrepresentations  made,   neces- 
sity of  showing,  §  2629,  pp.  2879,  2880  (form). 
Means  of  knowledge  equally  available  to  both  parties,  duty  of  plaintiff  to 
avail  himself  of  existing  means  of  information,  §  2639(6),  p.  2893  (form). 
Opinions,  expression  of  opinion  as  constituting  fraud,  §  2630,  pp.  2880  to 
2882  (form). 
Expression  of  opinion  by  one  possessing  knowledge  and  skill  with  re- 
spect to  subject  of  representations,  §  2631,  p.  2882  (form). 
Particular  transactions,  award  of  arbitrators,  §  2555,  p.  2827  (form). 

Bills  and   notes,  fraudulently  procuring  signature  to  note.  §§  1115, 
1116,  pp.  1414  to  1417  (form). 
Presumption  where  note  obtained  by  fraud,  §  1124,  pp.  1423  to 
1425  (form). 
Compromise  and  settlement,  §  1804,  pp.  2069  to  2071  (form). 
Conveyances  by  bankrupt,  §  1007,  p.  1347  (form). 
Fire  insurance,  §  2491,  pp.  2784,  2785  (form). 
Life  insurance,  §§  3448  to  3461,  pp.  3760  to  3771  (form). 
Mining    lease,    avoidance    for    false    representations    in    procuring,    § 

3849,  pp.  4191,  4192  (form). 
Recovery  by  tenant  for  false  representations  by  lessor  as  to  quality  of 
land,  §  3236,  p.  3582  (form). 
Positive  misrepresentations,  necessity  of  showing  as  element  of  cause  of 

action,  §  2628,  p.  2879  (form). 
Presumptions  and  burden  of  proof.  §  185,  p.  369;    §  929,  p.  1292  (form); 
§  2648,  p.  2899  (form);    §  2070(2),  p.  2916  (form);    §  .3632,  p.  3905 
(form) ;    §  4579(6),  p.  4863  (form). 
Action  on  fire  insurance  policy,  §  2556,  pp.  2827,  2828  (form). 
Action  to  set  aside  conveyance  as  fraudulent  as  to  creditors,  §  2706. 
pp.  2950  to  2953  (form). 

§§  1-539.  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-30S5,   pp.   2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Presumption  from  confidential  relations,  §  4273,  pp.  4530,  4531  (form). 
Showing  fraud  in  procuring  signature  to  contract,   §  1S87,  p.  2124 

(form). 
With  respect  to  Ivnowledce  by  defendant  of  falsity  of  representations, 
§  2648(5),  p.  2899  (form). 
Release,  setting  aside  for,  §  4579,  pp;  48G0  to  4863  (form). 
Reliance  on  representations,  duty  of  complaining  party  to  investigate,  § 
2639,   pp.   2892,   2893   (form). 
•  Necessity  of  showing,  §  2638,  pp.  2890,  2891  (form). 

Representations  made  to  others  than  plaintiff,  §  2640,  p.  2893  (form). 
Sufficiency  of  evidence,  §  2654,  p.  2902  (form). 
Representatiojis  made  bv  defendant  to  others  than  plaintiff,  effect  as  evi- 
dence, §  2651,  p.  2901  (form). 
Right  of  plaintiff  to  rely  upon,  §  2640,  p.  2893  (form). 
Statements  to  commercial  agency,  §  2642,  p.  2894  (form). 
Rescission  of  contract  for  fraud,  ground  for  avoidance  of  premium  note, 
§'3447,  pp.  3759,  3760  (form). 
Lack  of  reality  of  consent,  §  1842,  pp.  2097.  2098  (form). 
Rescinding  purchase  of  lands,  §§  5127,  5128,  p.  5345  (form). 
Rescission  of  contract  of  sale.  §§  4631  to  4635,  pp.  4901  to  4907  (form). 
Rescission  by  seller,  §§  4636  to  4638,  pp.  4907  to  4909  (form). 
Sale  of  animals  infected  with  disease,  inducing  purchase  by  fraudulent 
representations  or  concealment,  §  2647,  p.  2898  (form). 
Measure  of  damages  for  representations  inducing  purchase,  §  2655(6, 

7,  9),  pp.  2904,  2905  (form). 
Recovery  of  exemplary  damages,  §  2657(2),  p.  2906  (form). 
Sale   of   corporate   stock,    representations   inducing   sale  below   value   as 

ground  of  action  for  deceit,  §  264-5,  pp.  2896  to  2898  (form). 
Scienter,  as  element  of  deceit,  §  2633,  pp.  2883  to  2887  (form). 
Solvency  or  worthiness  of  trust  of  third  person,  representations  concern- 
ing as  ground  of  action.  §  2643,  p.  2895  (form). 
Representations  concerning  as  ground  of  action,  inducing  plaintiff  to 
take  check  of  third  person,  §  2644,  p.  2896  (form). 
Statements  of  third  persons,  liability  of  defendant  for  statements  in  pro- 
spectus, §  2637,  p.  2SS9  (form). 
Sufficiency  of  evidence,  §  2652,  p.  2901  (form). 

Action  on  lire  insurance  policy,  §  2562,  p.  2830  (form). 
Taking  advantage   of  delusion  existing  in  mind   of  another,   §  2628,  p. 

2870   (form). 
Terms  of  contract,  misrepresentations  concerning  as  ground  of  action  for 

deceit,  §  2646,  p.  2898  (form). 
Will,  setting  aside  for  fraud,  §  5297,  pp.  5480,  5481  (form). 

FRAUDS,  STATUTE  OF, 

Agreements  not  to  be  performed  within,  one  year,  validity  of  modification 

of  written  contract,  §  2065,  pp.  2910,  2911  (form). 
Part  performance,  effect  of  receiving  and  accepting  check  as  part  of  pur- 

cliase  price,  §  2660,  p.  2911  (form). 
Promise  to  answer  for  debt  of  another,  application  of  statute  as  depending 
on  whether  contract  is  an  original  one,  §  26.59,  pi).  2907  to  2909  (form). 
Sale  of  goods,  ajiplicatiou  of  statut(>  to  riglits  of  <)ue  purchasing  personal 
Ijrojierty  for  anollier  as  agent,  §  2(>(;i,  p.  2910  (form). 
Delivery  l)y  seller  and  a((cplance  iiy  buyer  as  essentials  to  valid  oral 
contracti  SS  2(><;0  to  266:;,  pp.  2909,  2910  (form). 

FRAUDUUENT  CONVEYANCES, 

Attaclimeul,   rraiidulciit  disposition  of  property  as  ground,  §  939,  p.  1301 

(form). 
Budges  of  Ira  11(1,  what  are,  §  2707,  pp.  2053,  2954  (form). 
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What  are,  inadequacy  of  price,  §  2675,  p.  2919  (form). 

Secrecy,  §  2708,  p.  2954  (form). 
Circumstantial  evidence,  sufficiency  of  proof  of  fraud,  §  2706(4),  p.  2951 

(form). 
Consideration,  effect  of  payment  of  by  one  having  knowledge  of  fraudu- 
lent intent  of  grantor,  §  2690,  p.  2939  (form). 
Effect  of  voluntary  conveyance  with  respect  to  creditors  of  grantor,  § 

2674(2),  pp.  2918,  2919  (form). 
Inadequacy  of  price  as  badge  of  fraud,  §  2675,  p.  2919  (form). 
Payment  of  debt  to  grantee  and  other  debts,  §  2681,  pp.  2926,  2927 

(form). 
Property  conveyed  out  of  proportion  to  the  debt  secured  or  satisfied, 

§  2676,  p.  2919  (form). 
Sale  for  less  than  actual  cash  value,  §  2674(1),  p.  2918  (form). 
Conveyances  by  debtors  in  general,  elements  of  cause  of  action  to  set 
aside  as  in"  fraud  of  creditors,  §  2667,  p.  2915  (form). 
Riglit  of  debtor  to  sell  property,  §  2669.  p.  2916  (form). 
Effect  as  between  parties,  applicatiou  of  maxim  that  better  is  the  condi- 
tion of  defendant  where  parties  are  in  pari  delicto,  §  2702,  p.  2949 
(form). 
Inability  of  grantor  to  maintain  action   against  grantee  to  enforce 
claims  founded   on  fraudulent  conveyance,   §§   2702,  2703,  p.  2949 
(form). 
Exempt  property,  right  of  insolvent  debtor  to  convey,  §  2673,  pp.  2917, 

2918  (form). 
Husband  and  wife,  duty  of  eoui't  or  .iury  to  scan  carefully  transactions 
between  affecting  rights  of  creditors,  §  2675(1),  p.  2919  (form). 
Presumption  as  to  good  faith  of  transactions  between,  §  2712,  p.  2956 
(form). 
Insolvent  debtor,  duty  of  insolvent  debtor  selling  property  to  apply  pro- 
ceeds to  payment  of  debts,  §  2671.  p.  2917  (form). 
Right  to  sell  property,  §  2670,  pp.  2916,  2917  (form). 
Intent  of  parties,  effect  of  testimony  of  parties  as  to  intent,  §  2717,  p. 
2960  (form). 
Effect  on  preferential  conveyance  of  intent  to  defraud  other  creditors. 

§  2679,  pp.  2924,  2925  (form). 
Fraudulent  intent  of  transferee  as  essential  element  of  cause  of  ac- 
tion to  set  aside  conveyance,  §§  2684,  2685,  pp.  2929  to  2933  (form). 
Hindering  and  delaying  creditors,  without  intent  to  defraud,  §  2678, 

p.  2924  (form). 
Necessity  of  showing  existence  of  fraudulent  intent  at  time  of  con- 
veyance, §"2668,  p.  2915  (form). 
Matters  cousidereid.  in   determining  question   of  good   faith   or  fraud,   § 

2713,  p.  2957  (form). 
Notice,  effect  of  notice  to  preferred  creditor  that  effect  of  transfer  would 
be  to  hinder  or  defraud  creditors,  §  2692,  pp.  2941,  2942  (form). 
EfTect  of  notice  to  transferee  of  fraudulent  intent  of  debtor,  §§  2689, 
2690,  pp.  2937  to  2939  (form). 
Notice  to  preferred  creditor,  §  2691,  pp.  2940,  2941  (form).  ;• 

Necessity  of  showing  knowledge  by  transferee  of  fraudulent  purpose 

of  grantor,  §  2684,  2685,  pp.  2929  to  2933  (form). 
Sufllciency  of  facts  to  put  transferee  on  inquiry  as  to  intent  of  debt- 
or, §  2687,  p.  2937  (form). 
Effect  of  knowledge  by  preferred  creditor  of  insolvency  of  debt- 
or, §  2688,  p.  2937  (form). 
Sufficiency  of  notice  to  transferee  of  fraudulent  intent  of  grantor,  § 
2686,  pp.  2933  to  2937  (form).  

§§  1-539.  pp.  3-1018,   in  vol  1;    §§  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Persons  against  whom  fraud  may  be  asserted.  §  2704,  p.  2949  (form). 

Right  of  purchaser  from  fraudulent  grantee,  §  2705,  p.  2950  (form). 
Persons  who  mav  attack  conveyance  as  fraudulent,  subsequent  creditors, 

§  2672,   p.   2917   (form). 
Possession,  absence  of  change  of  possession  as   raising  presumption  of 
fraud,  §  2709,  p.  29.54  (form). 
Effect  of  constructive  possession  by  buver  of  personalty,  §  2G98,  pp. 

2947,  294S  (form);    §  2699,  p.  2948  (form). 
Effect  of  lease  of  property  by  purchaser  to  seller,  §  2699,  p.  2948 

(form). 
Effect  of  putting  seller  in  charge  for  purpose  of  resale,  §  2700,  p. 

2948   (form). 
Leaving  goods   in   same  location   for  purpose   of  resale  by  former 

em]>loyee  of  seller,  §  2701,  p.  2948  (form). 
Rebuttal  of  presumption  raised  by  absence  of  change  of  possession. 

§  2710,  pp.  2955,  2956  (form). 
Sufficiency  of  change  of  possession  in   general.  §  2696,  pp.  2944  to 

2947  (form). 
Sufficiency  of  change  of  possession  of  goods  in  hands  of  third  per- 
son, §  2697,  p.  2947  (form). 
Preference  of  creditors,  effect  of  knowledge  by  preferred  creditor  that 
transfer  would  have  effect  of  hindering  or  defrauding  creditors,  § 
2692,  pp.  2941,  2942  (form). 
Notice  to  preferred  creditor  of  fraudulent  intent  of  debtor,  §  268^, 
pp.  2932,  29.33  (form). 
Effect  of  notice  of  insolvency  of  debtor,  §  2688,  p.  2937  (form). 
Effect  of  participation  in.  or  knowledge  of,  fraudulent  intent  of 
debtor,  §  2691,  pp.  2940  to  2941  (form). 
Preference  of  wife,  §  2680,  p.  2926  (form). 
Preferential  conveyance  as  constituting  ground  for  attachment.  §  939. 

p.  1301  (form).  , 

Eight  of  insolvent  debtor  to  give  preference,  §  2677,  pp.  2920  to  2924 

(form). 
Transfer  to  crpditor  in   consideration  of  debt  and  additional  cash 
sum.  §  2682.  pp.  2927  to  2929  (form). 
Transfer  to  creditor  in  consideration  of  debt  and  i>ayment  of 
liens  on  property,  §  2GS3.  p.  2929  (form). 
Prestimptions  and  burden   of  proof.  §  2706.  pp.  2050  to  2953  (form).  ' 

Radges  of  fraud  in  general,  §  2707.  pp.  29.53.  2954  (form). 
Inference  of  fraud  from  secrecy.  §  2708,  p.  2954  (form). 
Presumption  from  absence  of  change  of  possession,  §  2709.  2710.  pp. 

2954.  2955  (form). 
Transactions  between  husband  and  wife  or  relA'tlVes,  §§  2711,  2712.  p. 
2956  (form). 
Questions  for  iury,  whether  sale  was  fraudulent  as  question  of  fact.  § 

2718,  p.  2960  (form). 
Relatives,  presumption  as  to  good  faith  of  ti'ansactions  between,  §  2711, 
p.  2956  (form). 
Sufficif'Mcy  of  evidence  of  good  faith  of  transactions  between,  §  2716. 
p.  29.59"  (form). 
Remedies  of  creditors,  §  2719.  p.  2960  (form). 

Levy  of  exofution  on  property  frnuduloiitly  transferred,  right  of  at- 
tachment  creditor.   §   2719(1).   p.   29(;0   (form). 
Right  of  Judgment  creditor,  §  2719(2),  ]).  2(U;()  (form). 
Reservation  of  iK'ncdls  to  transf<'ror,  efftni-t  as  invalidating  conveyance. 
§  2693(3  5),  i>p.  2913,  2911  (form). 
ReHorvation  of  suri)lus  on  transfer  to  creditor.  §  2695,  p.  2944  (form). 
TJHJng  jinrt  of  pureluise  price  to  pav  relatives,  §  2694,  p.  2944  (form). 
What  constitutes.  §  2(J9:',(1,  2),  p.  2912  (form). 
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Secrecy  as  badge  of  fraud,  §  2708,  p.  2954  (form). 

Sufficiency  of  evidence,  contliet  between  circumstances  and  testimony  of 
parties  as  to  intent,  §  2717,  p.  2960  (form). 
Good  faitb  of  transactions  between  relatives,  §  2716,  p.  2959  (form). 
Proof  of  fraud  by  circumstantial  evidence,  §  2706(4),  p.  2951  (form) ; 

§  2715(1-3),  pp.  2958,  2959  (form). 
Proof  of  good  faith  by  preponderance  of  testimony,  §  2715(4),  p.  2959 
(form). 
Transferee,  knowledge  of  transferee  of  fraud  or  participation  therein, 
§§  2684,  2685,  pp.  2929  to  2933  (form). 
Knowledge  of  transferee  of  fraud  or  participation  therein,  effect,  §§ 
2689,  2690,  pp.  2937  to  2939  (form). 
Voluntary  transfer,  prestimption  of  fraud,  §  2674(2),  p.  2919  (form) 
Wife,  preference  of  as  creditor,  §  2680,  p.  2926  (form). 

FRAUDULENT  REPRESENTATION, 
See  Fraud. 

FREEDOM  OF  SPEECH, 

Right  of,  §  5157,  p.  5357  (form). 

FREIGHT, 

See  Carriers  of  Goods;    Carriers  6f  Live  Stock. 

FREIGHT  TRAINS. 

Carriage  of  passengers,  duty  of  carrier,  §§  1530  to  1532,  pp.  1777  to  1783 
(form). 

FRIGHTENING  HORSES, 

See  Negligence ;    Railroads  ;    Streets  and  Highways. 

FRUIT  TREES. 

Criminal  liability  for  maliciously  pulling  up,  §  3543,  pp.  3821,  3822  (form). 

FUTURES, 

See  Gaming 

G 

GAMBLING, 

See  Gaming. 

GAME, 

See  Fish  and  Game. 

GAMING, 

See  Lotteries. 
Billiard  table,  when  becomes  a  gambling  device,  §  2729,  p.  2967  (form). 
Brokers,  right  with  respect  to  dealings  in  futures,  §  1241,  p.  1522  (form). 
Card  players,  criminal  liability.  §  2728,  p.  2966  (form). 
Check  given  for  gambling  consideration,  right  of  transferee,  §  2739,  p. 

297S  (form). 
Faro  bank,  criminal  liability  for  keeping,  §  2727.  p.  2966  (form). 
Futures,  civil  rights  and  liabilities  arising  from  dealing  in.  §  2731,  pp. 
2967,  2908  (form). 
Right  of  broker  with  respect  to  dealings  in,  §  1241,  p.  1522  (form). 
Gaming  house,  what  constitutes,  §  2728,  p.  2966  (form). 
Gaming  table,  criminal  liability  for  keeping  or  exhibiting,  §§  2725,  2726. 

pp.  2964  to  2966  (form). 
Horse  race,  criminal  liability  for  betting  on,  §  2730,  p.  2967  (form). 

Recovery  back  of  money  given  to  another  to  bet  on,  §§  2735,  2736,  p. 
2970  (form). 

§§  1-539,  pp.   3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150.   in  vol.  2;     §§  1930-30S5,   pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564.  in  vol.  5. 
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Keeping  gambling  place,  criminal  liability  for,   §§  2720,  2721,  pp.  2961, 
2962  (form). 

Loaning  money  to  another  to  maintain  gambling  house,  criminal  liability, 
§  2721,  p.  29G2  (form). 

Loan  of  monej-s  to  one  who  uses  them  for  gambling  purposes,  recovery 
back  of  loan,  §  2734,  p.  2970  (form). 

Margin  transactions,  civil  rights  and  liabilities  arising  out  of  specula- 
tive buying  or  selling  on  margin,  §  2731,  pp.  2967,  2968  (form). 

Outhouse,  what  constitutes  within  statute  prohibiting  gaming  in  outhouse 
over  which  defendant  has  control.  §  2723,  p.  2963  (form). 

Partners  in  business  making  books  on  horse  races,  accounting  between, 
§  2736.  p.  2970  (form). 

Permitting  gaming  in  house  over  which  defendant  has  control,  criminal 
liability.  §§  2722,  2723,  pp.  2962,  2963  (form). 

Persons  liable  for  moneys  lost  in  gambling  transaction,  §  2737,  pp.  2970, 
2971  (form). 

Playing   at   cards   in   gaming   house,    criminal   liability,    §   2728,   p.   2966 
(form). 

Poker,  recovery  back  of  moneys  lost  at.  §  2733,  p.  2969  (form). 

Poker  table,  criminal  liability  for  keeping  or  exhibiting,  §  2726,  pp.  2964 
to  2966  (form). 

Pool,  betting  on  game  of.  §  2729,  p.  2967  (form). 

Recovery  back  of  moneys  paid  on  a  wager,  §§  2732,  2733,  pp.  2968,  2969 
(form). 

Stakeholders,  liability  to  loser  of  bet.  §  2738,  p.  2971  (form). 

Suffering  games  of  cards  to  be  played  at  which  property   staked,  crim- 
inal liability,  §  2724,  p.  2963  (form). 

Wager  contracts,  invalidity  of  life  insurance  policy  as,  §  3442,  p.  3755 
(form). 
Validity  of  policy  of  life  insurance  taken  out  by  son  on  life  of  father, 
§  3443,  pp.  3756,  3757  (form). 

GARAGE  KEEPERS, 

Negligence,  care  required  with  respect  to  car  left  for  repairs,  §  2741,  pp. 
2973,  2974  (form). 
Duty  with  respect  to  safety  of  garage,  §  2740,  p.  2973  (form). 

GARNISHMENT, 

Claims  by  third  persons,  questions  involved,  §  2744,  pp.  2975,  2976  (form). 
Garnishee,  extent  of  liability,  §  2742,  p.  2975  (form). 

Right  of  set-off,  §  2745,  p.  2976  (form). 
Lien,  effect  of  subsequent  payment  of  debt  by  garnishee  to  defendant,  § 

2743,  p.  2975  (form). 
Sot-off,  right  of  set-off  of  garnishee,  §  2745,  p.  2976  (form). 
Wrongful  garnishment,  attempt  to  reach  exempt  property,  §  2746,  p.  2970 
(form). 
Maliciously  suing  out   as  constituting  abuse  of  process,  §  3562,  p. 
3838  (form). 

GAS, 

See,  also,  Electricity. 
Contracts  to  furnish  or  take,  liability  for  broach.  §  2754,  p.  2985  (form). 

Liability  for  breach,  damages.  §  2754,  p.  29S."»  (form). 
Customers,   duty  of  gas   company   to   provide  ai)pliances  for  controlling 
pressure,  S  2750,  p.  2980  (form). 
Duly  of  seller  of  gas  to  prevent  injurii's  tlicrefrom  to,  §§  2748,  2749, 
pp.  297S  lo  29S0  (form I. 
Explosion,  liiibilily  for  iiiJiiri(>H  caused  by,  §  2749,  pp.  2979,  29S0  (form). 
Injuries  from  in  liaiidliiig  and  transjiorting,  duty  of  persons  handling  to 
general  public,  §  2747,  p.  2977  (form). 
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GAS— Continued, 

Duty  of  seller  of  gas  to  prevent  injuries  to  customers,  §§  2748,  2749, 

pp.  2978  to  2980  (form). 
Negligence  of  consumer  as  defense,  §  2752,  pp.  2981  to  2984  (form). 
Duty  of  consumer  to  kee]>  appliances  on  his  premises  in  good  or- 
der, §  2752,  pp.  2982,  2983  (form). 
Knowledge   by  customer   of   uuevenness  of  pressure  of  gas,   §  2752, 
p.  2982  (form). 
Injuries  from,  to  sennnts  employed  in  mines,  dvity  of  mine  owner   to 

avoid  accumulation  of  gas,  §  o6G0,  pp.  393G  to  .3938  (form). 
Pressure,  duty  of  gas  company  to  provide  appliances  for  controlling  pres- 
sure, §  2750,  p.  2980  (form). 
Presumptions  and  burden  of  proof  in  action  to  recover  for  injuries  from 

gas,  §  2753,  pp.  2984,  2985   (form). 
Proximate  cause,  negligence  of  gas  company  as  cause  of  injury  to  con- 
sumer, §  2751,  p.  2981  (form). 

OATES, 

Railroad  crossings,  duty  to  provide,  §  4382.  pp.  4646,  4647  (form). 

Position  of  gate  as  affecting  action  of  traveler,  §  4425,  pp.  4698  to 
4700  (foi-m). 

GENERAL  CUSTOM, 

See  Customs  and  Usages. 

GIFTS. 

Claim  under  gift  as  constituting  color  of  title.  §  712,  p.  1144  (form). 
,   Definition,  §  2755,  p.  2986  (form). 
Intention  to  make  gift,  §  2758,  p.  2987  (form). 
Mental  capacity  of  donor,  §  2757,  p.  2986  (form). 

Parol  gift  of  land,  sufficiency  of  evidence,  §  2760(2),  p.  2987  (form). 
Presumptions,   inference  from    delivery   of  personal   property   by  parent 

to  child,  §  2759,  p.  2987  (form). 
Requisites,  §  2756,  p.  2986  (form). 
Sufficiency  of  evidence,  §  2760.  p.  2987  (form). 

GOOD  FAITH, 

See  Adverse  Possession ;    Bills  and  Notes ;    Fraudulent  Conveyances;   Im- 
provements ;   Malicious  Prosecution,  etc. 

GOOD  WILL, 

Contract  for  sale,  damages  for  breach,  §  2762.  p.  2988  (form). 
What  constitutes  breach  of  contract,  §  2761,  p.  2988  (form) 

GRADE, 

Change  of  Grade  of  Street,  see  Municipal  Corporations. 
GRAMMATICAL   ERRORS, 

Requested  instructions,  effect,  §  480,  p.  863. 

GRAND  LARCENY, 

See  Larceny. 

GROSS  NEGLIGENCE, 

See  Negligence. 

GROUPING  FACTS  FOR  PURPOSE  OF  DECLARING  LAW  THEREON, 

Duty  not  to  include  more  than  essential  facts,  §  287,  p.  557. 
Duty  to  include  essential  facts,  §  286,  pp.  553  to  557 ;    §  537,  p.  1016. 
Propriety  and  necessity  of  instruction  grouping  facts,  §  285,  pp.  552,  553. 
GUARANTY, 

Absolute  guaranty,  effect,  §  2767,  pp.  2991,  2992  (form).    . 
Conditions  precedent  to  enforcing  liability  of  guarantor,  duty  to  pursue 
principal  debtor,  §  2767,  pp.  2991,  2992  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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GUARANTY— Continued, 

Consideration,  §  2764,  pp.  2989,  2990  (form). 

Presumption,  §  2769,  p.  2992   (form). 
Elements  of  cause  of  action  on,  §  2763,  p.  29S9  (form). 
Indorsement  of  note  accompanied  by,  effect  of  guaranty,  §  1077,  p.  1391 

(form). 
Notice  of  acceptance  of  guaranty,  necessity  of  personal  notice,  §  2765, 
p.  2991  (form). 
Sufficiency,  §  2765,  pp.  2990,  2991  (form). 
Presumptions  and  burden  of  proof,  presumption  of  consideration,  §  2769, 

p.  2992  (form). 
Release  of  guarantor,  departure  by  creditor  from  terms  of  guaranty,  § 

2768,  p.  2992  (form). 
Scope  of  liability  of  guarantor,  §  1866(2),  pp.  2110,  2111  (form). 

Liability  on  guaranty  of  payment  of  notes  of  persons  not  of  well 
known  responsibility,  §  2766,  p.  2991  (form). 

GUESTS, 

See  Innkeepers. 

GUTTER, 

Duty  of  adjoining  landowner  as  to  rainwater  falling  on  roof,  §  643,  p. 

1097  (form). 
Duty  to  cover  or  guard,  §  8956,  p.  4284  (form). 

H 

HABITUAL   DRUNKARDS, 

See  Drunkards. 

HALLUCINATION, 
See  Delusions. 

HANDWRITING, 

Method  of  proof,  §  2350,  p.  2682  (form). 
Proof  by  comparison,  §  2351,  p.  2683  (form), 

HARMLESS  AND  PREJUDICIAL  ERROR, 

Absence  of  evidence  to  supiwrt  instructions,  §  142.  p.  282. 

Instruction  as  to  credibility  of  witnesses,  §  149,  p.  303. 
Abstract  instructions,  §  122,  p.  225. 
Ambiguity  of  exception,  §  526,  p.  967. 

Ambiguity  or  lack  of  clearness  in  instruction,  §  424,  p.  762. 
Argumentative  instruction,  §  421,  p.  755. 
Citing  authorities  in  support  of  instructions,  §  413,  p.  733. 
Confusing  or  misleading  instructions,  cure  of  error  in  giving,  §  422,  pp. 

757,  758. 
Contr;>..-li('tory  instructions  as  ground  for  reversal,  §  430,  pp.  773,  774. 
Credibility  of  witnesses,  credibility  of  party   testifying  as  witness,  re- 
fusal of  instruction  as  to  power  of  jury  to  reject  testimony,  §  164, 
p.  324. 
Effect  of  false  testimony,  §  180,  p.  360. 
Singling  out  particular  witnesses,  §  183,  p.  365. 
Singling  out  uncontradicted  witness.  §  183,  p.  364. 
Cure  of  rlcfects  or  omissions  in  instructions  by  other  instructions,  §  534, 

pp.  996  to  1001. 
Cure  of  defifienfy  in  particular  instruction  by  consideration  of  charge  as 

a  whole,  g§  5.".:5,  534,  pp.  981,  990. 
Definitions,  defining  reasonable  doubt   as  one  for  which  reason  can  be 
given,  §  26.'!,  p.  516. 
Error  in  (Icliiiiiig  i)reiionderance  of  evidence,  §  250,  p.  495. 
Failure  to  (leline*  willfully,  §  357,  p.  601. 
IiiuUvertent  omission  of  word,  §  424,  p.  702. 
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HARMLESS  AND  PREJUDICIAL  ERROR— Continued, 

Inadvertent  use  of  wrong  word,  §  397,  pp.  716  to  720 ;    §  424,  p.  762. 
Invading  province   of  jury,   corroboration  of  prosecuting  witness,   §  67, 
p.   120. 
Cure  by  other  instructions,  §  30,  pp.  48,  49;   §  31,  p.  61. 
Misplacing  burden  of  proof,  §  207,  p.  407. 

Oral  instruction,  when  giving  not  cause  for  reversal,  §  443,  p.  S02. 
Particular   omissions,   failure   to   charge   on   circumstantial   evidence,    § 
229,  p.  444. 
Failure  to  confine  jury  to  the  evidence,  §  377,  p.  690. 
Failure  to  define  particular  word  or  phrase,  §  .363,  p.  671. 
Failure  to  instruct  on  exemplary  damages,  §  3.50,  p.  646. 
Failure  to  limit  jury,  in  estimating  damages,  to  consideration  of  facts 
and  circumstances  in  evidence  bearing  on  question  of  damages,  § 
853,  p.  649. 
Omission  of  charge  on  reasonable  doubt  to  include  want  of  evidence 

as  basis  of,  §  262,  p.  516. 
Omission  of  word  "willfully"  in  instruction  as  to  effect  of  false  tes- 
timony, §  179,  p.  356. 
Omission  to  charge  as  to  duty  to  acquit  if  defendaut  only  an  acces- 
sory, §  313,  p.  591. 
Omission  to  charge  on  presumption  of  innocence,  §  1S8,  p.  371. 
Pleadings,  insti*uctions  not  based  on,  §  126,  p.  246. 

Instructions  outside  scope  of  indictment,  §  1.34,  p.  256. 
Reference  of  jury  to  pleadings  for  issues,  §  404,  p.  725. 
Reference  to  pleadings  for  certain  facts,  §  405.  p.  726. 
Positive  error  in  instructions,  cure  by  giving  another  instruction  which  is 

correct,  §  537,  pp.  1010  to  1017. 
Preponderance  of  evidence,  omission  of  factor  of  number  of  witnesses. 

§  255,  p.  495. 
Presumption  of  prejudice,  from  giving  contradictory  instructions,  §  4.30. 
p.  773. 
From  giving  instructions  in  absence  of  counsel,  §  453,  p.  815. 
Printing,  distingiiishing  certain  matters  by  use  of  larger  type,  §  4.36,  p. 

795. 
Punctuation,  mistakes  in,  §  397.  p.  719. 
Reading  statute  covering  matters  not  relevant  to  questions  at  issue,  § 

408,  p.   729. 
Refusal  to  give  instructions,  cure  of  error  in,  §  491,  p.  875. 
Refusal  to  instruct  jury  to  disregard  certain  evidence,  §.  291,  p.  561. 
Repetition  of  instructions,  §  415,  p.  736. 

Requests  for  instruction,  cure  of  instruction  on  court's  own  motion  by 
subsequent  charge  on  request,  §  507,  p.  931. 
Failure  to  note  disposition  of  requests,  §  493,  p.  878. 
Modifying  requested  instruction  and   giving  it  as   one   requested,   § 

496,  p.  890. 
Omission  to  tell  jury  that  granted  request  is  to  be  considered  as  cor- 

i-ect,  §  491,  p.  873. 
Variation  of  phraseology  of  request  on  granting  it,  §  496,  p.  889. 
Submission  of  question  of  law  to  jury,  §  96,  p.  179. 
Submission  on  special  interrogatories,  instructing  generally  on  the  law, 

§  301,  p.  577. 
Submitting  undisputed  facts  to  jury,  §  423,  p.  761. 
Time  of  giving  instructions,  giving  at  improper  time.  §  438,  p.  797. 
Undue  length  or  undue  brevity  of  instructions,  §  440,  p.  799. 
Undue  prominence  given  to  certain  matters,  §  4.34,  p.  794. 
Unintentional  omission  of  word  or  phrase,  §  397,  p.  716. 
Use  of  abbreviation,  §  364,  p.  671. 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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HAWKERS  AND  PEDDLERS, 

Necessity  of  takiiiij  out  liceuse,  exemption  of  products  of  own  farm,  §  2770^ 
p.  2993  (form). 

HEALTH, 

See  Disease;    Health  Insurance. 

HEALTH  INSURANCE, 

Risks  covered,  time  of  contracting  disease,  §  2781,  p.  2998  (form). 
HEAT  OF  PASSION. 

See  Homicide. 

HIGH-WATER  MARK, 

Definition,  §  1149,  p.  1441  (form), 

HIGHWAY  ROBBERY, 

See  Robbery. 

HIGHWAYS. 

See   Bridges ;    Municipal   Corporations ;    Streets   and  Highways ;    Turn- 
pikes and  Toll  Roads. 

HINDERING, 

Creditors,  as  ground  for  attachment,  §  940,  pp.  1301,  1302  (form). 
Ground  for  setting  aside  conveyance,  §  2678,  p.  2924  (form), 

HIRING, 

See  Bailment;    Landlord  and  Tenant;    Master  and  Servant. 

HOLDING  OVER, 

See  Landlord  and  Tenant. 

HOLOGRAPHIC  WILL, 

See  Wills. 

HOMESTEAD, 

Abandonment,  effect,  §  2779.  p.  2996  (form). 

What  constitutes,  §  2777.  pp.  2995,  2996  (form). 
Burden  of  proof,  to  show  abandonment,  §  2778,  p.  2996  (form). 
Char.'icter   of   property   as   homestead,   matters   determining,   §   2771,   p. 

2994  (form). 
Contract  to  convey,  right  of  wife  to  retract  before  acknowledgment,   § 

2775,  p.  2995  (form). 
Conveyance,  necessity  of  wife's  joining,  §  2774.  p.  2995  (form). 

Right   of  wife   to    convey   on   abandonment  by   husband,    §   2780,   p. 

2!)97  (form). 
Sulbciency   of  acknowledgment  by   wife  of   deed   to,   §  638,  p.   1093 
(form). 
Essentials  of  right  to  claim  property  as  homestead,  §  2771,  p.  2994  (form). 
Mortgage,  validity,  §  2776,  p.  2995  (form). 
Schedule  of  personalty,  effect  of  omissions  from,  §  2773,  pp.  2994,  2995 

(form). 
Valuation,  who  determines,  §  2772,  p.  2994  (form). 

HOMICIDE, 

See,  also,  Death  by  Wrongful  Act. 
Abilily  to  kill,  as  necessary  element  of  assault  with  intent  to  murder,  § 

290(5,  p.  .•',204  (form). 
Aboil  ion,  death  of  woman  as  result  of  as  proiuid  for  jjrosecution  for  mur- 
der ov  manslaugliter,  g§  .501,  .562.  i)p.  lO.'JO  to  lO'.iH  (ronii). 
Accidental  killing,  as  defense,  S  2925,  pp.  .■'>221,  ;>222  (form). 
I'.nrdcn  of  prout,  §  .'{036,  p.  ,3429  (form), 
i-iring  gun  to  alarm  trespas.ser  or  sup|iosed  trespasser,  §  29.30,  p.  3226 

(form). 
Firing  gun  without  intending  lo  do  .so,  ^  2927,  p.  3224   (form). 
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HOMICIDE— Continued, 

Firing  of  gun  during  struggle  for  its  possession,  §  2928,  pp.  3224, 
3225  (form). 
In    attempt    to    compel    deceased    to   leave   defendant's   premises,    § 

2929,  p.  3225   (form). 
Killing  one  person  while  defending  against  another,  §  2931,  pp.  3227, 

3228  (form). 
Killing  with  instrument  not  calculated  to  produce  death,  §  2932,  p. 

3228  (form). 
Necessity  of  defining  accident  in  absence  of  request  therefor,  §  470, 

p.  847. 
Sufficiency  of  evidence,  §  3076,  p.  3463  (form). 
AVhat  constitutes  in  general,  §  2926,  pp.  3222,  3223  (form). 
Accidental  shooting,  or  wounding,  defense  to  prosecution  for  assault  with 

intent  to  murder  or  kill,  §  2909.  p.  3205  (form). 
Wounding  one  while  defending  against  assault  by  another,  §  2919,  p. 

3216  (form). 
Aggravated  assault  and  battery,  conviction  of  in  prosecution  for  assault 

with  intent  to  murder  or  kill,  §  2922,  pp.  3217,  3218  (form). 
When  act  of  killing  basis  of  conviction  for,  §  2898,  p.  3193  (form). 
Aiding  and  abetting,  see  "Parties  to  offense,"  infra,  this  title. 
Arrest,   killing  by  otticer  in  attempt  to  arrest  deceased  as  justifiable,  § 

2934,  pp.  3229  to  3232  (form);    §  2935,  p.  3232  (form);    §  2936,  n. 

3233    (form). 
Killing  oflicer  seeking  to  make.  §§  2829.  2830,  pp.  3103,  3104  (form). 
Killing  to  escape  arrest  as  justifiable,  §  3010,  pp.  3392,  3393  (form). 
Resistance  bv  defendant  of  arrest  in  ignorance  of  official  capacity 

of  person  making  arrest,  §  2918,  pp.  3215,  3216  (form). 
Resisting  excessive  use  of  force  in  making,  assault  or  killing  com- 
mitted  in  as  justifiable,   §  2917,  p.   3214   (form);     §  2959,  p.  3275 

(form). 
Eesisting  illegal  arrest,  assault  committed  in  as  justifiable,  §  2917,  pp. 

3213  to  3215  (form). 
Right  of  private  citizen  to  kill  while  attempting  to  arrest  deceased.  § 

2941,  pp.  3235,  3236  (form). 
Right   to  kill  in  resisting   arrest  without  warrant,   §   3011,  p.   3393 

(form). 
Assault  with  intent  to  murder  or  kill,  abilitv  to  kill  as  essential  element, 

§  2906.  p.  3204  (form). 
Defending   against   intrusion  into   room  or  resisting  arrest,   §  2917, 

pp.  3213  to  3215  (form). 
Elements  of  offense,  §  2899,  pp.  3193  to  3199  (form). 
Fight  by  mutual  consent,  §  2916,  p.  3213  (form).  ♦ 

Intent  to  kill  an,d  murder  as  essential  element  of  ofCense.  §  2902,  pp. 

3201.  3202  (form). 

Intent  to  kill  unless  certain  demands  are  complied  with,  §  2903,  pn. 

3202,  3203  (form). 

Malice  as  essential  element,  §§  2904,  2905,  p.  3204   (form). 
Matters  considered  on  question  of,  §  3052,  pp.  3444,  3445  (form). 
Necessity  that  defendant  might  have  been  pi'osecuted  for  muider  had 

death  ensued,  §  2901,  pp.  3199  to  3200  (form). 
Pi'eineditation   and   deliberation   as  essential   elements   of  offense,   § 

2904,  pp.  3203,  3204  (form). 
Resistance  by  defendant  of  arrest,  §  2917,  pp.  3213  to  3215  (form) ;    § 

2918,   pp.  3215,  3216   (form). 
Shooting  at  one  and  wounding  another,  §  2908,  p.  3204  (form). 
Sudden  aff'ray,  §  2907,  p.  3204  (form). 
Sutticiency  of  evidence  of  intent,  §  3072,  pp.  34.59,  3460  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §s  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Sufficiency  of  implied  intent  to  sustain  conviction,  §  2902(5),  p.  3202 

(form). 
Sufficiency  of  intent  to  wound   to   sustain   conviction,  §   2902(5),   p. 

3202  (form). 
What  constitutes  assault,  §  2900,  p.  3199  (form). 
Assumption  of  facts.  §  77,  p.  151. 

Baseball  bat  as  deadly  weapon,  §  3028,  p.  3411  (form). 
Capacity  to  commit  crime,  §§  27S6  to  2797,  pp.  3023  to  3054  (form). 
Cause  of  death,  abortion  from  natural  causes,  §  5G2,  p.  103S  (form). 

Absence  of  medical  care,  as  contributing  cause,  §  2801,  p.  3059  (form). 
Acts  of  defendant  or  disease  as  cause  of  death,  §  2798(6,  7,  8),  pp. 

3055  to  3057   (form). 
Blows  in  self-defense  and  other  blows  not  in  self-defense,  §  2798(2), 

p.  3054  (form). 
Child  dying  because  of  assault  on  mother  prior  to  birth  of  child,  § 

2848,  p.  3136  (form). 
Failure  of  defendant  to  call   aid  after  inflicting  injury,  §  2799,  p. 

3057   (form). 
Negligence  of  deceased  in  caring  for  wounds  as  contributing  cause, 

§  2800,  p.  3058  (form). 
Negligence  or  lack  of  skill  of  physician  as  proximate  cause,  §  2802, 
pp.  3059,  3060  (form). 
Character  of  deceased,  effect  of  good  character  for  peace,  §  3058,  p.  3449 
(form). 
For  what  purposes  character  for  violence  considered,  §  3057,  p.  3448 
(form). 
Character  or  reputation  of  defendant,  consideration  of  on  issue  of  self-de- 
fense, §  3055,  p.  3447  (form). 
Effect  of  reputation  as  a  man  of  peace,  §  3056,  pp.  3447,  3448  (form). 
Circumstantial   evidence,   necessary   links   in   chain  of  circumstances,   § 

3079,  p.  3466  (form). 
Civil  liability  for  unlawful  killing,  self-defense,  §  2098,  pp.  2454  to  2456 

(form). 
Coercion,  as  defense,  §  3020,  p.  3402  (form). 

Defense  of  coercion  of  wife  by  husband,  §  1931(1),  p.  2162  (form). 
Conspiracy   to   murder,  prosecution   of  joint  defendants  on   theory  that 
crime  alleged  was  result  of.  §  2808.  pp.  3072,  3073  (form). 
Sufficiency  of  evidence.  §  3074.  p.  3461  (form). 
Cooling  time,  §  2875,  pp.  3171,  3172  (form). 
Deadly  weapons,  baseball  bat  as,  §  3028,  p.  3411  (form). 
Definition  §  3029(9),  p.  3415  (form). 
LoHded  gun  as  constituting,  §  3030,  p.  3421  (form). 
Presumption  of  intent  or  malice  from  use  of,  §  3029,  pp.  3411  to 

3419  (form). 
Question  for  lary,  §  3029(12),  p.  3416  (form). 
What  constitiilos  in  goiioral,  §  2839.  pp.  3113,  3114  (form). 
Defense  of  another,  §  2991,  pp.  3373  to  3375  (form). 

App('!ir-inte  of  danger  fis  justifying  killing,  §  2992,  pp.  3377  to  3379 

(form). 
Defense  of  relative  or  member  of  family,  §  2992,  pp.  3375  to  3380 
(form). 
DefciKiiiiK  against  rape,  §  299-1,  ]k  3381  (form). 
Necessity  of  request  for  instruction,  S  470,  p.  848. 
Defense  ol  wile,  S  2993,  pj).  :;:!S0,  IVAHl  (form). 

Duty  to  use  no  more  force  than  necessary.  S  .".001,  p.  3383  (form). 
Killing   by   anollier   in   defense  of   defendant   at   advice  of  latter,   § 

2!t'.>5.  p.  33S]   (form). 
Killing  in  (jelending  sigainst  assault  provoked  by  person  defended,  § 
oOOO,  I).  3383  (I'ijiiu). 
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Killing  pursuant  to  previously  formed  design,  §  299C,  p.  3383  (form). 
Matters  considered  in  determining  necessity  of  killing,  §§  2998,  2999, 

pp.  3382,  3383  (form). 
Necessity  of  reasonable  apprehension  of  danger  to  person  defended, 
§  2992(3),  p.  3378  (form) ;    §  2997,  p.  3382  (form). 
Defense  of  home  or  dwelling  house,  §  3002,  pp.  3383  to  3388  (form). 
Degree  of  force  used,  §  3002(5).  p.  33S5  (form). 

What   constitutes   home   or   dwelling   house,   §   3003,   pp.   3388,   3389 
(form). 
Defense  of  property.  §  3012,  pp.  3394  to  3397  (form). 

Defending  rightful  possession  of  land.  §  3013.  pp.  3397,  .3398  (form). 
Killing  under  erroneous  belief  that  deceased  is  stealing  property  of 
defendant,  §  3014,  pp.  3398,  3399  (form). 
Definitions  of  certain  terms  such  as  willfully,  feloniously,  etc.,  §  2816,  pp. 

3083  to  308.5  (form). 
Degrees   of   offense,   conviction   of  principal   and  accessory  of   different 
degrees,  §  2811,  pp.  3074.  3075  (form). 
Distinction  between  murder  in  the  first  degree  and  murder  in  the 

second  degree,  §  2841(3),  pp.  3120,  3121  (form). 
Effect  of  reasonable  doubt  as  to  degree  of  offense,  or  character  of 
admitted,  or  established,  homicide,  §  3080,  pp.  3466  to  3469  (form). 
Killing  of  child  because  of  assault  on  mother  prior  to  birth  of  child. 

§  2848,  p.  3136  (form). 
Manslaughter  in  first  degree,  §  2894.  pp.  3186  to  3189  (form). 
Manslaughter  in  fourth  degree,  §  2897,  pp.  3191  to  3193  (form). 
Manslaughter  in  second  degree,  §  2895,  pp.  3189.  3190  (form). 
Manslaughter  in  third  degree,  §  2896,  pp.  3190,  3191  (form). 
Murder  in  the  first  degree,  §  2840,  pp.  3114  to  3119  (form). 
Killing  in  heat  of  passion  as,  §  2843,  p.  3126  (form). 
Premeditated   design   as   essential   element   of,   §   2844,    p.   3127 

(form). 
Premeditation  and  deliberation  as  necessary  elements  of,  §  2841. 
PT>.  3119  to  3123  (form). 
Murder  in  the  second  degree,  §  2845,  pp.  3127  to  3132  (form). 
Distinguishing  characteristic  of,  §  2815,  p.  3083  (form). 
Implied  malice  as  characteristic  of,  §  2849,  pp.  3136,  3137  (form). 
Killing  in  passion  without  adequate  cause,  §  2846,  pp.  3132  to 

3135  (form). 
Killing  person  other  than  one  intended,  §  2847,  p.  3136  (form). 
Negligent  homicide  of  second  degree,  §  28.85(4),  p.  .3178  (form). 
Presumption  and  burden  of  proof  as  to  degree,  §  3031.  pp.  3421  to 

3424  (form). 
What   constitutes   deliberate   and   premeditated   killing,    §   2842,   pp. 
3123  to  3126  (form). 
Deliberation  and  premeditation,  as  essential  element  of  assault  with  in- 
tent to  murder  or  kill.  §  2904,  pp.  3203.  3204  (form). 
As  necessary  elements  of  murder  in  the  first  degree,  §  2841,  pp.  3110 

to  3123  (form). 
Definition  of  deliberation,  §  2821(3),  p.  3096  (form). 
Matters  considered  in  determining  question  of,  §  3044,  p.  3435  (form). 
Premeditated  design,  distinguished  from  intent  to  kill,  §  2844,  p.  3127 

(form). 
What  constitutes,  §  2842,  pp.  3123  to  3126  (form). 
Duress,  as  excuse  for  killing,  §  3020,  p.  3402  (form). 

Coercion  of  wife  by  husband,  §  1931(1),  p.  2162  (form). 
Dying  declarations,  §  3047,  pp.  3437  to  3441  (form). 

§§  1-539,  pp.   3-lOlS.   in   vol  1;     §5  540-1929,   pp.   1021-2150,   In  vol.  2;     §§  1930-30,95,   pp.   2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-53C1,  pp.  4849-5564,  in  vol.  5. 
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Declarations  made  in  spirit  of  ill-will  to  defendant,  §  3049,  p.  3442 

(form). 
Sense  of  impending  deatli,  §  304S,  pp.  3441,  3442  (form). 
Weight  of  as  evidence,  §  3047,  pp.  3437  to  3441  (form) ;    §  3050,  pp. 
3443,  3444  (form). 
Ejection  of  deceased  from  defendant's  premises,  killing  while  attempting 

ejection  as  accident,  §  2929,  p.  322.5  (form). 
Escaping  prisoner,  right  of  officer  to  slay,  §  2939,  p.  3234  (form). 
Excessive  use  of  force  bv  deceased  to  accomplish  lawful  purpose,  right 
of  defendant  to  slay  in  resisting,  §§  2959,  2960,  pp.  3275,  3276  (form). 
Excusable  or  justifiable  homicide,  §  2924(2),  p.  3220  (form). 

Attempt  to  eject  deceased  from  premises  of  defendant,  §  3004,  pp.  3389, 

.■;30()  (form). 
Attempt  to  prevent  commission  of  crime,  §  3005,  p.  3390  (form). 
Defending  against  attempted  rape,  §  3007,  p.  3391  (form). 
Killing  to  prevent  theft,  §  3006,  p.  3390  (form). 
Bad  reputation  of  deceased  or  character  of  deceased  for  violence  as 

justification  for  killing,  §  3015,  pp.  .3-399.  .3400  (form). 
Defense  of  another.  §§  2991  to  3001,  pp.  .3373  to  3383  (form). 
Defense  of  home  or  dwelling  iiouse,  §  3002.  pp.  3383  to  3388  (form). 
Defense  of  propertv  or  in  re'^isting  attempted  trespass  by  deceased,  § 
3012.  pp.  .3394  to  3397  (form);    §  3013,  pp.  3397,  3398  (form);     § 
3014,  pp.  3.39S,  3.399  (form). 
Defending   rightful  possession   of   land,   |  3013,   pp.   3397,   3398 
(form). 
Duress  of  another,  §  3020.  p.  3402  (form). 
Effect  of  provocation,  §§  3017,  3018,  pp.  3401.  3402  (form). 
Effect  of  threats  of  deceased,  §  3016,  pp.  3400,  3401  (form). 
Exercise  of  authority  or  duty,  §§  2933  to  2941.  pp.  3229  to  3236  (form). 

Lawfully  correcting  child  or  servant,  §  2926(3),  p.  3223  (form). 
Insulting  words  and   conduct  as  excusing  or  justifying,  §  3018,  pp. 

3401,  3402  (form). 
Killing  to  escape  arrest,  §  .3010,  pp.  .3.392,  3393  (form). 
Killing  under  erroneous  belief  that  deceased  is  stealing,  §  3014,  pp. 

3398,  3399  (form). 
Misadventure,  §  2926,  pp.  3222,  3223  (form). 
Preservation  of  peace  in  place  of  business  of  defendant,  §  3008,  p. 

3.391  (form). 
Resisting  arrest  without  warrant,  §  3011,  p.  3393'  (form), 
lie.sisting  attempt  of  deceased  to  enter  home  of  another  to  see  child 

of  deceased,  §  3009,  p.  3392  (form). 
Resisting  rescue  of  prisoner,  §  2940,  pp.  3234,  3235  (form). 
Right  of  officer  to  slay  escaping  prisoner,  §  2939,  p.  3234  (form). 
Self-defense,  §§  2942  to  2990,  pp.  32.36  to  3372  (form). 
Unfaithfulness  of  deceased  as  wife  as  excuse  or  justification,  §  3019, 

p.  3402  (form). 
Ui.intcntional  firing  of  gun,  §§  2927,  2928,  pp.  3224,  3225  (form). 
AYh.'it  r-<mstitutes  justifiable  homicide  in  general,  §  2924,  pp.  3219  to 
.3221  (form). 
Execution   of  legal  process,   killing  by  defendant  while  assisting  in  as 
justifiable,   §  2937,   p.  32.33   (fqrm). 
Killing  by  officer  in  as  justifiable,  §  2933,  p.  3229  (form). 
Existenct!  of  person  alleged  to  have  been  killed,  necessity  of  showing,  § 

27S5(2),  p.  .3()L'3  (form). 
Fear  and  terror  as  incapacitating  dcfoTidant  to  weigh  nature  of  his  act, 

$  2971.  J>.  3.''.29  (form). 
Force  used  in  reiielliiiK  jittack,  duty  not  to  use  excessive  force,  §  2985,  pp. 
3362  to  3370  (form). 
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Duty  not  to  use  excessive  force,  continuing  combat  after  disabling 
deceased,  §  29S6,  pp.  3370,  3371  (form). 
In  defending  another,  §  3001,  p.  33S3  (form). 
Gestures  as  constituting  provocation,  §  2860,  pp.  3153,  3154  (form). 
Grades  or  Idnds  of  bomicide,  §  2782,  pp.  3018,  3019   (form).     See,  also, 

"Degrees   of  Offense" ;    supra,    this   title. 
Home,  defense  of  home  as  justitication  for  assault,  §  2917,  p.  8215  (form). 
Human  beings,  who  are  within  law  of  murder,  §  2785(1),  p.  3022  (form). 
Identit.v   of  perpetrator  of  crime,   presumption   and  burden   of  proof,   § 
.•".023,  p.  3404  (form). 
Sufficiency  of  evidence,  §  3070,  pp.  3457,  3458  (form). 
Implied  malice,  see  Malice,  infra,  this  title. 
Injuring  another  than  one  intended   to  be  killed  as  constituting  assault 

with  intent  to  murder  or  kill.  §  2908,  p.  3204  (form). 
Included  offenses,  §  3022,  p.  3403  (form). 

Conviction   of   aggravated   assault    and   battery   in   prosecution   for 

manslaughter,  §  2898,  p.  3193  (form). 
Prosecution  for  assault  with  intent  to  murder  or  kill.  §  2921.  p.  3217 
(form) ;    §  2922,  pp.  3217,  3218  (form) ;    §  2923,  pp.  3218,  3219  (form). 
Insanity  as  defense,  §§  2786  to  2793,  pp.  3023  to  3040  (form).     See  Insanity. 
Consistency  of  defense  and  of  self-defense,  §  2990,  p.  3372  (form). 
Contradictory  instructions,  §  428,  p.  772. 
Insanity  from  excessive  use  of  liquor,  §§  2795,  2796,  pp.  3046,  3047 

(form). 
Presumptions  and  burden  of  proof,  §§  3037  to  3040,  pp.  3429  to  3434 

(form). 
Sufficiency  of  evidence,  §  3077,  pp.  3463  to  3465  (form). 
Insulting  words  and  conduct,  as  .iustification  for  assault  with  intent  to 
murder  or  kill,  §  2915,  p.  3213  (form). 
As  justifying  or  excusing  homicide,  §  3018.  pp.  3401,  3402  (form). 
Intention  of  deceased,  presumption  from  character  of  weapon  used  by 

him.  §  3034,  p.  3428  (form). 
Intention  of  defendant,  intent  to  kill,  §  2783,  pp.  3019,  3020  (form).     See, 
also.  Deliberation  and  Premeditation,  supra,  this  title. 
Intent  to  kill,  killing  in  assault  with  intent  to   inflict  mere  bodily 
injury,  §  2886,  p.  3179  (form). 
Unintentional  killing  while  doing  unlawful  act,  §  2885,  pp.  3177 
to  3179  (form). 
Intent  to  kill  and  murder  as  essential  element  of  offense  of  assault 

with  intent  to  murder  and  kill,  §  2902,  pp.  3201,  3202  (form). 
Intent  to  kill  in  the  alternative  or  in  certain  contingency,  §  2903,  pp. 

3202,  3203  (form). 
Matters   considered  in   determining  question   of,   §   3042(1),   p.   3434 

(form). 
Necessity  of  proving  by  direct  and  positive  evidence,  §  3071,  pp.  3458, 

3459  (form). 
Presumption  from  character  of  weapon  used,  §  3028,  pp.  3410,  3411 

(form). 
Presumption  from  deliberate  killing,  §  3027,  p.  3410  (form). 
Presumption  from  use  of  deadly  weapon,  §  3029,  pp.  3411  to  3419 

(form). 
Sufficiency  of  evidence,  §  3138,  p.  3513  (form). 

Prosecution  for  assault  with  intent  to  commit  murder,  §§  3071(2), 
3072,  pp.  3459,  3460   (form). 

§§  1-539,  pp.   3-lOlS,   in  vol  1;     §§  540-1929,   pp.  ]  021-2150,  in  vol.  2;     §§  1930-3085,   pp.   2160-3474 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  In  vol.  6. 
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Intoxication  of  defendant,  burden  of  proof  with  respect  to  fact  of,  §  3041, 
p.  3434  (form). 
Consideration  as  bearing  upon  question  of  sufficiency  of  provocation 

to  kill,  §  2S77.  p.  3173  (form). 
Consideration   of,   upon   question   of   deliberation   or   premeditation, 

§  2797,  pp.  3049,  3051  to  3053  (form). 
Effect  of  as  defense,  §  2794,  pp.  3040  to  3046  (form). 
Insanity  resulting  from,  §§  2795,  2796,  pp.  3046,  3047  (form). 
Justifiable  homicide,  see  Excusable  or  Justifiable  Homicide,  supra,  this 

title. 
Killing  person  other  than  one  intended,  when  manslaughter,  §  2880,  p. 

3174  (form). 
Limiting  effect  of  evidence,  §  3063,  p.  3454  (form). 
Evidence  as  to  insanity,  §  3064,  p.  3454  (form). 
Prior  difficulties,  §  3065,  p.  3455  (form). 
Threats  of  deceased,  §  3066,  p.  3455  (form). 
Looks  as  constituting  provocation,  §  2860(3).  p.  3153  (form). 
Malice  aforethought.  §  2818,  pp.  30S8,  3089  (form). 

Premeditated  design  as  including  malice  aforethought,  §  2821(4),  p. 

3097  (form). 
Premeditated  malice  aforethought,  §  2819(10),  p.  3093  (form);   §  2819 

(14),  p.  3094  (form). 
Sufficiency  of  evidence  to  show,  §  3073,  pp.  3460,  3461  (form). 
What  constitutes,  §  2819,  pp.  3090  to  3095  (form). 
Malice,  as  distinguishing  cliaracteristic  of  murder,  §  2817,  pp.  3085,  3086 
(form). 
As  element  of  assault  with  intent  to  murder  or  kill,  §  2904,  pp.  3203, 

3204  (form). 
As  question  of  fact  for  jury,  §  2904(1),  p.  3203   (form);    §  3024,  p. 

3404   (form). 
Coexistence  of  express  malice  and  passion,  §  2822(2),  p.  3099  (form); 

§  2843,  p.  3126  (form). 
Definition  of  as  not  confined  to  personal  ill  will  or  hatred,  §  2818,  pp. 

3086  to  3088  (form). 
Definition  of  express  malice,  §  2819(7),  p.  3093  (form). 
Implied  malice,  §  2820,  pp.  3095,  3096   (form). 

As  characteristic  of  murder  in  the  second  degree,  §  2849,  pp.  3136, 

3137  (form). 
Effect  of  coexistence  of  implied  malice  and  passion,  §  2878(1),  p. 

3173  (form). 
What  constitutes,  §  2784(1),  p.  3020  (form);    §  2819(7),  p.  3093 
(form). 
Matters   considered   in   determining  question   of,   §  3042(2),   p.   3435 
(form). 
Threats  of  defendant,  §  3045,  p.  3436  (form). 
Presumption  from  unlawful  use  of  deadly  weapon,  §  3029(18),  p.  3418 

rforni). 
Presumption  from  use  of  deadly  weapon,  §  3029,  pp.  3411  to  3419 

(form). 
Prosiuiiption  where  killing  by  defendant  is  established  or  admitted, 

8  :'.02(!.  T)r>.  3405  to  3410  (form). 
What  constitutes  in  general,  §  2818,  pp.  3086  to  3090  (form). 
Manner  of  killing,  killing  with  instrument  not  a  deadly  weapon  as  acci- 
dent, §  29:!2,  p.  3228  (form). 
I'se  of  deadly  weaixm,  §  2S39,  pp.  3113,  3114  (form). 
Manslaughter,  altsmce  of  malice  as  distinguishing  from  murder,  §  2852, 
pp.  3144,  .".145  (form). 
Advising  in  licat  of  passion  to  kill  ;iiintlicr  as,  §  2855,  pp.  3145,  3146 
(form). 


INDEX  5923 

HOMICIDE— Continued, 

Character  or  force  of  passion  actuating  defendant,  §  2857,  p.  3147 

(form). 
Condition  of  defendant's  mind  at  time  of  killing,  §  2873,  pp.  3168  to 

3171  (form). 
Cooling  time,  §  2875,  pp.  3171,  3172  (form). 
Degrees,  §§  2894  to  2898,  pp.  3186  to  3193  (form). 
Effect  of  coexistence  of  malice  and  suddenly  aroused  passion,  §  2878, 

pp.  3173,  3174  (form). 
Elements  of  involuntary  manslaughter,  §  2884,  pp.  3176,  3177  (form). 
Evidence  considered  on  issue  of,  §  3043,  p.  3435  (form). 
Killing  in  commission  of  unlawful  acts  not  amounting  to  a  fel- 
ony as,  §§  2885  to  2887,  pp.  3177  to  3180  (form). 
•  Killing  through  negligence  as,  §§  2888,  2889,  p.  3180  (form);    § 

2890,   p.  3181   (form). 
Killing  through  negligence  in  driving  automobile  as,  §  2892,  pp. 

3183  to  3186  (form). 

Killing  through  reckless  and  heedless  iiring  of  gim  as,  §  2891, 

pp.  3181  to  3183  (form). 

Elements  of  voluntary  manslaughter,  §  28r)l,  pp.  3141  to  3144  (form). 

Killing  as  result  of  abortion,  §  561(2,3),  pp.  1036,  1037  (form). 

Killing  by  wanton  and  reckless  firing  of  pistol,  §  2881,  p.  3174 

(form). 
Killing  through  gross  negligence  in  medical  treatment  as  con- 
stituting, §  2883,  pp.  3175,  3176  (form). 
Immediate  influence  of  sudden  passion,  §  2874,  p.  3171  (form). 
Intention  to  kill  as  necessary  element,  §  2853,  p.  3145  (form). 
Killing  different  person  from  one  intended,  §  2854,  p.  3145  (form). 
Killing  in  procuring  or  attempt  to  procure  an  abortion,  §  2882,  p. 

3175   (form). 
Killing  in  quarrel  originally  provoked  by  defendant,  §  2862,  p.  31o7 

(form). 
Killing  pursuant  to  mutual  agreement  to  commit  suicide,  §  2879,  p. 

3174   (form). 
Provocation,  acts  of  deceased  towards  others  than  defendant  as,  §§ 
2866   to   2871,    pp.    3162    to   3168    (form). 
Adultery  by  deceased  with  wife  of  defendant  as,  §  2868,  pp.  3163 

to  3165  (form). 
Arrest  of  defendant  without  warrant  as,  §  2865,  pp.  3161,  3162 

(form). 
Assault  or  assault  and  battery  as,  §  2861,  pp.  3154  to  3157  (form). 
Assault  upon  relative  of  defendant  as,   §  2871,   pp.   3167,  3168 

(form). 
Assault  upon  wife  of  defendant  as,  §  2867,  p.  3163  (form). 
Consideration  of  prior  circumstances  in  determining  sufficiency 

of,  §§  2876,  2877,  pp.  3172,  3173  (form). 
Insulting  conduct  towards  defendant's  wife  as,  §  2866,  pp.  3162, 

3163  (form). 
Insulting  words  towards  female  friend  of  defendant  as,  §  2870, 

pp.  3166.  3167  (form). 
Insults  to  female  relatives  of  defendant  as,  §  2869,  pp.  3165,  3166 

(form). 
Killing  in  mutual  combat,  §§  2863,  2864,  pp.  3157  to  3161  (form). 
Killing  in  mutual  combat  which  is  a  renewal  of  a  prior  contest, 

§  2864,  p.  3161  (form). 
Looks,  gestures,  or  words  as  constituting,  §  2860,  pp.  3153,  3154 

(form). 
Necessity  of  adequate  cause  for,  §  2858,  p.  3147  (form). 

§§1-539,  pp.   3-lOlS.   in  vol  1;     §§  540-1929,   pp.  1021-2150,   In  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  in  vol,  4;    §§  4361-5361.  pp.  4849-5564,  in  vol.  5. 
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Slight  assault  as,  §  2861(2),  p.  3155  (form). 
Trespass  on  premises  of  another  as,  §  2872,  p.  3168  (form). 
What  constitutes  adequate  cause  for  in  general,  §  2859,  pp.  3148 
to  3152   (form). 
Shooting  at  party  offering  provocation  and  killing  another,  §  2880, 

p.   3174   (form). 
Sudden  passion  inspired  by  sufiicient  provocation,  §  2856,  pp.  3146, 

3147  (form). 
What  constitutes  in  general,  §  2850,  pp.  3137  to  3141  (form). 
Medical  treatment,  gross  negligence  in,  as   constituting  voluntary  man- 
slaughter, §  28S3,  pp.  3175,  3176  (form). 
^Misadventure,  what  constitutes  homicide  by,  §  2926,  pp.  3222,  3223  (form). 
Motive,  absence  or  want  of  motive  as  circumstance  in  favor,  of  accused, 
§  2784(2,  4),  pp.  3021,  3022  (form). 
Necessity  of  showing,  §  2784,  pp.  3020  to  3022  (form). 
Murder,  by  lying  in  wait.  §§  2831,  2832.  pp.  3105,  3106  (form). 

Causes  of  killing,  §§  2823  to  2827,  2829.  2830,  pp.  3099  to  3104  (form) ; 

§  2835,  pp.  3107  to  3112  (form) ;    §  2836,  p.  3112  (form). 
Degrees,  §§  2840  to  2849,  pp.  3114  to  3137  (form). 

Deliberate  design  execiited  under  influence  of  sudden  passion  or  ex- 
citement, §  2822,  p.  3C99  (form). 
Distinguished  from  other  species  of  homicide.  §  2815,  p.  3083  (form). 
Elements  of  crime,  §  2814,  pp.  3077  to  3083  (form). 
Killing  because  of  interference  to  prevent  crime,  §  2824,  pp.  3100, 

3101  (form). 
Killing   because   of   refusal   of   deceased   to   sign   paper,   §   2825,   p. 

3101  (form). 
Killing  in  committing  another  offense,  §§  2835,  2836,  pp.  3107  to  3112 

(form). 
Killing  in  pursuance  of  unlawful  conspii-acy.  §  2828,  p.  3102  (form). 
Killing  occurring  in  general  melee.  §  2837,  p.  3112  (form). 
Killing  one  with  intent  to  kill  another.  §  2827,  p.  3102  (form). 
Killing  pai-amour  for  suspected  unfaithfulness.  §  2826.  p.  3101  (form). 
Killing  to  escape  arrest,  §§  2829,  2830,  pp.  3103,  3104  (form). 
Manner  of  killing,  §§  2831  to  2834,  pp.  3105  to  3107  (form) ;    §  2839, 

p.  3113  (form). 
Permitting  one  to  perish   through   exposure  to  weather,   §   2834,   p. 

3106  (form). 
Prem^'ditated  design,  §  2821.  pp.  3096  to  3099  (form). 
Presence  of  lualice  as  essential  or  distinguishing  characteristic  of,  § 
2817,  pp.  3085,  3086  (form). 
Mutual  combat,  assault  with  intent  to  murder  or  kill,  §  2916,  p.  3213 
I'form). 
Killing  in,  as  manslaughter,  §  2SG3,  pp.  3157  to  3161  (form). 
Killing  in,  pursuant  to  previously  formed  d(\sign  as  constituting  mur- 
der,  §   2954.   p.  3272   (form). 
Renewal  of  prior  contest  bv  mutual  consent,  §  2864.  p.  3161  (form). 
Right  (o  sot  up  plea  of  self-defense,  §  2952,  pp.  3267  to  3270  (form). 
Abandonment  of  by  defendant  as  restoring  right,  §  2957,  p.  3273 
(form). 
Negligence,  killing  as  result  of  criminal  negligence,  §§  2888, '2890,  pp.  3180, 
31S1  (form). 
Killing  MS  result  of  criminal  negligence,  evidence  considered  in  deter- 
mining chnracter  of  negligence,  §  3043,  p.  3435  (form). 
Ex|il<)si(in   of  boiler,   §  2S,S9,  p.  3180   (form). 
KcKligencc  in  driving  autom<)l)ile,  §§  2Si)2,  2803,  pp.  3183  to  3186 

(form). 
Reckless  liring  of  gun,  §  2892,  pp.  3181  to  3183  (form). 
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New  born  babe  dying  because  of  assault  on  mother  while  with  child,  § 

284S,  p.  3136  (form). 
Officers,  killing  by  officer  in  attempt  to  arrest  deceased,  §  2934,  p.  3229 
(form). 
Killing  by  officer  in  attempt  to  arrest  deceased,  arrest  for  breach  of 
the  peace,  §  2938,  p.  3234  (form). 
Duty   of  officer   not   to   use  unnecessary  force,   §   2936,   p.  3233 

(form). 
Duty  of  officer  to  give  notice  of  purpose  of  arrest,  §  2935,  p.  3232, 
(form). 
Killing  of  officer,   killing  to  escape  arrest,  §§  2829,  2830,  pp.  3103, 
3104  (form). 
Resisting  arrest  without  warrant,  §  2865,  pp.  3161,  3162  (form). 
Resisting  use  of  excessive  force  in  making  arrest,  §  2959,  p.  3275 
(form). 
Omission  of  defendant  to  act  resulting  in  death,  when  constitutes  murder, 

§  2S34,  pp.  3106.  8107  (form). 
Overt  act,   necessity  of,   to  justify  killing  on  theory  of   self-defense,   § 

2953(2),  p.  3271  (form) ;    §  2969.  pp.  3316,  3317  (form). 
Parties  to  offense,  aiding  and  abetting,  advising  in  heat  of  passion  to  kill 
another  as  manslaughter,  §  2855,  pp.  3145,  3146  (form). 
Aiding  and  abetting,  effect  of  reasonable  doubt  as  to,  §  3081,  pp.  3469, 
3470  (form). 
Liability  as  principal  of  one  aiding  or  encouraging  killing,  §  2805, 

pp.  3060  to  3070  (form). 
Liability  of  one  not  actually  present  at  scene  of  homicide  or  at- 
tempted homicide,  §  2807,  pp.  3071,  3072  (form). 
What  constitutes,  §  2806,  p.  3071  (form). 
Killing  subsequent  to  I'obbery  by  accomplice  of  defendant  in  robbery, 

§  2810,  p.  3074  (form). 
Liability  of  one  concealing  crime,  §  2809,  p.  3074  (form). 
Principals,  persons  liable  as,  §§  2804,  2805,  pp.  3060  to  3070  (form). 

Principals  in  second  degree,  §  2812,  pp.  3075,  3076  (form). 
Right  to  convict  one  not  present  at  time  and  place  of  killing  and  not 
indicted  as  an   accessory  before  the  fact,  §  2813,  pp.  3076,  3077 
(form). 
Passion,  character  or  force  of  passion  which  will  rebut  implication  of 
malice,  §  2857,  p.  3147  (form). 
Consistency  of  passion  with  presence  of  express  malice,  §  2822(5),  p. 
3099  (form) ;    §  2843,  p.  3126  (form) ;    §  2878,  pp.  3173,  3174  (form). 
Necessity  of  presence  of  to  reduce  offense  to  manslaughter,  §  2873, 

pp.  3168  to  S171  (form). 
Presence  of  as  precluding  conviction  for  assault  with  intent  to  mur- 
der, §  2905,  p.  3204  (form). 
Presence  of  both  sudden  passion  and  sufficient  provocation  as  neces- 
sary elements  of  manslaughter.  §  2856,  pp.  3146,  3147  (form). 
Person  killed  other  than  one  intended,  §  2827,  p.  3102  (form). 
When  killing  deemed  manslaughter,  §  2854,  p.  3145  (form). 
When  killing  murder  in  the  second  degree,  §  2847,  p.  3136  (form). 
Pleading  and  proof,  proof  of  averments  as  to  character  of  weapon  used, 
§  3145,  pp.  351S,  3519  (form). 
Proof  of  name  of  deceased  as  alleged.  §  3021,  p.  3402  (form). 
Poison,  killing  by  as  murder.  §  2833.  p.  3106  (form). 
Premeditation,    see    Deliberation    and    Premeditation,    supra,    this    title. 

Distinguished  from  intent  to  kill,  §  2844,  p.  3127  (form). 
Presumptions  and  burden  of  proof,  §  3032,  p.  3424  (form), 

§§  1-539,  pp.   3-1018,    in  vol  1:     §?  540-19?9,   pp.   1021-2150,   in   vol.  2;     §§  1930-30R5,  pp.  21fiO-3474 
in  vol.  3;    §§  3086-4560,  pp,  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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As  to  intent  or  malice,  §  3024,  p.  3404  (form). 

Inference  from  character  of  weapon  used,  §  3028,  pp.  3410,  3411 

(form). 
Inference  from  direction  of  weapon  against  a  vital  part,  §  3030, 

pp.  3419  to  3421  (form). 
Inference  from  use  of  deadly  weapon,  §  3029,  pp.  3411  to  3419 

(form). 
Presumption   of  intent   from  deliberate  killing,   §  3027,  p.  3410 

(form). 
Presumption  that  one  intends   the  natural  and  probable  conse- 
quences of  his  acts,  §  3027,  p.  3410  (form). 
Where  killing  by  defendant  is  established  or  admitted,  §  3026, 
pp.  3405  to  3410  (form). 
Degree  of  offense,  §  3031,  pp.  3421  to  3424  (form). 
Fact  of  intoxication  of  defendant,  §  3041,  p.  3434  (form). 
Issue  of  sanity,  §  3037,  pp.  3429,  3433  (form). 

Presumption  of  insanity  from  lack  of  motive  for  killing,  §  3038, 
p.  3433  (form). 
Issue  of  self-defense,  §  3033,  pp.  3424,  3428  (form). 
Perpetrator  of  crime,  §  3023,  p.  3404  (form). 
Presumption  from  failure  of  defendant  to  demand  inquest,  §  3046, 

p.  3436  (form). 
Presumption  that  fresh  provocation  influenced  defendant  rather  than 

old  grudge,  §  3032,  p.  3424  (form). 
Where  killing  alleged  to  be  accidental.  §  3036.  p.  3429  (form). 
Preventing  commission  of  crime,  killing  in  attempt  to  prevent  as  excus- 
able or  justifiable,  §§  3005  to  3007,  pp.  3390,  3391  (form). 
Principals,  see  Parties  to  Offense,  supra,  this  title. 
Provocation,  see  Manslaughter,  supra,  this  title. 

As  justifying  or  excusing  homicide,  §  3017,  p.  3401  (form). 
Right  to  set  up  plea  of  self-defense  as  affected  by  provocation  by  de- 
fendant of  difficulty,  §  2944,  pp.  3250  to  3263  (form). 
Punishment,  province  of  jury,  §  3084,  pp.  3472.  3473  (form). 

What  kinds  of  homicide  punishable,  §  2782(3),  p.  3019  (form). 
Questions  for  jury,  whether  instrument  of  killing  was  a  deadly  weapon, 

§  2839(3),  p. "3113  (form);    §  3029(12),  p.  3416  (form). 
Rape,  right  to  kill  in  defending  against  attempted  rape,  §  3007,  p.  3391 
(form). 
Right  to  kill  in  defending  against  attempted  rape,  rape  of  female 
relative,  §  2994,  p.  3381  (form). 
Reputation  or  character  of  deceased,  as  justification  for  killing,  §  3015, 

pp.  3:!99,  3400    (form). 
Retreat,  duty  to  retreat  as  bearing  on  right  of  self-defense,  §  2980,  pp. 
3347  to  3357  (form). 
Duty  to  retreat  as  bearing  on  right  of  self-defense,  duty  as  affected 
by  fact  Ibat  one  is  where  he  has  a  right  to  be,  §  2982,  pp.  3358 
to  3360   (form). 
Duty  as  dependent  on  whether  peril  will  be  increased,  §  2981,  p. 

3:!57  (form). 
Duty  to  retreat  to  the  wall,  §  2924(2),  p.  .3221  (form). 
Plea  of  self  defense  in  prosecution  for  assault  with  intent  to  mui*- 
der  or  l<ill,  §  2912,  pp.  3211.  3212  (form). 
■Rcvcngo,  killing  fnuii  motives  of.  §  2S23,  jip.  3099,  3100  (form). 

Necessity   that  (Icfcndaiit  setting  up  plea  of  self-defense  should  not 

liave  ar-tc(I  in  s|)irit  of  revenge,  S  29(!7.  i)]).  .'{."lOl,  3.305  (form). 
Revenging   unlawful    intercourse   with   defendant's   wife,    §   2832,   p. 
310<i   (form). 
Robbery,  killing  in  the  course  of  commission  as  murder,  §  2835,  pp.  3107 
to  3111  (form). 
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Self-defense,  §  2942,  pp.  32.36  to  3249  (form). 

Application  of  doctrine  of  reasonable  doubt,  §  320,  p.  603. 
Defense  to  prosecution  for  assault  with  intent  to  murder  or  kill,  § 
2910,  pp.  3205  to  3210  (form). 
Defending  against  assault  by  one  and  wounding  another,  §  2919, 

p.  3216  (form). 
Defending  against  assault  made  by  prosecuting  witness  to  pre- 
vent defendant  from  seeing  his  child,  §  2914,  p,  3212  (form). 
Duty  to  retreat,  §  2912,  pp.  3211,  3212  (form). 
Necessity   of  showing  actual   danger,   §  2910(8),  pp.   3209,   3210 

(form). 
Provocation  by  defendant,  §  2911,  pp.  3210,  3211  (form). 
Renewal  of  combat  by  defendant  after  attack  by  prosecuting  wit- 
ness has  ceased,  §  2913,  p.  3212  (form). 
Withdrawal   by    defendant   after   aggression,   §   2911(2),   p,   3211 
(form) ;    §  2911(3),  p.  3211  (form). 
Assault  with  hand  or  fist  as  justifying  slaying  in  self-defense,   §§ 

2961(14),  2962,  p.  3285  (form). 
Belief  by  defendant  in  danger  and  reasonable  cause  for  such  belief 

as  justification  for  killing,  §  2965,  pp.  3286  to  3303  (form). 
Burden  of  proof  with  respect  to  issue  of,  §  3033,  pp.  3424,  3428  (form). 
Commission  of  other  offense  as  affecting  right  of,  §  29S9,  p.  3372 

(form). 
Condition  of  defendant's  mind  at  very  time  of  homicide,  §  2971,  p. 

3329  (form). 
Consistency  of  defenses  of  insanity  and  of  self-defense,  §  2990,  p. 

3372  (form). 
Defending  against  one  person  and  killing  another,  §  2931,  pp.  3227, 

3228  (form). 
Duty  not  to  choose  path  which  is  likely  to  lead  to  an  anticipated 

combat,  §  2949,  p.  3266  (form). 
Duty  of  defendant,  after  having  provoked  difficailtv  to  withdraw,  § 

2944(3),  p.  3254  (form) ;    §  2947,  pp.  3264  to  3266  (form). 
Duty  to  retreat,  §  2970,  p.  3322  (form);    §  2972(4),  p.  3332  (form);    § 
2980,  pp.  3347  to  3357  (form). 
As  affected  by  fact  that  defendant  is  in  a  place  where  he  has  a 

right  to  be,  §  2980(10, 11),  p.  3353  (form). 
As  dependent  on  whether  peril  will  be  increased,  §  2981,  p.  3357 

(form). 
Where  one  attacked  in  his  own  home  or  on  his  own  premises,  § 
2982,  pp.  3358  to  3360  (form). 
Evidence  considered  on  issue  of.  §  3053,  pp.  3445,  3446  (form). 
Force  used  in  repelling  attack,  continuing  combat  after  disabling  de- 
ceased, §  2986,  pp.  3370,  3371  (form). 
Duty  not  to  use  excessive  force,  §  2985,  pp.  3362  to  3370  (form). 
Killing  in  attempt  by  defendant  to  eject  trespasser  from  his  lancC  § 

2958,  pp.  3274,  3275  (form). 
Killing  in  mutual  combat,  effect  of  abandonment  of  combat  by  de- 
fendant, §  2957,  p.  3273  (form). 
Killing  in  resisting  use  of  excessive  force,  by  officer  in  making  arrest, 
§  2959,  p.  3275  (fonn). 
To  prevent  defendant  from  committing  a  felony,  §  2960,  p.  3276 
(form). 
Killing  of  one  coming  to  assistance  of  another  who  is  attacking  de- 
fendant, §  2988,  pp.  3371,  3372  (form). 
Killing  through  cowardice  as  not  justifiable  on  theory  of  self-defense, 
§  2968(6, 10, 14, 17),  pp.  3309,  3310,  3312,  3314  (form). 

§§  1-539,  pp.  3-1018.    in  vol  1:     §§  540-1929,   pn.   1021-2150,   In  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol,  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Killing  to  escape  arrest,  §  3010,  p.  3393  (form). 

Matters   considered   in   determiuins   reasonableness   of   apprehension 

by  defendant  of  danger,  §  2972,  pp.  3329  to  3332  (form);    §§ 

2974,  2975,   pp.  3333  to  3335  (form). 

Character  of  deceased  for  violence,  §  2974,  pp.  3333  to  3335  (form). 

Effect  of  communication  of  alleged  threats  not  actually  made, 

§  2979,  pp.  3345  to  3347  (form). 
Effect   of  hostile   demonstrations   of   companion   of  deceased,   § 

2973,  pp.  3332,  3333  (form). 
Effect  of  prior  threats  communicated  by  others,  §  2978,  pp.  3343 

to  3345  (form). 
Effect  of  prior  threats  in  presence  of  defendant,  §  2977,  p.  3343 

(form). 
Knowledge  by  defendant  of  violent  character  of  deceased,  §  2974 

(2,  3),  pp.  3333  to  3335  (form). 
Prior  difficulties  with  deceased  and  threats  by  him,  §  2976,  pp. 

3335  to  3343  (form) ;    §§  2977,  2978,  pp.  3343  to  3345  (form). 
Relative  size  and  strength  of  parties,  §  2975,  p.  3335  (form). 
Mutual  insults  preceding  assault  by  deceased,  §  2948,  p.  3206  (form). 
Nature  of  assault  by  deceased  and  imminence  of  danger,  §  2901,  pp. 
3276  to  3285  (form);    §  2965(14),  p.  3295  (form). 
Fear  of  bodily  injury  less  than  felony,  §  2964,  p.  3286  (form). 
Necessity  of  belief  of  defendant  in  danger,  §  2906,  p.  3303  (form). 
Necessity  of  overt  act  indicative  of  danger,  §  2968(21),  p.  3315  (form) ; 

§  2969,  pp.  3316,  3317  (form). 
Necessity  of  reasonable  ground  to  apprehend  danger  to  life,  §  2968, 

pp.  3305  to  3316  (form). 
Necessity  of  requests  for  instructions,  §  467,  p.  831. 
Necessity  that  belief  in  danger,  and  not  spirit  of  revenge,  should  ac- 
tuate defendant,  §  2967,  pp.  3304.  3305  (fonn). 
Presumption  from  absence  of  motive  for  alleged  acts  of  deceased,  § 

3035,  p.  3429  (form). 
Presumption  from  character  of  weapon  used  by  deceased  as  to  his 

intent,  §  3034,  p.  3428  (form). 
Province  of  jury,  §  117,  p.  208. 

Provocation  by  defendant  as  affecting  right  to  set  up  plea  of  self 
defense,  §  2944,  pp.  3250  to  3263  (form). 
Arming  by   defendant  to  protect  himself  against  another  than 

deceased,  §  2951,  p.  3207  (form). 
Killing  in  an  attempt  to  secure  an  apology  from  deceased  for  in- 
sulting wife  of  defendant,  §  2950,  p.  3267  (form). 
Killing  in  mutual  comliat,  ij  2952,  pp.  3267  to  3270  (form). 
Killing  in  «|u:irrol  provoked  by   defendant  for  such  purpose,  § 

2955,  pp.  .■!272,  3273   (form). 
Killing  in  sudden  brawl  or  quarrel,  §  2953,  pp.  3271,  3272  (form). 
Provoking  combat  with  design  to  use  deadly  weapon  in  emergen- 
cy, §  29.56.  p.  3273  (form). 
Provoking  diliicnlty  without  intent  to  do  serious  bodily  injury,  § 
2910,  p.  32(i4  (form). 
Ilosistance  by  officer   of  assault  made  by  deceased  while  resisting 

arrest,  §  2938,  p.  3234  (form). 
Riglit  as  l):iKed  on  law  of  necessity,  §  2943,  pp.  3249,  .3250  (form). 
iCiglit   of  (h'fendani  on  bis  own  premises,  necessity   of  request  for 

instnielions,  S  470,  p.  848. 
Right  of  dcfeiidiint.  seeking  out  deceased  in  his  own  home,  §  2945,  p. 

.•;263  (form). 
Right  of  i)ursuit   in  self-defense.  §  2987,  p.  ;'.:!7]   (form). 
IMght  to  nrni  in  anl  ieiiuition  of  at1a<-k,  S  29S3.  ])\).  .3300,  .3.361  (form). 
Right  to  kill  (o  avoid  great  bodily  barm,  §  29(!3,  p.  32S5  (form). 
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Riglit  to  strike  in  anticipation  of  attack,  §  2084,  p.  3361  (form). 
Kule  tliat  the  law  of  self-defense  is  to  l)e  used  as  a  shield,  and  not  a 

sword,  §  2944(8,  9, 10),  pp.  3257  to  3260  (form). 
Standpoint  of  defendant  taken  from  wliich  to  view  reasonableness  of 

causes  for  belief  in  danger,  §  2970,  pp.  3322,  3323,  3326  (form). 
Sufficiency  of  evidence  on  question  of,  §  3075,  pp.  3462,  3463  (form). 
Test  of  danger  by  appearance  of  circumstances  to  defendant  at  time 

of  killing,  §  2970,  pp.  3317  to  3329  (form). 
Uncommunicated  throats  of  deceased  as  bearing  on  his  intent  to  pro- 
voke difficulty,  §  3054,  pp.  3446,  3447  (form). 
Withdrawal  by  defendant  alter  aggression  as  restoring  his  right  of 
self-defense,  §  2947,  pp.  3264  to  3266  (form). 
Shooting  to  alarm,  as  ground  for  conviction  of  -assault  with  intent  to 
murder  or  kill.  §  2920,  p.  3217  (form). 
Death  resulting  from,  as  accident,  §  2930,  p.  3226  (form). 
When  death  from,  cause  for  prosecution  for  murder,  §  2838,  p.  3113 
(form). 
Subjects  of  homicide,  killing  of  new  bom  babe,  §  2785,  pp.  3022,  3023 

(form). 
Sudden  affrav,  when  homicide  in  course  of  excusable  as  in  self-defense, 

§  2953,  pp.  3271,  3272  (form). 
Sufficiency  of  evidence,  §  3068.  pp.  3455  to  3457  (form). 
Threats,  of  deceased,  as  bearing  on  necessity  of  killing  by  defendant  in 
defense  of  another,  §  2999,  p.  3383  (form). 
Of  deceased,  as  bearing  on  question  of  self-defense,  §§  2976  to  2978, 
pp.  3335  to  3345  (form). 
As  iustification  for  killing,  §  2976(1,  3,  5,  6),  pp.  3335  to  3337, 

3341  (form) ;   §  3016,  pp.  3400,  3401  (form). 
Compiunication   to   deff*idant   of   threats   not   actually   made,    § 

2979.  pp.  3345  to  3347  (form). 
Consideration    of    uncommimicated    threats    upon    question    of 

intent  to  provoke  difficulty,  §  3054,  pp.  3446,  3447  (form). 
For  what  purpose  may  be  considered  in  general,  §  3066,  p.  3455 
(form) . 
Of  defendant,  consideration  on  question  of  malice,  §  3045,  p.  8436 
(form). 
Trespassers,  death  resulting  from  firing  gun  to  alarm  as  accident,  |  2930, 
p.  3226  (form). 
Killing  in  attempt  to  eject  from  premises  of  defendant  as  excusable 

or  justifiable,  §  3004,  pp.  3389,  3390  (form). 
Killing  in  attempt  to  eject  trespasser  as  justifiable  on  theory  of  self- 
defense,  §  2958,  pp.  3274,  3275  (form). 
Right  to  kill  in  resisting  attempted  trespass,  §  3012,  pp.  3394  to  3397 
(form). 
Unfaithfulness  of  deceased  as  wife  of  defendant  as  justification  or  excuse, 

§  3019,  p.  3402  (form). 
Unwritten  law,  §  2832,  p.  3106  (form) ;    §  2868,  pp.  3163  to  8165  (form). 
Verdict,  form,  §  3082,  pp.  3470  to  3172  (form). 

Where  defense  of  insanity  interposed,  §  30S3,  p.  3472  (form). 
What  constitutes  in  general,  §  2782,  pp.  3018,  3019  (form). 
Words  as  constituting  provocation,  §  2860,  pp.  3153,  3154  (form). 

As  justification  for  homicide,  §  2953(2),  p.  3271  (form) ;    §  2976(6),  p. 
3341  (form). 

HOP  ALE, 

Liability  for  selling,  §  3190,  p.  3549  (form). 

|§  1-539,  pp.   3-1018,   in  vol  1;     §§  540-1.029,   pn.   1021-2150,   in  vol.' 2;     §§  1930-30S5,   pp.   2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-53&1,  pp.  4S49-5664,  in  vol.  5. 
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Accounting  between  members  of  firm  formed  to  make  books  on,  §  2736, 

p.  2970  (form). 
Criminal  liability  for  betting  on,  §  2730,  p.  2967  (form). 

HORSE   RAILROADS, 

See  Carriers  of  Passengers. 
Care  required  from  driver  of  borse  car,  §  4825,  p.  5062  (form). 

HORSES, 

See  Animals;    Livery  Stable  Keepers. 

HOSPITALS, 

Charitable  hospital,  liability  for  injuries  to  visitor,  §  3091,  p.  3480  (form). 
Detaining  patient  against  will,  §  3090,  p.  3479  (form). 

Liability  for  unlawful  detention,  §  3090.  p.  3479  (form). 
Fires,  care  required  to  avoid,  §  3086(1),  p.  3477  (form). 
Injuries  to  property  through  maintenance  of  pesthouse  in  vicinity,  liabil- 
ity of  city,  §  3902,  p.  4237  (form). 
Negligence,  injuries  to  patient,  §  30S6.  p.  3477  (form). 

Injuries  to  patient,  burden  of  proof,  §  30S9,  pp.  3478,  3479  (form). 
Contributory  negligence  of  patient,  §  30SS,  p.  3478  (form). 
Duty  in  applying  hot  water  bag,  §  3087,  p.  3478  (form). 
Visitors,  duty  of  hospital  to  keep  premises  in  reasonably  safe  condition,  § 
3091,  p.  3480  (form). 

HOSTILE  POSSESSION. 
See  Adverse  Possession. 

HOTELS, 

See  Innkeepers. 

HOUSEHOLDERS. 

Exemptions,  §  2366,  p.  2700  (form). 

HOUSE   OF  ILL  FAME, 
See  Disorderly  House. 

HUSBAND  AND  WIFE, 

Abandonment  of  wife  and  nonsupport,   criminal  liability  of  husband,  § 
3108,  pp.  3493,  3494  fform). 
Criminal   liability   of  husband,   defense  of  departure   of  wife  from 
homo.  §  3111,  p.  .3495  (form). 

Effect  of   fact   that   wife  has   obtained   necessaries   from   other 

sources  than  husband,  §  3110,  p.  3495  (form). 
Liability  of  husband  after  separation  from  wife,  §  3109,  p.  3494 
(form). 
What  constitutes  abandonment,  §  3108(2),  p.  3493  (form) ;   §  3109(2),.  p. 
3494  (form). 
Agency  of  husband  for  wife,  §  3092,  p.  3483  (form). 

Agency  for,  so  as  to  charge  wife  with  husband's  negligence,  §  3093, 

pp.  3483,  3484  (form).     " 
Liability  of  husband   to  third  person,  §  4257,  pp.  4.521,  4522  (form). 
Agency  of  wife  for  husliaiid,  liability  of  husband  for  goods  sold  to  wife,  § 

:i(t9(,  pp.  3484,  .3485  (form). 
Alienation  of  affections,  §  3112,  ])p.  .3495  to  3498  (form). 

Alii'iiatiou  due  to  other  causes  than  defendant's  acts,  §  3114,  pp.  3498, 

;{499   (form). 
Damages,  S  -'^127,  pp.  3.506,  .3507  (form). 

ElTfct  of  fiiiliirc  lo  prove  adultery,  S  ■"•126,  p.  3506  (form). 
Effect  of  iMiliai)i)iii<'ss  of  domestic  relations  prior  to  alleged  wrongful 
iicts  of  defendant,  §  3116,  pp.  3500,  .".501  (form). 
Mitigation  <»f  (hinnigcs,  §  .''>12S,  jip.  .■{■507,  3.50,S  (form). 
Effect  of  willingness  of  sixmso  of  jilaintiff  to  lie  a  party  to  wrongful 
acts  of  defendant,  §  3117,  p.  3501  (form). 
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Exemplary  damages,  |  3129,  p.  3508  (form). 

Liability  for  making  it  unpleasant  for  plaintiff  to  live  in  home  pro- 
vided by  busband,  §  3119,  p.  3502  (form). 
Liability  of  parents  of  spouse  of  plaintiff,  §  3118,  p.  3502  Cform). 
Liability  where  other  caused  than  defendant's  acts  contribute  to,  § 

3115,  p.  3500  (form). 
Loss  of  conjugal  fellowship,  society,  and  aid  as  basis  of  action,  §  3113, 

p.  3498  (form). 
Matters  considered  in  determining  issues,  §  3121,  p.  3503  (form). 
Statement  of  spouse  to  plaintiff  and  relations  of  parties  subse- 
quent to  such  statement,  §  3122,  pp.  3503,  3504  (form). 
Mitigation  of  damages,  §  3128,  pp.  3507,  3508  (form). 
Necessity  of  showing  pecuniary  loss  as  element  of  cause  of  action  for, 

§  3113,  p.  3498  (form). 
Sufficiency  of  evidence  of  illicit  intercourse,  §  3124,  p.  3504  (form). 
Sufficiency  of  proof  of  adulterous  disposition,  §  3125,  p.  3506  (form). 
Sufficiency  ofe  proof  of  malice,  §  3123,  p.  3504  (form). 
Verdict  where  several  defendants,  §  3130,  p.  3508  (form). 
Assault  on  wife,  liability  of  husband,  §  853,  p.  1243  (foi-m). 
Assumpsit  against  husband  for  money  lent  to  wife,  §  3867,  p.  4206  (form). 
Community  property,  presumptions,  §  3099,  p.  3486  (form). 

Presumption  that  debt  incurred  by  husband  is  a  community  debt,  § 
3103,  pp.  3489,  3490   (form). 
Conveyances  between,  preference  of  wife  as  creditor,  §  2680,  p.  2926  (form). 

Presumption  as  to  good  faith,  §  2712,  p.  2956  (form). 
Conveyance  to  husband  or  wife,  presumption  that  subject  of  conveyance 

is  community  property,  §  3099,  p.  3496  (form). 
Credibility  of  testimony  of  wife  of  accused,  §  19,  p.  33. 
Criminal    conversation,    sufficiency    of    evidence,    §    3124,    pp.   3504,   3505 

(form). 
Criminal  liability  of  wife,  defense  of  coercion  by  husband,  §  1931,  pp. 

2161,  2162  (form). 
Death  of  husband,  recovery  by  wife,  see  Death. 
Deed   by  wife   of  homestead,   sufficiency   of   acknowledgment,   §   635,   p. 

1093  (form). 
Injuries  ro  wife,  imputing  negligence  of  husband  to  wife,  §  4088,  pp.  4399, 
4400  (form). 
Measure  of  recovery  for,  §§  2050,  2051,  p.  2423  (form) ;    §  2052,  pp. 

2424  to  2426  (form). 
Negligence  of  physician,  §  4217(3),  p.  4487  (form). 
Larceny  by  husband  from  wife,  §  3310,  p.  3640  (form). 
Liability  of  wife  to  third  persons,  estoppel  of  wife  to  resist  liability,  § 
3100,  p.  3486  (form). 
Liability  for  debts  of  husband,  §  3104,  p.  3490  (form). 
Liability  of  wife  on  contract  of  husband,  §  3103,  pp.  3489,  3490  (form). 
Liability  of  wife  predicated  upon  agency  of  husband,  §  3101,  pp.  3486 

to  34S9  (form). 
Ratification  by  wife  of  husband's  act.  §  3102,  p.  3489  (form). 
Necessaries,  liability  of  husband  for,  §  3094(1),  p.  .3484  (form). 
Notice  by  husband  not  to  extend  credit  to  wife,  effect,  %  3094(2),  pp.  3484, 

3485  (form). 
Pleading  and  proof  in  action  for  criminal  conversation,  §  3126,  p.  3506 

(form). 
Presumptions  and  burden   of  proof,   action   against  husband  for  goods 
furnished  wife,  §  3094(2),  p.  3484  (form). 
Action  for  alienation  of  affections,  §  3120,  p.  3503  (form). 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474» ' 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  o. 
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Authority  of  husband  to  act  as  agent  of  wife  in  maliing  contract,  { 

3101,  p.  3489  (form). 
Defense  of  wife  that  notes  sued  on  were  signed  as  surety,  §  3106,  p. 
3492  (form). 
Separate  estate  of  wife,  charges  against  estate,  §§  3100  to  3106,  pp.  3486 
to  3492  (form). 
Presumption  from  possession  of  husband,  §  3097,  pp.  34S.5,  3486  (form). 
Presumption  that  property  of  wife  acquired  with  means  furnished 

by  husband,  §  3096,  p.  3485  (form). 
Right  of  married  woman  to  own  property  in  her  own  right,  §  3310,  p. 

3640  (form). 
Right  of  wife  to  control,  §  3098,  p.  34S6  (form). 

Right  of  husband  to  eject  person  upon  wife's  land  by  her  invi«> 
tation,  §  861,  p.  1249  (form). 
Right  of  wife  to  convey  homestead  on  abandonment  by  husl)and,  § 

2780,  p.  2997  (form). 
Right  of  wife  to  recover  wages  for  her  personal  labor  not  performed 

for  the  family,  §  2052(1),  p.  2424  (form). 
Subjecting  to  debts  of  husband,  §  309G,  p.  34S5  (form). 
What  constitutes,  §  3095,  p.  3485  (form). 
Support  of  wife,  duty  of  husband,  criminal  liability  for  failure  to  per- 
form, §§  3108  to  3111,  pp.  3493  to  3495  (form). 
Suretyship  by  wife  for  husband,  prohibition  against  wife  becoming  sure- 
ty, §  3105,  pp.  3491,  3492  (form). 
Wife  beating,  criminal  liability  of  husband,  §  3107,  pp.  3492,  3493  (form). 

HYPNOTISM, 

Necessity  of  license  to  treat  patient  by,  §  4187(1),  p.  4469  (form). 

HYPOTHETICAL  QUESTIONS, 
See  Opinion  Evidence. 
Weight  of  expert  testimony  given  in  answer  to,  §  209,  p.  409. 

HYPOTHETICAL  STATEMENTS, 

Duty  of  court  not  to  include  more  than  essential  facts,  §  287,  p.  557. 
Power  of  court  to  direct  verdict  or  declare  law  upon,  §§  116,  117,  pp.  206 

to  209. 
Proi)riety   of  instructions  grouping  facts  for  purpose  of  declaring  law 

thereon,   §  285,  p.   552. 
Sufficiency,  §  286,  p.   .5.53. 
When  instructions  should  be  hypothetical  in  form,  §  284,  p.  551 


ICE, 

Carrier's  duty  to  keep  steps  free  from,  §  1565.  pp.  181.3.  1814  (form). 
Duty  of  city  as  to  streets,  §  3947,  pp-  4273  to  4270  (form). 

roiocY, 

See  Insanity. 

IGNORINrj   ISSITES,  DEFENSES  OR  EVIDENCE, 
Itule  against,  §§  143  to  145,  pp.  2S4  to  296. 

Limitations  of  rule  against,  §  145,  pp.  294  to  296. 

ILLEGAL  C/)NTHACTS, 
S(!e  Contracts. 

ILLE<;iTIMATE  CHILDREN, 
See  IJastardy. 

ILL  FAME, 

Soo  Disordrrly  House. 
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ILLICIT  COHABITATION, 

See  Adultery  ;    Fornication  ;    Lewdness. 

ILLUSION, 

See  Delusions. 

ILLl'STRATIONS, 

Propriety  of  use  of,  §  398,  p.  720. 

Abstract  statement  of  legal  principles  for  purpose  of,  §  122,  p.  229. 
As  improper  comment  on  evidence,  §  32,  p.  63. 

IMBECILITY, 

See  Insanity. 

IMMUNITY, 

Effect  of  promise  of,  as  affecting  credibility  of  witness,  §  159,  p.  317. 

IMPEACHMENT  OF  WITNESSES, 
See  Witnesses. 

IMPLIED  CONTRACTS, 

See,  also.  Contracts. 

Compensation  specified  in  contract,  implication  of  promise  to  pav  addi- 
tional sum,  §  1829,  p.  2091  (form). 

Factors,  duty  to  pay  drafts  drawn  by  principal,  §  2402,  p.  2719  (form). 

Insane  person,  liability  for  necessaries  furnished  him,  §  1830,  pp.  2091, 
2092  (form). 

Province  of  .iury,  question  of  implication  as  one  of  fact,  §  89,  p.  172. 

Relatives,  presumption  that  services  rendered  between  were  intended  to 
be  gratuitous,  §  1830,  p.  2091  (form). 

Rendition  of  services  by  one  which  another  is  legally  bound  to  perform. 
§  1827,  p.  2090  (form). 

What  constitutes  in  general,  §  1826,  p.  2090  (form). 

Where  no  price  agreed  upon  for  services  rendered,  §  1S28,  p.  2090  (form). 

IMPLIED  MALICE, 

See  such  titles  as  Homicide ;   Libel  and  Slander,  etc. 

IMPLIED  WARRANTY, 

See  Sales. 

IMPOUNDING, 

Animals,  §  791,  p.  1203  (form). 

IMPRISONMENT, 
See  Punishment. 

IMPROVEMENTS, 

Definition  of  within  law  of  adverse  possession,  §  679,  p.  1124  (form). 
Landlord  and  tenant,  right  of  tenant  to  compensation  for,  §  3276,  pp.  3605, 

3606  (form). 
Mining  leases,  right  of  lessee  to  allowance  for,  §  3853,  pp.  4193,  4194 

(form). 
Necessity  of,  as  showing  actual  adverse  possession,  §  676,  pp.  1121,  1122 

(form). 
Reimbursement  of  occupying  claimant  for,  §  2195,  pp.  2543,  2544  (form). 
Good  faith  and  color  of  title,  §  2196,  p.  2545  (form) ;    §  3131,  pp.  3509, 
3510  (form). 
Burden  of  proof,  §  3131,  p.  3509  (form). 

Matters  considered  in  determining  good  faith,   §  3131,  p.  3509 
(form). 
Reimbursement  of  vendee  of  land  on  refusal  to  complete  purchase,  §  5149, 
pp.  5353,  5354  (form). 

§§  1-529,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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IMPUTED  NEGLIGENCE, 

See  Negligence. 

INADVERTENT  ERRORS, 

Effect  of,  §  397,  pp.  716  to  720. 

INCEST, 

Consent  of  prosecuting  witness,  evidence  as  to,  §  3134,  p.  3511  (form). 

Necessity  of  showing,  §  3133,  p.  3511  (form) ;    §  3138,  p.  3514  (form). 
Corroboration  of  prosecuting  witness,  necessity  of,  §  3137,  pp.  3512,  3513 

(form). 
Elements  of  offense,  §  3132,  p.  3511  (form). 
Other  acts  than  that  alleged  in  indictment,  limiting  effect  of  evidence  of, 

§  3135,  pp.  3511,  3512  (form). 
Sufficiency  of  evidence,  §  3136,  p.  3512  (form). 

Necessity  of  proving  specific  act  to  satisfaction  of  all  the  jury,   § 
3139,  p.  3514  (form). 

INCLUDED  OFFENSES, 

See  Criminal  Law ;  Indictment  and  Information ;  and  titles  relating  to 
specific  crimes. 

INCOMPETENT  PERSONS, 

See  Insanity. 
INCONSISTENT  OR  CONTRADICTORY  INSTRUCTIONS, 
Rule  against,  §§  427  to  4.30,  pp.  766  to  774. 
Specific  applications  of  rule,  §  428,  p.  772. 

INT)ECENT  ASSAULT, 

See  Assault  and  Battery. 

INDEMNITY, 

Contractor  indemnffying  owner  against  claims  by  tenant  for  interference 
with  business,  §  3140,  p.  3515  (form). 

Measure  of  liability,  agreement  by  assignee  of  contract  of  sale  to  indem- 
nify assignor  against  consequences  of  breach,  §  3141,  p.  3516  (form). 

Release  from  liability,  §  3142,  p.  3516  (form). 

When  liability  accrues,  §  3140,  p.  3515  (form). 

INDEPENDENT  CONTRACTORS, 

Facts  showing  relation  of,  §  3616(1).  p.  3889  (form). 

Liability  of  owner  for  injuries  accruing  to  third  persons  in  course  of  pros- 
ecution of  worlv  by  contractor,  §  1574,  p.  ISIS  (form). 
Injuries  to  spectators  at  exhibition  conducted  by,  §  763,  p.  1181  (form). 
Liability  of  abutting  owner  for  obstruction  of  street,  §  590,  p.  1054 
(form). 
Liability  of  owner  for  injuries  to  employees  of  contractor,  §  2220,  p.  2571 
(form);   §§  3830,  3831,  pp.  4179  to  4182  (form). 

INDEXES, 

Lial)ility  of  register  of  deeds  for  negligence,  §  4575,  p.  4S56  (form). 

INDIANS, 

Validity  of  conveyance  by  minor,  §  3143,  p.  3517  (form). 

INDICTMIONT  AND  INFORMATION, 

Conformity  of  instructions  to  allegations  of  indictment  or  to  issues  raised 
by  ])loadiiigs,  §  1.3.3,  p.  254. 
Indictment  cliarging  only  one  criminal  act  and  proof  of  several  dis- 
tinct offenses,  §  1.".0.  p.  2.58. 
Instniclions  on  conspiracy  although  not  alleged  in  indictment,  §  135, 

p.  2.17. 
Jjiniitation  of  rule  requiring,  §  134,  p.  2.^)6. 
Degi-coH  or  grades  of  offense  involved,  necessity  that  instructions  be  based 
on  Indictment,  §  310,  p.  598. 
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INDICTMENT  AND  INFORMATION— Continued, 

Included  offenses,  §  2923,  p.  3218  (form) ;    §  3022,  p.  3403  (form) ;    §  4549, 
pp.  4S40,  4841  (form) ;   §  4562,  p.  4850  (form) ;   §  4614,  p.  4887  (form). 
Necessity  and  propriety  of  instructions,  §  315,  pp.  594  to  598. 
Sufficiency  of  instructions,  §  317,  p.  600. 
Indictment  containing  more  than  one  count,  necessity  of  charging  sepa- 
rately as  to  each  count,  §  136,  p.  257. 
Inference  of  guilt  from.  §  1960,  p.  2207  (form) ;    §  1993(9),  p.  2284  (form) ; 

§  2007(4),  p.  2321  (form). 
Names,  necessity  of  using  diligence  to  ascertain  names  before  alleging 
that  they  are  unknown,  §  3144,  p.  3518  (form). 
Variance,  §  3021,  p.  3402  (form) ;    §  3146,  p.  3519  (form) ;    §  4535,  pp. 
4828,  4829  (form). 
Pleading  and  proof,  §  3145.  pp.  3518,  3519  (form). 

Averments  as  to  time,  §  3327(1),  p.  3660  (form) ;   §  4534,  p.  4828  (form). 
Proof  of  date  of  offense  as  alleged  in  indictment,  §  4191,  p.  4471 

(form). 
Prosecution  for  abortion,  §  570,  p.  1042  (form). 
Prosecution  for  assault  and  battery,  §  908,  p.  1276  (form). 
Prosecution  for  larceny,  §  3327(1),  p.  3660  (form). 
Averments   as  to   weapons  in  prosecution   for  homicide,   §  3145,  p. 

3518  (form). 
Included  offenses,  §  315,  pp.  594  to  598 ;    §  317,  p.  600 :    §  2923,  p.  3218 
(form) ;    §  3022,  p.  3403  (form) ;    §  4.549,  pp.  4840,  4841  (form) ; 
§  4562,  p.  4850  (form) ;    §  4614,  p.  4887  (form). 
Conviction  of  common  assault  in  prosecution  for  assault  with  in- 
tent to  murder  or  lull,  §  2923.  pp.  3218,  3219  (form). 
Prosecution  for  burglary,  §§  1348,  1349.  pp.  1625  to  1627  (form). 
Prosecution  for  homicide,  §  3022.  p.  3403  (form). 
Indictment  or  information  containing  several  counts,  §  3147,  p.  3519 

(form). 
Particular  prosecutions,  abortion,  §  568,  p.  1041  (form). 
Adultery,  §  661,  pp.  1105,  11C6  (form). 
Assault  and  battery,  §  873,  p.  12.55  (form). 
Burglary,  §§  1.346  to  1349,  pp.  1625  to  1627  (form). 
Embezzlement,  §  2254,  p.  2608  (form). 
False  pretenses,  §§  2458,  2459,  p.  2759  (form);    §  2471,  p.  2766 

(form). 
Forgery.  §  2612,  p.  2862  (form). 
Illegal  sale  of  liquor,  §  .3206.  p.  .3560  (form). 
Perjury,  §  4181,  p.  4466  (form) ;    §  41S2,  pp.  4466,  4467  (form) ; 

§  4183,  p.  4467  (form). 
Robbery.  §§  4611  to  4613,  p.  4886  (form). 
Proof  of  names.  §  3021,  p.  3402  (form). 

Variance  with  respect  to  name  of  prosecuting  witness,  §  3146,  p. 
3519  (form) ;   §  4535,  pp.  4828,  4829  (form). 
Pbwer  of  jury  to  determine  question  of  sufficiency.  §  98,  p.  183. 
Reference  of  jury  to  indictment  to  determine  elements  of  offense  charged, 
§  406,  p.  727. 

INEVITABLE  ACCIDENT, 

See  such  titles  as  Carriers  of  Passengers;    Railroads,  etc. 

INFANTS, 

See,  also.  Children ;    Parent  and  Child. 
Contracts,  ratification  after  reaching  majority,  §  3148,  p.  3520  (form). 
Death  by  wrongful  act,  measure  of  damages  for,  §  2114,  pp.  2483  to  2486 

(form). 
Dedication,  what  constitutes  as  against  infant,  §  2130,  p.  2499  (form). 

§§  1-539,  pp.  3-1018,   In   vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,   pp.   2160-3474, 
iU  vol.  3;    §§  3086-4560,  pp.  3477-4S45.  in  vol.  4;    §§  4561-5361.  pp.  4849-5564,  ia  vol.  5. 
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INFANTS— Continued, 

Injuries  to,  measure  of  recovery  by  parent,  §  2049,  pp.  2421  to  2423  (form). 
Next  friend,  action  by,  §  1601(2),  p.  1S50  (form). 
Sale  of  liquor  to,  as  criminal  offense,  §  3201,  pp.  3557,  3558  (form). 
Validity  of  conveyance  by  Indian  minor,  §  3143.  p.  3517  (form). 
Waiver  by  infant  defendant  in  criminal  case  of  right  to  written  instruc- 
tions, §  447,  p.  810. 

INFECTIOUS   DISEASE, 
See  Disease. 

INFORMATION, 

See  Indictment  and  Information. 

INFORMERS, 

Credibility  as  witnesses,  §  161,  p.  319. 

Propriety  of  instructions  on,  §  20,  p.  34. 

INJUNCTION, 

Bond,  liability  on.  §  3149.  p.  3521  (form). 

Recovery  of  attorney's  fees  in  action  on,  §  3150,  pp.  3521,  3522  (form). 
Violation,  liability  for,  §  5203,  p.  5396  (form). 

INLAND   LAKES, 

What  are,  possibility  of  migration  of  fish  from  or  to  public  body  of  water 
as  test,  §  25S5,  p.  2844  (form). 

INNKEEPERS, 

Assault  on  guest,  liability  of  innkeeper  for  acts  of  employe,  §  3158,  p.  3528 

(form). 
Duty  to  receive  public,  §  3153,  p.  3524  (form). 

Matters,  justifying  refusal  to  receive  traveler  as  guest,  §  3154,  pp. 
3524,  3525  (form). 
Questions  for  jury,  §  3154,  p.  3525  (form). 
Ejectipn  of  guest  annoying  other  guests,  §  3160,  p.  3529  (form). 
Disorderly  conduct,  §  3159,  p.  3528  (form). 
]\Iannor  of  expulsion,  §  3161,  p.  3529  (form). 

Measure  of  damages  for  wrongful  ejection,  §  3167,  pp.   3530,  3531 
(form). 
Ix)ss  of  goods  of  guest,  liability,  §  3155,  pp.  3525,  3526  (form). 

Liability  as  dependent  on   right  of  guest  to  rely  on  statements  of 

hotel  clerk,  §  3150,  p.  3527  (form). 
Liability  as  to  all  goods  received  into  custody  of  iunkeopci*,  §  3155,  p. 

3526  (form). 
Li:il)ility  for  goods  stolen,  §  3155,  p.  3526  (form). 

Lialiility  with  respect  to  goods  or  moneys  not  intended  for  use  while 
on  journey,  §  3155(2),  p.  3526  (form). 
Personal  safety  of  guests,  care  required  with  respect  to,  §  3157,  pp.  3527, 
.3528  (form). 
Contri!)ulory  negligence  as  defense  to  action  for  negligence,  §,  3163, 
p.  .•!529  (form). 
Riglit  of  guest  to  rely  on  exercise  of  care  by  innkeeper,  §  3164,  p. 
.'{.".';0  (form). 
Prize  fighters,  right  to  refuse  to  receive  as  guest,  §  3154,  p.  3525  (form). 
Relation  of  guest  and  innkeei)er,  consistency  with  residence  of  guest  in 
same  town  as  innkeeper,  §  3152,  p.  .3524  (form). 
Essentials  of,  §  3152,  p.  .3524  (i'orm). 
Sale  of  liquor,  lialiility  of  servant,  S  3199,  p.  35.54  (form). 
Visitors  to  gnest,  ri;,'lit  to  ejeet.  §  .3162,  j).  3529  (form). 
WIio  are  innkeejjers,  §  3151,  [),  352.".  (form). 

INNOCKNr'E. 

rrcsuriiptlon  of,  soe  rriiiiiiiiil  Law;    Presumptions. 
Civil  cases,  §  186,  pp.  369,  370. 
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INNOCENT  rURCITASER. 

See  Bills  and  Notes;    Fraudulent  Conveyances;    Vendor  and  Purchaser. 

IN  PARI  DELICTO, 

Carrier's  liability  to  shipper  for  discrimination,  application  of  maxim, 

§  1427.  p.  1693  (form). 
Conveyances  in  fraud  of  creditors,  effect  as  between  parties,  §  2702,  p." 
2919  (form), 

INQUEST 

Right  'to  demand  holding  of,  §  301G,  p.  3436  (form). 

INSANE   DELUSIONS, 
See  Insanity. 

INSANITY, 

Blows,  effec-t  upon  mental  condition  as  defense  to  crime,  §  2788,  p.  3036 

(form) ;    §  2791,  p.  3039  (form). 
Capacity  to  make  contracts,  effect  of  partial  insanity  or  insane  delusions, 
§  1839,  p.  2096  (form). 
Right  to  make  in  lucid  interval,  §  1840,  p.  2096  (form). 
Cautionary  instructions  in  criminal  prosecution  with  respect  to  plea  of. 

§  194G,  pp.  2178.  2179  (form). 
Continuance,  presumption,  §  329,  p.  616 ;    §  1957,  pp.  2205,  2206  (form) ;    § 

3039,  p.  3433  (form). 
Deed  of  insane  person,  ratification,  §  2136(1),  p.  2503  (form). 
Defense  to  action  on  bond  to  keep  peace,  §  1200,  p.  1485  (form). 
Defense  to  crimin:il  charge.  §  1938.  pp.  2107  to  2171  (form). 
Cautionary  instructions,  §  1946,  pp.  2178.  2179  (form). 
Construing  instructions  as  a  whole,  §  535,  p.  1004. 
Cure  of  instruction  that  defense  must  be  proven  beyond  reasonable 

doubt,  §  535.  p.  1008. 
Da;^pd    condition   of   mind   caused  by   sudden   blow,   §   27SS,   p.   8036 

(form) ;   §  2791,  p.  3039  (form). 
Disposition  of  accused  on  acquittal  because  of,  §  119,  p.  216. 
Drugs,  §  321,  p.  604 ;    §  325,  p.  611 ;    §  1948,  pp.  21S1,  2182  (form). 
Effect  of  excitement  and  passion,  §  1944,  pp.  2177,  2178   (form). 
Eff"ect  of  insanity  at  time  of  trial,  §  2792,  p.  .3039  (form). 
Emotional  insanity,  §  327,  p.  612 ;    §  1941(.5),  p.  2175  (form) ;    §  2789(3, 

4),  p.  3037  (form). 
Epilepsy,  §  321,  p.  605;    §  2786(11),  p.  3029  (form). 
Evidence  as  necessary  basis  of  instructions,  §  138,  pp.  275,  276. 
Form  of  verdict.  8  388,  p.  705. 
Inability  to  distinguish  between  right  and  wrong,  §  .323,  p.  607 :    § 

1940.  pp.  2172.  2173  (form). 
Inability  to  refrain  from  criminal  act,  §  324,  p.  60S;     §  1938(1),  p. 
2167  (form) ;    §  1941,  pp.  2173  to  2176  (form)  ;    §  2787,  pp.  3033  to 
8035  (form). 
Inherited  tendency  to  suicide,  §  2787(5),  p.  3035  (form). 
Insane  delusions,  §  1943,  pp.  2176,  2177  (form) ;    §  2790,  pp.  3037  to 

3039    (form). 
Insanity  from  use  of  liquor  or  drugs,  §  321,  p.  604;    §  325.  p.  610:    § 
1947(2),  p.  2180  (form) ;    §  1948,  pp.  2181,  2182  (form)  ;    §  2795, 
p.    3046   (form). 
Temporary  frenzy,  §  2796,  p.  3047  (form). 
Invading  province  of  jury,  §  35.  p.  73. 
Lucid  interval,  §  1942,  p.  2176  (form). 
Moral  insanity,  §  2789,  pp.  3036.  3037  (form). 
Necessity  of  instructions,  §  321,  pp.  603,  604. 

§§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-192D,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-45C0,  pp.  3477-4845,  in  vol.  4-    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 

iNsr.To  Juries— 372 
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INSANITY— Continued, 

Necessity  of  request  for  instructions,  §  467,  p.  831, 

To  require  court  to  give  more  specific  instructions,  §  470,  p.  848. 
Partial  insanity,  §  326,  p.  611 ;    §  1943,  pp.  2176,  2177  (form) ;    §  2786 

(9),  p.  3028  (form)  ;    §  2786(14),  p.  3032  (form). 
Presumptions  and  burden  of  proof,  §  328,  p.  613;    §  1956,  pp.  2200  to 
2205  (form) ;    §  3168,  p.  3532  (form). 
Effect  of  former  adjudication,  §  3040,  pp.  3433,  3434  (form). 
In  prosecution  for  homicide,  §§  3037,  3038,  pp.  3429  to  3433  (form). 
Presumption  of  continuance  of  insanity,  §  329,  p.  616 ;    §  1957,  pp. 
2205,  2206  (form) ;     §  3039,  p.  3433  (form). 
Propriety  and  sufficiency  of  instructions  in  general,  §  322,  p.  605. 
Prosecution  for  homicide,  §  2786,  pp.  3023  to  3033  (form). 

Contradictory  instructions,     §  428,  p.  772. 
Province  of  court  and  jury,  §  102,  p.  190. 
Singling  out  particular  matters  bearing  on,  §  432,  p.  787. 
Temporary  insanity,  §  1949,  pp.  2182,  2183  (form);    §  2788,  p.  3036 
(form). 
Invading  province  of  jury,  §  35,  p.  73. 
Degree  of  crime,  setting  up  insanity  for  purpose  of  reducing  grade  of  of- 
fense, §  2793,  p.  3040  (form). 
Drugs,  insanity  produced  by  use  of  drugs  as  defense  to  crime,  §  325,  p. 

610;    §  1948(2),  p.  2182  (form). 
Emotional  insanity,  as  defense  to  crime,  §  327,  p.  612 ;    §  1941(5),  p.  2175 

(form) ;   §  2789(3,4),  p.  3037  (form). 
Epilepsy,  aberration  of  mind  resulting  from  as  defense  to  crime,  §  2786 

(11),  p.  .3029  (form). 
Excitement  and  passion  as  constituting,  §  1944,  pp.  2177,  2178  (form). 
Expert  evidence  on  issue  of,  weight,  §  3060,  p.  3452  (form). 

Weight  as  dependent  on  truth  of  assumptions  in  hypothetical  ques- 
tions, §  3061,  pp.  3452,  3453  (form). 
Fraudulently  inducing  insane  person  to  execute  deed,  liability  of  grantee 
after  property  has  gone  into  hands  of  bona  fide  purchaser,  §  2144,  p. 
2507  (form). 
Ignoring  defense  of,  §  143,  p.  286. 
Implied  contract  to  pay  for  necessaries  furnished  insane  person,  §  1830, 

p.  2091  (form). 
Information  charging,  as  privileged  communication,  §  3379,  pp.  3699,  3700 

(form). 
Insane  delusions,  as  defense  to  crime,  §  1943.  pp.  2176,  2177  (form) ;    § 

2790,  pp.  3037  to  3039  (form). 
Insurance,  insanity  of  insured  as  ground  for  avoiding  effect  of  acts  as 
nullifying  policy,  §  4028,  pp.  4341,  4342  (form). 
Suicide  while  insane,  §  3475(2),  p.  3778  (form). 
Intoxication  or  excessive  use  of  liquor  resulting  in,  as  defense  to  crime. 
§  32.5,  p.  610;    §   1947(2),   p.  2180  (form);    §   1948,  pp.   2181,  2182 
(form);    §  2795,  p.  3046  (form). 
Temporary  frenzy  brought  on  by  voluntary  drunkenness,  §  2796,  p. 
.3047  (form). 
Irresistible  imi)ulse,  as  defense  to  criminal  charge,  §  324,  p.  608;  §  1938(1), 
p.  2167  (form) ;   §  1941,  pp.  2173  to  2176  (form) ;   §  2787,  pp.  3033  to 
IW.r,   (f(trm). 
Killing  of  iiisiirod  by  beneficiiiry  from  irresistible  impulse  as  within 
insurance  policy,  §  .3479,  p.  .'57SO  (form). 
Limitiitions,  (-rrect  of   insanity   as   suspending   running  of  statute  of,    § 

:',7,()(\,  pp.  .•'.797,  :'.79S  (form). 
Lucid  interval,  capjurity  to  make  will,  §  5280,  p.  5403  (form). 

Criminal   responsibility   for  acts  conuuitted  during,   §   1912,  p,  2176 

(form). 
Validity  of  contract  made  in,  §  1840,  p.  2096  (form).- 
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What  constitutes,  §  52S0,  p.  5463  (form). 
Matters  considered  in  determining  issue  of  sanity,  §  1945,  p.  2178  (form). 

Prosecution  for  homicide,  §  3050,  pp.  3449  to  3451  (form). 
Moral  insanity  as  defense  to  crime,  §  2789,  pp.  3036,  3037  (form). 
Partial  insanity  as  defense  to  crime,  §  326,  p.  611 ;    §  1943,  pp.  2176,  2177 

(form) ;    §  2786(9, 14),  pp.  3028,  3032  (form). 
Presumptions  and  burden  of  proof,  §  1956,  pp.  2200  to  2205  (form) ;   §  3168, 
p.  3532  (form). 
Continuance  of  insanity,  §  3039,  p.  3433  (form). 
Presumption  raised  by  former  adjudication  of  insanity,  §  .3040,  pp. 

3433,  3434   (form). 
Prosecution  for  homicide,  §  3037,  pp.  3429,  3433  (form). 

Presumption  from   lacli  of  motive   for   killing,   §   3038,   p.   3433 
(form). 
Rage  as  constituting,  §  1941(5),  p.  2175  (form). 

SufBciency  of  evidence,   insanity   of  accused,   §   1999,   pp.   2303  to   2307 
(form). 
Insanity  of  accused,  in  prosecution  for  homicide,  §  3077,  pp.  3463  to 
3465  (form). 
Suicidal  tendencies,  effect  as  defense  to  accusation  of  crime,  §  2787(5),  p. 

3035  (form). 
Suicide,  as  evidence  of  insanity,  §  2787(5),  p.  3035  (form). 

Suicide  of  insured  v^^hile  insane  as  gi'ound  for  defeating  recovery  of 
policy,  §  3475(2),  p.  3778  (form). 
Temporary  insanity  as  defense  to  accusation  of  crime,  §  2788,  p.  3036 
(form). 
From  use  of  liquor,  §  1949.  pp.  2182,  2183  (form). 
Testamentary    capacity,    see   Wills. 

INSOLVENCY, 

See,  also,  Assignment  for  Benefit  of  Creditors;   Bankruptcy;   Fraudu- 
lent Conveyances. 
Banks,  when  deemed  insolvent,  §  1033,  pp.  1363,  1364  (form). 
Definition,  §  1002,  p.  1343  (form). 

Libel,  imputation  of  insolvency  as,  §  3354,  pp.  3681,  3682  (form). 
Preference  of  creditors,  by  corporatiohs,  §  1918,  p.  2145  (foi-m). 
Validity,  intent  of  creditor  preferred,  §  3170,  p.  3533  (form). 
Intent  of  insolvent,  §  3169,  p.  3533  (form). 

Question  of  fraudulent  intent   as  one   of  fact,  §   3171,  p.  3533 
(form). 

INSPECTION, 

Bridges,  duty  of  town  or  county,  §  1215,  pp.  1494,  1495  (form). 
Carriers,  duty  of,  §  1552,  pp.  1801  to  1806  (form). 

Master,  duty  as  to  inspection  or  testing  of  appliances,  §  3670,  pp.  3950  to 
3953  (form) ;    §  3671,  p.  3953  (form). 
Duty  to  inspect  place  of  work  of  servant,  §  3637,  p.  3912  (form). 
Right  of  counsel  to  inspect  proposed  instructions  by  court,  §  454,  p.  816 ; 
§  483,  p.  865. 
Waiver  of  right  to  inspect,  §  507,  pp.  931,  932. 
Sales,  right  or  duty  of  buyer,  see  Sales. 

INSULTING  WORDS, 

See  such  titles  as  Assault  and  Battery ;   Breach  of  the  Peace ;   Carriers  of 
Passengers ;    Disorderly  Conduct ;    Homicide,  etc. 

INSURABLE  INTEREST, 
See  Life  Insurance. 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pn.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 


5940  INDEX 

INSURANCE, 

See.  also,  Accident  Insurance;    Fidelity  Insurance;    Fire  Insurance; 
Health  Insurance;     Life   Insurance;    Marine   Insui'anee;    Mutual 
Benefit  Insurance. 
Automobile  insurance,  §  .3888,  p.  4223  (form), 

INTENT. 

Civil  cases,  see  such  titles  as  Fraud ;    Fraudulent  Conveyances,  etc. 
Criminal  cases,  see  such  titles  as  Abortion ;    Assault  and  Battery ;    Big- 
amy, etc. 

INTEREST, 

See,  also,  Usury. 
Advances,  risht  to  interest,  §  3172,  p.  3534  (form). 
Alteration  of  instruments,  change  in  rate  as  material  alteration,  §  747, 

p.  1171  (form). 
Attorney  and  client,  liability  to  client,  §  960,  p.  1312  (form). 
Brokers,  liability  of  principal  for  monthly  balances,  §  1240,  p.  1521  (form). 
Damages,  interest  as  element  of  recovery,  §  341,  p.  635;    §  5094,  pp.  5322, 

5323  (form). 
Notes,  amount  of  recovery  on,  §  1134,  p.  1429  (form). 
Rate  of  interest,  necessity  of  instruction,  §  341.  p.  634. 

Where  none  expressed,  §  1135,  p.  1429  (form). 
Sales,  liability  of  buyer,  §  4731,  p.  4986  (form). 

INTERLINEATIONS, 

Effect  of  statute  forbidding,  §  400,  p.  721. 

INTERNAL  REVENUE, 

Adulterated  butter,  what  taxable  as,  §  3173,  p.  3535  (form). 

INTERPLEADER, 

Attachment  proceedings,  claim  by  mortgagee,  §  945,  p.  1303  (form). 

INTERPRETATION, 

See  Construction  of  Instructions. 

INTERROGATORIES, 

See  Special  Interrogatories. 

INTERSTATE  COMMERCE, 

Interstate  Commerce  Commission,  effect  of  tariff  rates  filed  with,  §  1426, 

p.  1G93  (form). 
What  constitutes,  question  of,  as  one  of  law,  §  87,  p.  169. 

IXTERURBAN  RAILROADS, 

Sec,  also,  Street  Railroads. 
Eqviiiiment,  care  required  as  to  steps,  §  1563(2),  p.  1812  (form). 
Lii-'hts,  duty  to  carry,  §  4832,  p.  .5074  (form). 
Right  of  way  as  between  automobile  and  interurban  car,  §  4371,  p.  4628 

(form). 
Sj/ocd.  rate  of  speed  in  crossing  highways,  §  4386(1),  p.  4654  (form). 

INTOXICATING  LIQUORS, 

See,  also,   Diunkards ;    Intoxication. 
Agents,  liai)illty  for  sale  and  delivery  of  liquor  through,  §  3197,  pp.  3552 

to  35.54   (foriii). 
Beer,  judicial  notice  of  cbaracter  of  common  lieer.  §  3213,  p.  3565  (form). 

Sale  of  as  criminal  offense,  §  3192,  p.  .•:.5.50  (form). 
Business  of  selling  liipior,  ebMueiits  of  offense  of  unlawfully  engaging  in, 
S  :!]77,   pp.   ;:.").•!«   to  3.^)10   (ninn). 
Klcmenls  of  offense  of  unlawfully  eiiKaging  in,  making  of  profit  as 
essential  cleMieiit,  S  3177,   ]>.  '.i'l'A'.)  (form). 
Chnracfer  of  beverage  sold,  sullicieucy  of  evidence,  §  3212,  pp.  3563  to 
liodo  (form;. 
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Cider,  prohibition  against  sale  of  fermented  cider,  §  3193,  p.  3551  (form). 

Right  to  give  away  cider  in  home,  §  3183,  pp.  3543,  3544  (form). 
Dry  territory,  delivery  of  liquor  in,  or  transportation  of  liquor  into,  as 

criminal  offense,  §§  3185,  3186,  pp.  3544  to  3546  (form). 
Druggists,  criminal  liability  for  selling.  §  3202,  pp.  3558,  3559  (form). 

Right  to  sell  under  prescription  of  physician,  §  3203,  p.  3559  (form). 
Trescription  issued  by  druggist  in  capacity  of  physician,  §  3204, 
pp.  3559,  3560  (form). 
Suffering  persons  to  drink  at  and  about  place  of  business,  §  3184,  p. 
3544  (form). 
Falsely  indorsing  liquor  shipment  as  being  for  medical  purposes  as  crim- 
inal offense,  §  3187,  p.  3546  (form). 
Knowledge   by   defendant   of  purpose  of  shipment,    §   31S7,   p.   3546 
(form). 
Giving  away  liquor  as  criminal  offense,  giving  away  cider  not  in  home  of 
giver,  §  3183,  p.  3543  (form). 
Rights  in  home,  §  3183,  pp.  3543,  3544  (form). 
Violation  of  local  'option  law.  §  3189(4),  p.  3549  (form). 
Hop  ale,  liability  for  selling,  §  3190  p.  3549  (form). 
Intoxicating  quality  of  beverage  sold,  §  3190,  pp.  3549,  3-550  (form). 
Burden  of  proof,  §  3206,  p.  3560  (form). 
Effect  of  belief  of  defendant  that  beverage  not  intoxicating,  §  3194, 

pp.  3551,  3552  (form). 
Sufiiciency  of  evidence,  §  .3212,  pp.  3563  to  3565  (form). 
Keeping  liquor  on  hand  at  place  of  business  as  criminal  offense,  §  3181, 
p.  3542  (form). 
What  constitutes  place  of  business,  §  3182,  pp.  3542,  3543  (form). 
Keeping  place   where  liquor  unlawfully   sold  as  criminal  offense,   place 

controlled  by  another  than  defendant,  §  3179,  p.  3541  (form). 
Keeping,   storing  and   delivering  liquor  as  criminal  offense,   §  3180,  pp. 

3541,  3542  (form). 
Local  option,  effect  of  local  option  law,  §  3174,  p.  3537  (form). 

Giving  away  liquor  as  violation  of  local  option  law,  §  3189(4),  p. 

3549  (form). 
Liability  for  delivery  of  liquor  in  dry  territory,  §  3185,  pp.  3544,  3545 
(form). 
Manufacture  of  alcoholic  liquors,  liability  for,  §  3175,  p.  3537  (form). 
Sufficiency  of  evidence  in  prosecution  for.  §  3211,  p.  3563  (form). 
Matters  considered  on  question  of  guilt  of  defendant,  evidence  that  place 
of  business  fitted   up  with  paraphernalia  of  liquor  traffic,  §  3210,  p. 
3563  (form). 
Minors,  effect  of  mistaken  belief  of  defendant  as  to  age,  §  3201(2),  p. 
3557  (form.). 
Liability  for  selling  liquor  to,  §  3201,  pp.  3557,  35.58  (form). 
Non-intoxicating  liquor  containing  alcohol,  criminal  liability  for  selling, 
§  3191,  p.  3550  (form) ;   §  3595,  p.  3552  (form). 
Sale  of  fermented  cider  as  criminal  offense,  §  3193,  p.  3551  (form). 
Nuisance,  liability  for  maintaining  liquor  nuisance  in  violation  of  pro- 
hibitory legislation,  §  3178,  pp.  3540,  3541  (form). 
Place  of  busmess,  duty  of  state  to  prove,  §  3207(1),  pp.  3560,  .3.561  (form). 
Pleading  and  proof,  proof  of  sales  to  other  persons  as  well  as  those  named 

in  indictment,  §  3206,  p.  3560  (form). 
Possession  of  apparatus  for  manufacturing  liquor,  liability  for  having,  § 

3176,  pp.  3537,  3538  (form). 
Possession  of  liquor  as  raising  presumption  that  liquor  is  kept  for  un- 
lawful purpose,  §§  3207(2,  3),  3208(2),  pp.  3561,  3562  (form). 

§§  1-539,  PD.  3-1018,  la  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol. ,3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361.  pp.  4849-5564,  in  vol.  5. 
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Prescriptions,  right  ot  druggist  to  sell  liquor  under  prescription  of  physi- 
cian, §§  3203,  3204,  pp.  3559,  3560  (form). 
Presumptions  and  burden  of  proof,  §  3207,  pp.  3560,  3561  (form). 

Delivery  as  prima  facie  evidence  of  sale,  §  3209,  p.  3562  (form). 
Intoxicating  quality  of  beverage  sold,  §  3206,  p.  3560  (form). 
Prosecution    for    having  possession  of   liquor  with   intent  to   sell,   § 
320S,  p.  3562  (form). 
Purchaser,  criminal  liability  of  one  purchasing  liquor  for  another  as  ac- 
commodation, §  £200,  pp.  3555  to  3557  (form). 
Sale  as  criminal  offense,  defense  of  honest  belief  that  beverage  not  in- 
toxicating, §  3194,  p.  3551  (form). 
Elements  of  offense,  §  3188,  pp.  3546,  3547  (form). 
Interest  of  defendant  in  sale,  §  3198,  p.  3554  (form). 
Liability   as  dependent  on  intoxicating  quality  of  beverage  sold,  § 

3190,  pp.  3549,  3550  (form). 
Liability  for  sales  made  by  other  persons  than  defendant,  §  3206,  p. 

3560   (form). 
Liability  for  selling  and  delivering  liquor  through  agents,  §  3197,  pp. 

3552  to  3554  (form). 
Liability  of  defendant  acting  with  another  in  sale  of  liquor,  §  3196, 

p.  3552  (form). 
Liability  of  one  purchasing  liquor  for  another  as  accommodation,  § 

3200,  pp.  3555  to  3557  (form). 
Liability  of  servant,  §  3199,  p.  3554   (form). 

Necessity  of  showing  use  of  liquor  as  beverage,  §  3195,  p.  3552  (form). 
Necessity  that  purchaser  should  actually  pay  over  money,  §  3189(4), 

p.  3548  (form). 
Presumption  as  to  whether  transaction  a  sale,  §  3209,  pp.  3562,  3563 

(form). 
Sale  for  sacramental  purposes,  §  3205,  p.  3560  (form). 
Sale  of  non-intoxicating   liquor  containing  alcohol,  §  3191,  p.  3550 

(form). 
Sale  to  minors,  §  3201,  pp.  3557,  3558  (form). 

What  constitutes  sale,  §  3185,  p.  3545   (form);    §  31S9,  pp.   3547  to 
3549  (form). 
Transportation  of  liquor  into  dry  territory  as  criminal  offense,  necessity 
of  knowledge  that  liquor  is  intended  for  sale,  §  3186,  pp.  3545,  3546 
(form). 

INTOXICATION, 

Capacity  to  make  contract  as  affected  by.  §  1841,  p.  2097  (form). 
Contributory  negligence,  intoxication  as  bearing  on  question  of,  §  40S4,  p. 
4398  (form). 
Intoxication  as  oearing  on  question  of.  notion  affainst  carrier  for  in- 
juries to  passenger,  §  1707,  pp.  1979  to  1981  (form). 
Action  against  inukeciicr,  §  31(;."!,  p.  .'>529,  (form). 
Action  against  municiiial  corporation,  §  3985,  p.  4314  (form). 
Action   iitrainst  railio;id,  §  4:;47,  pp.  4599,  4600  (form);    §  4432. 

pp.  4703.  4704  (foim). 
Action  against  street  railroad,  §  4886,  p.  5139  (form). 
•  Injuries  from  negligent  operation  of  vehicles  in  street  or  hiirh- 

way,  §  5000.  pp.  .5255.  5256  (form^. 
njnries  to  servant,  §  3789,  p.  4120  (form). 
Criminal  li;ibilitv  as  affected  by.  SS  3;!0.  :VM.  ])]).  61  (i  to  G18 ;    §  1947,  pp. 
2170  to  2181  (form)  :    §  2794,  pjv.  3040  to  ;!046  (form). 
Iiisiiriity   rjuiscd   by  excessive  US(*  of  liquor,  §  .325,   p.   610;    §§  2795, 

2796,  pp.   :',0}6,  :'.047    (fonn). 
Intent  and  degree  of  offense.  §  :{30,  i).  (ilO;    §  2797,  pp.  304S  to  3054 
(form) ;    §  3:i:{5,  p.  3()(i:!  (form). 
Inconsistent  instructions,  §  427,  p.  772. 
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Physical  ability  to  do  act  charged,  §  3P>1,  p.  (T19. 
Prosecution  for  burglary,  §  1355,  p.  1640  (form). 
Prosecution  for  homicide,  §  2794,  pp.  3040  to  3046  (form). 

Consideration  of,   in   connection  with   question   of   adequacy  of 
provocation  to  reduce  killing  to  manslaughter,  §  2877,  p.  3173 
(form). 
Killing  through  driving  automobile  while   intoxicated   as   man- 
slaughter, §  2893,  p.  3186  (form). 
Prosecution  for  larceny,  §  3325,  p.  3659  (form). 
Prosecution  for  rape,  §  4518,  p.  4815  (form). 
Prosecution  for  robbery,  §  4608,  p.  4884  (form). 
Sufficiency  of  evidence  of  intoxication,  §  1993(28),  p.  2297  (form). 
Temporary  insanity,  §  1949,  pp.  2182,  2183  (form). 
Definitions  of  "drunkenness"  or  "intoxicated,"  necessity,  §  361,  p.  666. 
Discharge  of  servant  because  of,  §  3611,  pp.  3884,  3885  (form). 
Libel,  imputation  of  drunkenness  as  constituting,  §  3355,  p.  3682  (form). 
Passengers,  duty  of  carrier  towards  drunken  passenger,  §  1512,  p.  1752 

(form). 
Shipping,  question  of  negligence  in  navigating  boat  as  affected  by,  §  4807, 

p.  5042  (form). 
Testamentary  capacity  as  affected  by,  §  5268,  pp.  5452,  5453  (form). 
What  constitutes,  §  2183,  p.  2534  (form). 

INVASION  OF  PROVINCE  OF  JURY, 
See  Province  of  Court  and  Jury. 

INVITED  ERROR, 

Requested  instructions  containing  error,  §  507,  p.  930. 

INVOLUNTARY  BANKRUPTCY, 

See  Bankruptcy. 

INVOLUNTARY  MANSLAUGHTER, 

See  Homicide. 

INVOLUNTARY  PAYMENT, 

See  Payment. 

IRRESISTIBLE  IMPULSE, 
See  Insanity. 

IRRIGATION, 

See  Waters  and  Water  Courses. 
Irrigation  company's  liability  for  causing  overflow  of  riparian  lands,  § 
5193,  p.  5384   (form). 

ISLANDS, 

Ownership,  §  4047,  p.  4357  (form). 

ISSUES, 

See  Pleading. 


J 


JAILS, 

Duty  of  city  with  respect  to  care  of,  §  3908,  pp.  4240  to  4242  (form). 

JEOPARDY, 

See  FormA  Jeopardy. 

JOINT  ADVENTURES, 

Mutual  rights  and  liabilities,  effect  of  contract  permitting  one  party  to 
control  business  to  his  own  satisfaction,  §  3214,  p.  3566  (form). 

§§  1-539,  pp.  3-lOlS.  in  vol  1;  §§  54C-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  la  vol.  5. 
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JOINT  ADVENTURES— Continned, 

Liability  of  one  party  for  preventing  the  carrying  out  of  joint  ad- 
venture, §  3215,  p.  3566  (form). 

Right  of  one  party  on  default  of  other  to  dispose  of  effects  of  joint 
enterprise,  §  3216,  p.  3567  (form). 

JOINT  TORT-FEASORS, 

See  Torts. 

JUDGMENT, 

Former  adjudication,  effect  as  question  of  law,  §  87,  p.  170. 

Effect,  in  prosecution  for  homicide,  of  former  judgment,  §  3062,  p. 

3453  (form). 
Effect  on  covenantor  of  judgment  recovered  against  covenantee  by 
third  person,  §  1926,  pp.  2148.  2149  (form). 
Payment,  presumption  from  lapse  of  time,  §  3217,  p.  3568  (form). 

JUDICIAL  DECISIONS, 

Presentment  of  opinions  in  other  cases  to  jury,  §  412,  p.  732. 
Quoting  entire  opinion  or  extracts  therefrom,  §  412,  p.  732. 

JLTDICIAL  NOTICE, 

Duty  of  court  to  charge  facts  of  which  it  has  judicial  knowledge,  §  118,^ 

p.  2j.5  ;    §  119,  p.  216. 
Matters  of  common  knowledge,  character  of  common  beer,  §  3213,  p.  3565 
(form). 
Duty  of  court  to  charge  as  to,  §  119.  p.  216. 

Method  of  doing  business  by  railroad  companies,  §  1397(1),  p.  167& 
(form). 
Right  of  court  to  instruct  upon  matters  subject  of,  §  137,  p.  269. 
Ricrht  to  assume  facts  which  are  matter  of  common  knowledge,  §  75,  p. 
139. 
JUDICIAL  SALES, 

See,  also.  Taxation. 
Collateral  attack,  §  3219,  pp.  3569,  8570  (form). 
Right  and  title  of  purchaser,  §  3218,  p.  3569  (form). 
Sale  of  land  to  pay  debts  of  decedent,  §  2364,  p.  2696  (form). 

JUNK  DEALERS. 

Duly  to  keep  record  of  details  concerning  purchases,  criminal  liability, 
§  3220,  p.  3571  (form). 

JURY, 

See,  also,  Agreement  of  Jury  ;   Cautionary  Instruction  ;   Disagreement 
of  Jury  ;    Province  of  Court  and  Jury. 
Additional  instructions  after  retirement  of  jury,  giving  by  court  in  jury 
room,  §  462,  p.  825. 
N&cessity  of  consent  of  parties,  §  461,  p.  823. 
Power  and  duty  of  court,  §  457,  pp.  820  to  822 ;    §  450,  p.  822. 
Right  of  parties  to  request.  §  458,  p.  822  (forni). 
Sfope  of  reply  by  court  to  re<iuest  for  instructions.  §  460,  p.  823. 
roiKhicl  in  jury  room,  oral  dir(>cli()ns  as  to,  §  446,  p.  809. 
Dillicultics  of  administering  system,  §  3,  p.  5. 
Dvities,  duty  of  jurors  to  consult  together,  §  274,  p.  534. 

Duty  to  base  conclusions  on  evidence  alone,  §§  377  to  384,  pp.  6S5  to 

098. 
No(;ossity  and  propriety  of  instructions  as  to,  §§  360  to|B70,  pp.  073  to 

084. 
Ri;:ht  of  courts  to  orally  instruct  as  to,  §  446,  p.  80S. 
Personal    knowledge,   cxiMricncc.   and   observation   of  jurors,   instructions 

u»  (<)  application  of,  S  .'!7S,  jip.  i'l'M)  to  (i92. 
I'rrdiahle  ixTniniUincy  of  jury  system,  §  .'!,  \).  5. 
Questions  by  jurors,  neces.'rity  of  answering  iu  writing,  §  446,  p.  SOS. 
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Report  by  jury  of  inability  to  agree,  giving  by  court  of  additional  instruc- 
tions, §  459,  p.  822. 
Return  of  jury  for  further  instructions,  right  of  parties  to  request  addi- 
tional instructions  on  return,  §  458,  p.  822. 
Sense  of  responsibility  of  jurors,  instructions  objectionable  or  criticized 
as  tending  to  lessen,  §  373,  pp.  GSO,  681. 
Instructions  tending  to  increase  feeling  of  responsibility,  §  372,  p. 
680. 

JUSTICES  OF  THE  PEACE, 

Sale  under  authority  of,  title  or  right  of  purchaser,  §  3218(2),  p.  356iJ 
(form). 

JUSTIFICATION, 

See  Libel  and  Slander. 

K 

KIDNAPPING, 

See  Abduction. 
Elements  of  offense,  §  3221,  p.  3572  (form). 

KILLING, 

See  Homicide. 

KNOWLEDGE  OF  LAW, 

Presumption,  §  2339,  p.  2670  (form). 

L 

LABOR  UNIONS, 

Liability  of  members  for  acts  connected  with  stril<es,  §  1816,  pp.  2081, 
2082  (form). 

LADDERS, 

Duty  of  master  with  respect  to  safety  of,  §  3686,  p.  3966  (form) 

LAKES, 

See  Inland  Lakes;    Waters  and  Water  Courses. 

LAND, 

See  Real  Estate. 

LANDLORD  AND  TENANT, 

Acknowledgment  of  lease,  necessity,  §  3222.  p.  3576  (form). 
Adverse  possession,  by  tenant  as   against  lessor,   §   701,  pp.   1138.   1139 
(form) ;    §  702,  p.  1140  (form). 
Effect  of  possession  through  tenant,  §  720,  pp.  1150.  1151  (form). 
Agricultural  leases,  §§  3288  to  3291,  pp.  3612  to  3614  (form). 
Alterations  of  premises  as  constituting  interference  with  enjoyment  by 

tenant.  §  3242,  pp.  3585,  3586  (form). 
Assignment  of  lease,  application  of  statute  of  frauds,  §   3279,  p.  3607 
(form). 
What  constitutes  assignment  within  clause  prohibiting,  §  3234,  p.  3581 
(form). 
Condition  or  use  of  premises,  criminal  liability  of  lessor  for  keeping  dis- 
orderly house,  §  2154,  p.  2516  (form). 
Creation  and  existence  of  relation,  conditional  signing  of  lease,  §  3223, 
p.  3576  (form). 
Effect  of  occupation  under  subrlease,  §  3225,  pp.  3576,  3577  (form). 
Evidence  on  question  as  to  whether  lease  knowingly  executed,  §  3226, 

p.  3577  (form). 
Requisites  in  general  of  lease,  §  3222,  pp.  3575,  3576  (form)..  ~ 

•§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Ci-opping  agreement,  distinguished  from  lease,  §  3288,  p.  3612  (form). 
Distress,  liability  for  wrongful  distress,  §  3287,  p.  3612  (foi-m). 
Duration  of  tenancy,  holding  over,  §  3229,  pp.  3578,  3579  (form). 

Eight  of  election  by  lessor  to  treat  one  holding  over  as  trespasser  or 
as  tenant  for  new  term,  §  3229(3),  p.  3579  (form). 
Enjoyment  of  premises  by  tenant,  damages  for  interference  with,  §§  3243, 
3244,  pp.  3586.  3587  (form). 
Forcible  expulsion  as  necessai-y  element  of  eviction,  §  3240,  p.  3584 

(form). 
Interference  with  by  alterations,  §  3242,  pp.  3585,  3586  (form). 
Liability  of  lessor  to  tenant  for  trespass,  §  3241,  pp.  3584,  3585  (form). 
What  constitutes  eviction,  §  3240,  pp.  3583,  3584  (form). 
Estoppel  to  deny  title  of  landlord,  §  702,  pp.  1139,  1140  (form) ;    §§  3227, 

3228,  p.  3577  (form). 
Eviction,  as  defense  to  action  for  rent,  §  3263,  pp.  3595  to  3597  (form). 
Effect  of  taking  possession  by  lessor  of  part  of  premises,  §§  3263,  3264, 

pp.  3595  to  3598  (form). 
Forcible  expulsion  as  necessary  element  of,  §  3240,  p.  3584  (form) ; 

§  3263(2),  pp.  3596,  3597  (form). 
Liability  of  lessor  for  acts  of  agent  in  making,  §  3265,  p.  3598  (form). 
Use  by  lessor  of  street  in  front  of  premises  as  constituting,  §  3263(3). 

p.  3597  (form). 
What  constitutes  in  general,  §  3240,  pp.  3583,  3584  (form). 
Failure  to  give  tenant  possession,  damages,  §  3239,  p.  3583  (form). 
Defense  to  action  for  rent,  §  3262,  p.  3595  (form). 
Premises  not  ready  for  occupancy  by  reason  of  failure  to  comply  with 
fire  ordinance,  §  3246,  p.  3588  (form). 
False  representations  by  lessor,  damages,  §  3237,  pp.  3582,  3583  (form). 

Misrepresentations  as  to  quality  of  land,  §  3236,  p.  3582  (form). 
Fires,  duty  of  tenant  to  protect  premises  from,  §  3249(2),  p.  3590  (form). 
Heat,  damages  for  breach  of  contract  to  furnish,  §  3248,  p.  3589  (form). 
Holding  over,  §  3229,  pp.  3578,  3579  (form). 

Terras  of  tenancy  implied  on  holding  over,  §  3229(2),  p.  3578  (form) ;    § 
3238,  p.  3583  (form). 
Improvements,   setting  off  against  rent  of   cost  of  permanent  improve- 
ments, §  3276,  pp.  3605,  3606  (form). 
Injury  to  premises  by  third  person,  right  of  action  by  lessor,  §  3253,  p. 

3.591  (form). 
Liability  of  lessor  to  third  persons,  act  of  lessee  in  maintaining  nuisance, 

§  4110,  p.  4417  (form). 
Lien  of  landlord,  enforcement  against  third  person  purchasing  products 
of  leased  premises,  §  3283,  p.  3610  (form). 
Enforcement  against  third  person  purchasing  products  of  leased  prem- 
ises, duty  of  landlord  to  reduce  damages,  §  3285,  p.  .3611  (form). 
Duty  to  set  off  against  claim  for  rent  moneys  owing  to  tenant.  § 
3285,  p.  3611  (form). 
Notice,  §§  3283,  3284,  pp.  3610,  3611  (form). 

Operation  and  cffoct  as  against  one  selling  goods  to  lessee  under  con- 
tract of  conditional  Siilo,  §  .3282,  pp.  .3608,  .3609  (form). 
Waiver  of  lien  with  respect  to  third  persons,  §  3286,  p.  3611  (form). 
Live  .stock  left  by  lessor  on  leased  premises,  respective  rights  of  parties, 

§  5109,  p.  .53.30  (form). 
.Minine  leases,  §  3819  to  38.53,  pp.  4191  to  4194  (form). 
Notice,  necessitv  in  order  to  terminate  tenancy,  §  32.32,  p.  .3.580  (form). 
Of  landlord's  lieu.  SS  .328.3,  .•',28-1,  pp.  .3610,  :5611  dorm). 
To  lessor  of  defects  in  premises,  §  32.55,  p.  .3.592  (form). 
Ordinances,  duty  with   resiicct  to  coinpli.'uicc  wilh  ordinances  concerning 
protection  from  lire,  §  3216,  p.  358S  (form). 
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Personal   injuries   from    dangerous   or   defective   condition   of   premises, 
contributory  negli.i?onoe,  §§  3254(1),  325G,  p.  3592  (form). 
Injuries  to  servant  of  tenant  by  falling  down  elevator  shaft,  §  3256, 

pp.  3592,  3593  (form). 
Liability  of  lessor  to  tenant,  §  3254,  pp.  3591,  3592  (form). 
Liability  of  lessor  to   third  persons,   §  3258,  pp.  3593,  3594   (form). 
Liability  of  tenant  for  injuries  to  persons  in  street,  §  3260,  pp.  3594, 

3595  (form). 
Notice  of  defects  to  landlord,  §  3255,  p.  3592  (form). 
Presumptions  and  burden  of  proof,  action  for  personal  injuries  to  tenant, 
§  3257,  p.  3593  (form). 
Action  for  rent,  §  3280,  p.  3607  (form). 
Defenses,  §  3269,  p.  3601  (form). 
Protection  of   premises   from   injury,   liability   of  tenant  for  breach  of 

covenant  with  respect  to,  §  3249,  pp.  3589,  3590  (form). 
Record  of  lease,  effect  as  constructive  notice,  §  3282,  p.  3609  (form). 

Necessity  of  recording,  §§  3222,  3224,  p.  3576  (form). 
Renewal  of  lease,  i-igbt  of,  as  dependent  on  premises  not  being  solc^,  § 

3233,  pp.  3580,  3581  (form). 
Rent,  abatement  because  of  destruction  of  buildings,  §  3268,  pp.  3600,  3601 
(form). 
Burden  of  proof  in  action  for,  §  3280,  p.  3607  (form). 
Defense  of  collapse  of  building  because  of  structural  weakness  un- 
known to  tenant,  §  3269,  pp.  3601,  3602  (form). 
Defense  of  untenantable  condition  of  premises,  §  3267,  p.  3600  (form). 
Defense  that  lessor  did  not  carry  out  contract  to  erect  building  of 

certain  character,  §  3270,  p.  3602  (form). 
Defense  that  tenant  prevented  from  carrying  out  purposes  for  which 

premises  leased,  §  3266,  pp.  3598  to  3600  (form). 
Effect  of  leasing  premises  to  third  person  as  releasing  original  lessee 

from  liability",  §  3274,  pp.  3604,  3605  (form). 
Effect  of  tender  of  payment.  §  3277,  p.  3606  (form). 
Eviction  as  defense  to  action  for,   §§  3263,  3264,  pp.  3595  to  3598 

(form). 
Failure  to  put  tenant  in  possession  as  defense,  §  3262,  p.  3595  (form). 
Liability  for  rent  in  general,  §  3261,  p.  3595  (form). 
Liability  where  tenant  at  request  of  lessor  occupies  other  quarters 

than  those  leased,  §  3271,  p.  3003  (form). 
Method  of  terminating  tenancy  for  failure  to  pay,  §  3232,  p.  3580 

(form). 
Persons  liable  for,  §  3278,  p.  3606  (form). 

Release  of  original  lessee  and  acceptance  of  others  as  tenants, 
§  3279,  pp.  3606,  3607  (form). 
Release  from  liability,  §  3273,  p.  3604  (form) ;    §  3279,  pp.  3606,  3607 

(form). 
Rent  notes  as  essential  to  right  of  recovery,  §  3222,  p.  3576  (form). 
Right  to  sue  out  attachment  for  rent  not  due,  §  3281,  p.  3608  (form). 
SufBeiency  of  tender  of  rent  to  keep  tenancy  alive,  §  3230,  p.  3579 
(form). 
Renting  on  shares,  creation  of  relation  of  tenancy  in  common,  §  3291,  pp. 
3613,  3614  (form). 
Duty  of  tenant  to  properly  harvest  crops,  §  3290,  p.  3613  (form). 
Liability  of  tenant  to  lessor.  §  3290.  p.  3613  (form). 
Method  of  sharing  in  products  of  farm,  §  3289.  pp.  3612,  8613  (form). 
Right  of  lessor  to  recover  against  third  person  for  injuries  to  interest 

of  tenant,  §  3291.  pp.  3613,  3614  (form). 
Status  of  parties  under  croppers'  agreement  §  3288,  p.  3612  (form). 

§§1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5.  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Time  of  delivery  of  landlord's  share,  §  3290,  p.  3613  (form). 
Repairs,  care  required  from  lessor  undertaking  to  make  repairs,  |  3245(2),. 
p.  3587  (form) ;    §  3254(1),  p.  3591  (form). 
Duty  of  lessor  to  make  repairs,  liability  for  repairs  made  by  tenant, 

§  3245,  pp.  3587,  3588  (form). 
Measure  of  recovery  by  tenant  for  breach  of  duty  or  covenant  as  to, 

§  3247,  pp.  3588,  3589  (form). 
Settins:  off  against  rent  of  damages  for  failure  to  make  repairs,  §  3275, 
p.  3605  (form), 
Restoring  premises  in  as  good  condition  as  vphen  received,  duty  of  tenant, 

§  3250.  p.  3590  (form). 
Reversion,  recovery  by  lessor  from  third  person  for  injuries  to,  §  3253,  p. 

3591  (form). 
Right  of  action  by  lessor  against  third  person,  injuries  to  tenant  renting 

on  shares,  §  3291,  pp.  3613,  3614  (form). 
Sublease,   damages   for  breach  of  agreement  by  lessor  to  consent  to,  § 
3235,  p.  3581  (form). 
Recognition   by   original  lessor  of  tenancy  under,   §  3225,  pp.  3576, 
3577   (form). 
Surrender  of  premises,  as  defense  to  action  for  rent.  §  3272.  p.  3603  (form). 
Tenancy  at  will,'  method  of  terminating.  §  3225.  p.  3576  (form). 
Termination  of  tenancy,  necessity  of  giving  notice  to  tenant  in  order  to 
terminate,  §  3232,  p.  3580  (form). 
Sulistitution  of  another  as  tenant,  §  3231,  p.  3580  (form) ;    §  3279,  pp. 

3606.  3607  (form). 
Waiver  of  right  to  terminate  lease,  §  3266(1),  p.  3599  (form). 
Trespass,  liability  of  lessor  to  tenant,  §  3241.  pp.  3584,  3585  (form). 
Trimming  trees,  right  of  lessor,  §  3241,  p.  3585  (form). 
Warranty  bv  lessor  of  strength  of  building,  violation  of  as  defense  to  ac- 
tion for  rent,  §  3269,  p.  3602  (form). 
Waste,  liability  of  tenant  for  burning  straw,  §  3252,  p.  3591  (form). 
Weeds,  obligation  of  tenant  under  covenant  to  destroy,  §  3251,  p.  3590 
(form). 

LANDMARKS. 

See,  also.  Boundaries. 
Definition,  §  1171,  p.  1464  (form). 

LANGUAGE, 

See  Form  of  Instructions, 

LARCENY, 

Asportation,  as  necessary  element  of  offense,  §  .3311,  pp.  3641,  3642  (form). 

Sulliciency  of  evidence,  §  3330,  p.  3602  (form). 
BailnK-nt,  theft  as  bailee.  §§  3303.  3.304,  pp.  3032  to  .3634  (form). 
Bui-den  of  proof,  §§  3303(2),  p.  3633  (form). 
Burglary,   commission   of   larceny   as  well   as   burglary,    §  3295,   p.   3622 

(form). 
Carrying  away  property  as  noces.sary  element  of  offense,  §  3311,  pp.  3641, 

3642  (form). 
Claim  )iy  defendant  of  title  or  right  to  property,  effect,  §  3300,  pp.  3627  to 
3632    (for in). 
Right  of  farm  laborer  to  share  in  crops,  §  3301,  p.  36.32  (form). 
Consent  of  owner  of  i)roi)erty  to  taking,  consent  procured  by  deception,  § 

:V.H)'),  pp.  3634  to  3636  (form). 
Crinversion  of  property  by  bail(>e,  intent  to  steal,  §  3304,  p.  3634  (form). 
('Dimli-rf.'it  notes  as  sul)ject  of  larceny,  §  3296,  p.  3622  (form). 
Jicrciisc  of  former  Jeopardy,  S   i;»::<;,  j).  21<;()  (form). 
IX'linilion  as  used  in  fidclily  bond,  §  2176,  p.  2772  (form). 
Degree  of  offeuHC,  effect  of  reasonable  doubt  a.s  lo,  §  3333,  p.  3603  (form). 
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Elements  of  offense.  §  3292.  pp.  .3617  to  3621  (form) ;  §  4562,  p.  48.'0  (form). 
Embezzlement,  distinsjuished  from  larceny,  §  2234,  pp.  2591,  2592  form) ; 

§  3294.  p.  3622  (form) ;    §  3310,  p.  3640  (form). 
Helping   another   to   wrongfully    appropriate   property,    §   3307,    p.    363^ 
(form). 
Effect  of  acts  committed  after  taking,  §  .3308,  p.  3639  (form). 
Effect  of  assisting  thief  to  dispose  of  property,  §  3309,  p.  .3640  (form). 
Husband's  liability  for  taking  from  wife,  §  3310,  p.  3640  (form). 
Identity,   necessity  of   proving   identity   of  property   in   connection  with, 

accused,  §  3331,  p.  3662  (form). 
Included  offenses,  conviction  of  lesser  offense  of  taking  without  feloni- 
ous intent,  §  3334,  p.  3663  (form). 
Intent  of  defendant,   conviction   of  offense  of   taking  without   felonious 
intent.  §  33.34.  p.  3663  (form). 
Effect  of  intoxication,  §  3325,  p.  3659  (form). 

Intent  to  steal  or  to  defraud  owner  of  property  taken,  as  essential 
element  of  crime.  §  .3298,  pp.  3623  to  3626  (form). 
Intent  to  steal  at  time  of  taking,  §  3299,  pp.  3626,  3627  (form). 
Intoxication  of  defendant,   consideration   of  evidence  as  to,   §   3335,  p. 

3659  (form). 
Jurisdiction  of  offense,  §  3318.  p.  3647  (form). 
Limiting  effect  of  evidence,  evidence  as  to  taking  of  other  property  not 

alleged  in  indictment,  §  .3326,  pp.  3659,  3660   (form). 
Lost  goofls,  appropriation  by  finder  as  larceny,  §  3306,  pp.  3636  to  3639 
(form). 
Appropriation  by  finder  as  larceny,  finder  without  means  of  ascer- 
taining owner,  §  3306(3,  5),  pp.  3637,  3638  (form). 
Married  woman  as  defendant,  defense  of  duress  of  husband,  §  1931(2)  p. 

2162  (form). 
Matters  considered  in  passing  on  question  of  guilt  or  innocence,  §  3320,  pp. 
3647,  3648  (form). 
Property  left  in  possession  of  defendant  on  giving  by  him   of  re- 
delivery bond  in  replevin,  §  3316,  p.  3645  (form). 
Obtaining  possession  of  property  by  fraud,  trick,  or  device  with  intent  to 
deprive  owner  of  it,  §  3305,  pp.  3634  to  8636  (form). 
Fraud  defined,  §  3293,  p.  3621  (form). 
Ownership,  proof  as  alleged  in  indictment,  §  3317,  pp.  3645  to  3647  (form). 
Proof  of  special  ownership  as  sustaining  averments  of  ownership,  § 
3317(1,3),  pp.  3645,  3646  (form). 
Permanent  taking  of  property,  intent  to  deprive  owner  permanently  of  his 
property  as  essential  element  of  larceny,  §  3298,  pp.  3623  to  3625  (form). 
Persons  from  whom  property  taken,  bailee,  §  3317(1),  p.  3645  (form). 
Pleading  and  proof,  proof  of  ownership  as  alleged  in  indictment,  §  3317, 

pp.  3645  to  3647  (form). 
Possession  by  defendant,  necessity  of  taking  property  into  actual  posses- 
sion to  constitute  offense,  §  3312,  p.  3643  (form). 
Possession  by  defendant  of  stolen  goods,   effect  as  evidence  of  guilt,  § 
195,  .p.  379 ;    §§  3321  to  3323,  pp.  3648  to  3656  (form). 
Effect  as  evidence  of  guilt,  inference  from  possession  as  dependent 
on  whether  possession  personal  and  exclusive,   §  3321(15),  p. 
3655  (form). 
Inference   from   unexplained   possession    of   stolen    property,    §§ 

3321(3,  4,  5),  pp.  3649,  3650  (form). 
Invading  province  of  jury,  §  61,  p.  113. 
Larceny  of  animals  running  on  range,  §  3322,  p.  3655  (form). 


§§  1-539,  pp.  3-1018,   in   vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
in  vol.  3:    §§  30S6-1560,  pp.  3477-4845.  in  vol.  4;    §§  4561-5361.  pp.  4849-5564.  in  vol.  5. 
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Possession  by  butcher  of  carcass  of  stolen  cow,  §  3323,  pp.  3655, 

3656  (form). 
Sufficiency  of  evidence  of  possession,  §  3329,  pp.  3661,  3662  (form). 
Sufficiency   of  explanation   of  possession  to  rebut   inference  of 
guilt,  §  3324,  pp.  3656  to  3658   (form). 
Possession  of  owner,  necessity  of  taking  property  from  immediate  pos- 
session of  owner,  §  3313,  p.  3643  (form). 
Presumptions  and  burden  of  proof,  §  3319,  p.  3647  (form). 

Inferences  from  possession  of  stolen  goods,  §  195,  p.  379;    §§  3321  to 
3324,  pp.  3648  to  3658  (form). 
Punishment,  drunkenness  of  accused  as  affecting.  §  3335,  p.  3663  (form). 
Re-deliverv  bond  given  by  defendant  in  former  replevin  suit,  effect,   § 

3316,  p.  3645  (form). 
Robbery,  disting-uished  from  larceny,  §  4600,  p.  4881  (form). 

Indictment  for,  as  including,  §§  4614,  4615,  p.  4887  (form). 
Stealth,  definition,  §  3293,  p.  3621  (form). 
Stock  on  range,  §  3313,  p.  3643  (form). 
Subjects  of  larceny,  what  are,  §  3296,  p.  3622  (form). 

What  are,  trees,  §  3297,  p.  3623  (form). 
Sufficiency  of  evidence,  §  3327,  pp.  3660,  3661  (form). 

Effect  of  proof  of  receiving  or  buying  stolen  property,  §  332S,  p.  3661 

(form). 
Necessity  of  proving  possession  by  defendant,  §  3327(1),  p.  3660  (form). 
Theft  as  bailee,  necessity  of  showing  conversion  with  intent  to  steal,  § 

3304,  p.  3634  (fonn). 
Trespassing  animal,  liability  of  defendant  retaining,  §  3302,  p.  3632  (form). 
Value  of  property  stolen,  §  3314,  pp.  3643,  3644  (form). 

Adding  values  of  property  taken  on  different  occasions,  §  3314(2),  p. 

3643  (form). 
Market  value,  §§  3314,  3315,  pp.  3643,  3644  (form). 
Method  of  determining  value  of  goods  taken,  §  3315,  p.  3644  (form). 

LASCIVIOUS  COHABITATION, 

See  Lewdness. 
LAST  CLEAR  CHANCE, 

See  such  titles  as  Carriers  of  Passengers ;    Municipal  Corporations ;   Neg- 
ligence;   Railroads;    Street  Railroads,  etc. 

LATENT  DEFECTS, 

Bridges,  §  1217,  p.  1496  (form). 

Carrier's  liability  for,  §  1553,  p.  1806  (form). 

Dangerous  premises,  §  4070,  p.  4384  (form). 

Elevators,  injuries  to  passenger,  §  1553(1),  p.  1806  (form). 

Implied  warranty  against  on  sale  of  goods,  §  4696,  pp.  4958.  4959  (form). 

Injuries  to  servant,  assumption  of  risks  by  servant,  §  3739,  pp.  4038  to 

4040  (form). 
Streets,  liability  of  city,  §  3960,  p.  4289  (form). 

LATEItAL  SUPPORT, 

Liabilily  of  city  for  removal  of,  §  3900,  p.  4236  (form). 
Respective  riglits  of  adjoining  landowners,  §  644,  p.  1097  (form), 

T^TI.V  TERMS, 

Duty  of  court  to  avoid  use  of,  §  .395,  p.  713. 

lAW. 

See  Common   L.iw;    Constitutional  Law;    Province  of  Court  and  Jury; 
Questions  of  Liiw  ;    Statutes. 

LAW  OF  THE  CASE, 

Delinition,  §  118,  p.  210. 

Instructions  not  objected  to,  §  527,  p.  968. 
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LAW  OF  THE  ROAD, 

See  Streets  and  Highways. 
LEASEHOLD, 

See  Landlord  and  Tenant. 
LEGAL  TERMS, 

Definition,  propriety  and  necessity,  §§  357  to  359,  pp.  658  to  GG4. 
LEGITIMACY,  ' 

Presumption,  §  1043,  p.  1371  (form). 

LENGTH  OF  INSTRUCTIONS, 

Effect  of  length  or  brevity,  §  440,  p.  799. 

LEWDNESS, 

Cohabitation,  what  constitutes,  §  3338,  p.  3665  (form). 

Elements  of  offense,  §  3336,  p.  3664  (form). 

Inducing  sexual  intercourse  by  representations  as  to  effect  on  health,  § 

3339,  pp.  3665,  3666  (form). 
Living  in  open  and  notorious  adultery,  §  3337,  pp.  3664,  3665  (form). 
Matters  considered  in  determining  question  of  guilt,  §  3340,  p.  3666  (form). 

LIBEL, 

See  Libel   and   Slander. 

LIBEL  AND  SLANDER, 

Actual  malice,  see  Malice,  infra,  this  title. 

"Blind  tiger,"  charging  plaintiff  with  carrying  on  as  libel,  §  3350(4),  p. 

3680  (form). 
Candidates  for  public  office,  right  to  comment  on  conduct  of,  §  3377,  pp. 
3690  to  3698  (form). 
Publication  imputing  crime  not  specially  going  to  question  of  fitness 
for  office  as  privileged,  §  .3377(4),  p.  3698  (form). 
Chastity,  imputing  want  of,  §  3353,  p.  .3681  (form). 

Imputing  want  of,  as  ground  of  criminal  prosecution,  §  3429,  p.  3745 
(form). 
Commercial  agency,  report  by,  to  client  as  privileged  communication,  § 

3383,  pp.  3705,  3706  (form). 
Construction  of  language  used,  effect  of  innuendo,  §  3359,  p.  3685  (form). 
Giving  words  used  their  plain  and  usual  interpretation,  §  3357,  pp. 

3683,  3684  (form) ;    §  3397,  p.  3718  (form). 
Province  of  court  and  jury,  §  3360,  p.  3685  (form). 

Province  of  court  to  determine  whether  language  is  susceptible 
of  meaning  attributed  to  it,  §  3361,  pp.  3685,  3686  (form). 
Rule  for  construction,   §  3343(1),  p.  3675   (form);    §  3357,  pp.  3683, 
36.84   (form);    §  3397,  p.  3718  (form). 
Criminal  pi'osecution,  §  3431,  p.  3745  (form). 
Wlien  words  not  taken  literally,  §  3358,  p.  3684  form). 
Corporations,  imputing  malice  to,  §  3370,  p.  3692  (form). 

Liability  for  malicious  acts  of  agent,  §  3345,  p.  3677  (form). 
Liability  for  slander,  §  3346,  p.  3678  (form). 

Ratification    by    corporation    of    libelous   publication    by   employ^,    § 
3347.  p.  3678  (form). 
Criminal  liability,  §  3427,  pp.  3743,  3744  (form). 

Advertising  by  method  of  correspondence  that  plaintiff  does  not  pav 

his  debts,  §  34.30,  p.  3745  (form). 
Defense  of  privileged  communications,  §  3376,  pp.  3695,  3696  (form). 
Imputing  want  of  chastity  to  female,  §  .3429,  p.  3745  (form). 
Liability  for  acts  of  agent,  §  3434,  p.  3746  (form). 
Scandalous  character  of  alleged  defamatory  words,  §  3428,  p.  3744 
(form). 

§§  1-539,  pp.   3-lOlS,  in  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  vol.  3;    §§  30Sd-4E60,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4S19-5564,  in  vol.  6. 
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Damages,  §  3410,  pp.  3724  to  3727  (form). 

Aggravation   by   unsuccessful   attempt  at  justification,   §   3395(1),   p. 

3716  (form). 
Amount  as  dependent  on  whetlier  defendant  originated  story  or  mere- 
ly repeated  statements  of  others,  §  3412(3),  p.  3733  (form). 
Compensatory  damages,  §  3411,  pp.  3727  to  3731  (form). 

Elements  of,  §  3410(6),  p.  3727  (form)  j  §  3411(2),  p.  3728  (form). 
Humiliation  as  element  of,  §  3411(5,  6,  10),  pp.  3729,  3731  (form). 
Slental  suffering  as  element  of,  §  3410(2,  4,  6),  pp.  3725  to  3727 

(form) ;    §  3411,  pp.  3728  to  3731  (form). 
Method  of  computing,  §  3410(1),  p.  3725  (form). 
Consideration  of  extent  of  circulation  of  defendant's  newspape'r  as 

bearing  on,  §  3412(4),  p.  3733  (form). 
Consideration   of   financial   standing  of   defendant,   §   8414,   p.   3734 

(form). 
Duty  of  court  to  instruct  with  respect  to,  §  341,  p.  636. 
Exemplary  damages,  burden  of  proof  as  to  malice,  §  3399,  p.  3719 
(form). 
Definition,  §  3415(5),  p.  3738  (form). 
Discretion  of  jury  to  award,  §  3410(3),  p.  3726  (form) ;    §  3411(5), 

p.  3729  (form). 
Existence  of  actual  or  express  malice  as  essential  to  recovery,  § 
3410(1),  p.  3725  (form) ;    §  3411(8),  p.  3730  (form) ;    §  3415,  p. 
3735   (form). 
Gross  negligence  as  ground  of,  §  3416,  p.  3739  (form). 
Ground  of  assessing,  §  .3410(1),  p.  3724  (form). 
Necessity  of  separate  findings  as  to  compensatory  and  exemplary 

damages,  §  3426,  p.  3743  (form). 
Necessity  of  showing  ill  will  or  hatred,  §  3415(4).  p.  3736  (form). 
When  awarded  in  general,  §  3415,  pp.  3734  to  3739  (form). 
Form  of  verdict,  §  3426,  p.  3743  (form). 

Matters  considered  on  question  of,  §  3412,  pp.  3731  to  3734  (form). 
Mitigation  of,  §§  3417  to  3422,  pp.  3739  to  3742  (form). 
Necessity  of  proof  as  to  amount  of,  §  3425,  p.  3743  (form). 
Necessity  of  proving  as  prerequisite  to  recovery,  §  3343,  pp.  3675, 

3676  (form). 
Nominal  damages.  §  3410(2,  4),  pp.  3725.  3726  (form);    §  3411(7),  p. 

3730  (form) ;   §  3412(2),  p.  3732  (form) ;    §  3424,  p.  3743  (form). 
Plea  in  mitigation  as  going  only  to  punitive  damages,  §  3423,  p.  3742 

(form). 
Pre.^umption  of  damage  from  use  of  defamatorv  words,  §  3343,  pp. 

3675,  3676  (form) ;    §  3411(2-4),  pp.  3728,  3729  (form). 
Recovery  of  damage  as  dependent  on  state  of  pleadings,  §  3412(5), 

p.  3734  (form). 
Repetition  of  slanderous  words  as  matter  for  consideration  in  es- 
timating, §  3413,  p.  3734  (form). 
Defamatory  words,  charge  of  drunkenness.  §  3355,  p.  3682  (form). 
Cliarg(?  of  false  swearing,  §  3352,  p.  30S0  (form). 
Charging  one  with  conviction  of  crime,  §  3:551.  p.  3680  (form). 
ChargliiK  that  plaintiff  is  a  negro,  §  ,3356,  pp.  36S2,  3683  (form). 
Imputing  insolvency  to  i)l:iintiff,  §  3354,  i>p.  3(iSl,  3682  (form). 
Imputing  wiint  of  chastity,  §  3.353,  p.  3681  (form). 
A\'li;it  constitute  in  general,  §  3349,  ])]).  3678,  .''>679  (form). 
\\r)nls  inipiitiiig  crime,  §  .3.350,  pp.  3679,  3680  (form). 
Drnnkcnncss,  charge  of  as  libel  or  slander,  §  3.'>55.  p.  3682  (form). 
I'llemcnts  of  cause  of  action,  S  3341,  pp.  3671  to  3674  (form). 
Exi»rcsK  jiiMliic,  sec  Mjili'-e,  infra,  this  title. 

Falsity  of'  .•illcgcrl  di'liinuitory  matter,  matters  considered  in  determining, 
§  3101,  p.  3720  (form). 
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Presumptions  and  burden  of  proof,  §  3396(1),  p.  3717  (form) ;    §  3398, 
pp.  371S,  3719  (form). 
Financial  standing  of  defendant,  consideration  on  question  of  damages, 

§  3414,  p.  3734  (form). 
Ill  will  or  hatred,  distinguished  from  malice,  §  3365(1),  p.  36S8  (form). 
Necessity  of  showing  as  foundation  for  exemplary  damages,  §  3415(4), 
p.  3736  (form). 
Implied  malice,   see  Malice,   infra,  this  title. 
Innuendo,  effect  as  enlarging  sense  of  words  used  in  publication,  §  3359, 

p.  3685  (form). 
Insolvency,  imputing  insolvency  as  libel,  §  33.54,  pp.  3681,  3682  (form). 
Judicial  jirocoedings,  complaint  in,  as  privileged  communication,  §  3379, 
pp.  3699,  3700  (form). 
Complaint  in  judicial  proceedings  as  privileged,  information  charging 

insanity,  §  3379,  pp.  3699,  3700  (form). 
Publication  of  report  of  as  privileged  communication,  inserting  mat- 
ters not  shown  by  record,  §  3380,  p.  3700  (form). 
Necessity  of  fair  and  impartial  report,  §  33S1,  p.  3700  (form). 
Jury  as  judges  of  law  in  criminal  prosecution,  §  98,  p.  181. 
Justification,  consistency  of  plea  of  not  guilty  with  plea  of,  §  3389(2),  p. 
3712  (form). 
Effect   of   proving   truth  of   alleged   defamatory  w^ords,    §   3389,   pp. 

3712,  3713  (form). 
Effect  of  unsuccessful  attempt  at,  §  3395,  pp.  3716,  3717  (form). 

Filing  plea  of  as  evidence  of  malice,  §  3404,  p.  3722  (form). 
Existence  of  malice  as  inconsistent  with  plea  of,  §  3390,  pp.  3713,  3714 

(form). 
Partial  justification,  §  3393,  pp.  3715,  3716  (form). 
Proof  of  otter  offense  than  that  imputed,  §•  3.394.  p.  3716  (form). 
Showing  substantial  truth  of  statements   complained   of,   §  3392,  p. 

3715  (form). 
Sufficiency  of,  §  3391,  pp.  3714,  3715  (form). 

Sufficiency  of  evidence  in  support  of  plea  of,  §  .3409,  p.  3724  (form). 
Malice,  as  essential  element  of  cause  of  action,  §  3364.  p.  3688  (form). 

As  essential  to   recovery  of  exemplarj'  damages.    §  3410(4),  p.  3726 

(form). 
Biased  or  distorted  report  of  judicial  proceedings  as  evidence  of, 

§  3381,  p.  3700  (form). 
Burden  of  proof,  on  issue  of  exemplary  damages,  §  3399,  p.  3719 
(form). 
Where  communication  is  qualifiedly  privileged,  §  3375,  p.  3695 

(form). 
Where  it  is  sought  to  nullify  claim  of  privilege,  §  3400,  p.  3720 
(form). 
Effect  of,  as  destroying  claim  of  privilege,  §  3388,  pp.  3708  to  3711 
(form). 
As  destroying  truth  as  defense,  §  3390,  pp.  3713,  3714  (form). 
Malice  as  increasing  actual  damages,  §  3404(1),  p.  3722  (form). 
Effect  of  dislike  or  ill  will  as  constituting  malice,  §  3363,  p.  3687 

(form). 
Express  or  actual  malice,  definition,  §  3375,  p.  3695  (form);    §  3388 
(4),  p.  3711  (form). 
.  Distinguished  from  implied,  §  3308,  p.  3691  (form). 
Effect  as  destroying  claim  of  privilege,  §  3388(4).  p.  3711  (form). 
Existence  of  as  necessary  to  recovery  of  exemplary  damages,  § 
3410(1,2),  p.  3725  (form);    §  3411(8),  p.  3730  (form);    §  3415,  p. 
3735  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,   pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
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Necessity  of  proof  of  express  malice,  §  3369,  p.  3692  (form). 
Necessity  of  showing  in  oi-der  to  defeat  claim  of  privilege,  §  3387, 

pp.  3707,  370S  (form). 
What  constitutes,  §  3363,  p.  36S7  (form). 
When  corporation  cbargealDle  with,  §  3370,  p.  3692  (form). 
Filing  plea  of  justification  as  evidence  of,  §  3404,  p.  3722  (form). 
Implied   malice    or   presumption    of    malice,    §   3365,    pp.    36S8,   3689 
(form);    §  3410(4),  p.  3726  (form). 
Distinction  between  implied  and  express  malice,  §  3363,  p.  3687 

(form) ;    §  3368,  p.  3691  (form). 
Inference  of  as  question  for  jury,  §  3388(5),  p.  3711  (form). 
TVTiat  constitutes  in  general,  §  3363,  p.  36S7  (form). 
Inference  from  falsity  of  publication,  §  3377(2),  p.  3696  (form). 
Knowingly  making  false  statements  as  evidence  of  malice,  §  3367,  p. 

3691  (form). 
Matters  considered  in  determining  question  of,  §  3402,  p.  3721  (form). 
Matters  considered  in  rebuttal  of  presumption  of,  §  3405,  pp.  3722, 

3723  (form). 
Presumption  from  falsely  speaking  or  writing  words  defamatory  per 

se,  §§  8365,  3366,  pp.  3689  to  3691  (form). 
Presumption  from  uttering  words  imputing  crime  to  plaintiff,  §  3350 

(2),  p.  3679  (form). 
Presumption  in  criminal  prosecution,  §  3432,  p.  3746  (form). 
Reiteration  as  evidence  of,  §  3403,  pp.  3721,  3722  (form). 
Use  of  similar  words  to  those  charged  on  another  occasion  as  evi- 
dence of,  §  3402(3),  p.  3721  (form). 
What  constitutes  in  general,  §  3302,  pp.  3686,  3687  (form). 
Mitigation  of  damages,  §  3417,  pp.  3739,  3740  (form). 

Commission  of  other  wrongs  by  plaintiff  than  those  imputed  in  libel, 

§  3421,  pp.  3741,  3742  (form). 
Effect  of  disclaiming  personal  knowledge  in  making  alleged  defama- 
tory statement,  §  3419,  pp.  3740,  3741  (form). 
Effect  of  plea  in,  §  3423,  p.  3742  (form). 
Effect  of  provocation  of  defendant.  §  3422.  p.  3742  (form). 
Good  faith  of  defendant,  §  3418,  p.  3740  (form). 
Reputation  of  plaintiff,  §  3420,  p.  3741  (form). 
Newspaper  publishers,  liability  for  publication  without  knowledge  of  pub- 
lisher, §  3314,  p.  .3677  (form). 
Pleading  and  proof,  necessity  of  proof  of  words  as  alleged  in  complaint, 

§  3.396,  pp.  3717,  3718  (form). 
Presumptions  and  burden  of  proof,  §  3389(1),  p.  3712  (form). 
Criminal  prosecution,  §  .3432,  p.  3746  (form). 
Express  malice,  §  3402(1),  p.  3721  (form). 
Malice,  §§  3399,  3400,  pp.  3719,  3720  (form). 
Presumption   as  to  sense  in  which  words  charged  used.  §  3397,  p. 

3718    (form). 
Presumption  in  favor  of  good  faith  of  defendant,  §  3388(1),  p.  3709 

(form). 
Presiiinption  of  good  character,  §  3.396(1),  p.  .3717  (form). 
Rol.iittal  of  presumption  of  malice,  §  3405,  pp.  3722,  3723  (form). 
Truth    or   falsity   of   alleged    defamatory   words,    §   3390(1),   p.  3717 
(form)  :    §  :'.:i98,  pp.  3718,  .3719  (form). 
Privileged   communications,   burden   of   proof  as  to  malice,    where  it   is 
sought   to  nullify  claim  of  privilege,  §  .3400.  p.  3720  (form). 
Comment  on  conduct  of  public  otlicers  or  candidates  for  public  office, 

S  .3377,  it|i.  -.W.m  to  .';(i'.).S  (form). 
Connniinicalion   liy   postmaster  for  protection  ol  property  entrusted 
to  his  care,  ^  3385,  pp.  3706,  3707  (form). 
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Communications  conceruing  matters  in  wliicli   defendant  and  tliose 

addressed   have   a    common    financial   or    business    interest.    § 

3382,  pp.  8701  to  3705  (form). 

Communications    at    stockholders'    meeting    of   facts    concerning 

fitness  to  hold  corporate  office,  §  3382(1),  pp.  3701  to  3703  (form). 

Communications  in  line  of  official  duty,  §  3384.  p.  3706  (form). 

Communication   bearing  on   propi-iety  of  promotion   in  military 

service,  §  3.3S4,  p.  3706   (form). 
Communication  for  protection  of  property  entrusted  to  officer's 
care,  §  3-385,  pp.  3706,  3707  (form). 
Effect  of  malice  as  destroying  claim  of  privilege,  §  3388,  pp.  3708  to 

3711  (form). 
Exceeding  privilege,  §  3383,  p.  3707  (form). 

Good  faith  of  defendant,  presumption  in  favor  of,  §  3388(1),  p.  3709 
(form). 
Question  for  jury,  §  3388(5),  p.  3711  (form). 
Inability  of  one  knowingly  making  false  charges  to  take  advantage 

of  the  privilege,  §  3388(2),  p.  3709  (form). 
Materiality  of  truth  of  communication.  §  .3.382(5),  p.  3705  (form);    § 

3385,  p.  3706  (form) ;    §  3387,  pp.  3707,  3708  (form). 
Necessity  of  showing  actual  malice  or  want  of  reasonable  and  proba- 
ble cause  in  order  to  defeat  claim  of  privilege,  §  3387,  pp.  3707, 
3708  (form). 
Newspaper  comment  on  conduct  of  private  citizens,  §  3676,  pp.  3695, 

3696  (form). 
Publication  of  report  of  judicial  proceedings,  §|  3380,  3381,  p.  370O 

(form). 
Rebuking  public  board   for   appropriating  moneys   to  lobby   for   or 
against  legislation  affecting  term  of  office,  §  3377(3),  pp.  3696,  3697 
(form).     • 
Repetition  on  nouprivileged  occasion,  §  3382(1),  p.  3703  (form). 
Report  by  commercial  agency,  §  3383,  pp.  3705,  3706  (form). 
Right  to  publish  newspaper  item  where  all  parties  concerned  have 

•previously  denied  its  truth,  §  3378,  p.  3699  (form). 
Subjects  with  respect  to  which  defendant  has  an  interest  or  moral  or 
social  duty  to  perform,  §  3375,  pp.  .3C94,  3695  (form). 
Communication  of  facts  affecting  insurance  risk,  §  3375,  p.  3694 

(form). 
Interest  or  duty  of  person  to  whom  communication  made,  §  3375, 
pp.  3694,  3695  (form). 
What  constitute  in  general,  §  3387(2),  p.  3708  (form);    §  3400(1),  p. 
3720  (form). 
Province  of  court  and  jury,  construction  of  alleged  defamatory  matter, 
§§  3360,  3361,  pp.  3685.  3686  (form). 
Inference  of  malice,  §  3388(5),  p.  3711  (form). 
Prosecution  for  libel,  §  3435,  pp.  3746  to  3748  (form). 
Publication.  §  3371,  p.  3693  (form). 

Communicating  news  item  to  reporter  of  newspaper,  §  3372,  p.  3693 

(form). 
Essentials  of,  for  purpose  of  criminal  prosecution,  §  3433,  p.  3746 

(form). 
Liability  for  second  publication,  §  3374,  p.  3694  (form). 
Liability  of  corporation  for  act  of  agent.  §  3373.  p.  3693  (form). 
Matters  considered  as  evidence  of,  §  3407,  p.  3723  (form). 
Reasonable  cause  for  publishing  alleged  defamatory  matter,  necessity  of 
showing  want  of,  in  order  to  defeat  claim  of  privilege,  §  3387,  pp.  3707, 
3708  (form). 

§§  1-539,  pp.   3-1018,   in  vol  1;     §?  540-1923,   Dp.   1021-2150,   in  vol.  2;     §§  1930-30'85,  pp.   2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;    §S  4^61-5361,  pp.  4S49-5564,  in  vol.  5. 
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Repetition  of  slanderous  words  as  bearing  on  question  of  damages,  §  3413, 
p.  3734  (form). 
Ou  nonprivileged  occasion  of  words  used  on  privileged  occasion,   § 
3382(1),  p.  3703  (form). 
Reputation  of  plaintiff,  matters  considered  on  issue  of,  §  3406,  p.  3723 

(form). 
Slander  defined,  §  3342,  pp.  3(374.  3675  (form) 
Smart  money,  see  Damages,  supra,  this  title. 
Special  damages,  proof  of  as  essential  to  right  of  recovery,  §  3343,  pp. 

3675,  3676  (form). 
Sufliciency  of  evidence,  in  prosecution  for  libel,  §  3436,  p.  374S  (form). 
Proof  of  words  charged,  §  3408,  pp.  3723,  3724  (form). 
Rule  that  plea  of  justification  may  be  sustained  by  preponderance 

of  evidence,  §  3409(1),  p.  3724  (form). 
Rule  that  plea  of  justification  must  be  established  beyond  reasona- 
ble doubt,  §  3409(2),  p.  3724  (form). 
Truth  as  defense,  §  3377(2),  p.  3696  (form);    §  3389.  pp.  3712,  3713  (fonn). 
Defamatory  matter  partly  true,  §  3393,  pp.  3715,  3716  (form). 
Effect  of  malice  as  destroying  truth  as  defense,  §  3390,  pp.  3713,  3714 

(form). 
Matters  considered  in  determining  truth  of  words  spoken,  §  3401,  p. 

3720  (form). 
Presumptions  and  burden  of  proof,  §  3390(3),  p.  3714  (form). 
Sufficiency  of  evidence  of,  §  3391,  pp.  3714,  3715  (form);    §  3392,  p. 
3715  (form). 
Women,  liability  for  libel  or  slander,  §  3348,  p.  3678  (form). 

LICENSES, 

Occupations,  exemptions,  §  2770.  p.  2993  (form). 

Medicine  or  dentistry,  necessity  of  license,  §§  4187  to  4192,  pp.  4469 

to  4472  (form).  * 

Merchants,  who  are  merchants,  §  3437,  p.  3749  (form). 
Real  estate,  care  required  as  to  licensees,  §  3258,  pp.  3593.  3594  (form). 
Care  required  as  to  licensees,  care  required  from  railroads,  §  4330, 

pp.  4580  to  4584  (form). 
Right  to  trim  or  cut  shade  trees,  §  585,  p.  1051  (form). 
What  constitutes  license  to  enter  upon,  §  3138,  p.  3750  (form). 

LIENS, 

See.  also,  Mechanics'  Lions;   Warehousemen. 
Agister's  lien,  priority,  §  1781,  pp.  2055,  2050  (form). 
Attorney's  lien,  §  981,  p.  1325  (form). 

Bailee,  lien  of  for  roitairs.  §  987,  pp.  1331  to  1333  (form). 
Chattel  mortgages,  waiver,  §  1782,  p.  2056  (form). 
Factor's  lien  for  .advances.  §  2-105.  p.  2720  (form). 
Garnishment,  §  2743.  p.  2975  (form). 
I>andlord's  lien.  §§  3282  to  3286,  pp.  .3008  to  3011  (form). 
Waiver,  surrender  of  possession  of  subject  of  bailment  as  waiver  of  lien 
by  bailee,  §  988,  p.  1333  (iorm). 

LIFE  ESTATES, 

Adverse  possession  as  against  remaindermen,  §§  700,  707,  pp.  1140,  1141 

(form). 
Li!!bility  for  waste.  §  5180,  p.  5.370  (form). 
Rigiit  of  life  tenant  (o  remove  timber,  §  .34.39,  p.  .3751  (form). 

LITE   LN'Snrt.XNf^E. 

A<Ti<lciit:il  deiiMi,  pres\nni»lion  witii  re.'^pcct  to,  §  3482(4),  p.  3783  (form); 

8  .3is:u(),  p.  .3784  (form). 
Ajiriorlionnicnt  of  recovery  between  beneficiaries  of  jwllcy,  §  3440(2),  p. 

3751   (form). 
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Avoidiince  of  policy,  burden  of  proof,  §  3480(2),  p.  3781  (form). 

Concealment  of  facts  by  insured  as  ground,  §  3448,  p.  3760  (form). 
Fraud  as  ground,  §§  3448  to  .34G1.  pp.  3760  to  3771  (form). 
Cause  of  death  and  risks  insured  against,  §§  3474  to  3479,  pp.  3778  to  3780 
(form).    ' 
Death  from  injuries   received  in  hostile  encounter  with  another,  § 

3477,  pp.  3779,  3780  (form). 
Ett'ect  of  statements  in  proofs  of  loss  as  evidence  of,  §  3490,  pp. 

3787,  3788  (form). 
Insured  killed  by  beneficiary,  §  3479,  p.  3780  (form). 
Sufficiency  of  evidence  of  cause  of  death,  §  3489,  p.  3787  (form). 
Use  of  liquor  in  violation  of  policy  as  proximate  cause  of  death,  | 
3476,  p.  3779  (form). 
Change  of  occupation  as  ground   for  forfeiture,  farmer  to  operator  of 

saw  mill,  §  3464,  pp.  3772,  3773  (form). 
Concealment  of  facts  by  insured  as  ground  for  avoiding  policy,  §  .3448(1, 

2).  pp.  3760,  3701  (form). 
Conditions  precedent  to  inception  of  risk,  possession  of  sound  health  at 
time  of  application  for  insurance  as,  §  3444,  pp.  3757  to  3759  (form). 
Conditions  subsequent  or  promissory  warranties,  forfeiture  for  breach  of, 

§§  .3464  to  3467.  pp.  3772  to  3774  (form). 
Consultations   with   physicians,   misrepresentations  as   to   as   ground  for 

avoiding  policy.  §  3458,  pp.  3769,  3770  (form). 
Contract  of  life  insurance,  what  is,  §  3441,  p.  3755  (form). 
Delivery  of  policy  during  good  health  as  essential  to  inception  of  risk,  § 

3445,  p.  3759  (form). 
Elements  of  right  of  recovery  on  policy  in  general,  §  3440,  pp.  3754,  3755 

(form). 
Estoppel  of  insurer,  issuing  policy  with  knowledge  by  insurer  of  facts, 
§  3468,  p.  3775  (form). 
Recognition  of  continued  existence  of  policy  with  knowledge  of  facts 

§  3469,  p.  3775  (forai). 
To  assert  forfeiture  for  failure  to  pay  premiums  within  time  limited, 
§  3473,  p.  3777  (form). 
Fraud  as  groimd  for  avoiding  policy,  §§  3448  to  3461,  pp.  3760  to  3771 
(form). 
Contemplation  of  suicide  by  insured  at  time  of  seeking  insurance,  § 

.3463,  p.  3773  (form). 
JNIatters  considered  in  determining  question  of  fraud,  §  3485,  p.  3785 

(form). 
Person  examined  for  insurance  one  other  than  insured,  §  3462,  pp. 

3771.   3772   (form). 
Presumption  and  burden  of  proof  with  respect  to  fraud,  §  3484,  pp. 
•C784,  3785  (form). 
Good  faith  by  insured  in  making  false  statements,  §  3450,  pp.  3763,  3764 
(form). 
Effect  of  warranty  of  truth  of  statements,  §  3452(3),  p.  3765  (form). 
Habits  of  insured,  misrepresentations  as  to  as  ground  for  avoiding  policy, 

§  3459.  p.  3770  (form) ;    §  3460,  p.  3770  (form) ;    §  3461,  p.  3771  (form). 
Insurable  interest,   as  essential  to  validity  of  policy,  §   3442,  pp.  3755, 
3756  (form). 
Presence  of,  as  evidence  of  good  faith,  §  3442,  p.  3756  (form). 
Validity  of  policy  taken  out  by  son  on  life  of  father,  §  3443,  pp.  3756, 
37r)7  (form). 
Knowledge  of  agent  as  knowledge  of  insurer,  §  3470,  pp.  3775,  3776  (form). 
Effect  of  knowledge  of  examining  physician,  §  3468(2),  p.  3775  (form) ; 
§  3472,  p.  3777  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
ill  vol,  3;    §S  30S6-4oG0,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564.  in  vol.  5. 
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Misrepresentations  by  insured,  §  3448.  pp.  3760,  3761  (form). 
Absence  of  anj'  serious  ailmentte,  §  3457,  p.  3769  (form). 
Consultations  with  physician,  §  345S,  pp.  3709,  3770  (form). 
Effect  of  good  faith  of  insured  in  making  false  statements,  §  3450. 

pp.  3763,  3764  (form) ;    §  3452(3).  p.  3765  (form). 
Effect  of  truthful  verbal  statements  to  agent  of  insurer  as  nullifying 

misstatements  in  application,  §  3451,  p.  3764  (form). 
Effect  of  warranty  of  truth  of  statements  by   insured,   §  3452,  pp. 

3764,  3765  (form). 
Evidence  as   to   truth  of  answers   as  to  prior  diseases,   §  3486,  pp. 

3785.  37S6  (form). 
Examination  of  insured  by  physician  chosen  by  insurer  as  evidence 

upon  question  of,  §  3471,  p.  3776  (form). 
Existing  state  of  health,  §  3455,  p.  3767  (form). 
F;ibit  of  takins-  drugs.  §  3460.  p.  3770  (form). 

Habit  of  using  liquor,  §  3459,  p.  3370  (form) ;    §  346.  p.  3771  (form). 
Materiality  of  misrepresentations,  §  3448(3),  p.  3761-  (form) ;    §  3449, 
pp.  3761,  3762  (form);    §  3457,  p.  3769  (form). 
Effect  of  warranty   of  truth   of  statements,   §  3452(2),   p.  3765 

(form). 
Question  for  jury,  §  3449(1),  p.  3762  (form). 
Occupation,  §  3454,  pp.  3765  to  3767  (form). 
Presumption  and  burden  of  proof  with  respect  to  falsity  of  answers 

of  insured.  §  3484,  pp.  3784,  3785  (form). 
Previous  applications  for  life  insurance,  §  3461,  p.  3771  (form). 
Prior  ailments  or  diseases,  §  3456,  pp.  3767,  3768  (form). 
Sufficiency  of  evidence  that  false  statements  were  made  with  intent  to 

deceive,  §  3491,  p.  3789  (form). 
Waiver  of  right  to  take  advantage  of,  §  3471,  pp.  3776,  3777  (form) ; 

§  3472,  p.  3777  (form). 
Warranty  of  literal  and  exact  truth  of  answers  of  insured,  §  3453,  p. 
3765  (form).  • 

Misrepresentations  bv  insurer  as  to  terms  of  policy,  liabilitv  for  deceit. 

§  2646,  p.  2898  (form). 
Mortuary  fund,  duty  of  insurer  with  respect  to  application  of  moneys  in. 

§  3466.  pp.  3773,  3774  (form). 
Occupation,  change  of  occupation  to  a  more  hazardous  one  as  ground  for 
forfeiture,  §  3404,  pp.  3772,  3773  (form). 
Misrepresentations  as  to  as  ground  for  avoiding  policy,  §  3454,  pp. 
3765  to  3767  (form). 
Premiums  or  assessments,  acceptance  of  by  insurer  as  creating  estoppel, 
«  3469,  p.  3775  (form). 
Authority  of  agent  of  insurer  to  dispense  with  payment,  §  3467,  p. 

3774  (form). 
Avoidance  of  ])remium  note  for  fraud.  §  3447.  pp.  3759,  3760  (form). 
Consideration  for  j^remium  note,  §  3446,  p.  3759  (form). 
Duty  of  insurer  willi  ros))ect  to  application  of  moneys  in  safety  or 

mortuary  fund,  §  .'5466.  pp.  3773.  3774  (form). 
Forfeiture   for   nonpayment,   §  3465,   p.  3773   (form). 
Notice  of  as.scssments  and  dues,  §  3465,  p.  3773  (form). 
Payment  of  first  premium,  as  essential  to  inception  of  risk,  §  3445, 

p.  3759   (form). 
Waiver  of  failure  to  pay  wilhin  lime  limiled,  §  3473,  p.  3777  (form). 
ProRnmi)tions  and  Imrden  of  i)roof,  §  3480,  p.  3781  (form). 
Cause  of  death,  §  .3482,  pj).  ;{782,  37S:;  (form). 
Falsity  of  statements  by  insured,  §  .3457,  p.  3769  (form). 
Presumplion  of  death  from  ab.senee,  §  o481,  pij.  3781,  3782  (form). 
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Prior  ailments  or  diseases,  waiver  of  rii:;lit  to  take  advantage  of  misrepre- 
sentations with  respect  to,  §  3471,  pp.  3776,  3777  (form) ;    §  3472,  p.  3777 
(form). 
Proofs  of  death,  burden  of  proof,  §  3480(2),  p.  3781  (form). 
Safety  fund,  duty  of  insurer  with  respect  to  application  of  moneys  in, 

§  .3466,  pp.  3773,  3774  (form). 
Self-destruction  as  ground  for  defeating  recovery,  §  3474,  p.  3778  (form). 
Sound  health  or  good  health  at  time  of  application,  as  essential  to  valid 
contract  of  insurance,  §  3444,  pp.  3757  to  3759  (form). 
Effect  of  mere  temporary  ailment,  §  3444(3),  j).  3758  (form). 
Sufficiency  of  evidence,  §  31S7,  p.  3786   (form). 

Death  of  insured,  §  3488,  pp.  3786,  3787  (form). 
Suicide,  death  hy  suicide  as  ground  for  defeating  recovery,  §  3475.  pp. 
3778,  3779  (form). 
Death  by  suicide  while  not  in  delirium  resulting  from  illness,  §  3475 

(3),  p.  3779  (form). 
Presumptions  and  burden  of  proof,  §§  3482(1,2,  4),  3483,  pp.  3782  to 

3784  (form). 
Sufficiency  of  evidence,  §  3489,  p.  3787  (form). 
Vexatious  delay  in  payment  of  loss,  damages  for,  §  3492,  p.  3789  (form). 
Violation  of  law,  death  of  insured  while  violating  law  as  defeating  recov- 
ery, §  3478,  p.  3780  (form). 
Death  of  insured  while  violating  law  as  defeating  recovery,  burden  of 
proof.  §  .3482(3),  p.  3783   (form). 
Wager  contracts,  §  3442,  pp.  3755,   3756  (form);    §  3443,  pp.  3756,  3757 
(form). 
Presumption,  §  3443,  p.  3757  (form). 
Warranty,  effect  of  warranty  by  insured  of  truth  of  representations,  § 
3452,  pp.  3764.  3765  (form) ;    §  3453,  p.  3765  (form). 

LIFE  TABLES, 

See  Mortality  Tables. 

LIGHTNING, 

Duty  of  telephone  company  to  employees  to  guard  against,  §  3691(4),  pp. 
3976,  3977  (form). 

LIGHTS, 

Carriers,  duty  to  provide  lights  and  railings,  §  1550,  pp.  1797,  1798  (form). 
Duty  of  vehicles  to  carry,  §  4948,  p.  5209  (form) ;    §  4979,  pp.  5239,  5240 
(form). 
Failure  to  carry  as  contributory  negligence,  §  4981,  p.  5242  (form). 
Excavations  or  obstructions,  duty  to  place  lights  around,  §  4929,  pp.  5193 
to  5196  (form). 

LIMITATION  OF  ACTIONS, 

See,  also.  Adverse  Possession. 
Accrual  of  cause  of  action,  action  for  nuisance,  §  4111,  pp.  4417,  4418 

(form). 
Action  for  services,  §  3495,  p.  3791  (form). 
Action  for  wrongfully  ponding  water  on  plaintiff's  land,  §  3499,  p. 

3793  (form). 
Action  on  open  or  mutual  account,  §  3496,  p.  3791  (form). 
Action  to  assert  claim  by  bailor  to  subject  of  bailment,  knowledge 

by  bailor  of  adverse  claim,  §  998,  p.  1341  (form). 
Breach  of  promise  to  marry,  §  3497,  p.  3792  (form). 
Recovery  of  damages  caused  by  permanent  nuisance,  §  3498,  p.  3792 

(form).  , 

§§  1-539,  pp.   3-1018,   in  vol  1;     §?  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,   pp.   2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  m  vol.  5. 


5960  INDEX 

LI]ynTATlON  OF  ACTIONS— Continued, 

Application  of  statute  to  particular  actions,  action  to  recover  possession 
of  bounty  land  warrant,  §  3494,  p.  3791   (form). 
Suit  for  wages  not  based  on  written  contract,  §  3493,  p.  3790  (form). 
Suit  to  establish  title  to  lost  certificate  of  corporate  stock,  §  1902,  p. 
2135  (form). 
Burden  of  proof,  §  3496(2),  p.  3791  (form). 
Insanity  of  person  wronged  as  suspending  running  of  statute,  §  3506,  pp. 

3797,  3798  (form). 
Knowledge  of  cause  of  action,  action  for  damages  for  violation  of  anti- 
trust act,  §  3500,  pp.  3793,  3794  (form). 
Action  to  assert  claim  to  subject  of  bailment,  §  998,  p.  1341   (form). 
Concealment  of  cause  of  action,  §  3502,  pp.  3794,  3795  (form). 
Discovery  of  fraud,  §  3501,  p.  3794  (form). 
Monopolies,  action  for  damages  for  violation  of  anti-trust  act,  §  3500,  pp. 

3793,  3794  (form). 
New  promise,  §  3507,  p.  3798  (form). 

Burden  of  proof  with  respect  to  issue  of,  §  3511,  p.  3800  (form). 
Sufllciency  of  acknowledgment  of  debt  to  remove  bar  of  statute,  § 
3508,  pp.  3798,  3799  (form). 
Nonresidence  as  ground  for  suspension  of  running  of  statute,  §  3503,  pp. 
3795,  3796  (form). 
Of  infant,  effect  of  coming  into  state  involuntarily  at  instance  of 
guardian,  §  3503(2),  p.  3796  (form). 
Part  payment  as  removing  debt  from  bar  of  statute,  §  3509,  p.  3799  (form). 

Payment  by  another  than  the  debtor,  §  3510,  pp.  3799,  3800  (form). 
Province  of  court  and  jury  in  criminal  case,  §  102,  p.  189. 
Suspension  of  running  of  statute,  action  against  convict,  §  3505,  pp.  3798, 
3797  (form). 
Concurrence  of  absence  and  death,  §  .3504,  p.  3796  (form). 
Disability  of  person  wronged,  §  3506,  pp.  3797,  3798  (form). 
Nonresidence,  §  3503,  pp.  3795,  3796  (form). 

LIMITATION  OF  LIABILITY, 

See  Bailment;    Carriers  of  Goods;    Carriers  of  Passengers. 
Master's  liability  for  injuries  to  servant,  setting  aside  release  for  fraud. 
§  3632,  p.  3905   (form). 

LIMITED  PARTNERSHIP, 
See  Partnership. 

LIQUORS, 

See  Intoxicating  Liquors. 

LIS  PENDENS, 

Effect  of  filing  lis  pendens  as  against  purchaser,  §  3512,  p.  3801  (form). 

LIVERY  STABLE  KEEPERS, 

Care  leriuircd  in  keci)ing  horse,  duty  to  furnish  medical  aid,  §  3513,  pp. 
3802,  3803  (form). 
Injuries  to  horse  liy  fire,  §  3514,  p.  3803  (form). 
Injuries  to  customer  from  horse  becoming  frightened,  liability  for,  §  3515, 

p.  :',8()3  (form). 
Injuries  to  liorse  hired,  §  3516,  pp.  3803,  3804  (form). 

Duty  of  custoiiKM-  not  to  overdrive,  §  ;;5t7,  p.  3.S01  (form). 

Liability  for  injuries  occurring  vvliilo  driving  horse  beyond  itinerary 

spciMcd  in  contract  of  hiiiiig,  §  3."19,  i)p.  380.1.  .".SOC  (form). 
Lial)ili(y  of  customer  under  contract  not  spcril'ying  time  of  use  of 

liois  ■  or  <iis!an(i'  to  l)e  diiveii,  ij  3518,  j).  3805  (lorm). 
Presumptions  nnd  Idirden  of  [(roof.  S  3520,  p.  3806  (form). 
Nuisance,  livery  stable  as.  S  4106,  j).  4410  (form). 
Overdriving,  sulliciency  of  evidence  of,  §  3.521,  p.  3807  (form). 
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LIVE  STOCK, 

See  Animals;    Carriers  of  Live  Stock;    Railroads. 

LOBBYIST, 

Definition,  §  3377(3),  p.  3697  (form). 

LOCAL  IMPROVEMENTS, 

See  Bridges  ;  Drains ;    Municipal  Corporations. 

LOGS  AND   LOGGING, 

Contract  to  furnish  logs  to  saw  mill,  damages  for  breach,  §  3532,  p.  3813 

(form). 
Damages  for  breach  of  contract  to  purchase  timber,  avoidable  consequenc- 
es, §  3533,  pp.  3S13,  3814  (form). 
Sufficiency  of  proof,  §  3531,  p.  3813  (form). 
Log-hauling  contract,  measure  of  damages  for  breach  of,  §  3535,  pp.  3815, 
3816  (form). 
Measure  of  damages  for  breach  of,  difference  between  cost  of  carry- 
ing out  contract  and  contract  price  as  measure  of  damages,  §  3535 
(2),  p.  3815  (form). 
•     Recovery  by  contractor  who  was  prevented  from  performing,  §  3534, 
pp.  3814,  3815  (form). 
Method  of  hauling,  liability  of  master  to  servant,  §  3704,  p.  3991  (form). 
Obstruction  of  navigable  stream  by  logging  boom,  liability  for,  §  4038,  p. 

4347  (form). 
Presumptions  and  burden  of  proof,  in  actions  for  breach  of  contract,  § 

3536,  p.  3816  (form).. 
Sale  of  standing  timber,  construction  of  contract,  §  3522,  p.  3808  (form). 
Damages  for  taking  away  timber  to  w^hich  purchaser  not 'entitled, 

§  3527,  pp.  3811,  3812   (form). 
Duty  of  purchaser  to  both  cut  and  remove  timber  within  specified 

period,  §  3525,  p.  3811   (form). 
Eli'ect  of  cutting  timber  within  specified  period,  §  3525,  p.  3811  (form). 
Forfeiture  of  timber  not  cut  within  time  named  in  contract.  §  3523, 

p.  3810  (form). 
Time  of  removing  timber,  duty  to  remove  as  expeditiously  as  possi- 
ble, §  3523,  p.  3809  (form). 
Duty  to  remove  within  reasonable  time,  §  3523,  pp.  3808  to  3810 

(form). 
Duty  to.  remove  within  specified  period,  §  3524,  pp.  3810,  3811 

(form). 
Extension   of   time   on   performance   of   conditions   precedent,   § 
3526.  p.  3811  (form). 
Sale  of  trees  of  certain  dimensions  on  certain  land,  liability  of  purchaser 
for  errors  in  cutting,  §  3529,  p.  3812  (form). 
Measure  of  damages  for  wrongful  cutting  by  purchaser,  §  3530,  pp. 

3812,  3813  (form).       • 
What  trees  within  contract,  f  3528,  p.  3812  (form). 
Use  of  stream  for  logging  operations,  injuries  to  riparian  owners,  §§  6205 
to  5209,  pp.  5397,  5398  (form). 

LOST  GOODS, 

See  Finding  Lost  Goods. 

LOST  INSTRUMENTS, 

Action  to  establish  title,  burden  of  proof,  §  1901,  p.  2184  (form). 
Sufficiency  of  evidence  to  establish,  §  3537,  p.  3817  (form). 

LOST  RECORDS, 

Proceedings  to  establish,  see  Records. 

§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-l!)2S,   pp.   1021-2150    in  vol.  2;     §§  1930-30S5,  pp.  2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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LOTTERIES, 

Aiding  and  abetting  in  establishing  a  lottery  as  a  business  as  criminal  of- 
fense, sale  of  lottery  tickets,  §  3538(2),  p.  3819  (form). 
Criminal  liability  for  conducting,  elements  of  offense,  §  3538,  pp.  3818, 
3819   (form). 
Elements  of  offense,  definition  of  contingency  in  the  nature  of  a  lot- 
tery, §  3538(1),  pp.  3818,  3819  (form). 

LUCID  INTERVALS, 
See  Insanity. 

LUGGAGE, 

See  Carriers  of  Passengers. 

LUNATICS, 

See  Insanity. 

M 

MACHINERY, 

Master's  duty  as  to,  see  Master  and  Servant. 

MAGNETIC  HEALER, 

Liability  for  negligence  in  treating  patient,  §  4207,  pp.  4481,  4482  (form). 

MAIL, 

See  Post  Office. 

MALICE, 

See   specific   titles,    such  as   Abuse   of   Process;    Assault   and   Battery; 
Homicide ;    Libel   and   Slander ;    IMalicious  'Prosecution,  etc. 

MALICIOUS  MISCHIEF, 

Belief  of  defendant  in  right  to  do  acts  complained  of,  acts  done  in  abating 
a  nuisance,  §  3,546,  p.  3823  (form). 
'  Acts  done  to  remove  menace  to  peaceable  possession  of  laud,  §  3546, 

p.  3822   (form). 
Resistance  of  erection  of  telegraph  poles,  §  3551,  p.  3824  (form). 
Character  or  extent  of  injury  to  pi-bperty,  §  3550.  p.  3824  (form). 
Defenses  in  general,  acts  done  pursuant  to  permission  of  another,  §  3545, 

p.  3822  (form). 
Elements  of  offense,  §  3539,  p.  3820  (form). 
Fences,  destruction  of,  §  2473,  p.  27GS  (form). 
Fi-uit  trees,  liability  for  maliciously  pulling  up  and  taking  away,  §  3543, 

pp.  3821,  3822  (form). 
Malice,  necessity  of  showing,  §  3540,  p.  3820  (form). 

Necessity  of  showing  malice  against  owners  of  property  injured,  § 

3.542.  p.  3821  (form). 
Province  of  jury,  §  3550(1),  p.  3824  (form). 

What  constitutes,  §  3.541,  p.  3S21  (form);    §  3544,  p.  3822  (form);    § 
.",.549,  p.  3S2:5  (form). 
Matters  considered  in  determining  issues,  §  3551,  p.  3824  (form). 
Reckless  disregard  of  rights  of  another  as  constituting  malice,  §  3541,  p. 

.3821  (form)  ;  §  3.544,  p.  3822  (form)  ;  §  :;."i40,  p.  3823  (form). 
Rfckloss  driving  of  vehicle  of  anolliei-,  8  .';544,  p.  3822  (form). 
SnfliciciK'v  of  evidence,  §  35.52,  p.  .'1.S24  (form). 

Telegraph  or  tclci)lioiio  poles,  good  faith  of  resistance  by  defendant  to 
erection  of,  §  35.51,  p.  3824  (form). 
Llaltliity  of  landowner  for  removing,  §  3547.  p.  .3823  (form). 
RJL'ht  of  ahulting  owner  to  cut  down   poles  in  highway,  §  3548,  p. 
.3823    (form). 
Trees,  lialillily  of  tree  warden  for  injury,  §  :!510,  p.  .3823  (form). 

MALICIOUS  I'ROSIOCITTION. 

See,  al.so,  .\bu.sc  of  Process;    False  Imprisonment. 
Advico  of  counsel  us  defense,  S  ^i^GU,  pp.  3811  lo  3844  (form). 
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MALICIOUS  PROSECUTION— Continued, 

Disclosure  to  prosecuting  attorney,  §  3568(5),  p.  3S47  (form) ;   §  3568(7), 

p.  3848  (form). 
Duty  to  communicate  all  the  facts  to  counsel,  §  3568,  pp.  3845  to 

3848  (form). 

Duty  to  communicate  belief  as  to  existence  of  other  facts  than  those 

disclosed,  §  3569,  p.  3848  (form). 
Effect  of  taking  advice  for  purpose  of  showing  a  lack  of  malice. 

§  3566(5),  p.  3842  (form). 
Good   faith   of  defendant  in   seeking  advice,   §  3567,  pp.  3844,  3845 
(form). 
Belief  of  defendant  in  guilt  of  plaintiff,  effect,  §  3560,  p.  3837  (form). 
Conspiracy,  action  against  several  defendants  on  theory  of,  §  3363,  pp. 

3838,  3839  (form). 
Continuing  prosecution  begun  by  others,  liability  of  persons  ratifying  and 

continuing,  §  3565,  p.  .3840  (form). 
Damages,  §  3582,  pp.  3853  to  3855  (form). 

Actual  or  direct  damages,  §  3582.  pp.  3854,  3855  (form). 
Exemplary  damages,  §  3585,  pp.  3856,  3857  (form). 

Consideration   of  financial   ability  of  defendant  in  determining, 
§§  3585(5),  3586,  p.  3857  (form). 
Expenses  of  litigation   and  attoi-neys'  fees,   §§  3582(4-6),   3583,   pp. 

3854,  3855  (form) ;    §  3584,  p.  3856  (form). 
Mental  suffering  as  element,  §  3582(4),  p.  3854  (form). 
Special  damages,  §  3584,  pp.  3855.  3S56  (form). 
Dismissal  or  abandonment  of  prosecution,  effect  as  evidence  of  malice  or 

want  of  probable  cause,  §  3580.  p.  3853  (form). 
Elements  of  cause  of  action,  §  3553,  pp.  3827  to  3829  (form). 
Financial  abilitv  of  defendant,  consideration  on  question  of  exemplary 

damages,  §§  3-585(5),  3586,  p.  3857  (form). 
Garnishment,  lial/ility  for  maliciously  suing  out,  §  3562,  p,  3838  (form). 
Limiting  effect  of  evidence,  §  3577,  p.  3851  (form). 

Malice,  eonsistencv  with  absence  of  personal  hatred  or  ill  vpill,  §  3555. 
pp.  3829,  3830  (form). 
Dismissal  of  prosecution  as  evidence  of.  §  3580,  p.  3853  (form). 
Distinguished  from  spite  or  ill  will,  §  3555(5),  p.  3830  (form). 
Exercise  of  legal  right  as  evidence  of,  §  3574,  pp.  3849,  3850  (form). 
Inference  of  malice  from  want  of  probable  cause,  §  8553(6),  p.  3828 
(form) ;    §  3575,  pp.  3850,  3851  (form). 
Conclusive  character,  §  3575,  p.  3851  (form). 
Necessity  of  showing,  §  3554,  p.  3829  (form). 
Presumntions  and  burden  of  proof,  •§  3570,  p.  3848  (form) ;    §  3571,  p. 

3849  (form). 

Question  of  fact  for  jury,  §  35.55(3),  p.  3830  (form). 
What  constitutes  in  general,  §  3555,  pp.  3829,  3830  (form). 
Master's  liability  for  acts  of  servant,  §  3837,  p.  4184  (form). 
Persons  liable,  prosecution  initiated  by  others  than  defendant,  §  3564, 

p.  3840  (form). 
Presumptions  and  burden  of  proof,  §  3570,  p.  3848  (form) ;    §  3571,  p.  3849 
(form). 
Duty  of  plaintiff  to  show  both  malice  and  want  of  probable  cause,  § 

3570(1),  p.  3848  (form) ;    §  3571,  p.  3849  (form). 
Inference  of  malice  from  want  of  probable  cause,  §  3575,  pp.  3850, 

.3851  (form). 
Inferences   from   production   of   false   testimony   against  plaintiff,   § 
3576,  p.  3851  (form). 
Probable   cause,   acting  under  advice   of   counsel,   §§   3566   to   3569,   pp. 
3841  to  3848  (form). 

§§  1-539,  pp.  3-1018,  In  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  21S0-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Attachment  prooeediiigs,  §  0561,  p.  3S37  (form). 

Burden  of  proof,  §  3570,  p.  3848  (form) ;    §  3571,  p.  3849  (form). 

Duty  of  defendant  to  exercise  reasonable  care  to  ascertain  the  facts, 

§  35.~9.  p.  3837  (form). 
Effect  of  abandonment  of  prosecution  as  showing  want  of,   §  3580, 

p.  3853  (form). 
Effect  of  honest  belief  of  defendant  in  guilt  of  plaintiff,  §  35G0,  p. 

3,S37  (form). 
Matters   considered   on  question  of,   arrest  of  plaintiff  for   forgery, 
§  3572,  p.  3849  (fonu). 
Matters  considered  along  with  good  faith  of  defendant  in  seek- 
ing advice  of  counsel,  §  3573,  p.  3849  (form). 
Necessity  of  showing  want  of,  §  3556,  pp.  3830,  3831  (form). 
Question  of  probable  cause  as  dependent  upon  the  facts  as  they  ap- 
peared  to  defendant,  §  3558,  pp.  3836,  3837  (form). 
Sufficiency  of  evidence  of  want  of,  §  3579,  p.  3852  (form). 

Necessity  of  positive  and  express  proof.  §  3579(2).  p.  3852  (form). 
Proof  of  malice  and  of  temination  of  prosecution  in  favor  of 
plaintiff,  §  3579,  p.  3852  (form). 
Want  of  as  giving  rise  to  inference  of  malice,  §  3575,  pp.  3850,  3851 

(fonn). 
What  constitutes,  §  3557,  pp.  3831  to  3836  (form). 
Questions  for  .iury,  inference  of  malice  from  want  of  probable  cause,  § 

3575.  p.  3850  (form). 
Sufiiciency  of  evidence,  §  3578,  p.  3851  (form). 

Connection  of  defendant  with  prosecution,  §  3581,  p.  3853  (form). 
Termination  of  criminal  proceedings  in  favor  of  plaintiff,  effect  as  evi- 
dence of  malice.  §  3580,  p.  3853  (form). 
Effect  as  showing  want  of  probable  cause,  §  3579(1),  p.  3852  (form) ; 
§  3580,  p.  3853  (form). 
Verdict,  form,  §  3587,  p.  3858  (form). 

MANDATORY   STATUTES, 

Requests  for  instructions,  noting  disposition  of   s  ^or!,  p.  §73. 

Time  for  requesting  instructions,  §  479,  p.  858. 
Time  of  giving  instructions,  Jj  4:"i8,  p.  T'.Ui. 

Giving  additional  instructions  after  retirement  of  jurv  on  their  re- 
quest, §  457,  p.  S22. 
Written  instructions,  requirement  of,  §  443,  p.  802. 

MANHOLES, 

Negliirence  with  respect  to  leaving  uncovered,  liability  of  abutting  owner, 

§  588,  p.  1052  (form). 
Power  of  city  to  delegate  duty  to  repair  to  abutting  owners,  §  3921,  p. 

4250  (form). 

MANIA, 

See  Insanity. 

MANSLAUGHTER, 

See  Homicide. 

MARGIN  TRANSACTIONS, 

See  Rrokers;    (laming. 
What  law  governs,  §  12.52,  pp.  1.528,  1.529  (form). 

MARINH  INSCRANCE, 

Forfeiture!  by  acts  increasing  h;i'/.!ird,  i)r()liil)il  ion  of  "exposing  buildings" 

witliin  iirescribed  distance,  §  3589,  p.  3859  (form). 
SeaworthincHS  of  vessel,  warranty  l)y  insured,  §  ;!.5SS,  p.  .3859  (form). 
Wat'-hiiiaii,   duly  of   insun^d   willi    i(>si)ect   to   employment  of,  §   2520,   p. 

2.'5U2  (form) ;    §  3590,  p.  3860  (form). 
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MARKET  VALUE, 

Definitions,  §  3315(1),  p.  3644  (form). 

Measure  of  damases  for  destruction  of  personal  property,  §§  4500(5. 7), 
4501,  pp.  4790  to  4792  (form). 
Loss  of  baggage,  §  1761,  p.  2041  (form). 

MARRIAGE, 

See,  also.  Breach  of  Promise  to  Marry ;    Husband  and  Wife. 
Common-law  marriage,  §  3592,  pp.  3861,  3862  (form). 

Good  faith  of  parties  to  non-ceremonial  marriage,  §   1040,  p.  1369 

(form). 
Implied   agreement   to   become   husband   and   wife,    §   3.592,   p.   3861 
(form). 
Consent  of  parent  to  marriage,  forgery  of  telegram  purporting  to  give, 

criminal  liability,  §  3594,  pp.  3862,  .3863  (form). 
Essentials  of  marriage  contract,  §  3391,  p.  3861  (form). 
Effect  of  mere  cohabitation,  §  543,,  p.  1025  (form). 
What  constitutes  as  question  of  law,  §  87,  p.  170. 
License  to  marry,  duties  of  otiicials  with  respect  to  issuing,  §  3593,  p. 

3862  (form). 
Sufficiency  of  evidence,  §  657,  p.  1104  (form) ;    §  668,  p.  1108  (form). 

MARRIED  WOMEN, 

See  Husband  and  Wife. 

MARSHALS, 

See  Sheriffs  and  Constables ;    United  States  Marshals. 

MASCULINE  GENDER, 

Use  of  phrase  as  including  both  sexes,  §  183,  p.  366 ;    §  396,  p.  715. 

MASSAGE. 

Necessity  of  license  to  treat  patient  by,  §  4187(1),  p.  4469  (form). 

MASTER  ANTD  SERVANT, 

See,  also.  Apprentices ;   Principal  and  Agent ;    Workmen's  Compensa- 
tion Act. 
Absence  of  servant  from  place  of  business  of  employer  as  breach  of  con- 
tract, §  3596,  p.  3878  (form). 
Appliances,  see  Safety  of  Appliances  and  Equipment;   post,  this  title. 
Assumption  of  risk,  burden  of  proof,  §  3821,  pp.  4170,  4171  (form). 
CustomaiT  dangerous  method  of  work.  §  3728,  p.  4030  (form). 
Duty  of  injured  servant  to  inspect,  §  3738,  p.  4038  (form). 
Effect  of  Workmen's  Compensation  Act,  §  5360,  p.  5564  (form). 
Extraordinary  risks  or  dangers,  §  3753,  pp.  4068,  4069  (form). 
Improper  guard  furnished  for  machinery.  §  3742,  p.  4049  (form). 
Method  of  doing  work,  §  3727(7),  p.  4028  (form). 
Negligence  of  fellow  servants,  §  3799,  pp.  4135  to  41.39  (form). 
Negligence  of  master,  §  3740,  pp.  4040  to  4046  (form). 
Negligence  of  master,  continuing  in  employment  with  knowledge  of 
negligence,  §  3745,  pp.  4051  to  4056  (form). 
Knowledge  by  servant  of  danger  or  appreciation  of  risk,  §  3746, 

pp.  4056  to  4058  (form). 
Knowledge  by  servant  of  defective  elevator  equipment,  §  3747, 

pp.  4058,  40.59  (form). 
Promise  of  master  to  remedy  defect,  as  obviating  effect  of  knowl- 
edge by  servant,  §  3749,  pp.  4060.  4061  (form). 
Railroad  operations,  §  3743,  pp.  4049,  4050  (form). 
Statutory  rule  as  to  railroads  as  to  effect  of  knowledge  by  serv- 
ant, §  3748,  pp.  4059,  4060  (fonn). 

S§  1-539,  pp.  3-lOlS,   in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  vol.  3;    §§  3086-4560,  pp    3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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Negligent  accumulation  of  explosive  materials,  §  3744,  pp.  4050,  4051 

(form). 
Open,  obvious,  or  known  dangers,  §§  3727  to  3737,  pp.  4025  to  4037 
(form). 
Defective  grindstone,  §  3730(3),  p.  4032  (form). 
Known  dangers  not  of  imminent  or  threatening  character,  §  3751, 

p.  4065   (form). 
Mining  operations,  §  3735,  pp.  4036,  4037  (form). 
■Railroad  operations,  §§  3732  to  3734.  pp.  4033  to  4035  (form). 
Risk  incident  to  coupling  cars,  §  3733,  p.  4035  (form). 
Risk  of  handling  electric  wires  with  naked  hands,  §  3731,  p.  4033 

(form). 
Risks   arising  in   building   construction,    §   3729,   pp.   4030,   4031 

(form). 
Rii^■ks  assumed  by  section  man  on  railroad,  §  3734,  pp.  4035,  4036 

(form). 
Risks  from  machinery,  §  3730,  pp.  4031  to  4033  (form_). 
Reliance  on  assurances  of  safety,  §  3750,  pp.  4061  to  4064  (form). 
Right  of  employee  to  assume  that  master  has  done  his  duty,  §  3741, 

pp.  4047  to  4049   (form). 
Risk  assumed  by  trackman  of  railroad,  §  3726(6),  p.  4022  (form). 
Risk  of  injury  from  physical  disability  of  servant,  §  3620,  p.  3894 

(form). 
Risks  naturally  and  ordinarily  incidental  to  employment,  §  3726,  pp. 

4021  to  4025  (form). 
Safety  of  ^^'orlving  place,  effect  of  agreement  by  servant,  §  3754,  p. 
4069  (form). 
Place  necessarily  changing  from  time  to  time  as  work  progresses, 

§  3642,  p.  3915  (form). 
Unsafe  place  whose  character  is  known  to  servant,  §  3727(8-12), 

pp.  4028  to  4030  (form). 
Work    necessarily   rendering   place   unsafe,    §    3726(7),    p.   4023 
(form). 
Temporary  peril  to  which  servant  suddenly  exposed  by  act  of  master, 

§  3752,  pp.  4005  to  4068  (form). 
Unknown  risks,  and  latent  and  invisible  defects,  §  3739,  pp.  4038  to 

4040  (form). 
Use  of  defective  tools  with  knowledge  of  danger  of  use,  §§  3727(5), 

3727(8),  pp.  4027,  4028  (form). 
Work  outside  of  scope  of  employment,  §  3755.  pp.  4069,  4070  (form). 

Effect  of  knowledge  acquired  at  usual  task,  §  3756,  p.  4070  (form). 
Youthful  employe(>s,  §  3757,  p.  4071  (form). 
Ballasting,  duty  of  railroad,  §  3652,  pp.  3927,  3928  (form). 
Boilers,  duty  as  to  safety  of,  §  3669(1),  p.  39  IS  (form). 
Bridget," duty  of  railroad  as  to  saf(>ty  of,  §  3654.  pp.  .■;929,  .39.30  (form). 

Duty  of  railroad  to  protect  traiiunon  from  overhead  bridge,  §  3655,  p. 
3930  (form). 
Cattle  guard  foiu-es,  injuries  to  trainmen  from,  §  36.57(1),  p.  .3932  (form). 
Cntiso  of  accident,  suflicioncy  of  evidence.  §  3827,  p.  4178  (form). 
Chihlren.  cdntriijutory  neglig(>nce  of  injured  child,  §  37S8,  pp.  4117  to  4120 
(form). 
Injuries  to  child  employed  in  haz.ardous  business,  §§  3625(2),  p.  3901 
(ff)rm) :    §  3628,  pp.  3902.  .",903  (form). 
Consent  of  parent  lo  oniitloymciit,  §  ■n32,  p.  4429  (form). 
Liability  of  master  to  parent.  §    1131,  ]).  4429  (form). 
Chisel,  using  romrnon  coal  instead  of  blacksmith's  coal   in  tempering,  § 

3683.  pp.  .•',961.  .".962  (ff)rm). 
Conipensatidn,  implied  contract  with   respect   to  character  of,  §  3598,  p. 
3879  (form). 
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Recovery  for  extra  services,  §  3G01,  p.  3SS0  (form). 

Recovery  of  full  compensation  as  dependent  upon  full  performance,- 

§  3599,  p.  3879  (form). 
Right,  on  voluntarily  quitting  employment,  to  receive  all  wages  due, 
§  3600.  pp.  3S79,  3SS0  (form). 
Contributory  negligence,  acts  in  obedience  to  orders,  §  3772,  pp.  4094  to 

4097  (form). 

Acts  in  sudden  emera;ency,  §  3779,  pp.  4102  to  4105  (form). 

Burden  of  proof,  §  3S22.  pp.  4171  to  4173  (form). 

Care  required  from  children,  §  37SS,  pp.  4117  to  4120  (form). 

Concurrence  in  causing  injury.  §  3758,  pp.  4071,  4072  (form). 

Definition,  §  375S.  pp.  4071,  4072  (form). 

Disobedience  of  orders  or  rules,  §§  37G8  to  3770,  pp.  4088  to  409:' 

(form). 
Disregard  of  known  dangers,  §  3762,  pp.  4080,  4081  (form). 
Disregard  of  warnings  or  signals,  §  3767,  pp.  4086  to  4088  (form). 
Duty  in  handling  machinery,  §  3787,  pp.  4116,  4117  (form). 
Duty  to  adopt  safest  of  one  of  two  possible  means  of  escape  from 

danger,  §  3777,  p.  4101  (form). 
Duty  to  exercise  ordinary  care,  §  3759,  pp.  4072  to  4078  (form). 
Duty  to  guard  against  obvious  dangers,  §  3763,  p.  4081  (form). 
Duty  to  inspect  place  of  work,  §  3761,  p.  4079  (form). 
Effect,  §  3790,  pp.  4120,  4123  (form). 

Effect  as  merely  reducing  damages,  §§  3796,  3797,  pp.  4128  to 

4134  (form). 
Effect  of  Workmen's  Compensation  Act,  §  5360,  p.  5564  fform). 
Negligence  of  minor  employed  in  violation  of  statute,  §  3795,  p. 

4128  (form). 
Where  negligence  of  master  consists  in  violating  statute,  §§  3793, 

3794,  pp.  4127,  4128  (form). 
Where  negligence  of  master  is  gross  or  wanton.  §  3792,  pp.  4126, 
4127   (form). 
Failure  to  perform  routine  duty  relating  to  condition  of  premises,  § 

3771,  pp.  4093,  4094  (form). 
Failure  to  use  safest  of  two  or  more  methods  of  work,  §  3776,  pp. 

4100,  4101  (form). 
Going  into  dangerous  place  in  obedience  to  orders,  §  3773,  pp.  4097. 

4098  (form). 

Going  voluntarily  or  unnecessarily  into  dangerous  place,  §  3766,  pp. 

4082,  4086  (form). 
Intoxication  of  injured  servant,  §  3789,  p.  4120  (form). 
Last  clear  chance,  §  3791,  pp.  4124  to  4126  (form). 
Lineman  of  telegraph  company,  §  3785,  pp.  4113,  4114  (form). 
Matters  considered  on  question  of,  §  3824,  pp.  4176,  4177  (form). 
Mining  operations,  §  3786,  pp.  4114  to  4116  (form). 
Omission  to  use  safety  device.  §  3778,  p.  4102  (form). 
Question  as  dependent  upon  knowledge  of  servant,  §  3760,  pp.  4078. 

4079  (form). 
Railroad  operations,  §§  3781  to  3784,  pp.  4107  to  4113 -(form). 
Reliance  on  exercise  by  master  of  ordinary  care,  §  3780,  pp.  4105,  4106 

(form). 
Sufficiency  of  evidence  of  want  of,  §  3826,  p.  4178  (form). 
Temporary  absence  from  place  of  work,  §  3764,  p.  4082  (form). 
Unnecessarily  remaining  in  dangerous  place,  §  3765,  p.  4082  (form). 
Use  of  defective  appliances,  §§  3774,  3775,  pp.  4098  to  4100  (form). 
Coupling  or  uncoupling  cars,  assumption  of  risks  incident  to,  §  3733,  p. 

4035  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
In  vol.  3;  §§  3086-45C0,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Necessity  of  warning  as  to  employees  engaged  in,  §  3710(5,  6),  pp. 

3999,  4000  (form). 
Negligence  of  servant  in  making,  §  37S2,  pp.  4110  to  4112  (form). 
Violation  of  rule  as  to  method  of,  §  3769,  pp.  4091  to  4093  (form). 
Damages  for  refusal  of  master  to  permit  contract  to  be  performed,   § 
3602,  p.  3SS0  (form). 
Duty  of  employee  to  seek  other  employment,  §  8603,  p.  3881  (form) ; 
§  361.5,  pp.  3888,  3889  (form). 
Delegation  of  duty,  duty  of  master  to  see  that  safe  methods  of  work  are 
observed,  §  3703,  p.  .3990  (form). 
Duty    to    provide    safe    place,    etc.,    for    servant,    §    3624,    pp.    3900, 

3901  (form) ;  §  363.5,  pp.  3909,  3910  (form). 
Furnishing  safe  appliances,  etc.,  §  3667,  p.  3947  (form). 
Discharge  of  employee,  damages  for  wrongful  discharge,  §  3614,  pp.  3887, 
3888  (form). 
Damages    for    wrongful    discharge,    burden    of   proof,    §    3614(2),    p. 
3887  (form). 
Duty  of  plaintiff  to  seek  employment  elsewhere,  §  3615,  p,  3888 
(form). 
Grounds  for,  §  3610,  pp.  3883,  3884  (form);    §  3611,  pp.  3884,  3885 

(form). 
Mitigation  of  damages,  §  3615,  p.  3888  (form). 
Waiver  of  grounds  for  discharge,  §  361.3,  p.  3886  (form). 
Disobedience  of  orders  or  rules  as  contributory  negligence,   §  3768,  pp. 
4088  to  4091  (form). 
Effect  of  custom  in  violating  rule,  §  3770,  p.  4093  (form). 
Rule  as  to  method  of  coupling  cars,  §  3709,  pp.  4091  to  4093  (form). 
Drunkenness,    ground   for   discharge  of   servant,   §   3611,   pp.   3884,   3885 

(form). 
Electricity,  duty  to  guard  against  dangers  from,  §  3691,  pp.  3974  to  3977 

(form). 
Embankments,  injuries  to  servants  from  fall  of.  §  3065(2),  p.  3942  (form). 
Emergency,  acts  in  sudden  emergency  as  contributory  negligence,  §  3779, 

pp.  4102  to  4105  (form). 
Existence  of  relation,  §  3616,  pp.  3889  to  3892  (form);    §  3829,  p.  4179 
(form). 
Status  of  shot  firer  in  mine  whose  wages  are  paid  from  wages  of  other 
employees.  §  .3616(2),  p.  3889  (form). 
Extra  services,  implied  contract  to  pay  for,  §  3601,  p.  SSSO  form). 
I-]xtra    train,    duty    of   railroad   employer    to   warn   as   to    location   of,    § 

3710(6),  p.  4001   (form). 
Falling   objects,    injuries   to   emplo.veo   from,    §   36^4,   p.   3917    (form) ;     § 

3665(2),  p.  3943  (form)  ;    §  370S,  pp.  3991,  3995  (form). 
Federal    Safety    Appliance    Act,    contributory   negligence    as   defense    to 

violation  of,  §  3794,  p.  4128  (form). 
Fellow  sorvant.s,  assumption  of  risk  of  negligence  of,  §  3799.  pp.  4135  to 
4139  (form). 
Concurrent  negligence  of  master  and  of  fellow  servant,  §  3809,  pp. 

4150  to  4153  (form). 
Duty  not  to  employ  incompetent  foreman,  §  3803,  p.  4147  (form). 
Duty  not  to  employ  incompetent  or  reckless  fellow  servants,  §  3802 

pp,  4113  to  4147  (form). 
Effect  of  Workmen's  Comiien-sation  Act,  §  5360,  p.  5564  (form). 
Foreman  engaged  in  common  \v<irk  with  other  servants,  §  3800(4),  p. 

4141   (form). 
Knowledge   of  fellow   servant   as   notice  to  master,   §  3626,  p.   3902 

(form). 
Lbiliiiily  for  negligence  of  incompetent  fellow  servant,  §§  3804,  3S05, 
pp.  41  17  to  4119  (form). 
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Modification  or  abolition  of  common-law  doctrine  of,  §  3S10,  pp.  4153, 

41"i4  (f.iriii) ;    §  oOfiO,  p.  5504  (form). 
Notice  to  servant  of  Incompetency  of  fellow  servant,  §§  3S06,  3807, 

p.  414'J   (foi-in). 
Who  are,  §  3S00,  p.  41.39  to  4143  (form). 
Flags,  duty  to  use  as  warning  in  railroad  work,  §  3710(4),  pp.  3906,  3997 
(form). 
Use  of  in  giving  notice  of  extra  train,  §  ,3710(6),  p.  4001  (form). 
Foreman,  employment  of  incompetent  foreman  as  negligence,  §  3803,  p. 
4147  (form). 
Injuries  to.  through  negligence  of  men  under  him,  §  3811,  pp.  4154, 
4155  (form). 
Gases,  duty  of  mine  owner  to  avoid  accumulation  of,  §  3659(1),  p.  3933 

(form) ;   g  3660,  pp.  .39.".6  to  .3938  (form). 
Hiffhway  cros.«ing,  injuries  to  servant  of  railroad  from  defects  in,  §  3653, 

pp.   3928,  3929   (form). 
Hii^ng   at   will,    indeterminate   hiring   as   constituting,    §   3608,   p,   3882, 

(form);    §  3609,  p.  3883  (form). 
Incompetencv   of   servant,   presumption   from   excessive   use  of  liquor,    § 

3610(1),  p.  3883  (form). 
Incompetent  servants,  fellow  servants,  effect  of  continuing  in  employment 
with  knowledge  of  incompetency,  §  3807,  p.  4149  (form). 
Fellow  servants,  liability  for  negligence  of,  §§  3804,  3805,  pp.  4147  to 
4149  (form). 
Presumption  that  master  negligent,  §  3802(3),  p.  4145  (form). 
Independent  contractors,   liability  of  owner  to   servants  of,   §  3830,   pp. 
4179  to  4181  (form). 
L-ialility  of  owner  to  servants  of,  where  owner  furnishes  place  and 

machinery  for  doing  work.  §  3831,  pp.  4181,  4182  (form). 
Responsil)ilitv    of   master,    using   appliances    of,   for    their   safety,    § 

3672(2).  pp.  .S9.56,  39.57  (form). 
Who  are,  §  3616(1),  p.  3889  (form). 
Indeterminate  hiring  or  hiring  for  time  not  specified,  right  of  master  to 

discharge  at  will,  §  3608,  p.  3882  (form) ;    §  3609,  p.  3883  (form). 
Injuries  to  servant,  assumption  of  risk  by  servant,  §§  372(3  to  3757,  pp. 
4021  to  4071  (form). 
Conduct  of  man  of  ordinary  prudence  as  standard  of  care  required 

from  master,  §  3621(10),  p.  3898  (form). 
Confining  jury  to  pleadings  and  evidence,  §  3623(1),  p.  .3900  (form). 
Contributory  negligence,  §§  3758  to  3797,  pp.  4071  to  41.34  (form). 
Defense    that   injuries    caused   by   physical   disability   of   servant,    § 

3620,  p.  3894  (form). 
Degree  of  care  required  from  master  and  what  constitutes  negligence 

and  ordinary  care,  §  3621,  pp.  3895  to  3899  (form). 
Degree  of  care  required  of  master  as  affected  by  fact  that  employer  Is 

corporation,  §  3623(2).  p.  3900  (form). 
Duty  of  master  to  children,  §  3627.  p.  3902  (form). 
General    instruction    as    to    conditions    warranting   recovery   against 

master,   §  3022,   pp.   3899,   3900   (form). 
Insufficient  crew  or  force  of  employees  as  grounds  for  liability,  ^ 

3651(3),  p.  3923  (form). 
Liability  for  as  dependent  on  whether  relation  of  master  and  serv- 
ant exists,  §  3616,  pp.  38S9  to  3892  (form). 
Matters  considered  in  determining  issues,  §  3823,  pp.  4173  to  4176 

(form). 
Methods  of  work.  §§  3702  to  3714,  pp.  3990  to  4006  (form). 

§§  1-539,  pp.  3-1018,   in  vol  1:    g^  540-1929,   pp.  1021-2150,  in  vol.  2;    §§  1930-3085,  pp.  2160-3474, 
iQl  vol.  3:    §§  30SfJ-4560,  pp.  3477-4S15,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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Negligence  as  basis  of  liability  of  master,  §  3618,  p.  3892  (form) ;    § 

3619,  pp.  3893,  3S94  (form). 
Negligence  of  fellow  servant,  §§  3799  to  3811,  pp.  4135  to  4155  (form). 
Particular  instances  of  duties  of  master,  §  3629,  pp.  3903,  3904  (form). 
Proximate  cause,  §§  3812  to  3815,  pp.  4155  to  4164  (form). 
Release  of  master  from  liability,  setting  aside  for  fraud,  §  3632,  p. 

3905    (form). 
Risibt  of  master  to  assume  that  servant  will  avoid  obvious  perils,  § 

3631,  pp.  3904.  3905  (foriu). 
Sufficiency  of  evidence,  §§  3825  to  3827.  pp.  4177,  4178  (form). 
Warning  or   instructing  servant,   §§  3715  to  3725,  pp.  4006  to  4020 
(form). 
Injuries  to   third  persons,  assault  by  employee,  §  3836,  pp.  4183,  4184 
(form). 
Employees  of  independent  contractor,  §  2220,  p.  2571  (form). 
Injuries  caused  by  expelling  trespasser  from  train,  §  4311,  p.  4563 

(form). 
Liability  of  carrier  for  negligent  acts  of  employes,  §  1523,  pp.  1762, 

1768  (form). 
Liability  of  one  hiring  vehicle  and  driver  for  negligence  of  driver, 

§  3829,  p.  4179  (form). 
Malicious  prosecution,  §  3837,  p.  4184  (form). 
N^Tligence  of  driver  of  nntnmobile,  §  3884.  p.  4220  (form). 
Ne.^ligence  of  servant  in  throwing  articles,  §  3835,  pp.  4182,  4183 

(form). 
Negligence  of  servant  with  respect  to  fires,  §  3834.  p.  4182  (form). 
Scope  of  employment,  §  1513,  p.  1753  (form) ;    §  1734,  pp.^  2023,  2024 
(form).  ♦ 

Presumption  that  servant  acting  in,  §  3SS6,  p.  4221  (form). 
Wrongful  imprisonment,  §  2438,  p.  2743  (form). 
Inspection,  duty  of  injured  employee,  §  3741,  pp.  4047  to  4049  (form);    § 
3761.  p.  4079  (form). 
Duty  of  master,  as  to  inspection  or  testing  of  appliances,  §  3669(3),  p. 
3949  (form) ;    §  3670.  pp.  3950  to  3953  (form). 
A1r  brake  hose.  §  .3670(1).  p.  .3951  (form). 
Machinery,  §  3672^2,  3),  pp.  3953,  .3954  (form). 
Place  of  work,  §  .3637,  p.  3912  (form). 
Simple   tools.   §  3671,  p.   39.53   (form). 
Duty  of  mine  owner,  oil  furnished  for  use  in  mine,  §  3701,  pp.  3989. 
3990  (form). 
Place  of  work  of  miners,  §  3059(3),  pp.  3934,  3935  (form). 
Dutv  oi  railroad  company  to  inspect  cars  of  other  roads,  §  .3697,  pp. 

3984,   .3985   (form). 
Dutv  of  telephone  company  with  respect  to  inspecting  its  poles,  § 
.3635(2),  p.  .3910  (form). 
Instructing  or  warning  servant,  §  3715,  pp.  4006  to  4010  (form). 
Against  rolling  stones,  §  3725,  pp.  4020,  4021  (form). 
Bin  sting  operations,  warning  as  to  unexploded  charges,  §  .3723,  pp. 

4019,  4020  (form). 
Danger  of  flying  fragments  of  stool  or  iron,  §  3724.  p.  4020  (form). 
Duty  as  def)onding  on  knowledge,  or  means  of  knowledge,  of  servant. 

§  3716,  pp.  -1010  to  4012  (form). 
Duty  as  d('i)ending  on  wliotlioi-  servant  engages  to  work  generally  or 

to  do  some  special  work.  S  3717,  p.  4012  (form). 
Dutv    with    respect    to    elevators    and    elevator    shafts,    §    3720,    pp. 

■1010  to  1018  (form). 
Expfricrucd  sfrviiiif.  extraordinary  dangers,  §  3715(4),  p.  4008  (form). 
Minf)rs  and  inexperienced  employees,  §§  3718,  3719,  pp.  4012  to  4016 
(form). 
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Operation  of  mines,  §  3721,  p.  4018  (form). 
Use  of  explosives,  §  3722,  p.  4019  (form). 
Insufficient  force  or  crew  as  negligence  on  part  of  master,  §  3706,  pp. 

3992,  3993  (form). 
Kicking  or  shunting  cars,  act  as  contributory  negligence,  §  3783,  p.  4112 
(form). 
Act  as  negligence  of  master,  §  371t,  pp.  4002,  4003  (form). 
Assumption  of  risk  from,  §  3728,  p.  4030  (form). 
Knowledge  by  servant  of  defects  or  dangers,  question  of  assumption  of 
risk  as  affected  by,  §§  3745  to  3749,  pp.  4051  to  40G1  (form). 
Question  of  assumption  of  risk  as  affected  by,  knowledge  by  servant 
of  defects  in  ways,  appliances,  etc.,  but  not  of  danger  thereof,  § 
3746,  pp.  4056  to  4058  (form). 
Question  of  contributory  negligence  as  affected  by,  §  3760,  pp.  4078, 
4079  (form) ;    §  3762,  pp.  4080,  4081  (form). 
Knowingly  using  defective  appliance  in  ignorance  of  dangers,  § 
377.5,  p.  4100  (form). 
Last  clear  chance,  §  3791,  pp.  4124  to  4126  (form). 
Lighting  premises,  duty  of  railroad  company,  §  3658,  p.  3932  (form). 
Limitation  of  actions  for  services,  §  3495,  p.  3791  (form). 
Lookout,  duty   of  railroad   as   to   servants  on  track,  §  3710(4),  p.  3998 

(form) ;    §  3713,  pp.  4004,  4005  (form). 
Lumber  piles,  duty  with  respect  to  safety  of,  §  3643(4),  p.  3917  (form). 
Machinery,   assumption   by  servant  of  patent  or  obvious  risks  from,  § 
3730,  pp.  4031  to  4033  (form); 
Duty  of  master  to  guard,  §  3690,  pp.  3969  to  3974  (form). 
Duty  of  master  to  warn  or  give  notice  as  to,  §  3715(2,  6),  pp.  4002, 

4007,  4009  (form). 
Duty   of   servant  in   adjusting  guard   furnished  for  dangerous  ma- 
chinery, §  3787,  pp.  4116,  4117  (form). 
Method  of  hauling  logs,  liability  of  master  for  departing  from  customary 

and  proper  road  or  passageway,  §  3704,  p.  3991  (form). 
Method  of  work,   assumption  of  risk  of  customary  methods,  §  3728,  p. 
4030  (form). 
Duty  of  servant  to  use  safest  method,  §  3776,  pp.  4100,  4101  (form). 
Duty  to  servant  failing  to  pursue  method  pointed  out  by  master,  § 

3702(1),  p.  3990  (form). 
Failure  to  furnish  sufficient  men  to  do  work  safely,  §  3706,  pp.  3992. 

3993  (form). 
Kicking  or  shunting  ears,  §  3711,  pp.  4002,  400?  (form). 
Liability  of  master  directing  or  pursuing  improper  method  of  work, 

§§  3702(2.  3).  3704,  pp.  3990  to  3992  (form). 
Method  of  handling  explosives,  §  3707,  pp.  3993,  3994  (form). 
Method  of  moving  hea^y  objects  at  elevation,  §  3708.  pp.  3994,  3995 

(f(U'm). 
Method  of  moving  iron  railing,  §  3704,  p.  3992  (form). 
Method  of  stopping  trains.  §  3712,  pp.  4003,  4004  (form). 
Operation  of  engines  and  cars,  giving  warning  signals,   §  3710,  pp. 

399G  to  4002  (form). 
Presumption  of  knowledge  by  master  of  customary  uiethod,  §  3705, 

p.  3992  (form). 
Requiring  servant  to  get  down  or  off  moving  car  while  doing  work, 

§  3709,  p.  3995  (form). 
Right  of  servant  to  rely  on  custom  as  to  presence  of  light  on  train,  § 

3710(8).  p.  4002  (form). 
Signals  in  mining  operations,  §  3714,  p.  4006  (form). 
Use  of  red  lantern  in  stopping  train,  §  3712(3),  p.  4004  (form). 

§§  1-539,  pp.  3-1018,  In  vol  1:  §§  540-1929  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560.  pp.*3477-4S45,  in  vol.  4;  §S  45G1-5361,  pp.  4849-5564,  in  voi.  5. 
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Watching    out   for   employees   on   railroad    track,    §   3713,   pp.   4004, 
4005  (form). 
Sline  foreman,  duty  of  master  to,  with  respect  to  providing  safe  place  to 

work,  §  3039,  pp.  3913,  3914  (form). 
Mine  owner  or  operator,  duty  to  furnish  safe  and  suitable  oil,  §  3701,  pp. 
39S9,  3990  (form). 
Duty  to  furnish  safe  appliances  or  equipment,  §  3700,  pp.  3987  to  3990 

(form). 
Dutv  to  instruct  or  warn  servants,  §  3721,  p.  4018  (form). 
Duty  to  provide  safe  place  to  work,  §§  3659  to  3663,  pp.  3933  to  3940 
(form). 
Propping  up  or  securing  loose  rock  and  earth,  §  3G82,  pp.  3938 
to  3940  (form). 
Minor?,  linbilitv  for   injuries  to  minor  emploved  in  hazardous  work,   § 
3625(2),  p.  3901  (form) ;    §  3628,  pp.  3902,  3903  (form) ;    §§  4131,  4132,  p. 
4429  (form). 
Notice  to  master  of  defects  or  dangers,  duty  of  master  to  observe  warn- 
ings iiiven  by  strangers.  §  3630,  p.  3904  (form). 
Effect  of  loiowledge  of  defects',  §  3673,  p.  3955  (form). 
Effect  of  notice  to  foreman,  §  3672(4).  p.  3954  (form). 
Knowledge  of  fellow  servant   as  notice   to  master,   §  3626,  p.  3902 

(form). 
Necessity  and  sufficiency  of  notice,  §  3672,  pp.  3953  to  3955  (form). 
Notice  of  defective  condition  of  working  place,  §  3636,  pp.  3911, 
3912  (form). 
Presumption  of  knowledge  of  customary  methods  of  work,  §  3705,  p. 
3992  (form). 
Obstruction  of  premises  of  master,  injuries  to  servant  caused  by  hidden 

obstructions,  §  3048,  pp.  3919,  3920  (form). 
Open,  obvious,  or  known  dangers,  asfJumption  of  risk  by  servant,  §§  3727 
to  3737.  pp.  4025  to  4037  (form). 
Disregard  of,  as  contributory  negligence,  §  3762.  pp.  4080,  4081  (form). 
Failure  to  guard  against  as  contributory  negligence,  §  3763,  p.  4081 
(form). 
Ordinary  and  reasonable  care  as  measure  of  duty  of  master  to  provide  a 

safe  place  to  work,  §  3633,  pp.  3905  to  3008  (form). 
Performance  bv  servant  of  contract  of  employment,  burden  of  proof,  § 
3604,  p.  3881  (form). 
Damages  for  failure  of  servant  to  exercise  reasonable  care,  §  3597, 

pp.  3S7S,  3879  (form). 
Duty  to  remain  at  place  where  business  of  master  carried  on,  §  3596, 

p.  ;{S78  (form). 
Requii-ement  that  services  of  employee  be  satisfactory  to  employer,  § 

:;612,  pp.  3885,  3886  (form). 
Skill  and  care  required  from  servant,  §  3595,  pp.  3877,  3S7S  (form). 
Sufficiency  of  evidence,  §  3605,  p.  3881  (form). 
Persons  on  track,  duty  of  railroad  employer  as  to  servants  on  track,  § 
3710(2,  4,  S),  pp.  3990,  3997,  3998,  4002  (form);    §  3713,  pp.  4004,  4005 
(form). 
I'latlorms,  safety  of,  §  .3613(2),  p.  3916  (form), 
i'lcading  and  proof,  confining  plaintiff  to  negligence  alleged  in  complaint, 

§  3817,  pp.  4165,  4166  (form). 
Piesumptions  and  l)ur(len  of  proof,  action  for  injuries  to  servant,  §§  3818, 
3.S19,  p.  4i;ii)  (form). 
Assumption   of  risk,  §  .3821,  pp.  4170,  4171  (form). 
C'oiitrilnitory  negligence,   g  3si'2,  pp.  4171   to  '1173    (form). 
Dnningcs  for  wrongful  discharge,  §  .■Ui.ll(2),  p.  3.SS7  (form). 
Knowb'dgo  by  niuslcr  of  defecLti  in  appliances,  §  3820,  pp.  4169,  4170 
(form). 
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Performance  of  contract  by  servant,  §  3G04.  p.  3SS1  (form). 
Presumption  tliat  acts  of  servant  were  within  scope  of  liis  autliority, 
§  2438,  p.  2743  (form). 
Promise  of  master  to  remedy  defects,  right  of  servant  to  rely  on,  §  3749, 

pp.  40fi0,  4061  (form). 
Prop  timliers,  duty  of  mine  operator  with  respect  to,  §  3662,  pp.  3938  to 

3940  (form). 
Proximate  cause  of  injuries  to  servant,  concurrent  negligence  of  master 
and  third  person,  §  3S13,  pp.  4160  to  4162  (form). 
Injuries  during  extraordinary  storm.  §  3814,  pp.  4162,  4163  (form). 
Negligence  of  incompetent  fellow  servant  as,  §  3805,  pp.  4148,  4149 

(form). 
Negligence  of  injured  servant  as  sole  proximate  cause,   g   3815,  p. 

4163  (form). 
Negligence  of  master  as,  §  3812,  pp.  4155  to  4160''(form). 
Questions  for  jury,  waiver  of  breach  of  contract  by  servant,  §  3613,  p.  3886 

(form). 
Railroads,  assumption  of  risk  by  employees,  §  3732,  pp.  4033,  4034  (form) ; 
§  3734.  p.  4035  (form)  ;    §  3743,  pp.  4049,  4050  (form). 
Assumption  of  risk  bv  employees,  risk  of  kicking  cars,  §§  3728,  p. 

4030  (form). 
Care  required  from  employees,  §  3781,  pp.  4107  to  4110  (form). 
Duty  in  making  couplings.  §  3782,  pp.  4110  to  4112  (form). 
Duty  of  trainmen  in  railroad  yards,  §  37S4,  pp.  4112,  4113  (form). 
Negligence  in  kicking  cars,  §  37S3,  p.  4112  (form). 
Care  required  to  avoid  collision,  §  3710,  pp.  .3996,  .3998  (form). 
Duty  to  servants  on  track,  assumptions  permissible  with  reference 

to  movements  of  servant,  §  .3631(1,2),  p.  3904  (form). 
Injuries    to   servants    from    objectsi   near    track,    §    3651(3),    p.    3923 

(form) ;    §  3657,  pp.  3931,  3932  (form). 
Iniurv  to  trainmen  by  cars  standing  on  another  track,  §  3657(2),  p. 

3932  (form). 
Methods  of  work,  §§  3709  to  3713,  pp.  3995  to  4006  (form). 
Notice  to  of  defects  in  cars,  §  3672(3),  p.  3954  (form). 
Particular  duties  to  emnloyees.  duty  as  to  air  brakes,  §  3695,  pp.  3982, 
3983  (form). 
Duty  as  to  ballasting  road,  §  .3652,  pp.  .3927,  3928  (form). 
Duty  as  to  drawbar  or  drawhead,  §  3694,  p.  3982  (form). 
Duty  as  to  inspection  of  equipment  of  cars,   §  3670(1),  p.  3951 

(form). 
Duty  to  furnish  reasonably  safe  approach  to  cars,  §  3656,  p.  3931 

(form). 
Duty  to  furnish  safe  appliances  and  equipment,  §§  3693  to  3695, 

pp.  3978  to  3983  (form) :    §  3697,  pp.  3983,  3984  (form). 
Duty  to  light  premises,  §  3658,  p.  S932  (form). 
Dutv  to  provide  safe  place  to  work,  §§  3651  to  3658,  po.  3921  to 

3933  (form). 
Duty  under  federal  safety  appliance  act,  §  3698,  pp.  3984  to  3986 
(form). 
Remedies  for  personal  injuries,  suit  under  Federal  Employers'  Liability 

Act,  §  3816,  pp.  4164,  4165  (form). 
Repairs,  right  of  master  to  opportunity  for,  §  3674,  p.  3955  (form). 
Resignation,  duty  of  master  to  observe  conditions  of  resignation,  §  3607, 

p.   3882   (form). 
Safety  of  appliances  and  equipment,  appliances  in  ordinary  use,  §  .3680,  p. 
3959  (form). 

i§  1-539,  pp.   3-1018,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     ?§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  'vol.  5. 
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Appliances  to  prevent  inhalation  of  poisonous  substances,  §  3689,  pp. 

3968,  3969  (form). 
Attachments  of  wreckinsr  machinery,  §  3693(6),  p.  3981  (form). 
Braking  apparatus  of  railroad  car,  §  3693(6),  p.  39S0  (form). 
Defective  appliance  furnished  by  coservant  with,  sanction  of  foreman, 

§  3675,  pp.  3955,  3966  (form). 
Defective  hand  car.  §  3696,  p.  3983  (form). 
Defective  rope,  §  3687,  pp.  3966,  3967  (form). 

Degree  of  care  required  from  master,  §  3666,  pp.  3944  to  3946  (form). 
Discretion  of  master  in  determining  character  and  kind  of  appliances 

to  be  used,  §  3678,  p.  395S  (form). 
Dutv  as  to  furnishing  best  or  most  improved  appliances,  §  3679,  pp. 

3958,  3959  (form). 
Dutv  as  to  inspection  or  testing  of  appliances,  §  3670,  pp.  3950  to 

3953  (form);    §  3671,  p.  3953   (form). 
Duty  of  master  where  appliances  of  third  person  are  used,  §  3676,  pp. 

3956  to  3958  (form). 
Duty  of  operator  of  mines,  §§  3700,  3701.  pp.  3987  to  3990  (form). 
•  Duty  of  railroads,  §§  3693  to  3697.  pp.  3978  to  3984  (form). 
Duty  of  telephone  company,  §  3699,  pp.  3986,  3987  (form). 
Duty  to  guard  dangerous  machinery,  §  3690.  pp.  S969  to  3974  (form). 
Duty  to  improve  machine  furnished  to  servant,  §  3682,  pp.  3960,  3961 

(form). 
Duty  to  keep  appliances  furnished  reasonably  safe,  §  3669,  pp.  3945 

to  3950  (form). 
Duty  to  servant  charged  with  inspection  or  repair  of  alleged  defec- 
tive appliances,  §  3681,  pp.  3959,  3960  (form). 
Duty  under  federal  safety  appliance  act,  §  3698,  pp.  3984  to  3986 

(form). 
Electrical  appliances  and  safeguards  against  electricity,  §  3691,  pp. 

3974  to  3977  (form). 
Gloves  and  masks.  §  3688,  p.  3967  (form). 
Grabirons  or  handholes,  §  3698(2).  p.  3985  (form). 
Guaranty  by  third  person  of  equipment  used,  effect,  §  3701,  p.  3989 
(form). 
Right  of  master  to  rely  on,  §  3677,  p.  3958  (form). 
Ladders,  §  3686,  p.  3966  (form). 
Lightning  arresters.  §  3691(4),  p.  3976  (form). 
Log  hooks,  §  3684(2),  p.  3963  (form). 

Method  of  temi)ering  chisels,  §  3683,  pp.  3961,  3962  (form). 
Notice  to  master  of  defects,  §§  3672,  3673,  pp.  3953  to  3955  (form). 
Particular  defective  appliances,  §  3684,  pp.  3962,  3963   (form). 
Protective  appliances,  §  3688,  pp.  8967,  3988  (form). 
Ri^rht  of  master  to  opportunity  for  repairs.  §  3674.  p.  .3955  (form). 
Safety  devices  for  elevators,  §  3692,  pp.  3977,  3978  (form). 
Sand  l)6x  or  sand  equipment,  §  3C03(3),  p.  3979  (form). 
Scaffolds,  §  3685,  pp.  3903  to  3966  (form). 
Sot-screws  and  revolving  shaft.  §  3690(3),  p.  3971  (form). 
Stirruj)  of  railroad  car,  §  3693(7),  p.  3981  (form). 
Safety  of  jihice  to  work,  collapse  of  building,  §  3(>45,  pp.  3917,  3918  (form). 
Defective  construction  of  railroad  track  at  curves,  §  3652.   p.  3927 

(form).    • 
Defective  gas  main,  §  3664,  p.  3941  (form). 
Defective  plunking  at  crossing  of  highway  by  railroad,  §  3653,  pp. 

.3928,  .3929  (form). 
Degree  of  can>  reciiiired  from  master,  §  .36;'.3,  pp.  .3905  to  3908  (form). 
I)i.si)lncenient  of  (Jirtli  or  rock,  S  ,3(i65.  pp.  .''.941  to  .394.3  (form). 
Dlsl  iiK'tion    between    fK'rniatuMit   eiiiiiloynu-iit   and    tenii)orary   job    as 

atfectiiig  degree  of  care  required,  §  3641,  p.  3915  (form). 


INDEX  5975 

MASTER  AND  SERVANT— Continued, 

Duty  as  to  furnishing  place  for  blasting  operations,  §  364G,  p.  3918 

(form). 
Duty  of  inspection  of  master,  §  3637.  p.  .3912  (form). 
Duty  of  mine  owner  or  operator,  §  3659,  pp.  3933  to  3936  (form). 

Accumulations  of  noxious  and  explosive  gases,  §  36.59(1),  p.  .3933 

(form);   §  3660,  pp.  39.36  to  3938  (form). 
Form  and  location  of  rooms  in  mine,  §  3661,  p.  3938  (form). 
Duty  with   respect  to  bracing  and   protecting  hanging  wall   of 

mine,  §  3659(3),  pp.  3934,  3935  (form). 
Duty  with  respect  to  shelter  holes,  §  3663,  p.  .3940  (form). 
Duty  with  respect  to  timbering  or  scaling,  §  3662,  pp.  3938  to  3940 
(form). 
Duty  of  railroads,  §  3651.  pp.  3921  to  3926  (form). 

Approach  to  cars  for  purpose  of  making  covipling,  §  3656,  p.  3931 

(form). 
Construction  of  roundhouse,  §  3651(1),  p.  3921  (form). 
Defective  railroad  bed  or  tracks,  §  3652,  pp.  3926  to  3928  (form). 
Defective  railroad  bridge,  §  3654,  pp.  3929,  .3930  (form). 
Height  of  overhead  bridge,  §  3655,  pp.  3930,  3931  (form). 
Injuries  from  objects  near  track.  §  .3657,  pp.  3931,  3932  (form). 
Lighting  car  barn,  §  3658,  p.  3932  (form). 
Lighting  of  switch  lamp,  §  3651(4),  p.  3924  (form). 
Rocks  and  boulders  rolling  down  on  railroad  track,  §  3651(3),  p. 
.3923  (form). 
Duty  of  servant  to  provide  safe  working  place  for  others,  §  3808,  pp. 

4149,  4150  (form). 
Duty  to  keep  place  safe,  §  3634,  pp.  3908,  3909  (form). 
Entryways  in  mine,  §  3659(1).  p.  3933  (form). 
Falling  objects,  §  3665(2),  p.  3943  (form) ;   §  3708,  pp.  3994,  3995  (form). 

Ice  falling  from  top  of  railroad  car,  §  3644.  p.  3917  (form). 
Fire  escapes,  statutory  requirements  as  to,  §  3650,  p., 3920  (form). 
Liability  to  employee  whose  duty  it  is  to  make  place  safe,  §  C63S,  p. 

3912  form ;   §  3639,  pp.  3913,  3914  (form). 
Master  as  guarantor  or  insurer  of  safety,  §  3633,  pp.  3905  to  3907 

(form). 
Necessity  of  notice  to  master  of  unsafety  of  working  place,  §  3636, 
pp.  3911,  3912  (form). 
Particular  instances  of  unsafe  places,  §  3643,  pp.  3915  to  3917   (form). 
Permitting  accumulations  of  ice,  §  3641,  p.  3915  (form). 
Place  becoming  unsafe  after  commencing  work  by  reason  of  work 

done,  §  3640,  p.  3914  (form). 
Place  made  unsafe  by  climatic  conditions,  §  3641,  pp.  3914,  3915  (form). 
Places  inherently  dangerous  and  necessarily  changing,  §  3642,  p.  3915 

(form). 
Roof  or  top  of  railroad  car,  §  .3651(2,  6)  pp.  3922,  3925  (form). 
Rotten  condition  of  railroad  ties.  §  3652,  p.  .3928  (form). 
Switch  stand  without  lock,  §  3651(5),  p.  3924  (form). 
Tripping  over  obstacles,  §  3647,  p.  3919  (form) ;    §.  3648,  pp.  3919,  3920 

(form). 
Warning  signals,  duty  to  place  around  excavation,  §  3649,  p.  3920 
(form). 
Safety  of  ways,  duty  to  provide  safe  approaches  and  exits  to  and  from 

work,  §  3668,  pp.  3947,  3948  (form). 
Scope  of  employment,  assumption  of  risks  attendant  on  work  outside  of, 
§§  3755,  3756,  pp.  4069  to  4071  (form). 
False  statements  by  employee,  §  2547,  p.  2820  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in   vol.  3;  §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;  S§  4561-5361,  pp.  4849-5564,  in  vol.  o. 
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Liability   of  master  for  injuries  to    third  person,   §§   3832,   3833,  p» 

41S2  (form). 
Question   of   right   of   servant   to    recover   for   personal   injuries  aa 
affected  by,  §  3625,  pp.  3901,  3902  (form). 
Section  boss,  as  vice  principal,  §  3801,  p.  4143  (form). 
Section  man,  risks  assumed  by,  §  3734,  pp.  4035,  40.36  (form). 
Selection  and  retention  of  employees,  care  required  to  employ  competent 
servants,  §  3802(2),  p.  4144  (form). 
Presumption    of    negligence    in    employing    unlicensed    chauffeur,    § 
3802(.3),  p.  4145  (form). 
Shelter  holes,  duty  of  mine  owner  with  respect  to,  §  3663,  p.  3940  (form). 
Signal  posts,  injuries  to  trainmen  from,  §  3057(1),  p.  3932  (form). 
Stone  quarry,  safety  of  appliances  used  in,  §  3669(4),  p.  3949  (form). 
Stopping  train,  duty  to  stop  to  avoid  injury  to  persons  on  track,  §  3713(5), 
p.  4005  (form). 
•   Method  of  stopping  as  negligence,  §  3712,  pp.  4003,  4004  (form). 
Telegraph  and  telephone  companies,  care  required  from  lineman,  §  3785, 
pp.  4113.  4114  (form). 
Duty  to  provide  safe  place  of  work,  §  3635(2),  p.  3910  (form).   , 
Telegraph  poles,  injuries  to  trainmen  from,  §  3657(1),  p.  3932  (form). 
Temporary  peril,  assumption  of  risk  of,  §  3752,  pp.  4065  to  4068  (form). 
Termination  of  contract,  condition  of  resignation,  §  3607,  p.  3882  (form). 
Grounds  for  discharge,  §  3610,  pp.  3SS3,  3884  (form). 

Drunkenness  as  ground  for,  §  3611,  pp.  3884,  3885  (form). 
Riffht  to  discharge  as  dependent  on  whether  hiring  at  will,  §  3608,  pp. 

3882,  3883  (form). 
Right  to  discharge  where  term  of  contract  specified,  §  3609,  p.  3883 

(form). 
Riglit  under  contract  requiring  performance  of  work  to  satisfaction 

of  master,  §  3612,  pp.  3885,-  .3886  (form). 
Termination  by  mutual  consent,  §  3606,  pp.  3881,  3882  (form). 
Waiver 'of  grounds  for  discharge,  §  3613,  p.  3886  (form). 
Tools,  safety  of,  §  3606.  pp.  3944  to  3946  (form). 

Safety  of,  duty  as  to  inspecting  simple  tools,  §  3671,  p.  3953  (form). 
Unavoidable   accidents,    liability   of   master   for,    §  8619,   pp.   3893,   3894 

(form). 
Unusual  methods  of  work,  liability  of  master  for  pursuing,  §  3704,  pp. 

3991,  3992  (form). 
Verdict,  form,  action  for  injuries  to  servant,  §  3828,  p.  4178  (form). 
Vice  principal.s,  liability  of  master  for  acts  of,  §  3798,  p.  4135  (form). 

Who  are,  §§  3800,  3801,  pp.  4139  to  4143  (form). 
A'oluntecrs,  right  of  recovery  for  personal  injuries,  §  3617,  p.  3892  (form). 
Waiver  of  negligence  of  master,  §  3745(4),  p.  4052  (form). 
Warnings  and  warning  signals,  disregard  of  as  contributory  negligence,  § 
3767,  pp.  40S(i  to  4088  (form). 
DVity  of  mine  uwjier  in  operating  cars  in  mine,   §  3059(5),  p.  3936 

(form);    §  3714,  p.  4006  (form). 
Duly  of  railroad,  §  3710,  pp.  3996  to  4002  (form);    §  3713(.5)  p.  4005 

(form). 
Duty  with  respect  to  excavations.  §  ,3019,  p.  3920  (form). 
Ways,  works,  machinery  or  plant,  what  constitute  defects  in,  §  3700(1), 

p.  .3987  (f(n-n)). 
YouUifiil  eiiii)loycf>s,  risks  assumed  by,  §  3757,  p.  4071  (form). 

Duty  to  instrdct  or  warn,  SS  3718.  3719,  pp.  4012  to  4016  (form). 

Duty  }is  dependent  on  knowledge  of  incapacity  of  servant,  §  3719, 
p.  4010  (form). 

MATHEMATICAL  CERTAINTY, 

Rcdiiimment  of   rifoof  of  guilt  of  accused   to  mathematical  certainty,  § 
1993(24),  p.  2294  (form). 
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MEANDER  LINE, 

Definition,  §  1150,  pp.  1412,  1443  (form). 

MEASURE  OF  DAMAGES, 

See  Damages. 

MEASURE  OF  PROOFS, 

See  Preponderance  of  Evidence ;  Reasonable  Doubt. 

MECHANICS'  LIENS. 

Filius  lien,  necessity  of  filing  notice  of,  §  3838,  p.  4185  (form). 

Time  of  filing,  §  3839,  p.  41S5  (form). 
Presumptions  and  burden  of  proof,  §  3840,  p.  4186  (form). 

MEDICAL  EXPERTS, 

See  Opinion  Evidence. 
Province  of  jury  with  respect  to  determining  weight  of  testimony,  §  56, 
p.  101. 

MEDICINE, 

See  Physicians  and  Surgeons. 
Sale  of  liquor  as  medicine,  lawfulness,  §§  3203,  3204,  pp.  3550,  3.560  (form). 

MENTAL  ANGUISH, 

See  Damages. 

MENTAL  CAPACITY, 

See  Insanity ;  Wills. 
Contracts,  capacity  to  make,  §§  1838  to  1841,  pp.  2094  to  2097  (form). 

MERCANTILE  AGENCIES, 
See  Commercial  Agencies. 

MERCHANTS, 

Who  are,  for  purpose  of  imposition  of  occupation  tax,  §  3437,  p.  3749 
(form). 

MERRY-GO-ROUND, 

Care  required  in  operating,  §  761,  p.  1179  (form). 

MESNE  PROFITS, 

Recovery  in  ejectment,  §§  2194,  2195,  pp.  2542  to  2544  (form). 

MINES  AND  MINING, 

Assessment  work,  performance  of,  §  3846,  p.  4190  (form). 

Performance  prevented  by  party  asserting  priority  of  location,  §  3847, 
p.  4191  (form). 
Contract   for    mining   ore,    acquiescence   in   deviation   from    contract,    § 
3855,  pp.  4194,  4195  (form). 
Duty  of  landowner  to  furnish  appliances,  §  3854,  p.  4194  (form). 
Discovery,  what  constitutes,  §  3841,  pp.  4187,  4188  (form). 
Extra] ateral  rights,  presumption,  §  3848,  p.  4191  (form). 
Injuries  to   employees  in  mine,  see  Master  and   Servant. 
Assumption  of  risks,  §  3735,  pp.  4036,  4037  (form). 
Contributory  negligence,  §  3786,  pp.  4114  to  4116  (form). 
Duty  as  to  furnishing  safe  appliances  or  equipment,  §§  3700,  3701,  pp. 

3987,  3989,  3990  (form). 
Duty  to  provide   safe  place  to  work,  §§  3659  to  3663,  pp.  3933   to 
3940  (form). 
Duty  to  mine  foreman.  §  3639,  pp.  3913,  3914  (form). 
Duty  to  warn  or  instruct  servants,  §  3721,  p.  4018  (foi-m). 
Negligence  with  respect  to  methods  of  work.  §  3714,  p.  4006  (form). 
Injuries  to  other  owners  by  mining  operations,  damages  for  removal  of 
subjacent  support,  §  3861,  p.  4201  (form). 
Injuries  to  owner  of  surface,  §§  3857  to  3859,  pp.  4196  to  4200  (form). 

-|§  1-539.  pp.  3-lOlS,   in  vol  1;    §§  540-1929,  pp.  1021-2150,  ia  vol.  2;    §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;    §S  4561-5361,  pp.  4S49-5564.  in  vol.  5. 
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Liability  to  riparian  owner,  §  3856,  p.  4196  (form). 
Whether  lessor  or  lessee  liable,  §  3SG0,  pp.  4200,  4201  (form). 
Location,  effect  of  amendment  of  location  certificate,  §  3845,  p.  4190  (form). 
Marking  boundaries  of  claim  on  ground,  §  3843,  p.  4189  (form). 
Relocation,  §  3844.  pp.  41S9,  4190  (form). 
Requisites  of  valid  location,  §  3842,  pp.  4188,  4189  (form). 
Mining  leases,  condition  of  property  on  termination  of  lease,  §  3858,  pp. 
4193,  4194  (form). 
Fraud  as  ground  for  avoidance,  §  3849,  pp.  4191,  4192  (form). 
Obligation  of  lessee  to  operate  mine  with  diligence,  §  3S50,  p.  4192 

(form). 
Obligation  to  pay  royalty  as  dependent  on  possibility  of  profit,  §  3852, 

p.  4193  (form). 
Right  to  cancel  oil  lease,  §  3851,  pp.  4192,  4193  (form). 
Pit  boss,  use  of  term  as  synonymous  with  mine  foreman,  §  3639,  p.  3913 

(form). 
Surface  owner,  damages  for  removal  of  subjacent  support,  §  3861,  p.  4201 
(form). 
Injuries  to  through  destruction  of  spring,  §§  3858,  3859,  pp.  4198  to 

4200  (form)." 
Right  to  subjacent  support,  §  3857,  pp.  4196  to  4198  (form). 
"Waste,  right  under  deed  to  dump  waste,  §  3862,  p.  4201  (form). 
Wrongful  taking  of  minerals,  damages,  §  3863,  p.  4202  (form). 

Damages,   as  affected  by   increase  of   value  through   labor  and  ex- 
penditures of  wrongdoer,  §  3864,  pp.  4202  to  4204  (form). 
Presumption  and  burden  of  proof  as  to  whether  trespass  inten- 
tional, §  3865,  p.  4204  (form). 
Wrongful  withholding  of  mineral  lands,  recovery  of  mesne  profits,  §  2195, 
pp.  2543,  2544  (form). 

MINORS, 

See  Infants;   Parent  and  Child. 

jnSADVENTURE, 

Homicide  by,  §§  2925  to  2932,  pp.  3221  to  3228  (form). 

MISBRANDING, 

Criminal  liability  of  druggist,  §  2182,  pp.  2532,  2533  (form). 

MISCARRIAGE, 
See  Abortion. 

MISCHIEF, 

See  Malicious  Mischief. 

MISDELIVERY, 

Carriei-'s  liability  for,  §§  1397  to  1399,  pp.  1676  to  1678  (form). 

.MISDEMEANORS, 

Directing  verdict,  power,  §  113,  p.  204. 
Duty  of  court  to  give  instructions,  §  119,  p.  218. 
Doctrine  of  rcasonaltle  doubt,  §  257,  p.  496. 
Prlncii)al8  and  accessories,  §  313,  p.  .589. 

Necessity  of  re<iuosts  for  instructions,  §  258,  p.  497. 
Weight  of  accom[)lice  testimony,  §  173,  p.  342. 
Request  for  instructions,  necessity,  §  2,^»S,  p.  497;    §  407,  p.  831. 

Necessity,  fnilure  of  defendant  to  reijuest  instruction  as  precluding 
his  coini)ljiiniiig  of  positive  error  in  instructions  given,  §  472,  p.  852. 
Siilfiriency  of  evidence,  §  259,  p.  504. 
Written  instnictious,  right  of  defendant  to  waive,  §  i-i^,  p.  811. 
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MISLEADING   INSTRUCTIONS, 

Comment  on  reasonableness  or  justice  of  rules  of  law  given  iu  charge,  § 

426,  p.  7G5. 
Contradictory  instructions,  §  427,  p.  766. 
Cure  of  error  in  giving,  §  422,  )j.  758. 
Duty  of  court  to  avoid  giving,  §  422,  pp.  756  to  758. 
Method  of  raising  objections.  §  520,  pp.  951,  952. 

Duty  of  party  complaining  to  ask  for  modification  or  an  additional 
instruction,  §  424,  p.  764. 
Misstatement  of  evidence,  effect,  §  425,  p.  764. 
Reversal  on  ground  of,  §  422,  p.  757. 

Limitations  of  rule  that  misleading  instruction  will  work  a  reversal, 
§  424,  pp.  7G2  to  764. 
Specific  application  of  rule  against  giying,  §  423,  pp.  759  to  762. 
Tests  for  determining  whether  instruction  misleading,  §  424,  p.  763. 

MISREPRESENTATIONS, 

See  False  Pretenses  ;   Fraud, 

MISSTATEMENTS  OF  EVIDENCE, 

Effect,  §  425,  p.  764.  • 

Method  of  raising  objection,  §  520,  p.  952. 

MISTAKE, 

Age,  mistake  as  to  age  as  defense  in  criminal  prosecution,  §  550,  p.  1030 

(form). 
Contracts,  ground  for  defeating,  §  1843,  p.  2098  (form). 
Ejection  of  passenger,  mistake  of,  as  to  right  to  transportation,  §  1504,  p. 

1745  (form). 
Recovery  back  of  payments,  §  4172,  p.  4455  (form). 

Reformation  of  instrument,  mutual  mistake  as  ground  of,  §  4572,  p.  4855 
(form). 
Reforming  fire  insurance  policy  to  include  matters  omitted  by,  §  2488, 
pp.  2782,  2783  (form). 
Release,  ground  for  avoiding,  §  4578,  pp.  4858  to  4860  (form). 

MITIGATION  OF  DAMAGES, 
See  Damages. 

MIXED  QUESTIONS  OF  LAW  AND  FACT, 
Admissibility  of  evidence,  §  101.  p.  186. 
Interpretation  of  document,  §  88,  p.  171. 

MOBS, 

Liability  of  city  for  injuries  caused  by,  §  3917,  p.  4248  (form)* 

MODIFICATION, 

See  Contracts  ;    Fire  Insurance ;    Sales. 

MODIFICATIONS  OF  INSTRUCTIONS, 
Manner  of  making,  §  456,  pp.  818,  819. 

Oral  modification  or  explanation,  §  445,  pp.  804,  805. 
Power  of  trial  court  to  modify,  §  455,  pp.  817,  818. 
Requests  for  instructions,  §§  495  to  498,  pp.  880  to  892. 

MONEY, 

Express  company,  liability  with  respect  to  money  package,  §  1412,  pp.  1685, 

1686  (form). 
Innkeepers,  responsibility  for  money  of  guest,  §  3155(2),  p.  3526  (form). 

MONEY  LENT, 

Husband's  liability  for  money  lent  to  wife,  §  3867,  p.  4206  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
In  vol.  3;  §§  30S6-4560.  pp.  3477-4845,  iu  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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MONEY  PAID, 

Recovery  of  money  paid  for  goods  not  delivered,  §  3SG8,  p.  4207  (form). 
MONEY  RECEIVED, 

When  action  lies,  §  3S69,  p.  4208  (form), 
MONOMANIA, 

Testamentary  capacity,  as  affected  by,  §  5273,  pp.  5457,  5458  (form) ;    § 
5274,  pp.  5458  to  5461  (form). 

MONOPOLIES. 

Criminal  liability  for  creating,  §§  3871  to  3876,  pp.  4210  to  4213  (form). 
Enhancement  of  prices  as  element  of  offense,  §  3S71,  p.  4210  (form). 
Definition,  §  3870,  p.  4209  (form). 
Limitation  of  action  for  violation  of  anti-trust  act,  §  3500,  pp.  3793,  3794 

(form). 
Suppression  of  competition  in  violation  of  state  statutes,  §  3872,  pp.  4211, 
4212  (form). 
Burden  of  proof,  §  3875,  p.  4213  (form). 
Liability  as  dependent  on  whether  alleged  illegal  contracts  concern 

interstate  commerce,  §  3873,  pp.  4212,  4213  (form). 
Matters  considered  in  determining  issues,  §  3876,  p.  4213  (form). 

MONUMENTS, 

See  Boundaries. 
Substantial  performance  of  contract  for,  §  1285,  p.  1572  (form). 
MORAL  CERTAINTY, 

Degree  of  proof  in  criminal  case,  requiring  proof  to  a  moral  certainty,  § 
1993,  pp.  2277  to  2281,  2284,  2289,  2291,  2293,  2295  (form). 
Requiring  proof  to  a  moral  certainty,  requirement  as  equivalent  to- 
requiring  proof  beyond  a  reasonable  doubt,  §  270.  p.  528. 
Requiring  proof  to  a  reasonable  and  moral  certainty,  §  247,  p.  481. 

MORAL  INSANITY, 
See  Insanity. 

MORE  OR  LESS, 

Building  or  construction  contract,  dimensions  of  tunnel,  §  1322,  p.  1602 
(form). 

MORTALITY  TABLES, 

See.  also.  Damages;    Death  by  Wrongful  Act. 
Consideration  of  in  action  for  personal  injuries.  §  352,  p.  647. 
Effect,  §  2089,  p.  2447  (form) ;    §  2123,  p.  2492  (form). 
Method  of  using,  §  2124,  pp.  2492  to  2496  (form). 

Right  of  court  to  illustrate,  §  32,  p.  63. 
Right  of  court  to  instruct  upon  although  not  introduced  in  evidence,  § 
137.  p.  209. 

MORTGAGES, 

See,  also.  Chattel  Mortgages. 
Assignment,  warr.'inty  by  assignor  of  genuineness  of  instrument  assigned, 

§  .3S79,  p.  4217  (form). 
Deed  al)S()lute  in  form  as  mortgage.  §  .3226,  p.  3577  (form). 
Redenqition  from  foreclosure  sah\  requisites,  §  3881,  p.  4218  (form). 
Tran.'^fcr  of  ('(piity  of  redemption,  acquisition  by  mortgagee,  §  3880,  pp. 
4217,  4218  (form). 
Acquisition  by  mortgagee,  presumptions  ns  to  fraud,  §  3880,  p.  4218 

(form). 
Riglit  of  subrogation  by  traiisferee  on  i)ayiiig  mortgage,   §  .5011,  p. 
.526:',  (form). 
Wliat  constitules  land  subject  to  mortgage,  §  3878,  pp.  4215  to  4217  (form). 

MOTHER. 

See  Parent  and  Cliild. 
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MOTIA^E, 

Absence  of  motive  as  circuuistance  in  favor  of  accused,  §  309,  p.  585; 
g  liJ-Ji),  yp.  -S^ua,  '2201  (form)  ;    §  27S4(,2,  4),  pp.  3021,  3022  (form) ;    § 
3035,  p.  3429  (form). 
•Invading  province  of  jury,  §  35,  p.  71. 

Presumption  of  insanity  from  laclv  of  motive,  §  3038,  p.  3433  (form). 
Existence  of  motive  as  circumstance  for  consideration  of  jury,  criminal 
prosecution,  §  309,  p.  585. 
Criminal  prosecution,  invading  province  of  jury,  §  35,  p.  71. 
Question  of  damages  for  breacli  of  contract  as  affected  by,  §  2067,  p. 
2434  (form). 
Inference  of  improper  motive  from  wrongful  act,  §  2443(2),  p.  2T47  (form). 
Inference  of  motive  from  commission  of  crime  itself,  §  1930(1),  p.  2160 

(form). 
Necessity  of  proof  of  motive  in  order  to  convict  of  crime,  §  1930,  pp. 
2160,  2161  (form). 
Prosecution  for  Iiomicide,  §  2784,  pp.  3020  to  3022  (form). 
Presumption  as  to,  §  3120(2),  p.  3503  (form). 

MOTOR.  VEHICLES, 

Approacliing  borse  drawn  vehicles,  care  required,  §  4952,  pp.  5210  to  5215 

(form). 
Approaching  railroad  crossing,  duty  of  motorist,  §  4410,  p.  46S9  (form). 
Collision  with  street  car,  duty  of  motorist  approaching  street  car  track, 

§  4871.  pp.  5122  to  5125  (form). 
Criminal  liability  for  unlawful  operation,  duty  of  operator  causing  ac- 
cident, to  make  himself  known,  §  3SS7a,  p.  4222  (form). 
Operation  without  consent  of  owner  or  person  having  same  in  charge, 
§  3SS7,  pp.  4221,  4222  (form). 
Criminal    negligence,   homicide   occurring   from   negligence   in   driving.   § 
2892,  pp.  3183  to  3186  (form) ;    §  2893,  p.  3186  (form). 
Reckless  driving  of  car  of  another,  §  3544,  p.  3822  (form). 
Damages  for  killing  of  person  by,  imposition  as  punishment,  §  2118,  p. 

2488  (form). 
Frightening  horses,  care  required  to  avoid,  §§  4952  to  4954,  pp.  5210  to 
5215  (form). 
Duty  to  go  to  assistance  of  driver  of  frightened  horse,   §  4954,  p. 
5215  (form). 
Garage  keeper,  care  required  with  respect  to  car  left  for  repairs,  §  2741, 
pp.  2973,  2974  (form). 
Safety   of  garage,    §   2740,   p.   2973   (form). 
Injuries  from  use  or  operation,  see  Streets  and  Highways. 

Care  required  to  avoid  in  general,  §  4946,  pp.  5206  to  5208  (form). 

Contributory  negligence.  §  4984,  pp.  5243  to  5245  (form). 

Criminal  liabilitv,  §§  2892,  2893,  pp.  3183  to  3186  (form) ;    §  3544,  p. 

3S22  (form). 
Duty  not  to  frighten  horses,  §§  4952  to  4954,  pp.  5210  to  5215  (form). 
Duty   to    children   playing   around   machine,    §   3882,   pp.   4219,   4220 

(form). 
Liability  of  owner  of  car  for  negligence  of  driver,  §  3884,  p.  4220 
(form). 
Acts  of  son,  §  3885,  p.  4220  (form) ;    §  4126(2),  p.  4427  (form). 
Presumption  that  driver  engaged  in  owner's  service,  §  3SS6,  p.  4221 

(form).' 
Reciprocal  rights  and  duties  of  operator  and  driver  of  horse  and 
buggy.  §  4945,  pp.  5205,  5206  (form). 
Injuries  to  dogs  by  operation,  right  of  recovery  for,  §  799,  p.  1207  (form). 
Iniuries  to  domestic  animals  by  operation,  right  of  riecovery  for,  §§  796, 
797,  p.  1206   (form). 


§§  1-539,  pp.   3-10] S,    in  vol  1:     §5  540-1929,   pp.   1021-2150.   in  vol.  2;     §§  1930-30S5,   pp.   2160-3474, 
la  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Injuries  to  guest  or  licensee,  imputing  negligence  of  driver  of  automobile 
to  guest,  §  40S9,  p.  4401  (form). 
Liability  of  owner  or  operator  of  car,  §  3883,  p.  4220  (form) ;    §  4059, 
pp.  4371  to  4373  (form).  • 

Injuries  to  pedestrians,  care  required  to  avoid,  §  4970,,  p.  5321  (form) ;    §§ 
4971,  4972,  pp.  5232  to  5236  (form). 
Eight  of   pedestrian   to   assume  tliat  motorist  will  observe   law,   §§ 
4994(2),  4995,  p.  52-52  (form). 
Insurance,  duty  of  insured  to  mitigate  damage,  §  3888,  p.  4223  (form). 
Lights,  duty  to  carry,  §  494S,  p.  5209  (form) :   §  4979,  pp.  5239.  5240  (form). 
Presumption  of  negligence  from  overturning  of,  §  1720,  p.  2012  (form). 
Reckless   driving  of  car  of  another,   criminal  liability,   §  3544,  p.  3822 

(form). 
Right  of  vraj'  on  approaching  street  crossing,  §  4371,  p.  4628  (form). 
Signals  of  warning,  duty  of  motorist  to  sound,  §  4947,  p.  5208  (form). 
Speed  as  negligence.  §  4949,  p.  5209  (form). 

Violation  of  ordinance.  §  .3982,  p.  4312  (form). 
Violation  of  statute  or  ordinance  as  negligence,  §  4956,  pp.  5216  to  5218 
(form). 
Contributory  negligence,  §  3982,  p.  4312  (form). 

MULE. 

Injuries    by,    effect   of   knowledge   of   person   injured   of    viciousness,    § 
781(2),  p.  1195  (form). 

MUNICIPAL  CORPORATIONS, 

See,  also.  Bridges;    Counties;    Streets  and  Highways, 
.inimals  running  at  large,  liability  for  violation  of  regulation  against,  §§ 

792,  793,  pp.  1203,  1204  (form). 
Burden  of  proof,  in  action  against  city  for  negligence,  §  3918,  p,  4248 
.       (form) ;    §  3920,  p.  4250  (fonn). 
Change  of  grade,  measure  of  damages,  §  3895,  pp.  4232  to  4234  (form). 
Measure  of  damages,  damages  from  diversion  of  surface  water,  § 
3897,  p.  4234  (form). 
Deduction  of  benefits,  §  3898.  pp.  4234,  4235  (form). 
Effect  of  increase  in  value  shared  in  by  community  as  a  whole, 

§  3899,  pp.  4235,  4236  (form). 
Recovery  for  inconvenience  sustained  during  progress  of  work,  § 
.3896,  p.  4234  (form). 
Right  to  damages  for,  §  3894,  pp.  4231,  4232  (form). 
Contributory  negligence  as  defense  to  action   for  injuries  from  defects 
in  street,  acts  in  emergencies,  §  .3983,  p.  4313  (form). 
Assumptions  permissible  to  traveler  with  respect  to  safety  of  streel. 

§  3977,  p.  4302  (form). 
Care  required  in   descending  hill  with  series  of  curves,  §  3980,  pp. 

4.305,  4306  (form). 
Care  required  of  children,  §  .3984,  pp.  4313,  4314  (form).  • 
Circumstances   increasing  degree  of   care  required,  §   3976,  p.  4301 

(form). 
Crossing   street  at  ix)ints   other   than   regular  crossings,   §  3979,  p. 

4:505   (form). 
Duly  of  tiaveler  to  use  ordinary  care,  §  r.973,  pp.  4298  to  4300  (form). 
l>iity  to  c'\f'iclse  ordinary  care  to  discover  defects,  §  3975,  pp.  4300, 

4301   (form). 
EflV-cf  of  contrihtitory  noijrligence.  §  .">9S6,  pp.  4314  to  1310  (form). 
Efloct   of  prior  luiowldUre  by   injured  person  of  defects.   §  3944,  p. 

4271   (f(»rin) ;    §  .'*.981,  pp.  4.306  to  4312  (form). 
EfTect  of  sli'.'lil    iicg]it,'oii<e,  §  .3974,  j).  -1300  (form). 
Eflcct  of  violuLiou  ol  city  ordinance,  §  3982,  i>p.  4312,  4313  (form). 
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Intoxicatiou  ol:  peisou  iujured  at  time  of  accident,  §  3985.  p.  4314 

(form). 
Matters  considered  in  determining  question  of,  §  3994,  pp.  4318,  4319 

(form). 
Negligence  of  plaintiff  not  proximate  cause  of  accident,  §  3987,  p.  4316 

(form). 
Unnecessarily  choosing  dangerous  way  or  duty  to  take  safest  route. 
§  3978,  pp.  4303  to  4305  (form). 
Crossings,  injuries  from  defects  in,  §  3931,  p.  4259  (form) ;   §  3954,  pp.  4282, 

4283  (form). 
Drains,  duty  to  provide  for  extraordinary  storm,  §  4002,  pp.  4327,  4328 
(form). 
Liability  of  city  for  diversion  of  surface  waters,  §  4005,  p.  4329  (form). 
Diverting  into  water  course,  §  4006,  pp.  4329,  4330  (form). 
Electric  light  plant,  duty  with  respect  to  equipment  and  operation  of,  § 

3911,  p.  4244  (form). 
Fires,  duty  with  respect  to  preventing,  §  .3916,  pp.  4246  to  4248  (form). 
Gutters,  duty  to  cover,  §  3956,  pp.  4284,  4285  (form). 

Ice  and  snow,  effect  of,  as  increasing  degree  of  care  required  from  travel- 
er, §  3976,  p.  4301  (form). 
Liatiility  for  permitting  accumulation,  §  3947,  pp.  4273  to  4276  (form). 
Jails,  duty  of  city  towards  prisoners  in,  §  3908,  p.  4240  to  4242  (form). 
Duty  of  city  towards  prisoners  in,  remote  and  proximate  cause  of 

injuries,   §  3910,  p.  4243  (form). 
Liability  for  negligence  of  jailer  or  attendant,  §  3909,  p.  4243  (form). 
Mobs,   liability  of  city   for  destructicn   of  property  by,   §  3917,  p.  4248 

(form). 
Obstruction  of  water  course,  liability  for  flooding  lands  of  riparian  owner. 

§  4012,  p.  4333  (form). 
Officers  and   agents,   authority  to   change  terras  of  contract.  §  3890,  p. 
4229  (form). 
Effect  of  notice  to,  as  notice  to  municipality,  §  3964,  pp.  4291,  4292 
(form). 
Personal  injuries  to  servant,  duty  of  municipality  with  respect  to  provid- 
ing safe  place  to  work,  §  3664,  p.  3941  (form). 
Negligently  permitting  contact  of  live  primary  wire  with  another 
wire,  §  3'691(3),  p.  3976  (form). 
Pesthouse,  liabilitv  for  injuries  to  property  through  vicinity  of,  §§  3902, 

3903,  pp.  4237.  4238  (form). 
Public  improvements  in  general,  assessment  of  benefits  from  drain,  §  2172. 
p.  2528  (form). 
Liabilitv  for  Injuries  from,  rem-oval  of  lateral  support  of  abutting 

lots.  §  3900,  p.  4236  (form). 
Performance  of  contract  for,  §  3SS9,  p.  4229  (form). 

Conclusiveness  of  decision  of  engineer  or  other  designated  um- 
pire. §  3891,  p.  4230  (form). 
Impeachment  of  decision  of  umpire  for  fraud,  §  3892,  p.  4231 
(form). 
Power  to  take  land  for  public  use,  §  2258,  p.  2618  (form). 
Public  places  other  than  streets,  negligence  of  city  with  respect  to  con- 
duct and  control  of,  §  3907,  p.  4240  (form). 
Remedies  for  enforcement  of  claim  against  city,  presentation  to  council 

as  condition  precedent,  §  4014,  p.  4334  (form). 
Sewers,  defects  in  as  ground  of  liability  of  city,  §  3997,  pp.  4320  to  4322 
(form). 
Defects  in  as  ground  of  liability  of  city,  contributory  negligence  as 
defense,  §  4007,  p.  4330  (form). 


§§  1-539,  pp.   3-1018,    in  vol  1;     §^  540-1929,   po.   1U21  liJoiJ,   in   vo..  t;     §§  iyou-3i,Sd,   pp.   zit)U-3474, 
in  vol.  3;    §§  3086-4560,  pp.  347(-lS45.  in  vol.  4;    §§  4561-5361.  pp.  4849-5564,  in  vol.  5. 
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Liability  as  dependent  on  whether  sewer  or  drain  private  or  pub- 
lic, §  399S,  pp.  4322,  4323  (form). 
Liability  with  respect  to  private  sewer,  §  3999,  pp.  4323  to  4325 
(form). 
Desree  of  diligence  required  in  repairing  public  sewer,  §  4000,  pp. 

4325,  4326  (form). 

Injuries  to  abutting  owners  through  overflow  of  sewage,  §  4001,  pp. 

4326,  4327  (form). 

Measure  of  recovery  for  failure  to  keep  in  repair,  §  400S,  pp.  4330  to 

4.332  (form). 
Pollution  of  waters  by  sewage,  §§  4003,  4004,  pp.  4328,  4329  (form). 

Measure  of  damages,  §  4009,  p.  4332  (form). 
Title  ac-quired  by  city  to  land  taken  for  sewer  purposes,  §  2321,  p. 
2658  (form). 
Sidewalks,  duty  of  city  with  respect  to,  §  3929,  pp.  42.58,  4259  (form). 

Duty  of  city  with  respect  to  sidewalks  in  suburbs,  §  3938,  p.  4268 

(form). 
Iniuries  caused  by  excessively  smooth  surface  or  excessive  slant,  § 

3946.   pp.   4272,   4273   (form). 
Injuries  from  loose  boards  in,  §  3944.  pp.  4270.  4271  (form). 
Injuries  from  obstruction  of  by  lumber  pile,  §  3945,  p.  4271  (form). 
Sufficiency  of  inspection,  §  3935,  p.  4267  (form). 
Streets,  chamre  of  grade,  measure  of  damages,  §§  3895  to  3899,  pp.  4232 
to  4236  (form). 
Change  of  grade,  right  to  damages,  §  3894,  pp.  4231,  4232  (form). 
Defects  in  as  ground  of  liability  of  city,  §  3922,  pp.  4250  to  4254 
(form). 
Approach  to  public  bridge,  §  3930,  p.  4259  (form). 
Conditions  prior  to  accident  as  bearing  on  question  of  negligence, 

§  3993,  p.  4318  (form). 
■  Conditions  resulting  from  carrying  out  plan  adopted  by  city,  § 

3933,  p.  4265  (form). 
Contributory  negligence  as  defense,  §§  3973  to  3987,    pp.  4298  to 
4316  (form). 
Crossings,  §  3931,  p.  4259  (form) ;    §  3954.  pp.  4282.  4283  (form). 
Crossing  not  constructed  by  city,  §  3931,  p.  4259  (form). 
Degree  of  care  required.  §  .3932,  pp.  4259  to  4265  (form). 
Depressions  and  holes,  §§  3952  to  3957,  pp.  4280  to  4285  (form). 
Duty  to  blind  persons,  §  3939,  p.  4268  (form). 
Duty  to  place  barriers  or  warning  signals,  §  3950,  pp.  4276  to  4279 

(form). 
Duty  to  put  street  in  condition  to  withstand  elements,  §  3934,  p. 

4266  (form). 
Embankments  or  precipices,  §  .3951,  p.  4279  (form). 
For  what  streets  or  traveled  ways  city  liable,  §  3925,  pp.  4255, 

4256  (form). 
Ice  and  snow,  §  3947,  pp.  4273  to  4276  (form). 
Keeping  every  part  of  street  in  repair,  §  3926,  p.  4256  (form). 
Lialiility  as  dependent  on  amount  of  travel,  §§  3937,  3938,  p.  4268 

(form). 
Liability  as  dependent  upon  character  of  defects,  §  3936,  p.  4207 

(form). 
Loose  boards  in  sidewalk,  §  3944,  p.  4270  (form). 
Matl(;rs  considered  in  determining  whcthi>r  locus  in  quo  defec- 
tive, §  3992,  ]>.  4:!1S  (form);    ij  .•;91)5.  ]).  4319  (form). 
Nolicf;  to  city  of  defects,  SS  ;;95.S  1o  :!9r,9,  pp.  4286  to  4296  (form). 
Nuisance  in  slrect  attractive  to  cliildren,  §  ,">9  IS,  p.  427(>  (form). 
Opening  between  stepping  stones,  §  3954,  i)p.  4282,  4283  (form). 
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rroximate  cause  of  accidents.  §  .'1924,  p.  4255  (form). 

Pure  accidents,  §  3923,  p.  4254  (form).      .         ^  ,        ^  .     ^,   ^ 

Richt  of  city  to  claim  beuetit  of  precautions  fallen  by  contractor, 

s"3940.  p.  4268  (form). 
Sid.^walks.  §  3929,  pp.  4258,  42.59  (form). 
Streets  laid  out  but  not  accepted  as  such  by  city,  §  .^928,  pp.  425T, 

SuffidencT'oV  evidence  of  cause  of  in.iury.  §  3996,  p.  4319  (form). 

Sufiiciency  of  inspection,  §  3935,  p.  4267   (form). 

Unopened  street,  §  3927,  p.  42.57  (form). 
Delegation  of  duty  to  repair,  §  3921,  p.  42.50  (^oi^^^ 
Drains  or  gutters,  duty  of  city  to  cover  or  guard,  §  o9o6,  pp.  4284,  4^8.j 

Injm-iS'from  depressions  and  boles  in  street  or  sidewalk,  §  3952,  pp. 
4280  to  4282  (form). 

^^^i:^^  !JTi  SaS  S^PP.  -83  4JS.  ,<..). 

Liability  as  dependent  on  extent  of  depression,  §  39oo,  p.  4^8- 

Iniurief  from  obstruction  of  street  by  third  Person    liability  as  de- 
pendent upon  notice  of  obstruction,  §  39.59,  p.  4289  (form). 

Liabilitv  of  citv  for  .acts  of  public  contractor  and  abutting  owner, 
§  3942.  pp.  4269.  4270  (form).  .       ,  ..f    »  oq^i 

Injuries  from  obstructions  or  dangerous  structures  in  stieet,  §  o941, 
p.  4269  (form).  ^  ,^^_  ,„        , 

Constructive  notice  of  olistruction,  §  3967.  p.  429o  i^ovm). 

dumber  pile,  §  3945,  p.  4271  (form) ;   §^950<3)i.  4277  (form). 

Obstructions  near  to  traveled  way,  §  3949  p.  42(6  mm).  . 

pa^ht  of  public  contractor  to  temporarily  obstruct,  §  oJiO,  pp. 
4296,  4297  (form). 

Rotten  meter  bos,  §  3943,  p.  4270  (form). 
Liability  of  pulilic  contractor  for  injuries  trom  defects  m,  §§  oJ-O  to 
.3972.  pp.  4296  to  4298   (form).  _  . 

Effect  of  stipulation   to  keep  street   in   repair,   §   u9<2.   p.   42J>5 

Maintenan'^e  of  nuisance  by  public  contractor  attractive  to  children, 

NouS' to  cuf  of  dSs  in  street,  constructive  notice  as  equivalent 
to  actual  notice.  ^  .3965,  pp.  4292,  4293  (form). 
Dutv  to  make  repairs  on  receiving.  §  3968.  p.  4296  (form). 
Secessity  of  actual  notice,  §  3961,  pp.  4289   4290  (foi-m) 
Necessity  of  notice  as  to  defects  in  original  construction,  §  3962, 

N?ceSS  ofTotice  in  general,  §§  3958  to  3960,  pp.  4286  to  4289 

No?c™to  what  employees  or  officers  binding  on  munici!)ality,  § 

3964,  pp.  4291,  4292  (form).  ^  ^,,f-, 

Ri-ht  of  citv  to  reasonable  time  after  notice  to  remedy  defect.,, 

wCff^SS  S;  nonce,  ,  3063,  „.  4m  4^1  (fo.™. 

What  constitutes  constructive  notice,  §^  o9b6,  3967,  pp.  4-J^  tu 
4295   (form). 
Opening,  damages.  §  3893,  p.  4231  (form).  ^ 

Pleading  and  proof  in  action  for  injuries  from  defects,  §  o988,  p.  4dl7 

Rifht'^f  city  to  remove  shade  trees,  §  3901,  p.  4236  (form). 

INST.TO  Juries  -375 
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Torts  in  general,  §  3904,  p.  4238  (form). 

Liability  for  trespass  on  lands  abutting  on  street,  §  3906,  pp.  4239, 

4240  (form). 
Negligence  or  mistake  of  policeman  in  making  arrest,  §  3905,  pp.  4238, 
4239  (form). 
Water  works,  liability  of  city  on  account  of  defects  in  water  plug,  §  3915, 
pp.  4245,  4246  (form). 
Measure  of  recovery  on  account  of  defective  water  main  or  water 

plug,  §  3919,  pp.  4248,  4249  (form). 
Negligence  with  respect  to  water  mains.  §  3912,  p.  4244  (form). 

Contributory  negligence,  §  3914,  p.  4245  (form). 
Proximate  cause  of  flooding  by  broken  main,  §  3913,  p.  4245  (form). 
Wrongful  diversion  of  water  by  customer,  §  5227,  p.  5412  (form). 

MURDER, 

See  Homicide. 

MTITILATTON, 

Ballots,  prosecution  for  mutilating,  §  2201,  p.  2550  (form). 

MUTUAL  AID  SOCIETIES, 

See  Mutual  Benefit  Insurance. 

MUTUAL  BENEFIT  INSURANCE, 

Accident  benefits,  blood  poisoning  resulting  from  attempt  at  surgical  op- 
eration as  accidental  injury.  §  4025,  p.  4340  (form). 
Agents,  effect  of  knowledge  of  agent  of  mutual  company  as  knowledge  of 

company,  §  2527,  pp.  2807,  2S08  (form). 
Constitution  and  by-laws,  as  part  of  insurance  contract,  §  4016,  p.  4335 
"(form). 
Presumption  of  knowledge  of,  §  4032,  p.  4343  (form). 
Exceptions  from  policv.  death  occurring  while  violating  the  law,  §§  4027, 
402S,  pp.  4341,  4342  (form). 
Death  occurring  while  violating  law,  insanity  of  insured  as  ground 

for  avoiding  exception,  §  4028,  pp.  4341,  4342  (form). 
Death    resulting    from    vicious,    intemperate,   or    immoral    habits,    § 
4029,   p.  4342   (form). 
Failure  to  pay  dues  or  assessments  as  ground  of  forfeiture,  §  4022,  pp. 
4338,  4339  (form). 
Waiver  of  fo;-feiture,  §  4023,  p.  4339  (form). 

Power  of  local  court  to  waive,  §  4024,  p.  4340  (form). 
Failure  to  pay  dues  or  assessments  as  ground   of  suspension,   effect  of 
railure  to  apply  for  rehistatement,  §  4021,  p.  4338  (form). 
Notice  of  suspension,  §  4020,  p.  4338  (form). 

Sulfi(;iency  of  notice  of  assessment,  §  4019,  yip.  4336,  4337  (form). 
Misrepresentations  by  insured  as  ground  for    avoiding  policy,  §  4017,  pp. 
4335,   4:530   (form). 
Statements  as  to  use  of  liquor,  §  4018,  p.  4.336  (form). 
Premiums,  presniiiptioii  of  payment.  §  4().3.'!,  p.  431  I  (form). 
Presnniptif'iis  and  hurden  of  ])i'o(if,  J-S  1032  to  4(134.  iij).  43,43  to  4345  (form). 
Remedies  of  insured,  duty  to  exhaust  remedies  within  society  before  ap- 

Itealing  to  courts,  §  4(i:'>l.  p.  4313  (form). 
Suicide  of  insunid  as  defense,  §  4():!(),  pp.  4342,  4343  (form). 

I'resumplions  against  suicide,  5  4031,  p.  4345  (form). 
Suspensir)n,  S5>  4019  to  4021,   pp.  43:{6  to  4,3:!8  (form). 

P.urden  of  prdof  willi  rest»ect  (o,  §  40."i2.  p.  4.'!43  (form). 
Total  (lisal)ilily  of  insured  as  ((inditioii  precedent  to  recovery,  ability  to 
do  manual  labor,  §  4(J26,  pp.  4310,  4311  (form). 
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MUTUAL  COMBAT, 

See  Assault  and  Battery;    Homicide. 

MUTUALITY, 

Oblisiition  of  contract,  §§  1833,  1834.  p.  2093  (form);    §  4623,  pp.  4896, 
4897  (form). 

N 

NAMES, 

Alle.sation  in  indictment  that  they  are  unknown,  when  proper,  §  3144,  p. 

3518  (form). 
Mentioning  witness  by  name,  propriety,  §  433,  p.  791. 
Pleading  and  proof  with  respect  to,  §  134,  p.  256. 

Name  of  deceased  in  prosecution  for  homicide,  §  3021,  p.  3402  (form). 
Name  of  prosecuting  witness,  §  3146,  p.  3519  (form). 

NAVIGABLE   WATERS, 

Accretion  or  reliction,  burden  of  proof  to  establish  title  by  accretion,  § 
4045,  p.  4356  (form). 
Rights  of  riparian  owners  in,  §  4043,  pp.  4352  to  4354  (form). 
Sufficiency  of  evidence  as  to  whether  land  in  dispute  was  an  island 

or  accretion,  §  4046,  p.  4356  (form). 
Title  to  land  as  dependent  upon  whether  it  was  formed  by  process 
of  accretion  or  reliction,  §  4044,  pp.  4354  to  4356  (form). 
Islands,  ownership,  §  4047,  p.  4357  (form). 

Obstruction  as  ground  of  liability,  failure  to  construct  bridge  as  required 
by  statute,  §  4039,  p.  4347  (form). 
Logging  boom,  §  4038,  p.  4347  (form). 
Negligence  per  se,  §  4037,  pp.  4346,  4347  (form). 
Proximate  cause,  §  4040.  pp.  4347,  4348  (form). 
Obstruction  by  bridge  as  defense  to  action  for  injuries  to  it,  §  4041,  p. 

4348  (form). 
Reliction,  see  Accretion  or  Reliction,  supra,  this  title. 
Tide  lands,  ownership,  §  4048,  pp.  4357,  4358  (form). 
What  are  navigable  streams,  §  4035,  p.  4346  (form). 

Burden  of  proof,  §  4036,  p.  4346  (form). 
Wrecks,  duty  to  remove,  §  4042,  pp.  4351,  4352  (form). 

NECESSARIES, 

Husband's   liability   for   necessaries   furnished   wife,   §   3094(1),   p.   3484 
(form). 

NECESSITY  OF  INSTRUCTIONS, 

See,  also,  Requests  for  Instructions. 
Collateral  matters,  §  119.  p.  216. 
Common  place  matters.  §  192,  p.  378. 

ff'act^  established  by  uucoutroverted  evidence,  §  279,  p.  545. 
Failure  or  a'bsence  of  proof,  §  2S0.  pp.  545,  546. 
General  rule  requiring  instructions  to  jury,  §  118,  p.  210. 

Some  limitations  upon  general  rule,  §  119,  pp.  215  to  218. 
Giving  reasons  for  instructions,  §  119,  p.  217. 
Necessitv  of  general  instructions  in  addition  to  those  given  on  request,  § 

120,  p'.  218. 
On  court's  own  motion,  duty  with  respect  to  subject-matter  of  erroneous 

request,  §  505.  up.  925  to  928. 
Right  of  accused,  §  118,  p.  215. 

NEGATIVE  TESTIMONY. 

See  Positive  and  Negative  Testimony. 
Definition,  §  211,  p.  412. 

§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1029,   pp.   10?l-215n,   in   vol    2;     §§  1930-3085,  pp.  2160-3474, 
iru  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361.  pp.  4849-5564,  in  vol.  5, 
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NEGLIGENCE, 

See,  also,  titles  dealing  with  particular  relations  sucli  as  Abutting 

Owners  ;    Adjoining  Landowners ;    Animals ;    Architects ;    Attorney 

and  Client ;    Bailment :    Bridges ;    Carriers  of  Goods  ;    Carriers  Gf 

Live  Stock ;   Carriers  of  Passengers,  etc. 

Asency  to  charge  another  wirh  negligence,  acts  of  husband  as  negligence 

of  wife,  §  3093,  pp.  3483,  .3484  (form). 
Amusement  enter]n-ises.  care  required  from  owner  or  operator  of,  §§  759  to 

761,  pp.  1178,  1179  (form). 
Attractive  nuisance,  injuries  to  animals,  §  40G9.  pp.  4383.  4384  (form). 
Injuries  to  children,  §  4068.  pp.  4378  to  4383  (form). 
Electric  wires,  §  2221,  pp.  2r.71,  2572  (form). 
Explosives,  §  2375(2),  p.  2705  (form). 
Liability  of  public  contractor,  Si  3971,  p.  4297  (forra)^ 
Permitting  nuisance  in  street,  §  894S,  p.  4276  (form). 
Children,  see,  also.  Children. 

Care  required  of,  §  4083,  pp.  4.395  to  4398  (form). 

Care  in  riding  in  merry-go-round,  §  762,  p.  1180  (form). 
Injuries  from  explosives,  §  2378.  p.  2706  (form). 
Duty  to  children  straying  on  dangerous  premises,  §   4067,  p.   4378 

(form). 
Injuries  to  fi-om  attractive  nuisance,  §  2221.  pp.  2571,  2572  (form) ; 
§  2375(2),   p.  2705  (form) ;    §  3971,  p.  4297  (form) ;    §  3948,  p.  4276 
(form) ;  §  4068.  pp.  4378  to  4.3S3  (form). 
Compai-ative  ne^llgonce.   application  of  doctrine,  in  action  against  rail- 
road, §  43.53,''p.  4607  (form)  ;    §  4439,  pp.  4717,  4718  (form). 
Application  of  doctrine,  in  master  and  servant  cases,  §§  3796,  3797, 

pp.  4128  to  41.34  (form). 
Calculation  of  damages  under  rule  of,  §  341,  p.  637;    §  2054,  pp.  2427, 
2428  (form) :    §  2117,  p.  24S7  (form). 
Concurrent  negligent  acts,  necessity  of  definition.  §  357.  p.  661. 
Contributory  negligence,  acts  in  emergency,  §  4082.  pp.  4394.  4395  (form). 
Acts  in  emergency,   acts  of  passengers,   §§  1702  to  1704,  pp.  1972  to 
1977  (form). 
Acts  of  servant,  §  3777,  p.  4101  (form);    §  3779,  pp.  4102  to  4105 

(form). 
Injuries  from  operation  of  vehicles,   §§  4996,  4997,   pp.  5252  to 

5254  (form). 
Lialiilitv  of  municipal  corporation.  §  3983,  p.  4313  (form). 
LiahilitV  of  railroad.  §  4082,  pp.  4394,  4395  (form);    §§  4427,  4428, 

l;p.  4700,  4701   (form). 
Lialiility  of  street  railroad,  §  4882,  pp.  51.36,  5137  (form). 
ApTilication  of  doctrine  of  comparative  negligence.  §  341,  p.  637;    § 
2054,  pp.  2427,  2428   (form)  ;    §  2117,  p.  2487   (form) ;    §  3759(6),  p. 
4076    (form);     §§   3796,   3797,   pp.   4128   to  4134   (form);     §   40<)2.   p. 
4404  (form)  ;    §  43.53,  p.  4007  (form)  ;   §  44,39.  pp.  4717,  4718.  (form). 
Burden  of  proof,  see  Presumption  and  Burden  of  Proof,  infra,  this 

title. 
Care   rtquired   of  children,   §   762.   p.   IISO   (form);    §  2378,   p.   2706 

(form I  :    §  4083,  pp.  4.395  to  4:;98  (form).     See,  also,  Cliildron. 
Construing   instructions   as   a   wbole,   §   533,   p.   981. 
Defense  in  particular  actions  for  per.sonal   injuries,   see   Carriers  of 
Passengers;     Master    and    Servant;     Kailroads;     Street   Rail- 
roads;   Streets  and  Iligliways,  etc. 
Actiitii   a'-Minst  fair  association.   §  2418,  p.   2728  (form). 
Action  agjiinst  innlceeiter,  SS  .'51(>.!.  'M('>\,  ])\).  .3529,  35;;o  (form). 
Action  against  steamer  for  injuries  from  collision,  §  1799,  id.  2064 

(form). 
Action  i)y  jialieut   ngaiiist  hospital.  S  30S8,  p.  3178  (l"(»rm). 
Action  jjy  travi'lcr  against  abutter,  §  591,  p.  1055  (form). 
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Action    to    recover   for    injuries   from   gas,    §   2752,   pp.   2981   to 

2984  (form).    ' 
Action  to  recover  for  injuries  inflicted  by  animals,  §  780,  p.  1194 
(form). 
Defense  to  recovery  for  injury  or  loss  of  property,  §  2582,  pp.  2842, 
2S4.3   (form). 
Injuries  to  subject  of  bailment,  §  995,  p.  1339  (form). 
Definition,  §  4293,  pp.  4552,  4553  (form). 

Duty  to  exercise  ordinary  care,  §  4078,  pp.  4390  to  4.392  (form). 
Duty  to  restrain  or  to  avoid  the  consequences  of  the  negligent  acts 
of  third  persons,   §  4079,  pp.  4392,  4393   (form). 
Dutv  to  restrain  another  from  nesligent  driving,  §  4081,  pp.  4393, 
4.394  (form) ;    §  4889.  p.  5142  (form). 
Dutv  with  respect  to  anticipating  negligence  of  another,  §  4080,  p. 

4393  (form). 
Effect,  §  4000,  pp.  4403,  4404  (form). 

Action  against  municipal  corporation,  §  3986,  pp.  4314  to  4316 

(form). 
Action  against  railroad,  §  4350,  pp.  4602.  4603  (form). 
Action  against  street  railroad,  §  4890,  pp.  5142  to  5145  (form). 
Defense  in  action  based  on  wanton  conduct,  §  4091,  j).  4404  (form). 
Defense  to  action  for  crossing  accident,  §  4435,  pp.  4706  to  4710 

(form). 
Defense  to  recovery  for  intentionally  frightening  horse,  §  4450, 

pp.  4730.  4731  (form). 
Injuries  from  defects  in  street,  §  4938.  pp.  5201,  5202  (form). 
Injuries  from  operation  of  vehicles,  §  5002,  pp.  52.56,  5257  (form). 
Injuries  received  in  working  around  cars,  §  4365,' p.  4619  (form). 
Question  of  law,  §  91,  p.  175. 
Imputed  negligence,  see  "Imputed  negligence,"  infra,  this  title. 
Intoxication  of  injured  person,  §  4084,  p.  4398  (form).     See,  also.  In- 
toxication. 
Last  chance,  see  such  titles  as  Can-iers  of  Passengers ;   Railroads,  etc. 

Injuries  from  collision  of  vessels,  §  1799,  p.  2063  (form). 
Mistake  of  judgment  as,  §  4876,  pp.  5130,  5131  (form). 
Necessitv  that  instructions  be  based  on  pleading,  §  130,  p.  251. 
Of  parents  of  injured  child,  §  4888,  p.  5142  (form). 
Proximate  cause  of  injury,  §  4077,  pp.  4389,  4390  (form). 
Injuries  from  crossing  accident,  §  4434,  i^.  4706  (form). 
Necessity  that  negligence  bo  proximate  cause  of  accident  in  order 
to  be  contributory,  §  1709.  pp.  1985  to  1988  (form)  ;    §  39S7,  p. 
4316  (form). 
Violation  of  statute  as  affecting  right  to  set  up,  §§  3793  to  3795,  pp. 
4127.  4128  (form). 
Criminal   liability,   negligent  homicide,  §  2883,  pp.  3175,  .3176   (form);    § 
2838,  p.  3180  (form)  ;    §  2889,  p.  3180  (form) ;     §  2800,  p.  3181  (form). 
Negligent  homicide,  killing  through  negligence  in  driving  automobUe 
as  manslaughter,  §  2S92,  pp.  3183  to  3186  (form);    §  2893,  p.  3186 
(form). 
Reckless  use  of  fire  arms,  §  852.  p.  1243  (form);    §§  2890,  2891,  p. 
3181  (form). 
Dangerous  premises,  attractive  nuisance,  §§  4068,  4069,  pp.  4378  to  43S4 
(form).     See,  also.  Attractive  Nuisance,  supra,  this  title. 
Degree  of  care  required  in  general,  §  4065,  p.  4377  (form). 
Duty  as  to  children  straying  on  premises.  §  4067,  p.  4378  (foi-m). 
Duty  of  owner  to  invitee,  §  3258,  pp.  3593,  3594  (form). 

§§  1-539.  pp.  .3-lOlS,    in  vol  1;     §5  540-1929,   pp.   3021-2150,   in  vol.  2;     §§  1930-3085,   pp.  2160-3474, 
im  vol.  3;    §§  30S6-4560,  pp.  3477-4845.  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Injuries  to  animals  from  attractive  nuisance,  §  40G9,  pp.  4383,  4384 

(form). 
Latent  defects.  §  4070,  p.  4384  (form). 
Reservoirs.  §  3007,  p.  4240  (form). 
Telegraph  or  telephone  wires  or  poles,  §§  5019  to  5021,  pp.  5270  to 

5273  (form).    . 
Unguarded  pit  in  theater,  §  5060,  pp.  5299  to  5300  (form). 
Definition,  §  179S.  p.  2062   (.form);    §  3621,  pp.  3895,  3896,  3897  (form); 
§  4049,  pp.  4362  to  4365  (form). 
Necessity,  §  357,  p.  661. 
Distinguished  from  "voluntary  exposure  to  unnecessary  danger"  as  phrase 

used  in  accident  policy,  §  608,  p.  1069  (forai). 
Elevators,  duty  to  persons  working  about  shaft,  §  4061,  pp.  4373  to  4375 
(form).  See,  also.  Carriers  of  Passengers ;    Elevators. 
,       Emergencies,  acts  in  as  negligence,  §  4054,  p.  4368  (form) ;    §  4396,  p.  4664 
(form). 
Acts  in  as  negligence,  contributory  negligence,  see  "Contributory  Neg- 
ligence." supra,  this  title. 
Liability  of  carrier  to  passenger,  §  1552(4),  p.  1803  (form). 
Examination  of  title,  liability  of  abstractor,  §  576,  p.  1045  (form). 
Falling  objects,    care   required   to   avoid   injuries  from,   §   4066,  p.   4378 
(form). 
Injuries  from  falling  cinders,  §  4448.  p.  4729  (form). 
Liability  of  master  to  servant,  §  3644,  p.  3917  (form). 
Frightening  horses,  care  required  to  avoid.  §  4056,  p.  4369  (form). 

Care  required  to  avoid,  care  in  handling  stationary  whistle.  §  4057, 
p.  4370  (form). 
Care  in  management  of  steam  shovel,  §  4940(2),  p.  5202  (form). 
Care  in  riding  bicycle,  §  4940(1),  pp.  5202,  5203  (form). 
Care  required  of  motorists.  §§  4952.  4953,  pp.  5210  to  5215  (form). 
Liability  of   railroad   company,   §§  4446,  4447,  pp.  4724  to  4729 

(form). 
Liability  of  street  railroad,  §  4855,  pp.  5098,  5099  (form). 
Contributory  negligence  of  person  injured  through,   §  4877,  p.  5131 
(form). 
Good  faith  as  affecting  question  of.  §  4053,  p.  4368  (form). 
Gros.s  negligence,  §  4052,  p.  4367  (form). 

Definition.  §  1530(4),  p.  1779  (form) ;    §  2081(2),  p.  2443  (form). 
Ground  for  awarding  exemplary  damages,  §  2081,  p.  2443  (form) :    § 

3416.  p.  3739  (form). 
Killing  through,  as  involuntary  manslaughter.  §§  2888  to  2893,  pp.  3180 
to  3186  (form). 
As  voluntary  manslaughter,   §  2883,  pp.  3175,  3176  (form). 
Hoisting  appliances,  injury   to  passers-by  from   operation  of,  §  4060.   ji. 

4373  (form). 
Hospitals,  duty  in  care  of  patient,  §§  3086,  3087,  pp.  3477.  3478  (form). 
Imputed  negligence,  §  4085,  p.  4399  (form). 

Iii)p\iliiig  n(>gligeijce  of  chibl   to  parent,  §  4333.  p.  4129   (form). 
Imputing  negligence  of  driver  of  vehicle  to  guest,  §  4089,  pp.  4400  to 
4403  (form). 
Liability  of  railroad,  §  4433,  pp.  4704  to  4706  (form). 
Imputing  negligence  of  husband  to  wife,  §  4088,  pp.  4399,  4400  (form). 
Tm|)Uting  negligence  of  parent  to  child.  §  4086,  ]1.  4399  (form). 
Indejietident  contraelor,  linbillly  for  acts  of,  se(>  Independent  Contractors. 

LiabilDy  for  acts  of.  li:ibili(y  of  abutter,  §  ,590,  j).   10.54  (form). 
LiiHt   cbance,  see  "Contrilinlory   Negligence;."  supra,   tbis  title.     Sec,  also, 

Carriers  of  rasseiigers;    Uiiilroails  and  lik(>  tides. 
Management  of  vebieies  un  bigliway,  see  .Streets  and  Highways. 
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NEGLIGENCE— Continuetl, 

Care  requii-od  I'rom  driver  witli  respect  to  person  riding  with  him  as 

guest  or  licensee.  §  40~>9,  pp.  4371  to  4.373  (form). 
Negligence  in  backing,  §  4058,  p.  4370  (form). 
Matters  considered  in  determining  issues,  effect  of  knowledge  acquired 

after  the  accident,  §  4898,  p.  5160  (form). 
Ordinary  care  and  diligence,  definition,  §  1799,  p.  2064  (form) ;    §  2177,  p. 
2531   (form);     §  3621,  pp.  3895  to  3898   (form);    §  4050,  pp.  4365. 
4366  (form). 
Definition,   conduct  of  man  of  ordinary  or   reasonable  prudence  as 
standard  of  care  required,  §  4051,  pp.  4366,  4367  (form). 
Necessity  of  definition,  §  357,  p.  661. 
Pleading  and  proof,  confining  plaintiff  to  negligence  alleged  in  declara- 
tion, action  against  municipal  corporation,  §  3988,  p.  4317  (form). 
Confining  plaintiff  to  negligence  alleged  in  tleclaration,  action  against 
r.nilroad,  §  444.0,  p.  4718    (form). 
Action  for  injuries  from  operation  of  vehicles,  §   5005,  p.  5258 

(form). 
Injury  from  fires,  §  2584.  p.  2843  (form). 
Necessity  to  sustain  instructions,  §  131,  p.  253. 
Presumptions  and  burden  of  proof,  §  185,  p.  ;]69 ;    §  4003,  p.  4405  (form). 
Action  against  railroad,  §  4451,  p.  4731  (form). 
Contributory  Megligenee.  §    1095,  pp.  4407  to  4409  (form). 
Accidents  at  crossings,  §  4442,  pp.  4720,  4721  (form). 
Action  against  municipal  corporation,  §  3989,  p.  4317  (form) ;    § 

3991,  p.  4317  (form). 
Action    against   railroad,    §   4356,   p.   4610   (form);     §  4.386(2),   p. 

4655  (form) ;    §  4442,  pp.  4720,  4721  (form). 
Action  against  street  railroad.  §  4838.  p.  5081  (form) ;    §  4888,  p. 

5142  (foi-ni) ;    §  4896,  pp.  5166  to  5168  (form). 
Action  for  injuries  from  gas,  §  2753(2),  p.  2984  (form). 
Action  for  wrongful  death,  §  2120,  pp.  2488  to  2491  (form). 
Capability  of  child  of  negligence,  §  3984(1).  p.  4314  (form). 
Injuries   from    defects    in    highway,    §   4919,   p.   5188    (form) ;     § 

4939.  p.  5202   (form). 
Injuries  from  operation  of  vehicles,  §  5006(2,  6-8),  pp.  5259,  5261 

(form). 
Injm-ies  to  passengers,  §  1627(6),  p.  1877  (form) ;   §§  1723  to  1725, 

pp.  2015  to  2017  (form). 
Injuries  to  servant,  §  3822,  pp.  4171  to  4173  (form). 
Recovery  by  livery  stable  keeper  for  loss  of  horse,  §  3520,  p.  3806 
(form). 
Inference  from  collapse  of  building,  §  654,  p.  1102  (form).   ' 
Inference  from  cracking  of  wall,  §  653,  p.  1102  (form). 
Lack  of  care  to  avoid  selling  spoiled  food,  §  2593,  p.  2849  (form). 
Res  Ipsa  loquitur,  §  4094,  pp.  4405  to  4407  (form). 

Actions  against  carriers,  S  1710,  pp.  1999  to  2004  (form). 

Action  against  master  for  injuries  to  servant,  §  3651(1),  p.  3922 

(form);    §  3818(7).  p.  4168  (form). 
Injuries  from  electrical  apparatus,  §  .3990,  p.  4317  (form). 
Injuries  from  operation  of  vehicles,  §  5006(2-4,  6),  pp.  5259  to 

5261  (form);    §  5007,  p.  5262   (form). 
Injuries  through  explosion,  §  2381,  p.  2707  (form). 
Injuries  to  traveler  in  street,  §  592,  p.  1055  (form). 
Province  of  court  with  respect  to  questions  relating  to  negligence,  §  84,  p. 
67 ;    §  91,  p.  174. 


§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150.  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
ia  vol.  3;    §§  3086-4560,  pp.  3477-4845.  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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NEGLIGENCE— Continued, 

Proximate  cause,  see  Proximate  Cause  and  specific  titles  involving  lia- 
bility for  negligence. 
Concurrent  negligence  of  two  or  more  persons,  §  4075,  pp.  438S,  4389 

(form). 
Contributory  negligence,  §  4077,  pp.  438.9,  4390  (form). 

Proximate  cause  as  essential  element  of,  §  1709,  pp.  1985  to  1988 
(form)  ;    §  3987,  p.  4316  (form). 
Death  as  proximate  result  of  negligence  in  obstructing  water  course, 

§  4073,  pp.  4387,  4388  (form). 
Liability  for  failure  to  set  burglar  alarm,  §  4072,  p.  4387  (form). 
Necessity   that   actionable  negligence  be  proximate:   cause   of  injury 

sued  for,  §  4071,  pp.  4384  to  4387  (form). 
Negligence  of  defendant  concurring  with  other  causes  in  producing 
iniuries  complained  of.  §  4074,  p.  4388  (form). 
Act  of  God  concurring  with  negligence  of  defendant,  §  4076,  p. 

4389  (form). 
Negligence  of  defendant  and  act  of  third  person  as  concurring 
causes,  §  5021,  p.  5272  (form). 
Violation  of  law  of  the  road  as,  §  4966.  ]^y,,  5224.  .5225  (form). 
Reasonable  care,  necessity  of  definition,  §  357,  p.  661. 
Sudden  and  unanticipated  acts  of  another,  duty  to  guard  against,  §  4055. 

pp.  4368,  4369  (form). 
Sufficiency  of  evidence,  §  4096,  p.  4409  (form). 

Injuries  due  to  one  of  two  possil)le  causes,  §  4097,  p.  4409  (form). 
Trespassers,  care  required  as  to  boys  playing  on  defendant's  wagon,  § 

4063,   p.   4376   (form). 
Trucks,  care  reqtiired  in  using  trucks   in  handling  express  packages,  § 

4062,   p.   4375   (form). 
Violation  of  ordinance  or  stftute'as  negligence,  §  4037,  -p.  4347  (form); 
§  4064,  pp.  4376,  4377  (form). 
Effect  as  contributory  negligence, •  §  3982,   pp.  4312.  4313  (form);    § 

4987,  pp.  5245,  5246  (form). 
Gates  at  railroad  crossing,  §  4382,  pp.  4646,  4647  (form). 
Giving   sicnals   on   approaching  railroad   crossing,   §  4375,   pp.  463S, 

4639  (form). 
Injury  from  lires,  §  2579,  pp.  2840,  2841  (form). 
Ordinance  governing  movements  of  trains,  §  4315,  p.  4567  (form). 

Speed  of  trains,  §  4323,  p.  4574  (fonu) ;    §  4377,  pp.  4642,  4643 
(form);    §  4459,  p.  4736  (form). 
Proximate  cause,  §  4931,  p.  5197  (form). 
Regulation  of  equipment  or  movement  of  ehwators,  §  1572,  p.  1817 

(form). 
Regulation  of  street  railroads,  §  4930,  pp.  5196,  5197  (form). 

M<)V(>ments  of  street  cars,  §§  4841  to  4843,  pp.  5087  to  5089  (form) ; 
S  4850(1),  p.  5094   (form). 
Regulations  of  movements  of  vehicles  in  streets,  §§  4955,  4956,  pp. 
5216  (o  5218  (form) ;    §§  4976,  4977,  pp.  5237  to  52,39  (form)  ;    §  5008, 
p.  5262   (form). 
Re<iuiremeiits  as  to  fire  escapes,  §  3650,  p.  3920  (form). 

NI'}GOTIAP.L10  INSTItlMENTS, 

See  P»ills  and  Noles. 
Wttrehou.se  receipts,  §  5160,  p.  .5360  (form). 

ne(;koes, 

S<  pJinilf  ci.acli  law,  g§  1  190  to  1492,  pp.  173(),  1737  (form);    §  1518,  p.  1794 
(form). 
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NEW  PROMISE, 

Bankrupt,  revival  of  liability  after  discharge,  §  1009,  p.  1347  (form). 
IiKl(irRor,  discharge  from  liability,  effect  of  new  promise,  §  1102,  p.  1407 
(form). 

NEWSPAPERS, 

Libel,  lial)ility  for  comment  on  conduct  of  private  citizen,  §  3376,  r)p.  3695, 
3(i9G  (form). 
Liability  for  comment  on  conduct  of  public  officers  or  candidates  for 

pulilic  office,  §  3377,  pp.  3fi96  to  3698  (form). 
Publication  without  knowledge  of  proprietor,  §  3344,  p.  3677  (form). 

NEXT  OF  KIN, 

Measure  of  recovery  for  death  of  decedent,  §§  2100  to  2102,  pp.  245S  to 
2463  (form). 

NIGHTTIME, 

Definition,  §  13.34,,  p.  1615  (form). 

Within  statute  authorizing  execution  of  search  warrant,  §  2427,  p. 
2735  (form). 

NOMINAL  DAMAGES, 

See  Damages. 

NON  COMPOS  MENTIS, 
See  Insanity. 

NONRESIDENCE, 

Attachment  on  ground  of.  §  941,  p.  1302  (foi-m). 

NONSUPPORT, 

Husband"?  linbility  for  failure  to  support  wife,  §§  3108  to  3111,  pp.  3493 
to  3495  (form). 

NOTARIES  PUBLIC, 

See,  also.  Acknowledgment. 
Liability  for  error  in  taking  acknowledgment,  §  4098,  p.  4410  (form). 

NOTICE. 

Accident  insurance,  notice  of  injury  within  terms  of,  §  615,  p.  1073  (form). 
Adjoining  owners,  notice  of  intent  to  excavate,  §  644(3),  p.  1098  (form^; 

§  647,  p.  1099  (form). 
Adverse  possession,  notoriety  of  possession,   §§  682,  683,  i)p.  1125,   1126 

(form). 
Agency,  notice  of  revocation  of  authority  of  agent,  §  4228,  p.  4503  (form). 

Notice  to  agent  as  binding  on  principal,  §  4252,  p.  4519  (form). 
Animals,  lack  of  notice  of  viciousness  as  relieving  from  liability,  §§  777, 

778,  pp.  1191.  1192  (form). 
Bridges,  defects  in,  §S  1223,  1224,  pp.  1500  to  1503  (form). 
Brokers,  notice  to  principal  of  intention  to  sell  pledged  stock,  §  1246,  p, 

1525  (fonn) ;    §  1248,  p.  1527  (form). 
Carriers,  damages  for  delay,  notice  of  special  circumstances  as  affecting, 
§  1422,  pp.  1690.  1(591  (form). 
Notice  of  loss  of  goods,  §  1416,  p.  1687  (form). 
Notice  of  nondelivery  of  goods,  damages  for  delay  in  giving,  §  1423,  i>, 

1691  (form). 
Passengers,  knowledge  of  passenger's  movements  as  affecting  carr.i- 
er's  liability,  §  1639,  p.  1911  (form). 
Notice  of  disalnlity  of  passenger  as  affecting  duty  to  assist,   § 

1652,  p.   1926    (form). 
Notice  to  carrier  of  attempt  to  become,  §  1455,  p.  1715  (form). 
Notice  to  passenger  of  approach  to  station,  §  1633,  pp.  1891,  1892 
(torm). 

§§  1-539,  pp.  3-1018,  in  vol  1:  §§  540-1029,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474^ 
in,  vol.  3,  §§  30Sti-4i:60,  pi,.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5 
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NOTICE— Continued, 

Notice  to  passenger  of  movements  of  car  or  train,  §  1634,  p.  1892 
(form). 
Chattel  mortgages,  snfflciency  of  description  of  property  to  constitute  no- 
tice, §§  1775  to  1777,  pp.  2051  to  2054  (form). 
Commercial  paper,  notice  to  transferee  of,  of  defects  or  iuUrmity  therein, 

§§  1084,  1085,  pp.   1395,  1396,  1397  (form). 
Constructive  notice,  §  4099,  p.  4411    (form). 
Defects  in  highway,  §  4932,  p.  5198  (form). 
Definition,  §  1775(2),  p.  2052  (form). 
Disease  of  animals,  §  80S,  p.  1212  (form). 
Effect  of  recording  lease,  §  3282,  p.  3609  (form). 
Effect  of  registration  of  deed,  §  5141,  p.  5350  (form). 
'  Notice  in  one  capacity  as  binding  in  another  capacity,  §  4100,  p.  4411 
(form). 
Theft  of  goods,  §  4563(2),  p.  4851  (form). 
Viciousness  of  animal.  §  779(3),  p.  1193  (form). 
Corporations,  knowledge  of  agent  as  atfectiug,  §  1916,  p.  2144  (form). 
Excavations,  duty  of  owner  to  give,  §  647,  pp.  1099,  1100  (form). 
Fidelitv  bonds,  notice  to  surety  of  delinquencies  of  principal,  §  2477,  pp. 

2772,^2773  (form). 
Fire  insurance,  notice  of  assessments.  §  2521,  pp.  2802,  2803  (form). 
Notice  of  cancellation  of  policy,  §  2490.  p.  27S4  (form). 
Notice  of  election  to  rebuild.  §  2575,  p.  2836  (form). 
Notice  of  loss,  §§  2541,  2542,  p.  2817  (form). 
Fraudulent  conveyances,  notice  of  fraud  to  transferee,  §§  2684  to  2692, 

pp.  2929  to  29i2  (formj. 
Guaranty,  notice  of  acceptance,  sufficiency,  §  2765.  pp.  2990,  2991  (form). 
Landlord  and  tenant,  necessity  of  notice  to  terminate  tenancy,  §  3232,  p. 
3580  (form). 
Notice  to  lessor  of  defects  in  premises,  §  3255,  p.  3592   (form). 
Notice  to  third  persons  of  landlord's  lien,  §  .3284.  pp.  3610.  3611  (form). 
Larcenv,  notice  to  one  receiving  stolen  goods,  §  4563(2),  p.  4851  (form). 
Lien,  notice  of  landlord's  lien,  §  3284^  pp.  3610,  3611  (form). 
Limitation  of  action  by  bailor  against  bailee,  notice  of  adverse   claim, 

§  998,  p.  1341  (form). 
Mailing  letter,  effect,  §  2765(2),  p.  2991  (form). 

Objections  or  exceptions  to  instructions,  notice  to  court  of  filing  of,  § 
515,  p.  941. 
Right  of  counsel  to  notice  of  filing  of,  §  515,  p.  941. 
Partnership,  notice  of  dissolution,  sufliciency  and  effect,  §  4151,  pp.  4440 

to  4442  (form). 
Possession  of  land  as  notice  of  claim  of  title  of  possessor,  §  684,  p.  1126 

(form);    §  686,  p.  1127  (form). 
I'rt'sumiitioiis,  knowledge  by  officer  of  bank  of  its  insolvency,  §  1034(1,  2), 

pp.  1364,  1365  (form). 
Record   nfitice,   definilion,  §  1775(2),  p.  2052   (form). 

Sale,  notice  of  breach  of  warranty,  duty  of  buyer  to  give,  §  4699,  pp.  4961 
to  496:5  (form). 
Notice  to  buyer  of  lack  of  title  in  seller,  efl'ect,  §  4684,  p.  49;!9  (form). 
Streets    and    liigbuays,    nolii-e   of   (l(>fects    in    street   to    munici])ality,    §§ 
39.5S  to  .396!).  i)p.  4286  to  4296  (form). 
Notice  of  <iel'('ets  to  private  person  or  corporation,  §  4932,  p.  5198 
(form). 
Sun^tics,  notice  to  of  default  oC  prliiciiial,  S   1277,  j).  in;',.",  (form). 
'J'a.x  Hull,  .vcr\ic(>  of  notice  by  pnlilicat  ion.  !?  ."OlS,  ]>.  n2(J7  (form). 
Teb'gram,    notice    of    iiniiorliiiicc    dT    proiiijil     t  r.insiiiission,    §    .5029,    pp. 

527.S,  ,-)279  (foriin. 
Vendor  and  purcliiiscr,  uidicc  to  inircliiiscr  nf  hnul  of  rights  of  third  per- 
8on,  §g  5141  to  5147,  i)p.  5.350  to  5.35;{  (form;. 
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NOVATION, 

Essential  elements.  §  4101,  p.  4412  (form). 

NUISANCE, 

See,  also,  Intoxicating  Liquors. 
Abatement,  liability  as  for  malicious  mi.scbief  for  acts  done  In  abating,  § 

3547,  p.  3823  (form). 
Attractive  nuisances,  injuries  to  children,  §  .3948,  p.  4276  (form);    §  3971, 
p.  4297  (form) ;    §  4068,  pp.  4378  to  4383  (form) ;    see,  also.  Negligence. 
Criminal  liability,  §§  4113  to  4117.  pp.  4419  to  4421  (form). 

Necessity  of  proving  criminal  intent,  §  4116,  p.  4420  (form). 
Proximate  cause,  §  4117,  p.  4421  (form). 
Damages,  §  4112,  pp.  4418,  4419  (form). 

Dam  and  mill  pond  as  public  nuisance,  §  4114,  p.  4420  (form). 
Gin  plant,  as  private  nuisance,  §  4103.  pp.  4414,  4415  (form). 
Limitation  of  action  for,  §  3498,  p.  3792  (form) ;    §  4111,  pp.  4417.  4418 

(form). 
Liquor  business,  liability  for  maintaining,  §  3178,  pp.  3540,  3541  (form) 
Livery  stable,  as  nuisance.  §  4106,  p.  4416  (form). 
Obstruction  of  public  highway,  §  4107,  p.  4417  (form). 

Public  nuisance,  §  4115,  p.  4420  (form). 
Permitting  nuisance  as  ground  of  liability,  §  4109,  p.  4417  (form). 
Persons  liable,  acts  of  lessee  as  ground  of  charging  lessor  with  liability, 
§  4110,  p.  4417  (form). 
Purchaser  of  premises  after  creation  of  nuisance  thereon,  §  5191,  p. 
5383  (form). 
Prescriptive  right  to  maintain  nuisance,  §  4111,  pp.  4417,  4418  (form). 
Private  nuisance,  corn  sheller  plant,  §  4105,  p.  4416  (form). 

Elements  of  cause  of  action  for,  §§  4102,  4103,  pp.  4413  to  4415  (form) ; 

§§  4105  to  4107.  pp.  4416,  4417  (form). 
Factory  for  production  of  sulphuric  acid  fertilizer,  §  4104,  p.  4415 
(form). 
Rendering  tank,  public  nuisance,  §  4113,  p.  4419  (form). 
Telephone  pole  in  street  as  nuisance,  §  410S,  p.  4417  (form). 

X UMBERING   INSTRUCTIONS  OR   REQUESTS  THEREFOR, 
Duty  of  court  with  respect  to,  §  450,  p.  814. 

Duty  to  number  requests,  §  482,  p.  864. 
Method  of  raising  objection  to  failure  to  number,  §  520,  p.  952. 
Time  of  objecting  to  failure  to  number,  §  509,  p.  935. 

NUMBER  OF  INSTRUCTIONS, 

Repetition,  §§  414  to  416,  pp.  733  to  739. 

Requested  instructions,  power  of  court  to  limit.  §  4.30,  p.  797. 

Refusal  of  requests  on  subjects  already  covered,  §§  499  to  501,  pp. 

892  to  918. 
Refusal  of  requests  where  number  excessive,  §  440,  p.  799. 
Rule  against  multiplying,  §  4.39,  p.  797. 
Limitations  of  rule,  §  440,  p.  799. 

NUNCUPATIVE  WILL, 
See  Wills. 

NYMPHOMANIA. 

Effect  of,  as  disqualifying  witness  to  testify,  §  53.30,  p.  5514  (fonn). 

o 

OATH, 

Juror,  obligation,  §  374,  p.  681. 

§§1-539,  pp.   3-lOlS,    in  vol  1:     §§  54a-1929,   pp.   1021-2150,   in  vo.I.  2;     §§  1930-3085,  pp.  2160-3474, 
in'  vol.  3;    §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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objp:ctions  and  exceptions. 

Designation  hj  numbers  of  instructions  excepted  to,  §§  524,  526,  pp.  960. 

966. 
Estoppel  of  party  to  raise  objection  or  exception,  §  506,  pp.  929,  930. 
Specific  application  of  rule  that  party  may  be  estopped,  §  507,  pp. 
930  to  932. 
Failure  to  object  or  except  to  instructions  as  waiver  of  error  tlierein,  § 
527,  pp.  967  to  969. 
Estoppel  to  request  particular  instructions,  §  528,  p.  969. 
Party  misled  into  omission  to  except,  §  528,  p.  969. 
Specific  applications  of  rule,  §  529,  pp.  969,  970. 
Filing,  purpose  of,  §  515,  p.  941. 
Formal  exception,  necessity  of,  §  516,  p.  941. 

General  or  omnibus  objection,  rule  against  exceptions  to  instructions  as 
an  entirety,  §  519.  p.  943. 
Rule  tliat  general  exceptions  may  be  sufficient  to  raise  certain  ques- 
tions, §  526,  p.  967. 
Sufficiency  as  to  instructions  given  at  request  of  adversary  of  ex- 
ceptants, §  526,  p.  967. 
Instructions  correct  in  part.  §  522,  p.  955. 
Joint  exceptions  to  instructions  incorrect  as  to  only  one  of  exceptants,  § 

518.  p.  942. 
Knowledge  of  court  or  opposing  party,  necessity,  §  515.  pp.  940,  941. 
Rlode  01  makiiiL'  in  i,'ener:«l,  §§  512,  513.  pp.  938,  939. 

Manner  of  taking  and  noting  exceptions,  general  requirements  as  to. 
§  513,  p.  939. 
Noting  exceptions  on  m.irgin  of  instructions,  §  514,  p.  940. 
■Reducing  to  writing.  §  513,  p.  939. 

Reservation  bv   formal  bill  of  exceptions,   §§   513,  514,  pp.  939, 
940. 
Necessity  of  to  raise  questions  in  Jippellate  court,  §  527,  p.  967. 
Notice  to  court.  §  515.  p.  041. 
Notice  to  opposing  counsel,  §  515.  p.  941. 

Omissions  in  instructions,  method  of  raising  objection,  §  512,  p.  9.39. 
Oral  charges,  §  517,  p.  942. 

aiethod  of  making  objection  to.  §  523,  p.  960 ;   §  526,  pp.  966,  967. 
Sufficien(!y  of  objections  to.  §§  519,  520,  pp.  948,  951. 
Rea.sons  for  objections,  necessity  of  stating.  §  526,  p.  967. 
Refusal   of  requests,  de'signation  by  number  of  several  instructions   re- 
fused, §  525,  p.  964. 
Exception  to  refusal  to  give  number  of  instructions  having  certain 

designated  numbers,  §  524,  p.  960 :   §  .525,  p.  <.)()4. 
Necessity  of  excej)tio)i  to  reasons  given  for  refusal,  §  525,  p.  965. 
Specificness  of  objection,  §  .525,  p.  961. 
Requer-t  for  instruction  as  constituting  objection  to  main  charge,  §  512, 

p.   93S. 
Requests  given,  specificnf>ss  of  objections,  §  524,  j).  961. 
Signing  by  judtre  or  party  of  memorandum  on  margin  of  instructions  to 

fact  of  objection  or  exception,  §  514,  j).  940. 
Specificness,  rule  nfiuiring,  fj!;  519  to  5l!(>,  ])\).  912  to  9(>7. 
Specific  aiiplicalions  of  rule  reijuiring,  S  520.  j).  949. 

Specific  aiii)lication  of  rule  in  criminal  c;ises,  §  .521,  pp.  953,  054. 
Slating  grounds  of  ()l)jcction,  ij  519,  j).  917. 
Time  of  nial<ing,  SS  509  to  511,  p|i.  '.):;2  lo  9:58. 
p]xt:ension  of  time,  §  .511,  p.  !).".s. 

P.y  giving  lime  t«t  file  molinn   for  new  tri;il.  ^  510.  p.  937. 
Rule  permitting  objections  after  icfircnicnl   of  jury  or  after  verdict, 

i)  510,  ]>ii.  9:!(i  lo  9.'{8. 
Jtide  tlial  objections  .'•hould  be  ni;ide  before  retirement  of  jury  or  be- 
fore verdict,  g  .509,  pp.  9.32  lo  935. 
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OBJECTIONS  AND  EXCEPTIONS— Continuecl, 

Waiver  of  rule  with  respect  to,  §  SOU,  p.  935. 
To  eacli  and  o\er.v  part  of  the  charge,  rule  that  equivalent  merely  to 

general  exception,  §  523,  p.  9G0. 
Waive]-  of  ubjertions  to  instructions,  §§  506  to  508,  pp.  929  to  932. 
Failure  to  reiiuest  an  instruction,  §  492.  p.  852 ;    §  508,  p.  932. 
Matters  not  amounting  to  waiver,  §  .508,  p.  932. 
Objection  that  charge  is  oral,  §  507,  p.  931;    §  510,  p.  938;    §  529,  p. 

969. 
Specific  aoplications  of  rule  that  party  may  waive  objections,  §  507, 

pp.  930  to  932. 
Waiver  of  exception  ouce  properly  taken,  §  512,  p.  938. 

OBSCENE  MATTER, 

Criminal  liability  for  transmitting,  §  4225,  p.  4493  (form). 

OBSTRUCTING  JUSTICE, 

Elements  of  offense,  §  4118,  p.  4422  (form). 

OBSTRUCTIONS, 

See  Municipal  Corporations  :    Navigable  Waters  ;    Streets  and  Highways ; 
Waters  and  Water  Courses. 

OCCUPYING  CLAIMANT, 
See  Improvements. 

OFFICERS, 

See,  also.  Municipal  Corporations. 
Compensation,  ex  officio  services  for  which  no  fee  specified.   §  4119,  p. 

4423  (form). 
Libel,  right  to  comment  on  conduct  of,  §  3377,  pp.  3696  to  3698  (form). 
Removal,  form  of  verdict  in  proceedings  for,  §  4120,  p.  4423  (form). 
Resisting  officer  as  criminal  offense,  §  4118(1),  p.  4422  (form). 

OIE  LEASES. 

Right  to  cancel,  §  3851,  pp.  4192,  4193  (form). 

OMISSIONS, 

Additional  instructions  after  retirement  of  jury  to  cure,  §  457,  p.  821. 
Ignoring  evidence  of  good  character.  §  144,  p.  293  (form). 
Ignoring  interest  of  party,  §  165,  p.  .325. 

Inadvertent  errors  or  omissions,  etfect,  §  397,  pp.  716  to  720. 
Method  of  raising  objection  as  to,  §  512,  -p.  939. 

Necessity  of  requests  for  instructions  to  make  it  duty  of  court  to  give 
further  or  more  specific  instructions,  §§  468  to  471,  pp.  832  to  852. 

ONCE  IN  JEOPARD!', 
See  Former  Jeopardy. 

OPINION   EVIDENCE, 

Expert  testimony,  hypothetical  questions,  conformity  of  hypothetical  case 
to  actual  facts  in  evidence  as  for  determination  of  jury,  §  1938(3), 
-,>.  216S  (form). 
Province  of  jury  with  respect  to  determining  material  features  of 

hypo.thetical  question,  §  93,  p.  178  (form). 
Weight  and  effect  of,  §  2345,  pp.  2674  to  2681  (form). 
Comment  by  court  on  weight  of,  §  51,  p.  93. 
Conclusiveness  on  jury,  §  1037,  p.  1367   (form). 
Duty  of  court  not  to  discredit,  §  209,  p.  408. 
Issue  of  sanity,  §§  3060,  3061,  pp.  3452,  3453  (form). 
Issue  of  value,  §  1037,  p.  1367  (form). 

Issue  of  value  of  legal  services,  §  978,  pp.  1323,  1324  (form). 
Issue  of  value  or  damages  in  condemnation  proceedings,  §  2314, 
p.  2654  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §g  540-1929,  pp.  1021-2150,  in  vd.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 
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OPINION  EVIDENCE— Continued, 

Testamentary  capacity,  §  5294.  p.  5478  (form). 
Wliat  instructions  proper,  §  209,  p.  409. 
Hvpotbetical  questions,  province  of  jury,  conformity  to  facts  In  evidence, 
§  1938(3).  p.  2168  (form). 
Province   of   jury   with   respect   to   determining  wliat   are   material 
features  of,  §  93,  p.  178. 
Nonexpert  testimony,  value  and  weiglit,  §  208,  p.  408;    §  2346,  p.  2681 
(form). 
Value  and  weight,  effect  of  opinions  of  nonexpert  witnesses  as  to 
mental  capacity,  §  2347,  p.  2681  (form). 
Particular   subjects,    character  of   accused,   admissibility  of  opinions  of 
individual   witnesses   to  show  general  reputation,   §   1987,  p.  2266 
(form). 
Mental  capacity,  §  2347,  p.  2681  (form) ;    §§  3060,  3061,  pp.  3452,  3453 

(form);    §  5294,  p.  5478  (form). 
Values,  §  978,  pp.  1323,  1324  (form) ;    §  2314,  p.  2654  (form). 

Right  of  juror  to  use  general  knowledge  for  purpose  of  testing 
opinions  as  to,  §  2561,  p.  2830  (form). 
Province   of  jury,   determining  material  features  of   hypothetical  ques- 
tions, §  93,  p.  178. 
Determining  weight,  §  51,  p.  93. 

Comparative  weight  of  opinion  evidence  and  other  evidence,  §  56. 
p.  101. 
Truth    and   materiality    of   facts   on   wliich   opinion   based   as   affecting 
value,   §  210,  p.  410. 

ORAL  INSTRUCTIONS, 

See,  al.so.  Written  Instructions. 
Cure  of  error  in  giving,  §  449,  pp.  812,  813. 

Objections  to,  method  of  making,  §  517.  p.  942:    §  523.  p.  960;    §  526,  pp. 
966,  967. 
Method  of  raising  objection  that  charge  is  oral,   §  517,   p.  942 ;    § 

520,  p.  952. 
Sufficiency  of  objections,  §§  519.  520.  pp.  948.  951. 
Right  to  give,  §  441,  p.  800. 

Rule  in  alisence  of  statutory  regulations,  §§  441,  442,  p.  800. 

Right  or  duty  of  parties  desiring  to  except  to  instructions.  §  442, 
p.  800. 
Rule  undci-  statutes,  §§  443  to  448.  pp.  800  to  812. 
Time  of  making  objections  to  instructions  because  oral,  §§  509,  510.  pp. 

934,  937. 
Waiver  of  objection  that  charge  is  oral,  §  507,  p.  931;    §  510,  p.  938;    § 
529,  p.  969. 

ORDER. 

Logical  arriintroment  of  instructions.  §  .391.  p.  730. 
Requer->ted  instructions,  order  of  giving,  §  491,  p.  875. 

ORDINANCES, 

PT'ovinco  of  court  with  respect  to  interpreting.  §  91,  p.  178. 
Violation,  as  c-onstituting  nogligciicc,  see  Negligence. 

Itecovery  of  penalty  for  sutfeiiu'.;  aiiiiiials   to  I'liu  at  large,  §  793,  p. 
1204  (form). 

OSTEOPATHY, 

Liability  of  ijractitioner  for  negligence,  §  4206,  p.  4481  (form). 

OVERDRAFTS, 

S(H!  Ranks  and  Ranking. 
Factors,  actions  by,  to  recover  for,  §  2114,  p.  272.'>  (term). 
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OVERDRIVING  HORSE, 

Criminal  liability,  §  810,  p.  1213  (form). 

Liability  of  customer  to  livery  stable  keeper,  §  3517,  p.  3804  (form). 

OVERFLOW, 

See  Waters  and  Water  Courses. 

OWNERSHIP, 

Owner,  definition,  §  764,  p.  1184  (form). 
Question  of,  as  one  of  law,  §  87,  p.  1(J9. 

OYSTERS, 

Liability   for   selling  tainted   or   spoiled   oysters,   §  2592,   pp.   2848,  2S49 
(form). 

P 

PANDERING, 

See  Prostitution. 

PARANOIA, 

Defense  to  accusation  of  crime,  §  324,  p.  609. 

PARDON, 

Effect,  as  question  of  law,  §  87,  p.  170. 

Power  of  board  of  pardons  as  affecting  deliberations  of  jury  on  question 
of  punishment,  §  355,  p.  654. 

PARENT  AND  CHILD, 

Abduction  of  daughter,  right  of  parent  to  sue  for,  §  552.  p.  1030  (form). 
Alienating  affections  of  child  from  husband  or  wife,  liability  of  parent. 

§  3118,  "p.  3502  (form). 
Con.sont  of  parent  to  marriage  of  child,  criminal  liability  for  forging  tele- 
gram purporting  to  give  consent.  §  3594,  pp.  3862,  3863  (form). 
Custody  of  child.  §  2914,  p.  3212  (form). 

Right  to  custody.  §  4121,  p.  4424  (form).  , 

Delegation  of  authority,  §  541(2),  p.  1023  (form). 
Death  by  wrongful  act,  recovery  for  death  of  child,  death  of  son.  §  2113. 
pp.  2481  to  2483  (form);    §  2115.  pp.  2486,  2487  (form). 
Recovery  for  death  of  father,  §  2107.  pp.  2469  to  2471  (form). 
Recovery  for  death  of  mother,  §§  2108,  2110,  pp.  2471,  2472  (form). 
Recovery  for  minor  child,  §  2114,  pp.  2483  to  2486  (form). 
Earnings  of  child,  right  of  parent  to,  §  4128,  p.  4428  (form). 
Injuries  to  child,  imputing  negligence  of  parent  to  child,  §  4086,  p.  4399 
(form). 
Negligence  of  child  as  preventing  recovery  by  child,  §  4133,  p.  4429 

(form).     See,  also.  Children. 
Right  of  parent  to  recover  for,  §  4129.  p.  4428  (form). 

Emancipation  as  affecting  right,  §  4130.  p.  4428  (form). 
Measure  of  recovery,  §  2049.  pp.  2421  to  2423  (foi-ml. 
Negligence  of  parent  as  defense,  §  4087,  p.  4399  (form) ;      §  4349. 
p.  4602  (form) ;    §  4888,  p.  5142  (form). 
Right /of  recovery  by  parent  from  one  employing  child  in  hazardous 
business,   §  4131,  p.  4429   (form). 
Consent  of  parent  to  employment,  §  4132,  p.  4429  (form). 
Punishment  of  child,  right  to,  in  exercise  of  discipline,  §  872(1).  p.  1254 

(form)  ;    §  906,  p.  1275   (form). 
Seduction  of  daughter,  right  of  action  of  parent,  §§  4785  to  4787,  pp.  5025. 

5026    (form). 
Services  of  child,  right  of  parent  to,  §  2049(4),  p.  2422  (form). 
Support  of  child,  implication  of  promise  by  father  to  pay  mother  for 
caring  for  child,  §  4123,  p.  4426  (form). 

§§  1-539,  pp.  3-1018.   in  vol  1;    §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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PARENT  AND  CHILD— Continued, 

Liability  of  parent  to  third  person  for  ccoods  furnished,  §  4122,  pp. 
4424  to  4426  (form). 
Support  of  parent.  §  4124,  p.  4426  (form). 

Recovery  by  cliild  from  tliird  person  for,  §  4124,  p.  4426  (form). 

Liability  on  agreement  to  pay  cliild,  §  4125,  pp.  4426,  4^27  (form). 
Validity  of  agreement  to  pay  for  supporting  promisee's  parents, 
§  1S4S.  p.  2100  (form). 
Tort  of  child,  §  4126.  p.  4427  (form). 

Liability  of  parent  for,  §  4126,  p.  4427  (form). 

Injuries  inflicted  in  driving  automobile,  §  .SSS5,  p.  4220  (form). 
Ratification  by  parent,  §  4127,  pp.  4427,  4428  (form). 

PAROL  I^VIDENCE, 

See  Evidence. 

PARTIES, 

Credibility  as  witnesses,  see  Witnesses. 

Evidence  competent  only  for  or  against  one  of  two  or  more  coparties,  § 

297,  pp.  570.  571. 
Failure  to  testify,  presumption  from,  §§  199  to  202,  pp.  391  to  396. 
Inspection  of  instructions,  §  454,  p.  816. 
Presence  during  charge,  necessity,  §  453,  pp.  815,  816. 
Signing  memorandum  concerning  exceptions  to  instrtictions,  §  514,  p.  940. 

PARTITION, 

Oral  agreement  for,  §  41.34,  p.  4430  (form). 

PARTNERSHIP, 

See,  also,   .Toint  Adventures. 
Accounting  l)et\veen  partners,  secret  profits,  §  4152,  p.  4442  (form). 
Action  against  firm  on  note  given  by  partner,  recovery  on  implied  con- 
tract. §  4158,  p.  4444  (form). 
Action   against   partner   individually,   defense   that   copartner   should   be 

joined.  §  4157,  p.  4444  (form). 
Actions  between  partners,  replevin,  §  4587(2),  pp.  4869,  4870  (form). 
Claim  due  firm  as  cause  of  action  in  favor  of  partner,  §  4159,  p.  4444 

(form). 
Contractual  Mabilitv  to  third  ])(M-sons.  power  of  partner  to  bind  firm  on 
contract,  §  4140,  p.  4434   (form);    §§  4141   to  4143,  pp.  4435,  4436 
( iiii'nii. 
Right  of  partner   to  limit  liability   by  giving  notice  to  prospective 
creditors,  §  4144,  p.  4436  (form). 
Corporation,  as  successor  of  firm,  right  in  contract  of  sale,  §  4627,  pp. 

4S9.S,  4.S99  (form). 
Dissolution  of  parlnership,  action  by  retiring  partner  against  successors 
to  recover  price  of  interest.  §  ■n5(i,  pp.  444.'!,  4441  (form). 
Liability  of   rclii-ing  jiartncr   on   contracts   made  after   retirement,   § 

41  no, "pp.  4,-i:;0.  •4440  (form);    §  4151,  pp.  4440  to  4442  (form). 
Notice  to  tliird  pcisoiis,  J?  4151,  pp.  4440  to  4442  (I'onn). 
Itiglit  of  retiring  ijaiiiiei-  to  enter  into  ccmipetitive  business,  §  4153,  p. 
4112  (form). 
Enibcz/lcment   by   i)artner,  S  2210(.5),  p.   2598   (form). 

Individual   creditors,   aiiprojiriation   of  assets  of  firm   to  pay   individual 
debts,  8  41  IS,  1).  4\:'>S  (form). 
Effect  of  e.vecution  against  i)artncr  as  lien  on  inl(>i-est  in  tirm  assets, 

fi   41  17.  p.  4i:!8  (form). 
Liability   for  wrongful   U'vy  on    lirm   iirojierty   for   indiviilual  debt,   § 
II  19.  'pp.  44;'.S,    1  i;:9   ifonn). 
Limited  partnership,  g  4151,  p.  4443  (form). 
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PARTNERSHIP— Continued, 

Requisites  of  formation,  §  4154,  p.  4443  (form). 

Necessity  of  record  of  certificate  of  formation,  §  4155,  p.  4443 
(form). 
Power  of  partner,  authority  to  malve  contracts  on  behalf  of  firm,  §  4140,  p. 
4434   (form). 
Authority  to  make  contracts  on  belialf  of  firm,  contract  after  firm  has 
quit  doing  business  in  ordinary  way,  §   4142,   pp.  44;!5,  44.36 
(form). 
Contract  not  made  in  course  of  firm  business,  §  4141,  p.   4435 
(form). 
Ratification,  §  4143,  p.  4436  (form). 
Retiring-  partners,  see  Dissolution  of  Partnership,  supra,  this  title. 
Tort  of  partner,  lialiility  of  firm  for.  §  4145,  pp.  4436,  4437  (forin). 

Ratification,  §  4146,  p.  4438  (form). 
What  constitutes,  §  4135,  pp.  4431,  4432  (form). 

Estoppel  to  deny  existence  of,  §  4136,  pp.  4432,  4433  (form). 

General  reputation  as  evidence  of  actual  partnership,  §  4138,  p.  4433 

(form) . 
Matters  considered  in  determining  issue.  §  4137,  p.  4433  (form). 
Sufficiency  of  evidence,  §  4139,  p.  4434  (form). 

PASSENGERS, 

See  Carriers  of  Passengers;    Ferries;    Shipping, 

PATENTS, 

Consideration  of  note  given  for  patent  right,  §  1062(1),  p.  1382  (form) ; 

§  1064,  pp.  1386,  1387  (form). 
Infringement,  pioneer  device,  §  4160,  p.  4445  (form). 
Right  of  purchaser  of  note  given  for  patent  right,  §  1093(1),  p.  1401  (form). 

PAUPERS, 

Settlement,  requisites  of  legal  settlement,  §  4161,  p.  4446  (form). 
Support,  liability  as  between  towns,  §  4161,  p.  4446  (form), 

PAYMENT, 

Application  of  payments,  §  4168,  p.  4453  (form). 

Evidence  as  to,  receipt,  §  4171.  pp.  4454,  4455  (form). 

Presumptions,  §  4170,  p.  4454  (form). 

Right  of  debtor,  §  4169,  p.  4454  (form). 

Usurious  payments,  §  5124,  p.  5342  (form). 
Evidence  of  payment,  receipt,  §  4167,  pp.  4452,  4453  (form). 
Involuntary  payments,  what  are,  §  4173,  pp.  4455  to  4457  (form). 
Judgment,  presumptions  and  burden  of  proof,  §  3217,  p.  3568  (form). 
Presumptions  and  burden  of  proof.  §  4166,  p.  44.52  (form). 

Application  of  payments,  §  4170,  p.  4454  (form). 

Payment  of  judgment,  §  3217,  p.  3.568  (form). 
Recovery  back  of  payments  made,  §§  4172  to  4174,  pp.  4455  to  4457  (form). 

Duress  as  ground  for  recovery  back,  §  4173.  pp.  4455  to  4457  (form). 
Duress  of  threats,  §  4174.  pp.  4457,  4458  (form). 

Payments  under  mistake  of  fact,  §  4172,  p.  4455  (form). 
Usurious  payments,  right  to  recover  back  as  dependent  on  whether  vol- 

imtarily  made,  §  5125,  pp.  5342,  5343  (form). 
What  constitutes,  authority  to  receive  payment,  §  4165,  pp.  4451,  4452 
(form). 

Delivery  of  certificate  of  deposit,  §  5137,  pp.  5348,  5349  (form). 

Payment  by  check,  §  4162,  pp.  4447,  4448  (form). 

Payment  by  note,  §  4163,  p.  4448  (form). 

Delivery  of  notes  of  third  person,  §  4164,  pp.  4449  to  4451  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474; 
in  vol.  3;  §5  3086-4560,  pp.  3477-4S45,  in  vol.  i;    §§  4561-5361,  pp.  4849-5564,  in  vol.  y. 
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PEACE  OFFICERS, 

Who  are,  §  1204,  p.  1487  (form). 

PEDDLERS, 

See  Hawkers  and  Peddlers. 

PENALTIES, 

Boundaries,  liability  for  removing  landmark.  §§  1171   to  1173,  pp.  1464, 

1465   (form). 
Carriers,  liability  for  delay  in  settling  claims,  §  1414,  p.  1687  (form). 
Chattel  mortgages,  failure  to  satisfy  of  record  after  payment,  §  1793,  p. 

2060  (form). 
Death  by  wrongful  act,  recovery  of  penalty,  §  2119,  p.  2488  (form). 

PERCOLATING  WATERS, 

See  Waters  and  Water  Courses. 

PEREMPTORY  INSTRUCTIONS, 
See  Directuig  Verdict. 

PERJURY, 

Elements  of  offense,  §  4175,  pp.  4450  to  4462  (form). 

False  swearing,  elements  of.  §  4176.  p.  4462  (form). 

Falsity  of  statement  of  defendant,  necessity  of  showing.  §  4178,  p.  4463 

(form). 
Intent  of  defendant,  §  4179,  pp.  4464,  4465  (form). 
Knowledge  bv  defendant  of  falsity  of  testimony  or  affidavit,  §  4179,  pi'. 

4464,  4465  (form). 
Materiality  of  false  testimony,  §  4180,  pp.  4465,  4466  (form). 
Matters  considered  on  issues,  mental  condition  of  defendant,  §  4185,  p. 
4467  (form). 
Reputation  of  defendant  for  truth  and  veracity,  §  4184,  p.  4467  (form). 
Pleading  and  proof,  §  4181,  p.  4468  (form). 

Necessity  of  proving  precise  words  alleged  in  indictment,  §  4183,  p. 

4467   (form). 
Necessity  of  showing  that  false  statement  of  defendant  was  that 
alleged   in   inilictnient.    §   41^2.   pp.   4166.   4467   (form). 
Subornation  of  perjury,  elements  of  offense  of  attempt  at  subornation, 

§  4177,  pp.  4402,  4463  (form). 
Sufficiency  of  evidence,  §  4186,  p.  4467  (form). 

PERSONAL  INJURIES. 

See  specific  titles  such  as  Abutting  Owners ;    Assault  and  Battery ; 
Carriers  of  Pas.sengers,  etc. 
Measure  of  damages,  see  Damages. 

PERSONAL  KNOWLEDGE, 

Right  of  juror  to  use  or  act  upon,  §  1762(3),  p.  2043  (form). 

Knowledge  possessed  in  common  with  all  men,  §  .■'>78.  p.  691. 

Right  in  condemnation  proceedings,  §  2;>16.  pji.  2654,  2655  (form). 

Special  personal   knowledge,  §  378,  p.  6!K). 
View  of  premises,  effect,  §  380,  p.  693. 

Effect   of  view  in  condemnation  proceeding.  §  2317,  pp.  2655  to  2657 
(form). 

PERSONAL  PROPERTY, 

Definition  of  goo<ls  and  cliattols,  §  3207,  p.  3623  (form). 
•■I'rcc  as  chattel,  S  ;!207,  p.  3623  (form). 

PERSONAL  REPRESENTATIVE, 

See  Executors  and  Administrators. 

PERSONS. 

Corporation  as,  §  2157,  p.  27.58  (form). 

PHARMACISTS, 
See  Druggists. 
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PHRASES, 

See  Definitions. 


PHYSICIANS  AND  SURGEONS, 

Compensation  for  services,  right  of  action  by  consulting  physidan  against 

patient,  §  4220,  p.  44SS  (form). 
Diagnoses,  liability  for  error  of  judgment,  §  4198,  p.  4479  (form). 
Negligence  in  using  X-ray  machine,  §  4202,  p.  44.80  (form). 
Expert  testimony  by,  weight,  §  2345(4-6,  9,  11),  pp.  2675  to  2680  (form). 
Homicide,  defenses,  negligence  or  lack  of  skill  of  physician  as  proximate 

cause  of  death,  §  2802,  pp.  3059,  3060  (form). 
License  to  practice,  §§  4187  to  4192,  pp.  4469  to  4472  (form). 

Prosecution  for  practicing  without,  burden  of  proof,  §  4192,  pp.  4471, 
4472  (form). 
Collection  of  fee  as  element  of  offense,  §  4189,  p.  4470  (form). 
Exceptions  from  prohibition  against  practicing  without  license,  § 
4190,  p.  4471  (form). 
What  constitutes  practice  of  dentistry,  §  4188,  p.  4470  (form). 
"What  constitutes  practicing  medicine.  §  4187,  pp.  4469,  4470  (form). 
,     Minimizing  results  of  personal  iuluries  by  employing  physician,  §§  2029 
to  2033,  pn.  2358  to  2362  (form). 
Duty  as  to  employment  of  physician,  §§  2029,  2030,  pp.  2358  to  2360 
(form). 
Duty  to  follow  instructions  of  physician,  §  2033.  p.  2362  (form). 
Duty  to  undergo  surgical  operation,  §  2031,  pp.  2360,  2361  (form). 
Effect  of  unskillful  or  improper  treatment  of  physician,  §  2032, 
p.  2361  (form). 
Negligence  or  malpractice,  burden  of  proof,  §  4211,  p.  4484  (form). 
Care  required  in  practicing  osteopathy,  §  4206,  p.  4481  (form). 
Complications  arising  after  dismissal  of  patient  as  ground  of  liabil- 
ity, §  4204,  p.  4481  (form). 
Contributory  negligence  of  patient,  §  4209.  pp.  4482,  4483  (form). 
Criminal  liability'  for  gross  negligence.  §  2883,  pp.  3175.  3176  (form). 
Degree  of  care  required  in  use  of  hot  water  bag,  §  4195(4),  p.  4475 

(form). 
Degree  of  skill  and  care  required  in  general,  §  4195,  pp.  4473  to  4477 

(form). 
Discretion  of  physician  as  to  method  of  treatment,  §  4197,  pp.  4478, 

4479  (form). 

Duty   of  patient  to  follow   directions  of  physician,   §  4210,   p.  4483 

(form). 
Duty  of  physician  to  effect  a  cure,  §  4196.  pp.  4477,  4478  (form). 
Elements  of  cause  of  action  for,  in  general,  §  4193,  p.  4472  (form). 
Error  of  judgment.   §  4198.  p.  4479   (form).  • 

Inferences  from  lack  of  success,  §  4213,  p.  4484  (form). 
Liability  of  magnetic  healer,  §  4207,  pp.  4481,  4482  (form). 
Matters  considered  in  determining  issue  as  to  unskillfulness.  §  4215, 

p.  4485  (form). 
Measure  of  recovery  for,  §  4217,  pp.  4485  to  4488  (form) ;    §  4218,  p. 

4488   (form). 
Physician  competent  but  careless,  §  4199,  p.  4479  (form). 
Proper  method  of  treatment  negligently  carried  out,  §  4200.  pp.  4479. 

4480  (form). 

Skill  and  care  required  in  practicing  particular  system  of  treatiu-.c 
diseases,  §  4205,  p.  4481  (form) ;  §  4206,  p.  4481  (form) ;  §  4207,  pp. 
4481,  4482  (form). 

Sufficiency  of  evidence.  §  4216,  p.  4485  (form). 

«§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vcl.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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rHTSICIAXS  AND  SURGEONS— Continued, 

Si)ecialists,  degree  of  care  and  skill  required  from,  §  4208,  p.  4482  (form). 
Surgical    operations,    care    required    after    operation,    §    4195(7),    p.    4477 
(form). 
Duty  to  furnish  proper  facilities  for,  §  4203,  p.  4480  (form). 
Liability  for  leaving  foreign  matter  in  body.  §  4201,  p.  4480  (form). 
Necessity  of  securing  consent  of  patient,  §  4194,  p.  4472  (form). 
Presumption  of  consent  of  patient,  §  4212,  p.  4484  (form). 

PIPRS, 

See  Wharves. 

PLACER  MINING, 

Location,  §  3843,  p.  4189  (form). 

PLANS, 

See  Architects ;   Building  and  Construction  Contracts. 

PLATFORMS. 

See  Carriers  of  Passengers;    Master  and  Servant. 

PLEADING, 

See,  also.  Indictment  and  Information. 
Admissions  in  pleadings,  §  4214,  p.  4484   (form). 
Answer,   effect   of   general   denial  as  requiring  submission   of  defensive 

issues  to  jury,  §  126,  p.  245. 
Complaint  containing  more  than  one  count,  §  132,  pp.  253,  254. 

Duty  to  give  separate  instructions  for  each  count.  §  132,  p.  253. 
Conformity  of  instructions  to  pleadings,  matters  outside  the  pleadings  but 
shown  by  the  evidence,  §§  127,  129,  pp.  246,  247. 
Rule  that  instructions  must  not  be  broader  than  the  pleadings,  §  125, 
p.  2.34. 
Declaring  legal  effect  of  evidence  not  pertinent  to  issues  I'aised 

by  pleadings,  §  12S.  p.  247. 
Effect  of  failure  to  object  to  evidence  upon  issues  outside  scope 

of  pleadings,  §  129,  p.  247. 
Scope  of  rule  in  general,  §  126,  p.  237. 
Rule  that  instructions  must  not  be  narrower  than  the  pleadings,  § 

1.31,  p.  252. 
Rule  that  instructions  should  not  exclude  or  ignore  issues  or  defenses, 

$  343,  pp.  284  to  289. 
Specific  applications  of  rule  against  broadening  issues  by  instructions, 
§  1:K),  pp.  248  to  252. 
Construction  of  instructions  with  reference  to,  §  531,  p.  973. 
Effect  of  pleadings,   necessity  of  instructions  with   nspect  to,  §  119,  p. 

216. 
Ignoring  issues,  rule  against,  §  143.  pp.  284  to  289. 

Rule  against,  limitations  of  rule,  §  145,  pp.  294  to  296. 
Immaterial  issues,  propriety  or  necessitv  of  instructions  upon,  §  126,  p. 

244. 
Issues   withdrawn   or   abandoned,   duty    not   to  instruct  upon,   §   126,    pp. 

241,  242. 
limiting  recovery  lo  amoiuit  claimed  in  complaint,  as  invading  province 

of  jury,  S  ."'.6,  ]!.  7(!. 
Pleading   and    i)rooC,   action   by-  guest    against   innkccix-r,   ij   .')165,   p.  3530 
(form). 
Action  for  false  imi»risonment,  S  2440,  p.  2743  (I'onu). 
Action  for  liitcl  or  sbmf'er,  §  .■')39(},  ]))).  3717,  371S  (form). 
Action  on  contract,  8  2665,  p.  2910  (form). 
Limiting  recovery  to  negligence  alleged   in  i)le!idings,  §  2.584,  p,  2843 

(form). 
Subnassion  to  jury  of  (piestion  ol  variance,  §  92,  p.  177. 
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PLEADING— Continued, 

Province  of  jury  with  respect  to  construction  of  pleadin.2;s,  §  92,  p.  175. 
Reading  pleadings  to  jury,  rule  requiring  written  instructions  as  affecting 

power  of  court,  §  44  i,  p.  SOI>. 
Reference  of  jury  to  pleadings,  for  issues,  §  404,  p.  722. 

Reference  for  other  purposes  than  determination  of  issues,  §  405,  p. 

725. 
Reference  to  determine  whether  there  is  a  variance  between  pleading 
and  proof,  §  405,  p.  727. 
Reply,  effect  as  requiring  submission  of  new  matter  to  jury,  §  126,  p.  245. 
Setting  out  pleadings  in  instructions,  §  403,  p.  721.' 

PLEDGES, 

Broker  as  pledgee  of  stocks  carried  on  margin,  §  1242,  p.  1522  (form). 
Conversion   by   pledgee,   liability   of  trustee   of   pledgee,    §   5115,   p.    5333 
(form). 
Refusal  to  surrender  pledge  except  on  payment  of  other  debts  than 
those  secured,  §  4224,  p.  4492  (form). 
Factors,  power  to  pledge  property,  §  2409,  p.  2722  (form). 

Protection  of  third  persons  to  whom  factor  pledges  property  of  prin- 
cipal, §  2409,  p.  2722  (form). 
Negligence  of  pledgee  in  enforcing  or  realizing  on  collateral,  degree  of 

diligence  required,  §  4223,  pp.  4490  to  4492  (form). 
Priority  of  claim  of  pledgee  over  rights  of  other  claimants  of  pledged 

property,  §  4222,  pp.  44S9,  4490  (form). 
Sale  by  pledgee  of  subject  of  pledge,  good  faith  required,  §  1244,  p.  1524 

(form). 
Title  to  property  pledged,  §  4221,  p.  4489  (form). 

Warehousemen,  right  to  pledge  goods  stored  for  own  debt,  §  5163   p.  5361 
(form). 

POISON, 

Injury  to  animals,  care  i-eqnired  to  avoid,  §  794,  p.  1204  (form). 
Killing  by  as  murder,  §  2833,  p.  3106  (form). 

POKER, 

Criminal  liability  for  keeping  or  exhibiting  poker  table.  §  2726,  pp.  2964  to 

2966  (form). 
Recovery  back  of  moneys  lost  at,  §  2733,  p.  2969  (form). 

POLICE  COMMISSIONERS, 

Liability  for  causing  arrest  for  wearing  police  uniform,  §  2433,  p.  2741 
(form). 

POLICEMEN, 

See  Detectives ;    Sheriffs  and  Constables. 
Credibility  as  witnesses,  §  20.  p.  .34. 
Powers  with  respect  to  making  arrest,  see  Arrest;    Homicide. 

POOL, 

Criminal  liability  for  betting  on  game  of  pool,  §  2729,  p.  2967  (form). 

POOR. 

See  Paupers. 

POPULARITY  CONTEST, 

Breach  of  contract  to  give  prize  to  winner,  §  1882,  p.  2120  (form). 

POSITIVE  AND  NEGATIVE  TESTIMONY, 

Relative  weight,  §  2353,  pp.  2683,  2684  (form). 

Necessity  and  propriety  of  instructions,  comment  by  court  on  com- 
parative weight  as  invading  province  of  jury,  §  57,  p.  102. 

'  i  ^ — ^ : 

i§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  '2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5, 
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POSITIVE  AND  NEGATIVE  TESTIMONY— Continued, 
Disa-etion  of  trial  court,  §  211,  p.  411. 
Sufficiency  of  instructions,  §  211,  p.  413. 

POSSESSION, 

Absence  of  cliange  of  possession,  inference  of  fraud  from,  §§  2709,  2710. 

pp.  2954  to  2956  (form). 
Fraudulent  conveyances,  necessity  and  sufficiency  of  change  of  possession 
as  against  creditors  of  grantor,  §§  2696  to  2701,  pp.  2944  to  2949  (form). 
Fruits  of  crime,  possession  as  evidence  of  guilt,  §  Gl,  pp.  113,  114.     See, 
also,  "Stolen  goods,"  infra,  this  title. 
Possession  as  evidence  of  guilt,  evidence  as  necessary  basis  for  in- 
struction on,  §  138,  p.  275. 
Invading  province  of  jury,  §  61,  p.  113. 
Instruments   adapted  to  produce  abortion,   inference  from   possession,   § 

571.  pp.  1042,  1043   (form). 
Intoxicating  liquor,  inference  from  possession,  §§  3207(2,3),  3208(2),  pp. 

3561,  3562  (form). 
Land,  inference  that  peaceable  possession  of  land  is  rightful,  §  2191,  p. 
2541  (form). 
Possession  as  notice  of  rights  of  possessor,  §  5144,  p.  5352  (form) ;    §§ 
5146,  5147,  p.  5353  (form). 
Ownership,  inference  from  possession  of  husband  with  respect  to  owner- 
ship by  wife,  §  8097,  p.  3485  (form>. 
Stolen  soods,  possession  as  element  of  offense  of  receiving  stolen  goods, 
§"4564,  pp.  4851,  4852  (form). 
Presumptions  arising  from  possession,  §  195.  pp.  379  to  382. 

Evidence  of  burglary,  §§  1351  to  1353,  pp.  1628  to  1640  (form). 
Evidence  of  crime  of  receiving  stolen  goods,  §  4567,  pp.  4852,  4853 

(form). 
Evidence  of  larc-eny,  §§  3321  to  3324.  pp.  3648  to  3658  (form). 
Evidence  of  robbery,  §  4616,  pp.  4SS7,  4888  (form). 

POST  OFFICE, 

Inspector,  credibility  as  witness,  §  161,  p.  319. 

Libel,  abuse  of  mailing  privileges  for  purpose  of  collecting  debt,  §  3430,  p. 
3745   (form). 
Communication  by  postmaster  as  privileged.  §'3385,  p.  3706  (form). 
Mail  clerk  as  passenger,  §  14G9,  p.  1725  (form). 
Transmission  of  obscene  matter,  criminal  liability,  §  4225,  p.  4493  (form). 

PRECEDENTS, 

Duty  of  court  to  follow,  defining  terms,  §  364,  p.  671. 

Instructions  on  circumstantial  evidence,  §  231,  p.  440. 
Instructions  on  reasonable  doubt,  §  259,  p.  507. 

PREFERENCE  OF  CRFJ)ITORS, 

Attaclinient,  preferential  conveyance  as  ground  of,  §  939,  p.  1301  (form). 
Rjiiiki-iiT'tcy,  preference  of  creditor  as  act  of,  §  1001,  p.  1343  (form). 
Corporations,  right  to  prefer  creditors,  §  1918,  p.  2145  (form). 
Validity  of,  in  general,  §§  2677  to  2683,  pp.  2920  to  2929  (form);    §§  3169, 
3170,  p.  3533  (form). 

PREJ^JDICE, 

See  Cautionary  Instructions. 
Duly  of  court  to  avoid  invoking  iirejudices  of  .jury,  §  383,  p,  69G. 
Duty  of  jury  not  to  l)e  influenced  by,  §  382,  p.  094. 

PREMEDITATION, 
See  Homicide. 

PREPONDERANCE   OF   EVIDENCE. 

Applicniion   of  doctrine  to   particuhir   stdijoet  mntterfi,    action   by   guest 
ugainbt  iimUeeper  for  wroiigl'ul  ejection,  §  31G6,  p.  3530  (form). 
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PREPONDERANCE  OF  EVIDENCE— Continued, 

Defenses  to  accusation  of  crime,  alibi,  §  336,  p.  627. 

Insanity,  §  328,  p-  61f>. 
Establishment  of  boundary,  §  1169,  pp.  1463,  1464  (form). 
Proof  of  fraud  as  ground  for  setting  aside  release,  §  3632.  p.  3905 

(form). 
Specific  pei-foriiiance  of  oral  contract,  inapplicability  of  docti-ine  of,  in 
suit  for,  S  4815,  p.  5046  (form). 
Definition,  §  2354,  pp.  2684  to  2689  (form) ;    §  3484(2),  p.  3785  (form). 
Definition  as  meaning  greater  weight  of  evidence,  §  249,  p.  487. 
Effect  of  error  in  defining,  §  256,  p.  495. 
Necessity,  §  359,  p.  663. 
Each  juror,  requirement  that  each  juror  be  reasonably  satisfied,  §  250,  p. 

487. 
Evidence  evenly  balanced,  §  253,  pp.  489  to  491. 
Illustrations  of  instructions  erroneous  as  requiring  more  than,  §  247,  p. 

479. 
Instructions  not  objectionable  as  requiring  too  high  a  degree  of  proof, 

§  249,  pp.  486,  487. 
Instructions  objectionable  or  criticized  as  requiring  less  than,  §  254,  p.  491. 
Necessity  and  propriety  of  instructions  with  respect  to,  §  245,  p.  476. 
Number  of  witnesses  as  element  in  determining,  §  255,  p.  492. 
Particular  vi'ords  or  phrases  used  in  stating  rule,  "clear"  or  "fair"  pre- 
ponderance, §  251,  p.  487. 
Correctness  of  use  of  words  "satisfy,"  "to  the  satisfaction,"  etc.,  §  248, 
pp.  483  to  486. 
Province  of  jury,  §  64,  p.  116. 
Slight  preponderance,  effect,  §  252.  pp.  488,  489. 

Speculation  bv  jurv  upon  probabilities,  propriety  of  instruction  permit- 
ting, §  254,  p.  491. 
Sufficiency  of  instructions  in  general,  §  246,  pp.  477  to  479 ;    §  2354,  pp. 
2684  to  2689  (form), 

PRESCRIPTION, 

See,  also,  Adverse  Possession ;    Limitation  of  Actions. 
Estatlishnient  of  Highway  by,  §§  4900,  4901.  pp.  5175,  5176  (form). 
Right  to  maintain  dam,  §  5188,  p.  5377  (form). 

Sale  of  liquor,  lawfulness  of  sale  under,  §§   3203,  3204,   pp.  3559,  3560 
(form). 
Necessity  of  prescription  to  authorize  sale  by  druggist,  §  3202(3),  pp. 
3558,  3559  (form). 

PRESENCE  OF  COUNSEL, 

Necessity  that  counsel  be  present  during  charge,  §  453,  p.  815. 
Instructions  after  retirement  of  jin-y,  §  462,  p.  824. 
Criminal  prosecution,  §  463,  p.  825. 

PRESENCE  OF  PARTIES, 

Necessity  when  instructions  given,  §  453,  p.  815. 

Instructions  after  retirement  of  jury,  §  462,  p.  824. 

PRESENTATION  OF  INSTRUCTIONS, 

See,  also.  Form  of  Instructions ;    Retirement  of  Jury. 
Argumentativeness,  §§  437  to  421,  pp.  740  to  756. 
Confused  or  misleading  instructions,  §§  422  to  426,  pp.  756  to  765. 
Contradictory  or  inconsistent  instructions,  §§  427  to  430,  p.  766  to  774. 
Length  and  number,  §§  4.39,  440,  pp.  797  to  799. 
Presence  of  parties  or  their  counsel,  S  453,  pp.  815.  816. 
Repetition,  §§  414  to  416,  pp.  733  to  739. 

§§  1-539,  pp.   3-1018,    in   vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-30S5,   pp.   2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-l!>15,  in  vol.  4;    §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 
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Requested  instructions,  manue'r  of  giving,  §  491,  pp.  872  to  875. 
Presenting  requests  to  court,  §  4S7,  p.  868. 

xVrgument  of  requests,  §  488,  pp.  868,  869. 
Singling  out  matters,  objection  to,  §§  431  to  436,  pp.  774  to  795. 
Tiuie,  §§  437,  438,  pp.  795  to  797. 
Undue  prominence,  objection  to  giving  undue  prominence  to  particular 

features  of  the  evidence,  §§  431  to  436,  pp.  774  to  795. 
Written  instructions,  necessity,  §§  441  to  448,  pp.  800  to  812. 
Requisites,  §§  449  to  452,  pp.  812  to  815. 

PRESENT  WORTH, 

Definition,  action  for  death  by  wrongful  act,  §  2101,  p.  2462  (form). 

Aci-inii   for  loss  of  earning  cnpacitv  because  of  personal  injuries,   § 

349,  p.  644;    §  2044(4),  p.  2412  (form). 

PRESUMPTIONS, 

See,  also.   Burden  of  Proof  and  titles  dealing  with  particular   sub- 
ject matters,  such  as  Abduction ;  Abutting  Owners,  etc. 
Alibi,  fabrication  of  as  evidence  of  guilt,  §  340,  p.  632. 

Inference  from  failure  to  establish,  §  340,  p.  632;    §  1970,  p.  2217 
(form). 
Capacity  to  commit  crime,  capacity  of  child,  §  1958,  p.  2206  (form; ;    § 

3138.  pp.  3513,  3514  (form). 
Coercion,  of  wife  by  husband  as  defense  to  crime,  §  1931(3),  p.  2162  (form). 
Conflicting  presumptions,  §  188.  p.  371. 

Consequences  of  acts,  presumption  that  every  one  intends  the  natural  and 
usual  consetiuences  of  liis  own  acts,  §  194.  p.  379 ;    §  1956(6,  12), 
pp.  2202.  2205  (form) ;    §  1961,  pp.  2207.  2208  (form). 
Presumption   that  every   one  intends  the  natural   and   usual  conse- 
quences of  his  own  acts,  action  for  assault  and  battery,  §  909(1), 
p.  1276  (form). 
Action  for  libel,  §  3366(4),  p.  3690  (form). 
Fraudulent  conversion  of  property,  §  2256,  p.  2609  (form). 
Prosecution  for  assault  and  battery,  §  874(1),  p.  1255  (form);    § 

878(1),  p.  1257  (form). 
Prosecution  for^  conspiracy,   §  1810,  p.   2078   (form);     §   1813,  p. 

20S0  (form). 
Prcvsecution  for  embezzlement,  §  2256,  p.  2609  (form). 
Prosecution   for   forgery,   §  2614,  p.  2863   (form). 
Prosecution  for  homicide,  §  3025.  pp.  3404,  8405  (form) ;    §  3029(6, 
12),  pp.  3414,  3417  (form);    §  ;!030,  pp.  3419.  3420  (form). 
Consideration  for  promissory  note,  §  1062(2,  5).  pp.  1383,  1384  (form). 
Continuance  of  existing  conditions,  §  185,  ]^.  369. 
Adverse  possession,  §  732,  pp.  1158.  1159  (form). 
Insanity,  §  .329,  p.  616;    §  1957,  p.  2205  (form). 
Presumption   that  person  who  has  disappeared  continues  to  live,  § 

34S1(1),  p.  3781  (form). 
Relation  of  principal  and  agent,  §  4229,  p.  4503  (form). 
•      Residence,  §  2.".70,  p.  2701  (form). 

State  (if  repair  of  projierty.  §  :!S1,S(,S).  p.  4168  (form). 
Criminal  cases  in  gcneial.  presumptions  other  tliiin   those  of  innocence, 
prcsumiitions  and  iiirerenccs  favorsiblo  to  delViKl.-iiit,  !?  192,  [).  378. 
Pn'snmitlioiis   other   tlinii    lliose  of   huioccnce.    unfavorable   presump- 
tions,  §   19.".,   p.   ;',7S. 
Death,  cnn.se  of,  within  accident  policy.  S  616,  p.  1074  (form). 
Deeds,  delivery  and  accei)lMn<e  of,  «i  21.">9,  p.  2505  (form). 
Dchiy  in  l)ringing  snil.  §  98.3,  p.  1:526  (form). 
Drunkards,  iircsuiiiiition  against  being  coinmon  di-uiikard,  §  L'184,  p.  2534 

(IVmmii). 
Escape  from  custody,  infei-en<c  of  guilt,  g  1963(1),  p.  2208  (form). 
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Fabrication  of  evidence,  inference  from  in  action  for  malicious  prosecu- 
tion, §  3-370,  p.  3R51  (form). 
Presumption  against  accused,  §  198,  p.  301 ;  .  §  1969,  p.  2217  (form). 
Fabrication  of  alibi,  §  340,  p.  632. 
Failure  of  accused  in  prosecution  for  homicide  to  demand  an  inquest,  S 

.3040.  p.  .3436  (form). 
Failure    of   accused    to    testify,    inference   from,    §    1067,   pp.    2213.    2214 
(form). 
InieioiK-e  from,  cautioning  .iury  against  considering,   §  202,  pp.  .394 

to  .396. 
Powpr  of  court  to  comment  upon  as  affected  by  statute,  §  201,  pp.  392 

to  304. 
Propriety  of  instructions  at  common  law,  §  200,  p.  302. 
Statutory  rule  against  calling  attention  of  jury  to  failure,  §  202,  p. 
394. 
Failure  of  party  in  civil  case  to  testify,  presumption  arising,  §  199,  p. 

301. 
Failure  to  pay  taxes,  inference  of  lack  of  claim  of  title,  §  733,  p.  1159 

(form). 
Failure  to  produce  evidence  or  suppression  thereof,  §§  197,  108,  pp.  386 
to  301 :    §  2.340,  pp.  2670,  2671  (form). 
Action  for  breach  of  promise  to  marry,  §  1185.  p.  1473  (form). 
Action  to  set  aside  conveyance  as  fraudulent,  §  2714,  p.  2958  (form). 
Failure  of  accused.  §  1066,  p.  2213  (form). 
Flight  of  accused,  inferences  from,  §  106,  pp.  383  to  386;    §  1963,  pp. 
2208  to  2212  (form). 
Inferences  from,  invading  province  of  jury.  §  62,  pp.  114.  115. 
Inference  from  failure  or  refusal  of  accused  to  flee,  §  1964,  p.  2212 
(form) ;    §  .3053(4).  p.  .3446  (form). 
Good  character  of  accused.  §  236,  p.  461. 
Inconipetencv.  inference  from  excessive  use  of  alcoholic  liquor,  §  3610(1), 

p.  3883  (form). 
Indictment  as  raising  inference  of  guilt,  §  193,  p.  379;    §  1960,  p.  2207 

(form). 
Innocenr-p.    presumption    in   civil   case,    §   1S6.    pp.    360.   370 ;     §   2557,    p. 
2828  (form). 
Presumption  of  innocence  of  accused,  §  1054,  pp.  2180  to  2109  (form). 
Disparagement  of.  §  189,  p.  372. 
Duration  of  presumption,  §  190,  pp.  375,  376;    §  1055,  pp.  2100. 

2200  (form). 
Nature  and  purpose  of,  §  101.  p.  377. 
Necessity  of  instructions,  §  188.  pp.  370.  372. 
Prosecution  for  forgery.  §  2611.  p.  2861  (form). 
Sufficiency  of  instructions  on,  §  180.  pp.  372  to  .375. 
Intent  In  making  contract,  §  2731(2).  p.  2968  (form). 
Knowledge  of  law,  §  2.3.39,  p.  2670  (form). 
Motive,  see,  also.  Motive. 

Inference  from   absence  of  evidence  of,   §  309,   p.   585 ;    §  19-59,  pp. 

2206,   2207   (form). 
Inference  from  existence  of,  §  309.  p.  .585. 
Whether  motive  good  or  bad,  §  3120(2),  p.  3-503  (form). 
Necessity  and  sufficiency  of  instructions  in  general,  §§  185  to  202,  pp.  368 

to  396. 
'Ownership,  inference  from  possession,  §  731  (-3),  p.  1158  (form);    §  2191,  p. 
2541  (form). 
Property  deeded  to  husband  or  wife,  §  3099,  p.  3486  (form). 

§§  1-539,  pp.   3-lOlS,    in  vol  1;     §§  540-1929,   pp.  1021-21-50,   in  vol.  2;     §§  1930-3085,   pp.   2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361.  pp.  484^-5564,  ia  vol.  5. 
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Question  of  ownership  as  between  husband  and  wife,  §§  3096,  3097,  p. 

34S5  (form). 
Perfonuance  of  official  duty,  §  4798,  p.  5032  (form). 

Duty  of  government  surveyor,  §  1163(1),  p.  1459  (form). 
Possession,  inferences  from,  see  Possession,  and  specific  titles  such  as  Ad- 
verse Possession  ;    Burglary  ;    Fraudulent  Conveyances,  etc. 
Prior  c-ouviction,  inference  from,  §  1962,  p.  2208  (form). 
Province  of  court  and  jury,  §§  58  to  62,  pp.  104  to  115. 

Specific  application  of  rule  against  instructions  tending  to  withdraw 
presumptions  of  fact  from  the  jury,  §  60,  p.  111. 
Request  for  instructions,  necessity,  in  civil  cases,  §  187,  p.  370. 

Necessity,  in  criminal  cases,  §  188,  p.  372. 
Res  ipsa  loquitur,  see  Negligence. 
Sanity,  §  3168,  p.  3532  (form). 

Accused,  §  328,  p.  613;    §  1938(1),  p.  2167  (form);    §  1956,  pp.  2200  to 
2205  (form). 
Prosecution  for  homicide,  §§  3037  to  3040,  pp.  3429  to  3434  (form). 
Silence  of  accused   on  making  statement  in  his   presence  implying  his 

guilt,  §  1965,  p.  2213  (form).     See,  also,  Admissions. 
Suicide,  presumption  against,  §  617,  p.  1074  (form) ;    §  3483,  pp.  3783,  3784 

(form) ;    §  4034,  p.  4345  (form). 
Voluntary  surrender  by  accused  to  authorities,  inference  from,  §  19G4,  p. 

2212  (form). 
Witnesses,  honesty  of,  §  150,  p.  303. 

PRIMA  FACIE  EVIDENCE, 

Definition,  §  1034(1),  p.  1364  (form);    §  3209,  p.  3562  (form). 

PRINCIPAL  AND  AGENT, 

See,  also.  Attorney  and  Client;    Brokers;    Factors. 
Authority  of  agent,  apparent  authority,  §  4247,  pp.  4513  to  4515  (form). 
Apparent   authority,   secret  limitations  upon   authority,   §  4249,  pp. 
4516,  4517  (form). 

Telegraph  agent,  §  5035(4),  p.  5282  (form). 

Warranty,  §  4248,  pp.  4515,  4516  (form). 
Authorizing  cutting  of  timber,  §  4239,  p.  4509  (form). 
Borrowing  money,  §  4240,  p.  4510  (form). 
Burden  of  proof,  §  4201,  p.  4523  (form). 
Drawing  drafts,  §  4243,  p.  4511  (form). 

Duty  of  third  person  to  ascertain  authority,  §  4232,  p.  4500  (form). 
Effect  of  verbal  authority,  §  3265,  p.  3098  (form). 
Employment  of  others,  §  824,  p.  1221  (form). 

Employment  of  attorney,  §  4244,  pp.  4511,  4512  (form). 

Employment  of  broker,  §  4234,  p.  4506  (form). 
Indorsing  cliecks,  §  4242,  p.  4510  (fonii). 
Modifying  contracts,  §  4246.  pp.  4512,  4513  (form), 

Contiact  with  city,  §  3890,  p.  4229  (form). 
Powers  implied  from  authority  to  elTect  h>ase,  §  3101,  p.  3489  (form). 
Receiving  liriix-,  criminal  )ial)ility  of  principal.  §  1203,  p.  1486  (form). 
Settlement  (jr  eonipromise  of  claim,  §  4245,  p.  4512  (form). 
Signing  notes,  5?  4211,  p.  4510  (form). 
Waiver  of  conditions  in  insurance  jiollcy,  §  615,  pp.  1073,  1074  (form). 

Condition  as  to  proofs  of  loss,  S  2551,  p.  2S25  (form). 
Authority  to  sell,  S   f23;5,  p.  4.500  (f(n-m). 

Inclusion  of  ixiwers  with   resjx'ct  to  cdlleciion  of  price,  §  4237,  pp. 
4.507  to   15(10  (form). 

Collecting  price   in  iidvance  of  appiovnl   of  sn]i-.  by  principal,   § 
42;{S,  p.  4509  (form). 
InclUHlon  of  power  to  emi»ioy  broUer-s,  §  42.31,  p.   I50U  (form). 
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Inclusion  of  power  to  warrant,  §  4235,  p.  4507  (form). 
Limitation  of  power  to  sell  to  sales  for  cash,  §  4236,  p.  4507  (form). 
Banks,  authority  of  agents  of,  §§  1010  to  1014,  pp.  1350  to  1352  (form). 
Collusion   between  agent  and   third   person,   rights  of  principal  against 

third  person,  §  4259.  pp.  4522.  4523  (form). 
Compensation  of  agent,  §  4265,  pp.  4525,  4526  (form). 

Abandonment  of  contract  by  agent,  §  4266,  p.  4526  (form). 
Prevention  by   principal   of  performance  by  agent,   §   4267,   p.  4526 

(form). 
Recovei-y  for  part  performance,  §  4268,  p.  4527  (fonn). 
Right  against  each  of  two  parties  having  advei'se  interests,  §  4271,  p. 

4529  (form). 
Right  of  agent  as  against  subagent,  §  4270,  pp.  4528,  4529  (form). 
Right  of  subagent  against  principal.  §  4269,  pp.  4527,  452S  (form). 
Criminal  liability  for  acts  of  agent,  liability  for  libel,  §   3434,  p.  3746 
(form). 
Receiving  bribe,  §  1203,  p.  1486  (form). 
Criminal  liability  of  agent  for  acts  of  agency,  sale  of  liquor,  §  3197,  pp. 

3552  to  3554  (form). 
Exemplary  damages,  liability  of  principal  for  act  of  agent,  §  950,  p.  1307 

(form). 
Existence  of  relation,  holding  out  as  agent  as  estopping  to  deny  relation- 
ship, §  4226.  pp.  4495  to  4498  (form). 
Matters  considered  on  question  of  jgency,  §  4230,  p.  4504  (form). 
Presumption  from  relation  of  husband  and  wife,  §  3101,  p.  3497  (form). 
Presumption  of  continuance  of  authority,  §  4229,  p.  4503  (form). 
Ratification,  §  4227,  pp.  4498  to  4503  (form). 
Sufficiency  of  evidence  of  agency,  §  4231,  pp.  4504,  4505  (form). 
Wlio  are  agents  within  statute  against  embezzlement,  §  2247,  pp.  2603, 
2604   (form). 
False  representation  of  authority  to  act  &s  agent,  remedy  for,  §  934,  p. 

1296  (form). 
Husband  as  agent  for  wife,  §  3092,  p.  3483  (form) ;    §  3101,  pp.  3486  to 
3489  (form). 
Agency  so  as  to  charge  wife  with  his  negligence,  §  3093.  pp.  3483, 
3484  (form). 
Liability  of  agent  to  principal,  bi'each  of  trust.   §  4262,  pp.  4523,  4524 
(form). 
Burden  of  proof  in  action  for  accounting.  §  4272.  p.  4530  (form). 
Duty  to  account  for  secret  profits,  §  4264,  p.  4524  (form). 
Fraud  in  connection  with  investments,  §  4263,  p.  4524  (form). 
Presumption  of  fraud  where  transaction  between  principal  and  agent 
for  benefit  of  agent,  §  4273,  pp.  4530,  4531  (form). 
Liability  of  agent  to  third  persons,  false  representations,  §  4254,  p.  4520 
(form). 
False  representations,  representation  as  to  authority  of  agent,  §  4255. 

p.  4521   (form). 
Liability  of  husband  acting  for  wife,  §  4257,  pp.  4521,  4522  (form). 
Liability  of  principal  to  third  persons  in  general,  corporations,  liability 
for  acts  of  agent  within  scope  of  his  employment,  §  1909(2),  p.  2141 
(form). 
Liability  of  principal  to  third  persons  in  general,  effect  of  authorized 

signature  by  agent  of  note,  §  1061,  p.  1382  (form). 
Exaction  of  usury  by  agent,  §  5122,  p.  5341  (form). 
Exemplary  damages,  §  950,  p.  1307  (form). 
Undisclosed  principal,  §  951,  p.  1309  (form). 


§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Notice  to  agent  as  notice  to  principal,  §  4252,  pp.  4519,  4520  (form). 
Defects  in  commercial  paper,  §  10S().  p.  i;]'.)8  (form). 
Forgery  of  checl^  §  1023,  p.  1357  (form). 

Importance  of  prompt  delivery  of  telegram,  §  5029(3),  p.  5279  (form). 
Infection  of  animals  by  disease,  §  807,  p.  1211  (form). 
Ratification  of  acts  done  in  assumed  capacity  of  agent,  §  4227,  pp.  4498  ta 
4503  (form). 
Acceptance  of  benefits,  §  4227(6,  S),  pp.  4501,  4502  (form). 
Act  in  instituting  criminal  prosecution,  §  3565,  p.  3840  (form). 
Ratification  in  part,  §  4227(5),  p.  4500  (form). 
Representations  of  agent  as  binding  on  principal,  §  4251,  pp.  4518,  4519 

(form). 
Revocation  of  autliority,  necessity  of  notice  to  third  persons.  §  4228,  p. 

4503   (form). 
Rights   of  principal   against  third  person,   ignorance  of  principal  as  to 

terms  of  contract,  §  4622,  p.  4890  (form). 
Special  agents,  authority  of,  §  4250,  p.  4517  (form). 
Subagents,  right  to  compensation  as  against  principal,  §  4269,  pp.  4527, 

4528  (form). 
Torts  of  agent,  liability  of  principiil  for,  §  4253,  p.  4520  (form). 
Undisclosed  principal,  effect  of  statute  requiring  agent  to  disclose  name 
of  principal  by  advertising  sign,  §  4258,  p.  4522  (form). 
Liability  for  services  of  attorney,   §  951,   p.  1309   (form). 
Liability  of  agent  to  third  persons,  §  4256.  p.  4521  (form). 
Liability  of  third  person  to,  §  4260,  p.  4523  (form). 
Wife  as  agent  for  husband,  §  3094,  pp.  3484,  3485  (form). 

PRINCIPAL  AND  SURETY, 

See,  also.  Bonds;    Guaranty;    Indemnity. 
Accommodation  paper,  §§  1080,  lOSl,  pp.  1393,  1394  (form). 
Consideration  for  suretyship,  §  4275,  p.  4532  (form). 

Notice  to  surety  of  default  of  principal,  as  condition  precedent  to  en- 
forcing liability,  §  -1277.  p.  4533  (form). 
.      Payment  of  debt  by  principal,  effect,  §  1104,  p.  1408  (form). 

Payment  of  debt  bv  surety,  rights  accruing  against  alleged  principal,  §t 

4279,  p.  4535  (form). 
Release  of  snret\',  by  change  in  obligations  of  principal  contract,  §  4276, 
p.  4533  (form). 
By  change  in  obligations  of  principal  contract,  building  contract,  § 

1323,  p.  1002  (form). 
Effect  of  surrender  of  original  note  procured  by  giving  of  new  note 
to  which  surety's  name  forged.  §  4278,  pp.  4533  to  4535  (form). 
Who  are  sureties,  §  4274,  p.  4532  (form). 

Wife's    suretyship    for    husband,    prohibition    against,    §    3105,    pp.    3491,. 
3192  (form). 

PRINCIPALS  AND  ACCESSORIES, 

See  Criminal  Law  and  specific  criminal  titles. 
PRINTING,, 

Printed  charge  as  written  instruction,  §  449,  p.  812. 

PRIVILEGED  COMMUNICATIONS, 
See  Libel  and  Slander. 

PROPAPLE  CAUSE, 

See  Pulse  Imprisonment;    Malicious  Prosecution. 

PROCESS, 

Abuse  <»f  jirncess,  attempt  to  enforce  process  against  exempt  property,  § 
580,  pp.   1(H7,  10  IS  (form). 
Damages,  S  ."si,  p.   Kits  ddiin). 
Elements  of  cause  of  a(  lion  in  general,  g  577,  p.  1046  (form). 
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PROCESS— Continued, 

Necessity  of  showing  malice  and  want  of  probable  cause,  §  578,  p.  1047 

(form). 
What  constitutes  probable  cause,  §  ~)19.  p.  1047  (form). 
SeiTice,  method  of  serving  convict,  §  3505,  p.  3797  (form). 

Service  by  publication,  effect,  §  5018,  p.  5207  (form). 
Sheriff's  liability  for  false  return,  §  4799,  p.  5033  (form). 

PROFITS. 

Coriiorations,  interest  of  stockholder  in  profits,  §  1904,  p.  2136  (form). 
Ejectment,  recovery  of  mesne  profits,  §  2195,  pp.  2543,  2544  (formj. 
Loss  of  profits  as  element  of  recovery  in  action  for  damages,  breach  of 
contract,  §  2068,  pp.  2434,  2435   (form). 

Breach  of  contract,  contract  to  furnish  cars,  §  1380,  p.  1668  (form). 

Personal  injuries,  §  2040,  p.  2410  (form). 

Recovery  for  wrongful  death,  §  2115,  p.  2486  (form). 
Secret  profits,  duty  of  agent  to  account  for,  §  4264,  p.  4524  (form). 

Duty  of  partner,  §  4152,  p.  4442  (form). 

PROMINENCE, 

See   Undue  Prominence. 

PROMISE   OF  MARRIAGE, 

See  Breach  of  I'romise  to  Marry. 

PROMISSORY  NOTES. 
See  Bills  and  Notes. 

PROMOTERS, 

See  Corporations. 

PROOF, 

See   Evidence;   Preponderance  of  Evidence;    Reasonable  Doubt. 

PROPERTY, 

See,  also.  Personal  Property ;    Real  Estate. 
What  is,  dogs,  §  764,  p.  1184  (form). 

Dogs,  registered  dog,  §  800,  p.  1208  (form). 

Water  rights  as  property  rights,  §  2174,  p.  2530  (form). 

PROSECUTING  ATTORNEY, 

Notice  to.  on  giving  additional  instructions  after  retirement  of  jury,   § 
463,  p.  825. 

PROSTITUTION, 

Earnings  of  prostitute,  liability  for  accepting,  §  4284.  p.  4537  (form). 
Harboring  girl  under  age  of  consent  for  purpose  of,  belief  of  defendant  as 

tonge,  §  4283.  pp.  4530,  4537  (form). 
Pandering,  §  4280.  p.  4536  (form). 

Presumptions  and  burden  of  pi'oof,  §  4285,  p.  4537  (form). 
Procuring  females  to  enter  disorderly  house,  §  4281,  p.  4536  (form). 

Liability   of  husband  for  procuring  entry  of  wife,   §  4282,  p.  4536 
(form). 

PROVINCE  OF  COURT  AND  JURY. 

See,  also.  Expression  of  Opinion  on  Weight  of  Evidence. 
Assumption  of  existence  or  nonexistence  of  facts,   §§  74  to  82,  pp.  127 

to  162. 
Cautionary  instructions,  in  civil  cases,  §  1763,  pp.  2043.  2044.  2045  (form). 
In  criminal  cases,  §  2006,  pp.  2316  to  2321  (form). 
Propriety  of  instructions  with  respect  to  powder  of  jury  to  determine 
tb-e  facts,  §  367,  p.  674. 
Charging  upon  the  facts,  see  Expression  of  Opinion  on  Weight  of  Evi- 
dence. 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;  §§  4561-53G1,  pp.  4849-55C4,  in  vol.  5. 
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TROVINCE  OF  COURT  AND  JURY— Continued, 

Power  at  common  law,  §  4,  p.  6 ;    §§  28  to  30.  pp.  44  to  49. 

Power  under  constitutional  and  statutory  provisions,  §  5,  p.  10 ;    §§ 

31  to  35,  pp.  49  to  74. 
Right  or  duty  of  jui'y  to  consider  certain  facts.  5}  44,  pp.  84  to  86. 
Statin?  that  tliere  is  some  evidence  of  particular  facts,  §  73,  p.  126. 
Telling  jury  to  give  evidentiary  force  to  every  part  of  the  evidence, 

§  375,  p    682. 
Weight  of  particular  evidence,  §  43,  pp.  80  to  83. 
Comparative  values  of  different  kinds  of  evidence,  §§  55  to  57,  pp.  OS  to 

103. 
Construing  testimony  of  particular  witnesses,  §  42,  p.  SO. 
Contentions  of  parties,  power  of  court  to  state,  §§  36,  37,  pp.  75,  76. 
Co-ordination  of  court  and  jury,  §§  1,  3,  pp.  3,  5. 
Credibility  of  witnesses  as  a  jury  question,  §§  6  to  27,  pp.  12  to  42. 

Corroboration  of  witnesses  in  criminal  cases,  §§  67,  68,  pp.  119  to  121. 
Corroboration  of  accomplice.  §  68,  p.  120. 
Cure  of  instructions  invading  province  of  jury  by  other  instructions,  § 

536,  p.  1008. 
Degree  of  proof,  §§  63  to  66,  pp.  116  to  119. 
Direction  of  verdict  by  court,  §§  103  to  117,  pp.  191  to  209. 

Directing  verdict  for  one  party  when  verdict  for  adversary  would  be 

set  aside  as  trespassing  on  province  of  jury,  §  105,  p.  193. 
Direction  in  criminal  case  if  jury  believe  evidence,  §  115,  p.  205. 
Hypothetical  statement  of  facts,  charge  on,  in  criminal  case,  §  117,  p.  207. 
Iraportance  of  defining  province,  §  2,  p.  4. 

Lack  of  evidence,  power  of  court  to  affirm,  §  71,  pp.  123,  124. 
Libel,  construction  of  words  alleged  to  be  libelous,  §§  3360,  3361,  pp.  3685. 
3686  (form). 
Prosecution  for  libel,  §  3435,.  pp.  3746  to  3748  (form). 
Merits  or  conduct  of  cause  or  parties,  comment  by  court  on,  §§  83  to  85, 

pp.  163,  164. 
Particular  classes  of  evidence,  admissions,  §  46,  pp.  87  to  89. 
Circumstantial  evidence,  §  53,  p.  97. 
Confessions.  §  48,  pp.  89  to  91. 
Corroboration,  §  49,  p.  91. 
Dying  declarations,  §  50,  p.  92. 
Exculpatory  parts  of  statement  of  accused  Erivon  in  evidence  against 

him,  §  47,  p.  89. 
Good  character  of  accused,  §  54,  pp.  97,  98. 
•     Opinion  and  expert  evidence,  §  51,  pp.  93  to  96. 
Parol  evidence,  §  52,  p.  96. 
Particular  questions  of  fact  within  province  of  jury  to  determine,  implied 
contracts,  §   89,  p.  172. 
Materiality  of  misrepresentations  by  insured,  §  3449(1),  p.  3762  (form). 
Miscellaneous  illustrations  in  civil  cases,  §  33,  pp.  63  to  66. 
M'scellaneous  illustrations  in  criminal  rases,  §  35,  pp.  71  to  74. 
Questions  of  negligeiice,  §  .34,  pp.  67  to  70. 
Question  of  uiidiio  intlnence.  §  21-43.  p.  2506  (form). 
Presumption  of  fact  or  inferences  from  evidence,  §§  58  to  62,  pp.  104  to 

11.5. 
Punishment  of  convicted  defendant,  §  354,  p.  650. 

Effect  of  statutes  giving  jury  certain  powers  with  resjioct  to  fixing 

jiiiriislimeiit,  S  355,  p.  651. 
Limiting  discretion  of  jury  with  respect  to,  §  3!>5,  p.  (>53. 
Mitl'.'Mlion,  S  356,  i).  ('i~>(\. 

Prosr-nition  for  lioniicide.  §  ,3084,  pp.  3472,  3473  (form). 
Purpose  of  evidence,  power  of  court  to  state,  §  45,  i>ii.  S(J.  S7. 
Quest  ions  <if  law,  civil  (••■iscs,  S§  8()  to  06,  pp.  165  to  179. 

Civil  cases,  constni(lii>ii  of  contract,  §  4237(1),  p.  4508  (form).' 
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Construction  of  written  instruments,  §  3522,  p.  3S08  (form). 
Particular  questions  of  law.  §  ST,  pp.  169,  170. 
Criminal  cases,  §§  97  to  102,  pp.  180  to  190. 

Effect  of  power  of  jury  to  render  general  verdict,  §  99,  p.  1S3. 
Jury  as  judges  of  the  law  in  general,  §§  97,  9S,  pp.  180  to  183. 
Particular  questions  of  law,  §  101,  p.  184. 
Power  of  court  to  charge  jury  as  to  law,  §  100,  pp.  183,  184. 
Propriety  of  instructions  that  jury  must  take  the  law  from  the 

courts,  §  367,  p.  674. 
Question  of  admissibility  of  evidence  as  one  of  law,  §  101,  p.  185. 
Rule  in  absence  of  constitutional  or  statutory  provisions  govern- 
ing the  subject,  §  97,  p.  ISO. 
Rule  under  constitutional  or  statutory  provisions,  §  98,  pp.  181, 
183. 
Propriety  or  necessity  of  instructions  that  court  determines  the  law, 
§  367,  p.  674. 
Reciting  parts  of  testimony,  §  42,  p.  79. 
Requests  for  instructions,  necessity,  §  367,  p.  676. 
Restricting  jury  to  part  of  evidence  as  invading  province  of  jury,  §  41. 

p.  78. 
Review  or  statement  of  evidence  by  court,  §§  38  to  40,  pp.  77,  78. 
Sufficiencv  of  evidence  to  support  instructions,  determination  of  question 

of,  §  141,  p.  282. 
Tendency  of  trial  judge  to  encroach  on  province  of  jury,  §  3,  p.  5. 
Undisputed  facts,  stating  legal  effect  of,  §  70,  p.  123. 

PROXIMATE  CAUSE, 

See,  also,  particular  titles  such  as  Adjoining  Landow'ners ;   Can-iers  of 
Goods ;    Carriers  of  Passengers ;    Damages,  etc. 
Animals,  injuries  by,  §  769,  p.  1186  (form). 

"Approximate  cause,"  effect  of  error  in  using  phrase,  §  533,  p.  981. 
Assault  and  battery,  civil  liability  for,  §  889.  p.  1262  (form). 
Bridges,  defects  in,  as  cause  of  injury,  §  1221).  p.  1.306  (form). 
Burden  of  proof,  §  4895(2,5),  p.  5165  (form) ;    §  5009,  p.  5262  (form). 

Action  for  loss  of  horse,  §  3520,  p.  3806  (form). 
Carriers,  delav  as  proximate  cause  of  injury  to  goods,  §§  1394  to  1395,  pp. 
1674,  1675  (form). 
Ejection  of  passenger,  proximate  cause  of  damages,  §  1518,  p.  1757 

(form). 
Injuries  to  passengers,  §§  1660  to  1062,  pp.  1931  to  1934  (form). 
Contributory  negligence,  proximate  cause  as  element  of,  §  1709,  pp.  1985 

to  1988  (form);    §  3987,  p.  4316  (form);    §  4865,  pp.  5114,  5115  (form). 
Damages,  proximate  cause  as  entering  into  measure  of  recovery.  §§  2021 

to  2023,  pp.  2343  to  2354  (form.) 
Death,  wrongful  act  of  defendant  as  proximate  cause,  §  2096,  pp.  2453, 
f>454  (form). 
Wrongful  act  of  defendant  as  proximate  cause,  obstruction  of  water 
course,  §  4073,  pp.  4387,  4388  (foi-m). 
Definition,  necessity  of,  §  357.  p.  662;    §  500,  p.  915. 

Druggists,  liability  for  negligence  in  sale  of  goods,  §  2179,  p.  2531  (form). 
Electricity,  lialiility  for  injuries  from,  §  2222,  pp.  2572  to  2574  (form). 
Excavations,  liability  of  adjoining  owner,  §  650,  p.  1101  (form). 
Fires,  liability  of  fire  insurance  company,  §§  2532  to  2538,  pp.  2810  to  2815 
(form). 
Liability  of  railroad,  §  4489,  pp.  4769  to  4772  (form). 
Negligence  in  operating  traction  engine  as  proximate  cause  of,  §  2581, 
p.  2842   (form). 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  In  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  iu  vol.  5. 
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Personal  injuries  as  proximate  result  of.  §  4400,  p.  4772  (form). 
Floods,  Injuries  to  riparian  owners,  §§  5195   to  5197,   pp.  5387   to  5392 
(form). 
Injuries  to  riparian  owners,  washing  away  of  bridge  through  con- 
currence of  defective  condition  and  unprecedented  height  of  flood, 
§  1219.  p.  1497  (form). 
Liability  of  municipal  corporation.  §  4012,  p.  4.333  (form). 
Gas,  liability  of  gas  company,  §  2751.  p.  29S1  (form). 
Homicide,  acts  of  defendant  in  prosecution  for  homicide  or  other  agencies 

as  cause  of  death.  §§  2798  to  2802.  pp.  .3054  to  3060  (form). 
Jails,  injuries  from  defective  jail,  §  .3910,  pp.  4243,  4244  (form). 
Liens,  liability  for  destruction  of.  §  5110,  p.  5331  (form). 
iMaster  and  servant,  injuries  to  servant,  §§  3S12  to  3815,  pp.  4155  to  4164 
(form). 
Injuries  to  servant,  negligence  of  incompetent  fellow  sei-vant,  §  3805, 
pp.  4148.  4149   (form). 
Miscarriage,  §  502,  p.  1038  (form). 

Municipal  corporations,   injuries   from   defective    street.   §  3924,  p.   4255 
(form):    §  .3987,  p.  4316   (form). 
Injuries  from  defective  water  main,  §  3913,  p.  4245  (form). 
Lialiility  for  floods,  §  4012,  p.  43.33  (form). 
Navigable  waters,   injuries  caused  by  unlawful  obstruction,  §  4040,   pp. 

4347,  4348  (form). 
Negligence  in  general,  §§  4071  to  4076,  pp.  4384  to  4389  (form). 
Nuisance,  proximate  result  of,  §  4117,  p.  4421  (form). 

Persona!   injuries  in  seneral.  other  agencies  than   alleged  negligence  of 

defendant  co-operating  as  cause  of,  §§  2022  to  2024,  pp.  2343  to  2348 

(form). 

Railroads,    liability    for   accidents    at    crossings,    §    4398,   pp.   4665,    4660 

(form). 

Liability   for   injuries   to   animals,    §§   4471,   4472,   pp.   4746   to   4749 

(form). 
Liability  for  injuries  to  persons  on  track,  §  4340.  p.  4.594  (form). 
Riparian  owners,  injuries  to  by  logging  operations,  §  5208,  pp.  5397,  5398 
(form). 
Injury  from  floods.  §§  5195  to  5197.  pp.  5387  to  .5392  (form). 
Injury  through  washing  away  of  bridge.  §  1219.  p.  1497  (form). 
Street  railroads,  injuries  to  persons  in  street  from  street  cars,  §  4865,  pp. 
5114.  5115  (form). 
Injuries  to  persons  in  street   from   street  cars,  injuries  to   child,  § 
4801.  pp.  5108.  5109  (form). 
Streets  and  higlnvi'vs.  iniurins  from  defects  in,  §  .3024.  p.  4255  (form):    ^ 
4031.   p.  5107   (form). 
Injui'ies  from  defects  in,  collision  of  vehicle  with  electric  hght  pole, 

'§    1021,  p.  5180  (form). 
Iniuri's  from  oi)erntion  of  vehicle,  §§  4978,  4979,  pp.  52.39.  5240  (form) ; 

§  .5001,  p.  5256  (form). 
Violation  of  law  of  the  road  as.  §  4960.  pp.  5224.  .5225  (form). 
Surface  waters,  injuries  from,  S  5214.  pp.  5404.  .5405  (formt. 
TfleLM-aiihs  and   telephones,   injuries  to  traveler  by  collision  with   wire, 
§  .5020.  p.  .5271   (form). 

PT'F'.r>I('  AI)MlXlSTR;\TOTl, 

Liability  for  embe/zling  funds  of  ward,  §  22.52,  pp.  2607.  2608  (form). 

T'LBLIC  AMrSEMENTS, 

See  Anuisenient  Enteriirises ;    Fair  Associations;    Theaters. 

I'TIHLIC.XTIO.N. 

See  Liltol  and  Slander. 
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PUBLICITY, 

Riglit  of  accused  to  speedy  public  trial,  matters  not  violating  right,  § 
488,  p.  869.  ♦ 

PUBLIC  LANDS, 

See,  also,  Mines  and  Mining. 
Eminent  domain,  taking  rights  of  homestead  entrymen  Jor  public  use,  com- 
pensation, §  2280,  p.  2631  (form). 
Headright  certificates,  respective  rights  of  owners  of  undivided  interests 

in,  §  4287,  pp.  45.38,  4530  (fonn). 
School  lands,  residence  on  land  as  essential  to  acquiring  right  to  pur- 
chase, §  4286,  p.  4538  (form). 

PUBLIC  OPINION, 

Cautionary  instructions  against  being  influenced  by,  §  382,  p.  694. 

PUBLIC  POLICY, 

Comments  by  court  on  the  justice  or  validity  of  rules  of  law  stated  by  it, 

§  426,  p.  765. 
Oround  for  assessing  exemplary  damages,  §  3410(1).  p.  3724  (form). 
Province  of  court  or  jury  as  to  determining,  §  2006(8),  p.  2320  (form). 
Secret  agreement,  between  corporation  and  one  of  a  number  of  subscribers 

to  stock,  as  violating,  §  1849(2),  p.  2101  (form). 

PUBLIC  PRESS, 

Guarding  against  infl-uence  of,  §  381,  p.  694. 

PUBLIC  USE, 

See  Eminent  Domain, 

PUNCTUATION, 

Mistakes  in,  as  constituting  harmless  error,  §  397,  p.  719. 
Refusal  of  requests  for  instructions  because  of  erroneous  punctuation,  § 
502,  p.  923. 

PUNISHMENT, 

Intoxication  of  defendant  as  affecting,  §  8335,  p.  3663  (form). 
Necessity  and  propriety  of  instructions  as  to,  §  354,  pp.  650,  651. 

Rule  where  jurv  has  some  iwwer  with  respect  to  fixing  punishment, 
§  355,  pp.  651  to  654 ;    §  2003,  p.  2314  (form). 
Discretion  of  jury  with  respect  to  time  of  confinement,  §  540(1), 

p.  1022  (form). 
Informing  jury  as  to  power  of  board  of  pardons,  §  355,  p.  654. 
Particular   offenses,   homicide,   province   of  jury,   §  3084,   pp.  3472,   3473 
(form) . 
Homicide,  specifying  degree  of  offense  and  assessing  punishment,  § 
3085,  pp.  3473,  3474  (form). 
What  kinds  of  homicide  punishable,  §  2782(3),  p.  3019  (form). 
Rape,  §  4551,  pp.  4^1,  4842  (form). 
Recommendation  to  mercy  or  of  mitigation  of  punishment,  §  356,  p.  654; 
§  2004,  p.  2314  (form). 

PUNITIVE  DAMAGES, 

See  Damages. 

PURPOSE  OF  INSTRUCTIONS, 

Elimination  of  irrelevant  matters,  §  1,  p.  4. 
Statement  of  legal  principles  governing  facts,  §  1,  p.  4. 


|§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  iu  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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Q 

QUAUFICATIONS, 

Correction  or  modification  of  cliarge  given,  duty  or  power  of  court,  §  455, 
pp.  817,  818. 
Manner  of  correction,  §  456,  pp.  SIS,  819. 
Oral  qualification,  §  445,  pp.  804,  805. 
Requested  instructions,  modification  by  court,  manner  of,  §  498,  pp.  891, 
892. 
Modification  by  court,  power  of  court,  §§  495,  496,  pp.  880  to  890. 

QUESTIONS  OF  FACT, 

See  Expression  of  Opinion  on  Weight  of  Evidence ;   Province  of  Court  and 
Jury. 

QUESTIONS  OF  LAW, 

See,  also,  Province  of  Court  and  Jury. 
Approval  or  disapproval  by  court  of  rules  of  law  stated  by  it,  propriety, 

§  426,  p.  765. 
Duty  and  province  of  court  with  respect  to,  civil  cases,  §§  86  to  96,  pp. 
165  to  179. 
Criminal  cases,  §§  97  to  102,  pp.  ISO  to  190. 

Power  of  jury  to  render  general  verdict  as  involving  power  to 

determine  questions  of  law,  §  99,  p.  183. 
Whether  or  not  court's  instructions  ?ive  binding  on  jury,  §  100. 
p.  183. 
Particular  questions  of  law  in  civil  eases,  admissibilitv  of  evidence, 
§  93,  pp.  177,  178. 
Burden  of  proof,  §  93,  pp.  177,  178. 
Competency  of  witness,  §  93,  p.  178. 
Interpretation  and  effect  of  deed,  §  90,  pp.  173,  174. 
Questions  relating  to  negligence,  §  91,  pp.  174,  175. 
Foreign  laws,  existence  of  as  question  of  fact,  §  95,  p.  179. 

Interpretation  of  as  for  court,  §  95,  p.  179. 
Mixed  question  of  law  and  fact,  when  inteiTpretation  of  document  is,  § 

88,  p.  171. 
Pleadings,  construction  and  effect  of  as  questions  of  law,  §  92,  pp.  175  to 
177. 
Question  of  materiality  of  allegations  in  pleadings  as  for  coiirt,  §  92, 
p.  176. 
Statutes  and  ordinances,  questions  of  existence  or  interpretation  of  as 
for  court,  §  94,  pp.  178,  179. 

QUOTIENT  VERDICT, 
See  Verdict. 

R 

RACING. 

See  liorse  Races. 

RAILROADS, 

See,  also,  Eminent  Domain. 
Accidents  to  animals,  contributory  negligence.   §§  4473   to  447(5.  pp.  4749 

to   1751   (fonri). 
Damages,  S    1179,  pp.  4753,  4754  (form). 
Duly  in  I)nil<ing  engine.  §  -IKtl,  i)p.  -1737.  47.".S  (form). 
Duty    to   .•iiili(i|i:ilc    tJiat    cadle  will   c(inie   (in    track,   §   4462,   p.   4738 

(form). 
Duty   )(>  f('nc(>  track  or  maintain  cattle  guard,  §5)  41(!1   to  4467,  pp. 

47.39  to   1713  (form). 
Duly   (<>  cMlllc  lawfully  permitted   to  nui  at    lar^'c,  §   116S,  pp.  4743, 

4744  (form). 
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Duty  to  cattle  unhuvfully  running  at  large  upon  highway,  §  4469,  pp. 

4744  to  4746  (form). 
Duty  to  keep  lookout,  §  4454,  pp.  4733,  4734  (form). 

As  affected  by  discharge  of  duty  to  fence,  §  4455,  p.  4735  (form). 
Duty   to   slow  down  or  stop  locomotive  or  train,  §  4460,  pp.  4736, 

4737  (form). 
Duty   to  use  ordinary  care  to  avoid  injury,   §  44.5.3,  pp.  4732,  4733 

(form). 
Duty  to  whistle  or  ring  bell,  §  4457,  pp.  4735,  4736  (form). 
Liability  in  general,  g  44.52,  pp.  4731,  4732  (form). 

Presumptions  and  burden  of  pi'oof,  §  4477,  pp.  4751  to  4753  (form). 
Proximate  cause,  §§  4471,  4472,  pp.  4746  to  4749  (form). 

Insufficiency  of  headlight  as,  §  4456,  p.  4735  (form). 
Eight   to   presume   that   animals   will   leave  ti-ack   or  will  not  rush 

suddenly  upon  track,  §  4463,  pp.  4738,  4739  (form). 
Speed  as  negligence,  §  4458,  p.  4736  (form). 

Sufficiency  of  evidence  as  to  cause  of  injury,  §  4478,  p.  4753  (form). 
Accidents  to  persons  having  business  on  or  around  cars,  §  4359,  pp.  4611 

to  4613  (form). 
Care  required  of  persons  working  around  cars,  §  4364,  pp.  4616  to 

4619  (form). 
Duty  of  inspection.  §  4.363,   p.  4616  (foi'm). 
Duty   to  giv6  notice   of  movements  of  cars,   §  4.361,  pp.  4614,   4615 

fform). 
Duty    to    shipper  of  stock   while  loading  it,   §  4360,  pp.   4613,  4614 

(form). 
Duty  with  respect  to  employes  of  shippers  as  to  equipment  of  cars, 

§  4362,  pp.  4615,  4616  (form). 
Accidents  to  persons  near  track,  contributory  negligence,  §§  4449,  44-50. 

pp.  4729   to  4731   (form). 
Duty   to   avoid   frightening  horses,   §§  4446,  4447,  pp.   4724   to  4729 

(form). 
Injuries  from  falling  cinders,  §  4448,  p.  4829  (form).  • 

Accidents  to  persons  on  track  at  other  places  than  crossings,  hacking  train 

without  flagmen  or  lights  on  leading  car,  §  4520.  pp.  4570.  4571 

(form). 
Care  required  as  dependent  upon  whether  persons  may  reasonably 
be  expected  to  be  upon  track.  §  4325,  pp.  4574,  4575  (form). 
Country  populous  or  nonpopulous,  §  4.326,  p.  4575  (form). 
Care  required  in  making  flying  switch,  §  4324,  p.  4574  (form). 
Contributory  negligence.  §§  4341  to  4353,  pp.  4595  to  4608  (form). 
Degree  of  care  required,  in  general,  to  avoid  injuries,  §  4313,  pp.  4564 

to  4567  (form). 
Duty  to  carry  headlight,  §  4319,  pp.  4569,  4.570  (form). 
Duty  to  children,  §  4.3.37,  pp.  4592,  4.593  (form). 

Child  under  cars,  §  4339,  pp.  4.593,  4594  (form). 
Duty  to  keep  lool^out,  §  4316,  pp.  4567,  4568  (form). 
Duty  to  know  that  person  stepping  off  track  has  reached  a  place  of 

safety,  §  4336,  pp.  4590  to  4.592  (form). 
Duty  to  stop  train,  §  4321,  pp.  4571  to  4573  (form). 
Duty  towards  trespassers,  §  4329,  pp.  4577  to  4.580  (form). 
Duty  to  warn  travelers,  §  4317,  pp.  4568.  4569  (form). 

Movements  of  trains  in  yards,  §  4318,  p.  4569  (form). 
Liability  in  general,  §  4312,  p.  4.564  (form). 
Licensees,  §  43.30,  pp.  4580  to  4.584  (form). 
Matters  considered  in  determining  issues,  §  4357.  p.  4610  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474. 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  iu  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Observance  of  ordinance  with  respect  to  movements  of  trains  in  city 

limits,  §  4315,  p.  4567  (form). 
Persons  apparently  unconscious  of  danger,  §  4335,  p.  4590  (form). 
Persons    lJet^^een    cars    without    knowledge    of    railroad    company,    § 

4338,  p.  4593  (form). 
Persons  customarily. using  track  as  passway  for  private  convenience, 

§  4332,  pp.  45S4  to  45SS  (form). 
Persons  on  bridge  or  trestle.  §  4333,  pp.  45S8,  4589  (form). 
Persons  riding  on  hand  car  by  permission  given  without  authority,  § 

4.331,  p.  4.581  (form). 
Persons    riding   on   hand   car    bv   permission    of   section   master,    § 

3616(5).  p.  3891  (form). 
Presumptions  and  burden  of  proof,  §  4354,  pp.  4608  to  4610  (form). 
Right  to  assume  that  travelers  will  keep  or  get  out  of  danger,  §  4334, 

pp.  4589,  4.590  (form). 
Speed  as  evidence  of  negligence,  §§  4322,  4.323,  pp.  4573,  4574  (form). 
Sufficiency  of  evidence  that  engineer  saw  person  injured.  §  4358,  p. 

4611   (form). 
Accidents  to  persons  other  than  employes  or  passengers  riding  on  train, 

duty  to  persons  not  trespassers.  §  4304,  p.  4558  (form). 
Duty  "to  trespassers.  §§  4.305  to  4311,  pp.  4558  to  4564  (form). 
Accidents  to  trains,  §  4299.  p.  4556  (form). 

Assumptions  permissible  as  to  care  that  will  be  exercised  by  other 

companies  for  protection  of  passengers,  §  1599,  p.  1847  (form). 
Duty  to  keep  lookout,  §  4301,  p.  4557  (form). 
Duty  to  stop  on  approaching  crossing  of  another  railroad,   §  4302, 

p.  4557  (form). 
Injuries  by  train  operated  by  another  com])any,  §  4303,  p.  455S  (form). 
Negligence  of  conductor  in  mistaking  time  of  day,  §  4300,  pp.  4556, 

4557  (form). 
Adjacent  lands  or  property,  assumption  of  risks  of  fire  by  adjoining  prop- 
erty owners,  §  4488.  p.  4768  (form). 
Duty  to  keep  free  from  combustible  material,  §  4487,  p.  4767  (form). 
Injuries  to,  from  smoke,  noise,  etc..  §  4297,  pp.  4555,  4556  (form). 
Recovery  by  owners  for  injuries  arising  in  course  of  cx)nstruction,  § 

4280,  p.  4551  (form). 
Backing  train,   care   re(iuired,   §  4320,  pp.   4570,   4571   (form) ;    §  4372(2, 

4),  pp.. 4628,  4629  (form);    §  4373(8),  p.  4635  (form). 
Care  required,  as  to  animals.  S  4461.  p.  4737  (form). 
Bells,  duty  to  ring,  §  4373,  pp.  4620  to  4637  (form). 
Cattle   guards,   defects   in   as  proximate  cause  of  injury  to   animals,   § 

4472,  p.  4749  (form). 
Duty  to  maintain,  §  4464,  pp.  47.39  to  4742  (form). 
Presumption  of  negligence  from  defects  in,  §  4477(5).  p.  4752  (form). 
Construction  and  maintenance,  construction  across  highway,  duty  to  re- 
store street  to  original  cojidition,  $  583,  p.  1050  (form). 
Duty  to  keep  crossing  in  good  condition,  §  4.307,  pp.  4G21  to  4623  (form). 
Injuries   to   adjacent   owners    arising   in    course  of,   §  4289,   p.  4551 

(form). 
Injiiiics  to  riparian  owners  from  constructing  bridge  or  embankment 

across  water  <-ourses,  SS  5190,  5191,  pp.  537S  to  5384  (rorin). 
Iiiterrtrcnce  with  natural  tlow  of  surface  water,  §§  5211,  5212,  pp. 

.54(K)  to  5104  (form). 
Contriliutory  negligence,  defen.se  to  action  for  injuries  to  animals,  §  4473, 

p.  4749  (form). 
Defens(!   to  action  for  iiijuri(\s  to  animals,  duty  of  owner  of  stock 
with  ri-spccf  to  ])reveutiiig  it  fryui  niMuhig  at  large,  §  4474,  pp. 
4749,  47.50  (form). 
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Duty  of  plaintiff  to  keep  gate  in  private  crossing  closed,  §  4475, 
p.  4750  (form). 
Defense  to  recoverj-  for  injuries  from  fires  §  4493  pp.  4773  to  4776 
(form). 
Application  of  doctrine  of  discovered  peril,  §  4494,  p.  4776  (form). 
Defense  to  recovery  for  iniuries  on  track,  care  required  from  chil- 
dren,  §  4348,  pp.  4600,  4601   (form). 
Care  required   from   intoxicated  person,   §  4347,  pp.   4599,  4600 

(form). 
Care  required  from  parent  as  to  child,  §  4349,  p.  4602  (form). 
Comparative  negligence,  §  4353,  pp.  4607,  4608  (form). 
Duty  of  one  riding  on  car  to  avoid  injury  from  car  on  another 

track,  §  4346,  p.  4599  (form). 
Duty  of  traveler  to  exercise  ordinary  care.  §  4341,  p.  4595  (form). 
Duty   of  traveler   to   look  and  listen,   §  4342,  pp.  4595  to  4598 

(form). 
Effect,  §  4350,  pp.  4602,  4603  (form). 
Going  too  close  to  track,  §  4344,  p.  4598  (form). 
Running  in  front  of  train  to  save  property,  §  4345,  pp.  4598.  4599 

(form). 
Using  railroad  track  as  footpath  to  place  of  work,  §  4343,  p. 
4598  (form). 
Contributory  negligence  as  defense  to  crossing  accident,  accident  due  to 
error  of  judgment  of  traveler,  §  4419,  p.  4696  (form). 
Acts  in  sudden  emergencies,  §  4427,  pp.  4700,  4701  (form). 

Emergency  created  by  fault  of  defendant,  §  4428,  p.  4701  (form). 
Application  of  doctrine  of  last  clear  chance,  §  4437,  pp.  4710  to  4715 

(form). 
Attempting  to  cross  track  vs^hile  switch  engine  passing  back  and  forth, 

§  4421,  pp.  4696,  4697  (form). 
Burden  of  proof,  §  4442,  pp.  4720  to  4721  (form). 
Care  required  from  children,  §  4430,  pp.  4701  to  4703  (form). 
Care  required  from  deaf  person,  §  4431,  p.  4703  (form). 
Care  required  in   attempting  to  go  around  string  of  standing  cars 

blocking  crossing,  §  4424,  p.  4698  (form). 
Circumstances    increasing    care    required    from    traveler,    §   4411,    p. 

4689  (form). 
Conduct  of  defendant  as  affecting  care  required,  §  4413,  p.  4692  (form). 
Crossing  between  cars,  §  4422,  p.  4697  (form). 
Crossing  track  on  invitation  of  flagman,  §  4420,  p.  4696  (form). 
Duty  in  general  of  traveler  approaching  crossing,  §  4401,  pp.  4669  to 

4675   (form). 
Duty  of  motorist  to  ascertain  location  of  crossing,  §  4410,  p.  4689 

(form). 
Duty  of  occupant  of  vehicle  approaching  cx'ossing  to  warn  driver,  § 

4429,  p.  4701   (form). 
Duty  to  heed  results  of  observation,  §  4418,  pp.  4694,  4695  (form). 
Duty  to  stop,  look,  and  listen,  §§  4402  to  4407,  pp.  4675  to  4687  (form). 
As  affected  by  failure  of  defendant  to  give  warning,  §  4414,  pp. 

4692,  4693  (form). 
As  affected  by  obstruction  of  view,  §  4412,  pp.  4689  to  4692  (form). 
Effect  of  contributory  negligence,  §  4435,  pp.  4706  to  4710  (form). 

Effect  where  negligence  of  railroad  company  consists  in  violation 

of  ordinance,  §  4436,  p.  4710  (form). 
Inability  to  set  up  as  defense  to  liability  for  reckless  and  wanton 
conduct,  §  4438,  pp.  4716,  4717  (form).. 

§§  1-539.  pp.  3-lOlS.  in  vol  1;  §§  540-1929,  pp.  1021-2150.  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in,  vol.  3;  §§  30S6-4560,  pp.  3477-4S45,  in  vol.  4;  §§  45fil-5361,  pp.  4849-55C4,  in  vol.  6. 


6022 


INDEX 


RAILROADS— Continued, 

Entering   upon    cars    obstructing    crossing    for    purpose    of    crossing 

track,  §  4423,  pp.  4697,  4698  (form). 
Failure  to  lieed  customary  acts  of  flagman  indicating  that  train  was 

coming,  §  4408,  p.  4688  (form). 
Failure  to  heed  warning  of  flagman,  §  4409,  p.  46SS  (form). 
Imputing  negligence  of  driver  of  vehicle  to  guest,  §  4433,  pp.  4704  to 

4706  (form). 
Intoxication  of  traveler,  §  4432,  pp.  4703,  4704  (form). 
Knowledge  of  traveler  of  defects  in  crossing,  §  4426,  p.  4700  (form). 
INIatters   considered   in  determining  question,  §  4444,   pp.  4722,  4723 

(form). 
Position  of  safety  gates  as  affecting  action  of  traveler,  §  4425,  pp. 

4698   to  4700   (form). 
Eight  of  traveler  to  presume  that  warning  will  be  given  of  approach 

of  train,  §  4415,  p.  4693  (form). 
Right  of  traveler  to  rely  on  signal  of  flagman.  §  4416,  p.  4693  (form). 
Right  to  presume  that  requirements  of  ordinance  as  to  speed  and 
warnings  will  be  obeyed,  §  4417,  pp.  4693,  4694  (form). 
Crossings,  crossing  accidents,  acts  in  emergencies,  §  4396,  p.  4664  (form). 
Crossing  accidents,   blocking  street  as  negligence,   §  4388,   pp.  4656, 
4657  (form). 
Care  required  as  dependent  on  whether  country  open  or  settled 

up,  §  4380.  pp.  4653  to  4656  (form). 
Care  required  as  to  runaway  team,  §  4394,  p.  4663  (form). 
Care  required  in  backing  train  or  car,  §  4372(2),  p.  4628  (form) : 

§  4372(4),  p.  4629  (form) ;    §  4373(8),  p.  4635  (form). 
Care   required   where  crossing  blockaded,   §  4389,   p.  4657,  4658 

(form). 
Care  required  while  blocking  crossing  to  avoid  frightening  per- 
sons, §  4.393,  pp.  4662,  4663  (form). 
Circumstances  increasing  diligence  required  to  prevent  accidents, 

§§  4383  to  4387,  pp.  4647  to  4656  (form). 
Contributory  negligence  as  defense,  §§  4401  to  4439,  pp.  4669  to 

4717  (form). 
Crossings  other  than  public  crossings,  §§  4399,  4400,  pp.  4666  to 

4669  (form). 
Duties  in  management  of  train,  locomotive,  or  cars  on  approach- 
ing crossing,  §  4369,  pp.  4624  to  4627  (form). 
Duty   as   to   persons   discovered   standing  on   track,    §  4392,   pji. 

4661   to  4662   (form). 
Duty  not  to  i)crmit  ()l)structions  shutting  off  view  of  track,  §  436S. 

pp.  4623,  4624  (form). 
Duty  to  irive  warning  of  approach  to  crossing,  S§  4373  to  4375, 

pp.  4629  to  4639  (form). 
Duty  to  have  watchman  or  flagman,   §§  4379,  4380,  pp.  4644  to 

4646   (form). 
Duty  to  keep  crossing  in  good  condition,  §  4367,  pp.  4621  to  4623 

(form). 
Duty  to  keep  lookout,  §  4:572,  pp.  4628,  4629  (form). 
Duty  to  stop  car, or  engine,  §  1378,  jip.  4043,  4644  (form). 
Elements  of  <au«e  of  action  in  general,  §  4366,  pp.  4619  to  4621 

(torn.). 
Failure  to  provide  gates  at  crossing  in  violation  of •  ordinance, 

§  4382,  i)p.  4646,  4617  (form). 
Injury  to  cliihl  by  smlilen  movement  of  cars  at  crossing,  §  4395, 

pli.  466;{,  4664   ironii). 
Mailers  cortsiilcicd  Jii  (IclcnniMiiig  iss\i('s,  §  444.".,  p.  4722  (form). 
rresuiii|ition,s  and  liuidi'n  itf  innof,  ^^   I  111,  1112,  jip.  4718  to  4721 
(form). 


^ 
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Reciprocal  dutio.^  of  railroad  company  and  traveler  on  approach- 
ing crossing,  §  4370,  p.  4027   (form). 
Right  of  way  as  between  car  and  vehicle  using  street,  §  4371,  p. 

4628  (form). 
Right  to  assume  that  persons  near  track  will  keep  out  of  danger, 

§  4391,  pp.  4659  to  4661  (form). 
Speed  as  evidence  of  negligence,  §§  4376,  4377,  pp.  4639  to  4643 

(form). 
Sudden  movement  of  freight  cars  bv  pushing  other  cars  against 

them,  §  4.390,  pp.  4658,  4859  (form). 
Violation  of  ordinance  with  respect  to  speed,  §  4877,  pp.  4642, 

4643  (form). 
Warning  by  flagman,  §  4381.  p.  4646  (form). 
Customary  crossings,  duty  to  discover  persons  at,  §  4399,  pp.  4666  to 

4668  (form). 
Duty  to  stop  on  approaching  crossing  of  another  railroad,  §  4.302,  p. 

4557  (form). 
Matters  relating  to   construction,   duty   on   crossing  of  highway   by 
railroad  to  restore  to  original  condition.  §  4291,  p.  4552  (form). 
Recovery  by  railroad  of  expenses  caused  by  construction  of  pub- 
lic highway  across  right  of  way,  §  2301.  p.  2647  (form). 
Private  crossings,  care  required  from  railroad  in  approaching,  §  4400, 
p.   4669    (form). 
Duty  not  to  obstruct,  §  4294,  p.  4553  (form). 
Injuries  to  stock  from  defects  in,  §§  4292,  4293,  p.  4552  (form). 
Depot,   contract  to   build    in    certain   locality,   measure   of   damages   for 

breach,  §  2072,  p.  2438  (form). 
Discovered  peril,  see  "Last  Clear  Chance,"  infra,  this  title. 
Equipment  of  cars,  duty  of  inspection,  §  4363,  p.  4616  (form). 

Duty  under  federal  Safety  Apnliance  Act.  §  4295.  p.  45.54  (form). 
Duty  with   respect  to  employes  of  shippers,   §  4362,  pp.  4615,  4616 
(form). 
Farm  crossings,  precautions  to  be  observed  on  approaching,  §  4400,  p.  4669 

(form). 
Fences,  duty  to  fence,  §  4464,  pp.  4739  to  4742  (form). 

Duty  to  fence,  duty  as  to  gates,  §  4466.  p.  4743  (form). 

Duty  to  repair  breaches  in  fence,  §  4465,  pp.  4742,  4743  (form). 

Failure  to  fence  track  as  proximate  cause  of  injury  to  animals,  §  4471. 

pp.  4746  to  4749  (form). 
Injuries  from  defective  fence,  §  4290,  p.  4551  (form). 
Presumption   of  negligence  from   defects   in   fence   or  cattle   guard. 

§  4477(5),  p.  4752   (form). 
"Waiver  of  rights  by  adjoining  owner.  §  4467,  p.  4743  (form). 
Fires,  assumption  of  risks  by  adjacent  pi-opertv  owners,  §  4488,  pp.  4768. 
4769   (form). 
Care  required   as  to  management  or  operation  of   engines,   §§  4484, 

4485,  pp.  4763  to  4765  (form). 
Contributory  negligence*  §  4493.  pp.  4773  to  4776  (form). 
Damages,  §  4500,  pp.  4789  to  4792  (form). 
Duty   to  exercise  ordinary  care  to  avoid,   §  4481,  pp.  4759  to  4762 

(form). 
Duty  to  have  spark  arresters,  §  4483.  pp.  4762,  4763  (form). 
Duty  to  keep  adjacent  lands  free  from  combustible  material,  §  4487, 

p.  4767  (form). 
Duty  to  keep  right  of  wav  free  from  combustible  material,  §  4486. 
pp.  4765  to  4767    (form). 

§§  1-539,  pp.  3-lOlS,   in  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-30S5,  pp.   2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4S45,  in  vol.  4;    §§  4561-536],  pp.  4849-5564,  in  vol.  5. 
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Duty  with  respect  to  construction  and  condition  of  engines,  §  4482, 

p.  4762  (form). 
For  whose  acts  defendant  liable,  §  4191,  p.  4772  (form). 
Liability  for  fire  set  by  railroad  contractor,  §  4492,  pp.  4772,  4773 

(form). 
Liability  of  railroad  in  general,  §  44S0,  pp.  4754  to  4759  (form). 
Matters  considered  in  determining  question  of  negligence,  §  4496,  pp. 
4781,  4782  (form). 
.   Evidence  that  engine,  setting  fire  alleged,   caused  other  fires,  § 
4497,  p.  4782  (form). 
Presumptions  and  burden  of  proof,  §  4495,  pp.  4776  to  4781  (form). 
Rebuttal  of  presumption  of  negligence  from  fact  that  fire  caused 
by  sparks  from  defendant's  engine,  §  4499,  pp.  4785  to  4788 
(form). 
Proximate  cause,  §§  4489,  4490,  pp.  4769  to  4772  (form). 
Sufficiency  of  evidence  as  to  cause  of  fire,  §  4498,  pp.  4782  to  4785 
(form). 
Flagman  or  watchman,  ability  of  watchman,  §  4380,  pp.  4645,  4646  (form). 
Duty  of  flagman  to  give  warning,  §  4381,  p.  4646  (form). 
Duty  of  railroad  to  have  at  crossing,  §  4379,  pp.  4644,  4645  (form). 
Failure  to  heed  warning  of  as  contributory  negligence,  §  4409,  p.  4688 

(form). 
Right  of  traveler  to  cross  track  on  invitation  of,  §  4420,  p.  4696  (form). 
Right  of  traveler  to  rely  on  signal  of,  §  4416,  p.  4693  (form). 
Flying  switch,  care  required  in  making,  §  4324,  p.  4574  (form). 
Frightening  horses,  contributory  negligence  as  precluding  recovery  for  in- 
tentionally frightening  horse,  §  4450,  pp.  4730,  4731  (form). 
Duty  of  traveler  to  avoid  exposing  his  horses  to  fright,  §  4449,  pp. 

4729,  4730  (form). 
Duty  to  avoid,  §  4393,  pp.  4662,  4663  (form) ;   §  4446,  p.  4724  (form). 
Placing  objects  near  highway  calculated  to  frighten,  §  4447,  pp.  4727 
to  4729  (form). 
Gates  at  crossings,  duty  to  provide,  §  4382,  pp.  4646,  4647  (form). 

Position  of  as  affecting  action  of  traveler,  §  4425,  pp.  4698  to  4700 
(form). 
Headlights,  failure  to  carry  as  negligence  towards  persons  on  track,   § 
4;!19,  pp.  4509,  4570  (form). 
Insufliciency  as  proximate  cause  of  injuries  to  animal,  §  4456,  p.  4735 
(form). 
Killing  dog,  liability  for.  §  798,  p.  1207  (form). 

Last  clear  chance,  application  of  doctrine,  action    for  crossing  accident,  § 
44:!7.  pp.  4710  to  4715   (form). 
Application  of  doctrine,  action  for  injuries  from  fire,  §  4494,  p.  4776 
(form). 
Action  for  injuries  to  person  on  track,  §  4352,  pp.  4003  to  4607 

(form). 
Action  for  injuries  to  stock,  §  4476.  pp.  4750,  4751  (form). 
Lial)ility  for  injuries  to  servants,  see  Master  and  Servant, 
liiciiisccs,  (hity  as  to  licensees  on  track,  §  43.30,  i)p.  4580  to  4584  (form). 
Fxication  of  tracks.  l)nil(lings,  etc.,  contract  with  city  as   to  location,  § 

4288,  )>p.  4550.  45.51  (form). 
Looking  and  listening,  duty  of  person  on  track  at  other  places  than  cross- 
ings, §  4342,  i»p.  4.595  to   1.598  (form). 
Duty  of  traveler  on  apprnaciiing  crossing,   §  4102,  pp.  4675  to  4085 
(form). 
Clrcuiiistancos   excusing   failure    to   look   and    listen,   §   4  106,   pp. 

4686,  4<;S7  (form). 
Duty  as  alTccted  by  failure  of  defendant  to  give  warning,  §  4414, 
pp.  4692,  4093   (form). 
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Duty  as  affected  by  obstruction  of  view,  §  4412,  pp.  4689  to  4692 

(form). 
Duty  to  look  both  ways,  §  4404,  p.  46S6  (form). 
IMace  of  looking  and  listening,  §  4403,  pp.  4G85,  46S6  (form). 
Riaht  to  give  greater  attention  in  one  direction  than  another,  f 

4405,  p.  4686  (form). 
Running  away  of  team  as  excuse  for  failure  to  look  and  listen, 
§  4407,  pp.  4687,  46S8  (form). 
Lookout,  duty  of  railroad  on  approaching  crossing,  §  4372,  pp.  4628,  4629 
(form). 
Duty  of  railroad  with  respect  to  animals,  §  4454,  pp.  4733,  4734  (form), 
Dutv  of  railroad  with  respect  to  persons  on  track,  §  4316,  pp.  4567, 
4568  (form). 
Obstruction  of  view  or  sound,  as  affecting  duty  of  traveler  on  approaching 
railroad  crossing,  §  4412,  pp.  4689  to  4692  (form). 
As  increasing  care  required  from  railroad,  §  4384,  pp.  4648  to  4649 
(form). 
Care  required  with  regard  to  rate  of  si>eed,  §  4387,  p.  4656  (form). 
Duty  of  railroad  not  to  permit,  §  4368,  pp.  4623,  4624  (form). 
Presumptions  and  burden  of  proof,  action  for  crossing  accidents,  §§  4441, 
4442,  pp.  4718  to  4721  (form).  ' 

Action  for  injuries  from  fire,  §  4495,  pp.  4776  to  4781  (form) ;    §  4499, 

pp.  4785  to  4788  (form). 
Action  for  Injuries  to  animals,  §  4477,  pp.  4751  to  4753  (form). 
Action  for  injuries   to  persons  on  track,   §  4354,  pp.   4608  to  4610 

(form). 
Cause  of  fire,  §  4495,  pp.  4776  to  4781  (form). 
Contributory  negligence,   §   4356,  p.  4610  (form);    §  4386(2),  p.  4655 

(form). 
Keeping  lookout,  §  4355,  p.  4610  (form). 

Presumption   from   defects   in   fence   or   cattle    guard,    §   4477(5),   p. 
4752   (form). 
Private  crossing,   see  "Crossings,"   supra,   this   title. 

Proximate  cause,  application  of  doctrine  of  last  clear  chance,  §  4437,  pp. 
4710  to  4715   (form). 
Defective  fence  as  proximate  cause  of  injury,  §  4290,  p.  4551  (form). 
Injuries  at  crossing,  §  4398,  pp.  4665,  4666  (form). 
Injuries  by  fire,  injuries  to  property,  §  4489,  p.  4769  to  4772  (tonn). 

Personal  Injuries,  §  4490,  p.  4772  (form). 
Injuries  to  persons  on  track  at  other  places  than  crossings,  §  4340,  pp. 

4594.  4595  (fonn). 
Leaving   horse   unfastened  as  proximate  cause  of  injury  to  driver, 
§  4351,  p.  4603  (form). 
Signalr.  on  approaching  crossing,  duty  to  give,  §  4373,  pp.  4629  to  4637 
(form). 
Duty  to  give,  duty  as  dependent  on  whether  crossing  is  over  a  public 
highway,  §  4374,  p.  4638  (form). 
Signals  additional  to  the  statutory  ones,  §  4385,  pp.  4649  to  4653 
(form). 
Violation  of  statute  or  ordinance,  §  4375,  pp.  4638,  4639  (form). 
Smoke,  noise,  etc.,  recovery  for  injuries  to  adjacent  property  by  negligent 

operation,  §  4297,  p.  45.55  (form). 
Speed  as  negligence,  §  4E22,  p.  4573  (form). 

Crossing  accidents,  §  4376,  pp.  4639,  4641   (form). 
Duty  with  respect  to  animals,  §§  4458,  44.59,  p.  4736  (form). 
Rate  of  speed  as  dependent  upon  whether  view  of  traveler  obstructed,  , 
§  4387,  p.  46.56  (form). 

§§1-539,  pp.  3-1018,   in  vol   1;     §5  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  vol,  3;    §§  3086-4560.  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Speed  as  contributory  cause  of  fires,  §  44S5,  pp-  4764,  4765  (form). 
Violation  of  ordinance,  §  4323,  p.  4574  (form) ;    §  4377,  pp.  4642,  4643 
(form). 
Steps  over  right  of  way  fence  obstructing  private  crossing,  duty  to  keep 

in  repair,  §  4294,  p.  4553  (form). 
Stock,  injuries  to,  see  "Accidents  to  Animals,"  supra,  this  title. 
Trespassers,  act  of  employe  in  expelling  as  within  scope  of  employment, 
§  4311,  p.  4563  (form). 
Duty   to  discover  presence  of  trespassers  on  train,   §  4306,  p.  45.59 

(form). 
Duty   to   prevent  trespassers  from    boarding  train,   §  4305,   p.   4558 

(form). 
Duty  to  trespassers  if  presence  is  known,  §  4.307,  pp.  4559,  4560  (form). 
Gross  negligence  as  to,  §  4310,  p.  4563  (form). 

Right  to  compel  trespassers  to  leave  train,  §  4308,  pp.  4560  to  4562 
(form). 
Forcing  trespasser   to  leave  train   while  in  motion,  §  4309,  pp. 
4562,  4563  (form). 
Trespassers  on  track,  duty  towards,  §  4329,  p]i.  4577  to  4580  (form). 
Use  of  excessive  force  in  arresting,  §  4298,  p.  4556  (form). 
Who  are,  §  4327,  pp.  4575,  4576  (form). 

Effect  of  signs  warning  pedestrians  to  keep  off  track,  §  4328,  p. 
4577   (form). 
Unavoidable  accidents,  crossing  accidents,  §  4397,  pp.  4664,  4665  (form). 
Injuries  to  animals,  §  4470,  p.  4746  (form). 

To  persons  on  track  at  other  places  than  crossings,  §  4314,  p.  4567 
(form). 
Weeds,  criminal  liabilitv  for  failure  to  exterminate,  §  4296,  p.  4554  (form). 

Whistle,  duty  to  sound*  §  4373,  pp.  4629  to  4637  (form). 

* 

RAPE, 

Assault,  necessity  of  showing,  §  4505,  p.  4799  (form). 

Assault  with  intent  to  rape,  conviction  of  aggravated  assault,  §  4.533,  pp. 
4827.  4828   (form). 
Elements  of  offense.  §  4.528,  pp.  4820  to  4822  (form). 
Female  under  age  of  consent,  §  4531,  p.  4825  (form). 
Intent  to  liave  carnal  knowledge,  §  4.529,  p.  4822  (form). 
Prosecution  for  attempt  to  have  carnal  knowledge  of  female  child,  § 

4532.  pp.  4825   to  4827   (form). 
Use  of  force  or  intent  to  use  force,  §  4.5.'>0.  pp.  4823  to  4S*_'5  (form). 
Burglary  witli  intent  to,  §  1344,  p.  1622  to  1624  (form). 
Capacity  to  commit  crime,  §  4503,  p.  4798  (form). 
Character  of  plaintiff,  effect  of  evidence  as  to  bad  character.  §  4.542,  pp. 

48;'.4,   4835   (form). 
Chastity,   effect   of  previous  unchastity  as   defense  to  statutory   rape,   S 

4.5LM,  pp.  481S,  4819  (form). 
Civil  liability,  S§  4.5.512  to  45.59,  pp.  4842  to  4844  (form). 

lOlcmcriLs  of  cause  of  action,  §  45.52.  ]).  4842  (form). 
Consent,  a^e  of,  §  4.521,  pp.  4816,  4817  (form). 

Assault  on  female  un(i(>r  age  of,  §  4.5;!1.  j).  48,'5.")  (form). 

IndiKin^  intercourse   tliron^ib   sliam   marriage,   §  451.3,  pp.  4805,  4806 

(form). 
Ment.'il  inc:i[i;icity  of  jirosecntrix  to  opjiose.  §  4.507,  p.  4802  (form). 
Noce.ssKy  of  showing  lack  of  consent  in  civil  action,  §  4553,  p.  4842 

(form). 
Want  of  conscid    as  essential   (lenient  of  offense,  §    1.506,   jij).    tsOO  to 
4S01.'  (form). 
Crcdibilily   of  iiroseciitiny   witness,  §    UIO,  p.  ."WS;    §  4516,  pp.  4836,  4837 
(form). 
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Necessity  of  corroboration,  §  4547.  pp.  4S37.  4838  (form). 
Sufiiciency  of  corroboration,  §  4548,  pp.  4838  to  4840  (form). 
Damages,  amount  of  recovery  In  civil  action,  §  4558,  p.  4844  (form). 

Exemplary  damages,  §  4559,  p.  4844  (form). 
Defenses,   snbseniipnt  marriage   of   prosecuting  witness   to   defendant,    | 

4525,  p.  4819  (form). 
Elements  of  offense,  §  4504,  pp.  4798,  4799  (form). 

Statutory  rape,  §§  4521  to  4524,  pp.  4816  to  4819  (form). 
Force,  as  essential  element  of  offense.  §  4.506,  pp.  4800  to  4802  (form). 
Constructive  force,  §  4511,  p.  4803  (form). 
Necessity  of  showing  intent  of  defendant  to  overcome  all  resistance. 

§  4509,   pp.  4802,  4803   (form). 
Necessity  of  showing  use  of  in  civil  action.  §  4554,  p.  4842  (form). 
Necessity  of  use  of  force  sufficient  to  overcome  all  resistance,  §  4510, 

p.  4803  (form). 
Threats  as  equivalent  to  force,  §  4512,  pp.  4803  to  4805  (foi-m). 
Use  of  or  intent  to  use  as  element  of  assault  with  intent  to  rape,  § 
4530.  pp.  4823  to  4825  (form). 
Fraud,  inducing  intercourse  by,  §  4513,  pp.  4805,  4806  (form). 
Husband's  liability  for  rape  of  wife,  §  4508,  p.  4802  (form). 
Identity  of  perpetrator  of  assault,  sufficiency  of  evidence,  §  4545,  p.  4836 

(form). 
Included  offenses,  right  to  convict  of  lesser  offense  included  in  that  charg- 
ed, §  4549.  pp.  4840,  4S41  (form). 
Intent,  presumption  as  to,  §  4536,  p.  4829  (form); 
Intoxication  of  defendant,  effect,  s  4518.  p.  4815  (form). 
Killing  in  the  commission  of,  or  attempt  to  commit,  as  murder,  §  2836,  p. 

3112   (form). 
Matters  considered  in   determining  issues.   §  4.537,  pn.  48?9.  4830  (form). 
Adulterous  disposition  of  defendant,  §  4543,  p,  4835  (form). 

Civil  action.  §  4556,  p.  4843  (form). 
Evidence  of  other  acts   than  that  alleged  in  indictment,  §  4541.  p. 

4834  (form). 
Subsequent  friendly  relations  of  parties,  §  4540,  pp.  4833,  4834  (form). 
Outcry  or  complaint  by  prosecuting  witness,  effect,  as  evidence,  of  prompt 
complaint,  §  4538.  pp.  4830.  4831  (form). 
Effect,  as  evidence,  of  prompt  complaint,  civil  action,  §  4555,  p.  4843 

(form). 
Inference  from  failure  to  make  outcry  or  delay  in  making  complaint, 
§  4539.  pp.  4831  to  4833  (form). 
Civil   action,  §  4555.  p.  4843  (form). 
Parties  to  offense.  §  4519,  p.  4815  (form). 
Penetration,  necessity,  §  4517,  pp.  4813,  4814  (form). 

Necessity,  as  element  of  statutory  rape,  §  4523,  p.  4818  (form). 
Presumptions  and  burden  of  proof,  as  to  intent,  §  4536,  p.  4829  (form). 
Princirals  and  accessories,  §  4.520,  pp.  4815.  4816  (form). 
Punishment,  §  4551,  pp.  4841,  4842  (form). 
Resistance,  §  4514,  pp.  4806,  4807  (form). 

Degree  of  resistance  by  woman,  §  4515,  pp.  4807  to  4812  (form). 
Duty  of  woman  to  make  utmost  resistance  possible,  §  4516,  p.  4812 

(form). 
Necessity  of  physical  resistance.  §  4515(9,  12),  pp.  4811,  4812  (form). 
Necessity  of  showing  in  civil  action,  §  45-54,  p.  4842  (form). 
Statutory  rape,  debauching  unmarried  female  under  certain  age,  §  4.522, 
pp.  4817,  4818  (form). 
Elements  of  offense.  §§  4521  to  4524,  pp.  4816  to  4819  (form). 
Method  of  proving  age  of  prosecuting  witness.  §  4527.  p.  4820  (form). 

§§  1-530,  DP.  3-1018,  in  vol  1;  §S  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3P85,  pp.  21G0-3474, 
in  vol.  3;  §§  3086-4530,  pp.  3477-4845,  in  vol.  4;  §§  45b'l-5:jiJl,  pp.  •1849-3564,  in  vol.  5. 
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RAPE— Continued, 

Necessity  of  sbowing  penetration,  §  4523,  p.  4818  (form). 

Proof  of  time  and  place,  §  4526,  pp.  4819,  4820  (form). 
Sufficieac.v  of  evidence,  §§  4544,  4545,  pp.  4835,  4836  (form). 

Civil  action,  §  4557,  pp.  4843,  4844  (form). 
Verdict,  §  4550,  p.  4841  (form). 

RATES, 

See  Carriers  of  Goods  ;   Warehousemen. 

RATIFICATION, 

Alteration  of  written  instrmiient,  §  742,  pp.  1107  to  1169  (form). 
Attorney    and    client,    unautlioiized    compromise    by   attorney,    §    956,   p. 

1311  (form). 
Banks,  acts  of  officers,  §  1011,  pp.  1350,  1351  (form). 

Corporations,  act  of  employe  in  publishing  libel,  §  3347,  p.  3678  (form). 
Contracts  made  on  behalf  of  corporation,  §§  1909,  1910,  pp.  2140,  2141 
(form). 
Acceptance  of  benefits,  §  1910,  p.  2141  (form). 
Criminal  prosecution   begun  by  another,  §  3565,  p.  3840  ,(form). 
Delivery  of  goods  by  carrier  to  wrong  person,  §  1398,  p.  1677  (form). 
Deposits  in  bank,  unauthorized  payment  by  bank,  §  1025,  p.  1358  (form). 
Duress,  contract  entered  into  under  duress,  §  1846,  p.  2099  (form). 
Essentials,  necessity  of  knowledge  (jf  material  facts,  §  1236,  p.  1519  (form). 
Factors,  unauthorized  sale  by,  §  2400,  p.  2718  (form). 
Husband,  purchase  of  goods  by  wife,  §  3094(2),  p.  3485  (form). 
Infants,  ratification  of  contract  after  reaching  majority,  §  3148,  p.  3520 

(form). 
Insane  person,  deed  of,  §  2130(1),  p.  2503  (form). 
Mistake,  contract  entered  into  under,  §  819,  p.  1218  (form). 
Notes,  unauthorized  delivery  of,  §  1070,  p.  1389  (form). 
Parent,  tort  of  olrlld,  §  4127,  p.  4427  (form). 
Partnership,  contract  made  by  partner,  §  4143,  p.  4436  (form). 

Tort  of  partner.  §  4146.  p.  4438  (form). 
Principal  and  agent,  acts  done  in  assunaed  capacity  of  agent,  §  4227,  pp. 

4498  to  4503  (form). 
Subscriptions  to  stock.  §  1895(2),  p.  2130  (form). 
Wife,  Inisband's  acts,  §  3102,  p.  3489  (form). 
Will  procured  by  undue  influence  or  fraud,  §§  5318,  5319,  p.  5506  (form). 

RATION.\L  DOUBT, 

Propriety  of  instruction  in  civil  cases  requiring  proof  beyond  a  rational 
doubt,  §  247,  p.  482. 

HEAl  >TNG, 

Judicial  decisions,  §§  411,  412,  pp.  731  to  733. 
Requested  instructions,  §  491,  p.  872. 
Statutea,  §§  407,  408,  pp.  728  to  730. 

REAI.    ESTATiO, 

Crowing  tree  as,  §  3297,  p.  3623  (form). 

BfMinisltes  of  license  to  enter  upon.  S  31.38,  p.  3750  (form). 

Rock  as  real  estate,  §  3878,  p.  4215  (fornO. 

Sale,  necessity  of  (b  livery  of  deed  to  constitute  sale,  g  3233,  p.  3580  (form). 

REASON.M'.LE  CARE, 
See  Negligence. 

REASONABLE  DOTIBT. 

Argiiuieiiliitive  Instrnctions,  §  41^,  p.  75;*.. 

Civil   jictiiinH.  necessity  of  inslrnction  with   respect  to,   §  216,  p.    17S. 

i'roiirif'ly  of  Irislrinlion  requiring  proof   l)cyond  a  reasonable  doubt, 
g  247,  p.  482. 
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REASONABLE  DOUBT— Continued, 

Sufficiency  of  evidence  of  plea  of  justification  in  action  for  libel,  § 
3409   (2),  p.  3724   (form). 
Conscientious  belief  in  guilt  of  defendant,  effect,  §  272,  p.  531. 
Consistency  of  existence  of  reasonable  doubt  with  lack  of  probability  of 

innocence,  §  267,  p.  523. 
Construction  of  charge,  §  530,  p.  971. 

Construing  instructions  as  a  whole,  §  535,  p.  1005, 
Definition.  §  261,  p.  509;    §§  1954(1.  6,  14),  pp.  2190,  2193,  2197  (form); 
§  1993,  pp.  2272  to  2300   (form). 
As  actual,  real,  strong,  substantial  or  well-founded  doubt,  §  264,  p. 

518. 
As  one  for  which  reason  can  be  given,  §  263,  p.  516. 
As  one  which  would  influence  or  cause  one  to  hesitate  in  his  private 

affairs,  §  269,  p.  524. 
As  real,  substantial  doubt,  §  264,  p.  518. 
Belief  or  doubt  as  men  as  criterion  of  reasonable  doubt,   §  275,  p. 

539. 
Necessity  of  defining,  §  260,  p.  507. 

Necessity  that  doubt  arise  out  of  all  the  evidence,  §  262,  p.  512. 
Prosecution  for  homicide,  §  3068(2),  p.  3456  (form). 
Each  essential  fact,  necessity  of  proof  of,  §  3327(3),  p.  3660  (form). 
Each  juror,  necessitv  that  each  juror  be  convinced  beyond  a  reasonable 
doubt,  §  274,  p.  534;    §  1994,  pp.  2300,  2301  (form). 
Requiring  acquittal   unless   every   member  of  jury  is  persuaded  of 
guilt  beyond  reasonable  doubt.  §  274,  p.  538. 
Following  instructions  of  court,  duty  of  jury,  §  530,  p.  973. 
General  principles  governing  framing  of  instruction  on,  §  259,  p.  498. 
Giving  benefit  of  doubt  to  state.  §  277.  -p.  541. 
Good  character  of  accused,  as  in  itself  creating  reasonable  doubt,  §  240, 

p.  468. 
Inconsistent  instructions,  §  427,  p.  771. 

Moral  certainty,  interchangeability  of  phrases  beyond  a  re^asonable  doubt 
"and  to  a  moral  certainty."  §  270,  p.  528. 
Requiring  an  abiding  conviction  to  a  moral  certainty,  §  271,  p.  530. 
Necessity,  in  general,  of  instructions  on  doctrine  of  reasonable  doubt  in 
criminal  cases,  §  257.  pp.  495  to  497 :    §§  257,  258.  pp.  495  to  497.- 
Effect  of  enunciation  of  rule  by  counsel.  §  258,  p.  497. 
Necessity  where  guilt  of  defendant  clearly  established,  §  258,  p.  497. 
Opportunity  of  choice  between  two  opposing  theories,  effect  as  creating 

reasonable  doubt,  §  266,  pp.  521,  522, 
Possibility  of  innocence  of  accused  as  basis  for,  §  265,  p.  519. 
Probability  of  guilt  as  consistent  with  reasonable  doubt,  §  268,  p.  523. 
Probability  or  supposition  of  innocence  as  basis  for,  §  2G7,  p.  522. 
Province  of  jury,  invasion  of.  §  66.  p.  119. 
Repetition  of  instructions,  §  278,  p.  542. 
Request  for  instructions,  necessity.  §  258,  p.  497. 

Subsidiary  facts,  application  of  doctrine  of  reasonable  doubt  to,  §  235, 
p;  459  ;    §  1995,  p.  2302  (form). 
.    Sufiiciency  of  evidence  of  particular  matters,  aiding  and  abetting  by  ac- 
cused, §  3081.  pp.  3469,  .3470  (form). 
Defenses  in  criminal  cases,  §  320,    p.  602. 

Defense  of  insanitv,  §  328.  p.  615 ;    §  1941(5),  p.  2176  (form). 
Plea  of  alibi,  §  3.36,  p.  627. 
Degree  of  offense,  §  276.  p.  540;   §  2002,  p.  2314  (form). 

Prosecution  for  homicide.  §  3080,  pp.  3466  to  3469  (form). 
Prosecution  for  larceny,  §  3333,  p.  3663  (form). 

S§  1-539,  pp.  3-1018,  In  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in.  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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REASONABLE  DOUBT— Continued, 

Prosecution  for  robbery,  §  4618,  p.  4888  (form). 
Want  of  evidence  as  basis  of  reasonable  doubt,  §  262,  p.  513. 

REASONABLE  TIME, 

See  Time. 
Question  of,  as  one  of  law,  §  87,  p.  169. 

REASONABLE   VALUE, 

Services,  implication  of  promise  to  pay,  §  .341, 'p.  63.5. 

Recovery  by  attorney  of  reasonable  value,  §§  974  to  977,  pp.  1321  to 

1323  (form). 
Services  of  architect,  §  822,  p.  1221  (form). 
Services  of  broker,  §  1259,  pp.  1534  to  1536  (form). 

RECAPITULATION  OF  EVIDENCE, 

Application  of  rule  requiring  written  instructions.  §  446,  p.  807. 
Power  of  court,  §§  38  to  40,  pp.  77,  78. 
Remedy  for  inaccuracy  in  stating  testimony,  §  283.  p.  550. 
Sufficiency,  §  282,  p.  548. 

RECEIPT, 

Effect  as  evidence  of  payment,  §  4167,  pp.  4452,  4453  (form). 
Power  of  court  to  charge  as  to  effect  of,§  43,  p.  83. 

RECEIVERS, 

Status  of.  in  enforcing  claims  in  favor  of  insolvent,  §  4560,  p.  4845  (form). 
Right  with  respect  to  accommodation  notes  of  which  debtor  payee,  § 
1080,  p.  1393  (form). 

RECEIVING  STOLEN  GOODS, 

Defenses,  payment  of  consideration  for  stolen  property,  §  4565,  p.  4852 
(form). 

Elements  of  offense,  §  4561,  pp.  4S49,  4850  (form). 

Evidence  of  possession  and  purpose  thereof,  effect  of   anonymous  com- 
munication, §  4568,  p.  4853  (form). 

Intent  to  despoil  owner  of  goods  stolen.  §  4563,  pp.  4850.  4851  (form). 

Knowledge  of  defendant  of  theft.  §  4563,  pp.  4850,  4851  (form). 
Sufficiency  of  evidence,  §  4569,  p.  4853  (form). 

fjarceny,  necessity  of  showing  commission  of,  §  4562,  p.  4850  (form). 

Persons  liable,  responsibility  for  acts  of  co-conspirators,  §  4506,  p.  4852 
(form). 

Possession  by  defendant,  character  of,  §  4.564,  pp.  4851,  4852  (form). 
Constructive  possession,  §  4564,  p.  4852  (form). 

Presumptions,  inference  from  posses.sion  of  stolen  goods,  §  4567,  pp.  4852, 
4853  (form). 

RECKLESSNESS, 

E.vomplary  damages  given  because  of,  §  2080,  p.  2442  (form). 

Fraud,  false  statements  recklessly  made  as  constituting.  §  2634,  pp.  2887. 

2888  (form). 
Weapons,  killing  through  reckless  handling  of,  §  2881,  p.  3174  (form);    § 

2891,  pp.  3181  to  3183  (form). 

RECOMMENDATION  TO  MERCY, 

Necessity  aii<l  i)r<>priety  of  instructions,  §  3.56,  p.  654. 

KECONOILING   EVIDENCE, 

Cautionary'  instructions,  §  1765,  pj).  2045,  20K»  (form). 

Necessity   and   prf)pri('ty  of  instr\ictions   as  to  duty   of  .1ury  to  reconcile 
conflifl  iiig  evidence,  8  .'!76,  p.  683. 

ItECONVE.NTION, 

Pleu  ill  reconvention  by  owner  in  action  on  Iniilding  contract,  §  J.';02(2),  p. 
1587  (f<»riu). 
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'RECORDERS, 

See  Register  of  Deeds. 

RECORDS, 

Chattel  mortgage,  proof  of  record  of,  §  1779,  p.  2055  (form). 

Deed,  necessity  of  recording,  §  21:37,  p.  2503  (form) ;   §  2140,  p.  2505  (form). 

Junk  dealei-s,  duty  of,  §  3220,  p.  3571  (form). 

Lease,  necessity  of  recording,  §§  3222,  3224,  p.  3576  (form). 

Lost  records,  effect  of  copies  establislied  in  lost  record  proceeding,  §  4571, 

p.  4854  (form). 
Notice,  effect  of  record  as.  §  1780,  p.  2055  (form) ;    §  3282,  p.  3G09  (form) : 
§  5143,  pp.  5351,  5352  (form). 
RECOUPMENT.  SET-OFF  AND*  COUNTERCLAIM, 
Burden  of  proof,  §  3280(1),  p.  3607  (form). 
Condemnation  proceedings,  setting  off  benefits  against  damages,  §§  2-306 

to  2309,  pp.  2648  to  2653  (form). 
Particular  actions,  action  for  malpractice,  recovery  by  physician  on  coun- 
terclaim. §  4219,  p.  4488  (form). 
Action  for  price  of  goods,  §  4709,  p.  4970  (form) ;    §  4727,  pp.  4984,  4985 
(form). 
Claim  for  goods  not  delivered,  §  4728,  p.  4985  (fonn). 
Relief  awarded  in  case  of  finding  in  favor  of  counterclaim,  §  4570,  p.  48-54 
(form). 
Right  of  defendant  to  afiirmative  verdict,  §  980(1),  p.  1324  (form). 

REDELIVERY  BONDS, 

See  Forthcoming  Bonds. 

REDEMPTION, 

Foreclosure  sale,  requisites.  §  3881,  p.  4218  (form). 

REFORMATION  OF  INSTRUMENTS, 

Conditions  precedent,  restoration   of  status  quo,  §  4574,  pp.  48.55,  4856 

(form). 
Defenses,  want  of  diligence  of  complaining  party,  §  4573,  p.  4855  (form). 
Grounds,  mutual  mistake,  §  4572,  p.  4855  (form). 

Mutual  mistake,  articles  not  specified  in  fire  insurance  policy  through, 
§  2488,  p.  2782  (form). 

REFRIGERATOR  CARS, 

Liability  of  carrier  for  failure  to  furnish,  §  1389,  p.  1673  (form). 

REFUSAL  OF  REQUESTS, 

See  Requests  for  Instructions. 

REGISTER  OF  DEEDS, 

Liability  for  negligence  in  indexing,  §  4575,  p.  4856  (form). 

REGISTRATION, 
See  Elections, 

REINSURANCE, 

Liability  of  reinsurer,  ^  25-39,  pp.  2815,  2816  (form). 

RELATIVES, 

Credibility  as  witnesses,  see  Witnesses. 

RELEASE  AND  DISCHARGE, 

Avoidance,  burden  of  proof.  §  4578(2),  p.  4859  (form). 
For  fraud,  §  4579,  pp.  4860  to  4863  (form). 

Conditions  precedent,  §  4581,  p.  4864  (form). 

Presumptions    and   burden    of   proof   §§   45796),    4580,   pp.   4S63, 
4864   (form). 


§8  1-539    pp.   3-1018,   in  vol   1;     §S  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
iU  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4819-5564,  in  vol.  5. 
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RELEASE  AND  DISCHARGE— Continued, 

Release  of  master  from  liabilitj'  for  injuries  to  servant,  §  3632, 

p.  3905  (form). 
Time  of  rescission,  §  45S1.  p.  4SG4  (form). 
Mutual  mistake  of  fact,  §  4578,  pp.  4858  to  4860  (form). 
Sufficiency  of  evidence,  §  4578(2),  p.  4859  (form). 
Consideration,  effect  of  gross  inadequacy  as  evidence  of  fraud,  §  4579(3), 
p.  4SG1   (form). 
Effect  of  inadequacy,  §  4576,  p.  4857  (form). 
Sufficiency,  §  4579(6),  p.  4863  (form). 
Effect,  §  4577,  pp.  4857,  4S5S  (form). 

Particular  obligations  discharged,  chattel  mortgage,  §  1791,  p.  2060  (form). 
Guarantor,  §  2768,  p.  2992  (form). 
.  Indemnitor,  §  3142,  p.  3516  (form). 
Liability  for  rent,  §§  3273,  3274,  pp.  3604,  3605  (form). 

RELICTION, 

See  Navigable  Waters. 

RELIGIOUS  SOCIETIES, 

Disputes  or  dissensions,  authority  of  another  church  organization  to  set- 
tle. §  4584,  pp.  4865,  4866  '(form). 
Burden  of  proof  with  respect  to  showing  authority  to  settle,  §  4584, 
p.  4865   (form). 
Expulsion  of  members,  power  of  minority,  §  4583,  p.  4865  (form). 
Government  and  control,  power  of  minority,  §  4582.  p.  4865  (form). 
Implied  liability  for  work  done,  §  4585,  p.  4866  (form). 

RELIGIOUS  WORSHIP. 

Disturbance  of,  see  Disturbance  of  Religious  Assembly. 

REMAINDERMEN, 

Right  to  cut  and  remove  timber  from  land,  §  3439,  p.  3751  (form). 

REMARKS  OF  COURT, 

Necessity  of  being  in  writing,  §  446,  pp.  805,  807. 

Remarks  in  making  rulings,  examination  of  witnesses,  etc.,  as  constitut- 
ing improper  comment  on  weight  of  evidence,  §  32,  p.  61. 

REMOTE  AND  PROXIMATE  CAUSE, 

See  Proximate  Cause.  See,  also,  such  titles  as  Carriers  of  Goods ;  Car- 
riers of  Pa.sscngers;  Damages;  Death  by  Wrongful  Act;  Master  and 
Servant;    Negligence,  etc. 

RENT, 

See  Landlord  and  Tenant. 

REPAIRS, 

P.ailment,  liability  of  bailor,  §  986,  pp.  1330,  1.331  (foi-m). 

Landlord  and  tenant,  liability  of  lessor,  st^  Landlord  and  Tenant. 

REPI-rriTION, 

Noccssitv  !ind  propriety  of  repetitimi  of  instructions.  §  414,  p.  73.3. 

Keasoiiiible  doubt,  §  278,  p.  042. 
Objection  to,  as  amounting  to  a  conuiicnt  on  the  weight  of  the  evidence, 
§  HI,  I).  60. 
As  constituting  argument,  §  420,  p.  755. 
As  giving  undue  prominence  to  certain  matters,  §  416,  p.  738;    §  435, 

p.  791. 
Liniiliillons  ol'  rule  against  repetition,  §  415,  p.  7.30. 
Oral   rcix'tition,  pnipiiely,   8    IK!.  ]).  809. 

llcfusnl  of  rccpiests  for  iuslructlons  ou  aul)jects  already  covered,  §§  499  to 
001,  pp.  892  to  918. 
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REPLEVIN, 

Burden  of  proof,  see  "Presumptions  and  burden   of   proof,"   infra   this 

title. 
Damages,  §  4595,  pp.  4875,  4S76  (form). 

Defenses,  special  property  in  sheriff  by  reason  of  levy  of  execution,  § 
4587(1),  pp.  4868,  4869  (form). 
Weakness  of  plaintiff's  title,  §  4591,  p.  4873  (form). 
Demand,  necessity,  §  4590,  p.  4873  (form). 

Nature  and  elements  of  cause  of  action,  §  458G,  pp.  4867,  4868  (form). 
Possession,  necessity  that  plaintiff"  show  right  of  exclusive  and  immedi- 
ate possession,  §  4588,  pp.  4871,  4872  (form). 
Presumptions  and  burden  of  proof.  §  3849,  pp.  4191,  4192  (form) ;    §  4588 

(2),  p.  4872  (form) ;    §  4593,  pp.  4874,  4875  (form). 
Relief  given  defendant  in  case  of  recovery  by  bim,  §  4597,  p.  4873  (form). 
Relief  given  plaintiff'  in  case  of  recovery  by  him.  §  4596,  p.  4876  (foni,). 
Tender  by  defendant,  effect,  §  4592,  pp.  4873,  4874  (form). 
Title  to  maintain,  action  by  third  person  against  one  of  two  co-tenants 
of  pefsonalty,  §  4589,  pp.  4872,  4873   (form). 
Evidence  of  property  in  chattel,  §  4594,  p.  4875  (form). 
Necessity   that  plaintiff"  rely   on  strength  of  own  title,  §  4587(3),  p. 

4870  (form). 
Ri£;ht  of  defendant  to  rely  on  weakness  of  plaintiff"'s  title,  §  4537(1), 

p.  4869  (form). 
Sufficiency  in  general.  §  4587,  pp.  4868  to  4871  (form). 
Title  in  third  person  as  defense,  §  4587(1),  p.  4869  (form). 
What  subject  of,  fences,  §  2472,  pp.  2767,  2768  (form). 

REPORTERS, 

See  Stenographers. 

REPORTS. 

Propriety  of  instructions  quoting  from  judicial  decisions,  §  411,  p.  731. 

REPUTATION, 

Accused,  character  or  reputation,  see  Cbaracter. 

Bastardv   proceedings,   character   or   reputation   of  complaining   witness, 
§'l046.  p.  1372  (form). 
Reputation  of  defendant  for  chastity,  §  1047,  p.  1372  (form). 
Definition,  §  1193(1).  p.  1479  (form). 

Particular  matters  on  which  evidence  of  reputation  considered,  chastity, 
in  civil  action  for  seduction,  §  4792,  p.  5029  (form). 
Existence  of  partnership,  §  413S,  p.  44.33  (form). 

General  reputation  of  dog  as  evidence  of  viciousness,  §  783,  p.  1195 
(form). 
Parties   to   particular   actions,   action   for   breach   of  promise  to   marry, 
character  or  reputation  of  defendant,  §  1186,  p.  1473   (form). 
Action   for   breach   of   promise   to   marry,   reputation   of  plaintiff,    § 

1193,   pp.   1479,   14S0  (form). 
Ac-cion  for  libel  or  slander,  consideration  of  character  of  plaintiff  in 
mitigation  of  damages,  §  3420,  p.  3741  (form). 
Presumptions  with  respect  to,  §  3377(3),  p.  3696  (form). 
Witnesses,  character  or  reputation  as  affecting  credibility,  §  5335,  p.  5532 
(form) ;    §  5339,  p.  5542  (form) ;    §  5342,  p.  5544  (form). 
Character  or  reputation  as  affecting  credibility,   character  of  com- 
plaining  witness   in    proseaition    for   rape,    §    4542,    pp.    4834, 
4835  (form). 
Character  or  reputation  for  truth  and  veracity,  §  5339(2),  p.  5542 
(form) ;    §  5340,  pp.  5542,  5.543  (form). 


1-539,  pp.  3-ini8,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  -3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564.  in  vol.  a. 
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REPUTATION— Continued. 

Propriety  of  instructions  with  respect  to,  §  154,  p.  313. 
Riglit  to  instructions  upon,  §  149,  p.  302. 

REQUESTS  FOR  INSTRUCTIONS, 

Additional  instructions  to  those  given  on  request,  necessity  of  general  in- 
structions, §  120,  p.  218. 
Alternative  requests,  right  to  prefer,  §  480,  p.  863. 
Argument  of  requests,  §  488.  p.  868. 

Construing  granted  requests  with  rest  of  charge,  §  5?A.  p.  1000. 
Direction  of  verdict  in  criminal  cases,  requisites  of  request  for,  §  481,  p. 

863. 
Erroneous  requests,  duty  of  court  to  give  proper  cliarge  on  subject  of 
request,  §  505.  pp.  925  to  928. 
Effect  of  clerical  error,  §  503,  p.  923. 
Power  of  court  to  modify,  §  507,  p.  931. 
Power  of  court  to  reform,  §  504,  p.  924. 
Qualifications  of  rule  that  court  may  refuse,  as  an  entirety,  a  request 

erroneous  in  part,  §  503,  pp.  923,  924. 
Refusal  vrithout  attempt  at  correction,  §§  502,  503,  pp.  918  to  923. 
Rule  that  such  requests  may  be  refused  without  attempt  at  correc- 
tion, §  502,  pp.  918  to  923. 
Exception  to  charge  given  as  equivalent  to  a  request  to  charge,  §  480,  p. 

862. 
Filing  requests,  §  484,  p.  865. 
Granting  requests,  manner  of  giving  requests,  §  491,  p.  872. 

Manner    of    giving    requests,    distinguishing    granted    requests    from 
instructions  given  by  court  on  its  own  motion.  §  436,  p.  795. 
Giving  reasons  for  instructions,  §  491,  p.  874. 
Informing  jury  that  instruction  given  at  request  of  particular 

party,  §  491,  pp.  874,  875. 
Order  of  giving,  §  491,  p.  875. 
Rule   that  court  may,   on   granting  a   correct   request,   vary   its 

phraseology,  §  495.  pp.  880  to  888. 
Rule  that  court  should  give  or  refuse  a  requested  charge  without 
alteration,  §  496,  pp.  888  to  890. 
Inconsistent  requests,  §  494,  p.  879. 
Matters  embraced  in  single  request,  §  480,  p.  863. 

Modification,  duty  of  court  as  to  eri-oueous  requests,  §  .502.  pp.  918  to  923. 
Duty  of  court  to  eliminate  clerical  error,  §  ri03,  p.  923. 
Manner  of  making,  §  408,  pi>.  891,  892. 
Nocessitv,  accomplice  testimony,  §  173,  p.  342. 
Alibi.  §  .3.32,  p.  621. 
Burden  of  proof,  §  204,  p.  ,399. 
Credibility  of  witnesses,  §  146.  p.  298. 

Accused  as  witness,  §  16(i,  jip.  325,  .326. 
Effect  of  false  testimony  upon,  §  17S,  ]^.  .3.52. 
Definition  of  particular  word  or  jihrase,  §  362,  p.  667. 
Degrees  of  crime  charged,  S  315,  j).  .~>96. 
Disr(';;;inliiig  certain  evidence,  S  2i)2,  p.  .'')(!2. 
Dying  declarations,  §  IHS,  p.  .•{K!. 
Effect  of  admissions   in   civil   cases,   §  214,  p.  416. 
Effect  of  circnmstiiiitial  evidence,  §  2.30,  pp.  444,  445. 
Civil  cases.  §  224,  p.  4.33. 
Criminal  cases,  g  22.'>,  p.  4.''.3. 
Effect  of  good  cliaracter  of  accused  as  evidence,  $i  237,  p.  463. 
Expert  testimony.  §  209,  j).  410. 
Fact  or  wr>ighf  of  confessions,  §  215,  p.  41S. 

Failnre  t<»  retpn-st   iiist  iik  ti(»ns  as  precluding  party  imni  complaining 
of  itositive  err(u-  or  misdirection  in  tbose  given,  §  472,  p.  852. 
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BEQUESTS   FOR   INSTRUCTIONS— Continued, 

Rule   where   party   complaining  has  induced   such  error,   §  474, 

p.  S53. 
What  constitutes  positive   error   within   rule   that   court  should 
without  request  correct  such  error,  §  473,  p.  853. 
Form  of  verdict,  civil  cases,  §  387,  p.  704. 

Criminal  cases,  §  388,  p.  706. 
Impeaciiment  of  witnesses,  §  147,  p.  299. 
Intent  of  accused,  §  307,  p.  584. 
Intoxication  of  accused,  eifect,  §  330,  p.  619. 
Limiting  effect  of  certain  evidence,  §  300,  p.  572. 
Penalty  in  criminal  cases,  §  355,  p.  652. 

Positive  and  negative  testimony,  relative  values.  §§  211.  212,  p.  413. 
Preponderance  of  evidence,  §  245,  p.  477. 

Number  of  witnesses  as  element  of,  §  255,  p.  492. 
Presumption  of  innocence,  §  186,  p.  370;    §  188,  p.  372. 
Presumptions  arising  from  suppression  of  evidence,  or  failure  to  pro- 
duce evidence,  §  197,  p.  388. 
Prohibition  against  charging  on  certain  subjects  except  on  request, 
giving  instruction  on  court's  own  motion  as  cured  by  subsequent 
charge  on  request,  §  507,  p.  931. 
Province  of  court  and  jury,  §  367,  p.  676. 
Reasonable  doubt,  §  258,  p.  497. 
Reconciling  conflicting  evidence,  §  376,  p.  684. 
Stating  issues.  §  404,  p.  725. 

To  authorize  the  giving  of  any  instructions.  §  464,  p.  827. 
To  authorize  the  giving  of  instructions  upon  particular  matters,   § 

465,  p.  828. 

To  make  it  duty  of  court  to  give  further  or  more  specific  instructions, 
§  468,  p.  832. 
QuaUfications  of  rule,  §  471,  pp.  850  to  852. 
Specific  application  of  rule  in  criminal  eases,  §  470,  p.  846. 
Specific  application  of  rule  that  instruction  on  some  particular 
phase  of  evidence  must  be  requested,  §  469,  p.  842. 
To   require  giving  of  instructions  on  substantial  issues  of  case,   §§ 

466,  467,   pp.   828  to  830. 
Noting  disposition  of,  §  493,  p.  877. 

Oral  request,  effect  of  oral  request  for  written  instructions,  §  448,  p.  811. 

Passing  on  requests  in  general,  §  489,  p.  869. 

Prematurity  of  requests,  §  477,  p.  8.55. 

Presentation  of  requests  to  court,  argument  of  requests,  §  488,  p.  868. 

Formalities  connected  with,  §  487,  p.  868. 
Punctuation.  §  .502.  p.  923. 

Reformation,  power  of  court,  §  504,  pp.  924.  925. 

Refusal  of  requests,  comments  and  explanations  by  court  on  refusing,  § 
492.  p.  875. 
Effect  of  giving  wrong  reason  for,  §  476,  p.  855. 
Exceptions  to  refusals  to  instruct,  §  525.  p.  961. 
Failure  to  answer  request  as  refusal,  §  489.  p.  870. 
Matters  already  covered  by  other  instructions,  §§  499  to  501,  pp.  892 
to  918. 
Limitations  of  rule  that  court  may  refuse  requests  covered  by 

other  instructions,  §  501,  pp.  916  to  918. 
Specific  application  of  rule  that  requests  covered  by  other  in- 
structions may  be  refused,  §  500,  pp.  914  to  916. 
Modification  of  request  as  refusal  of  it,  §  489,  p.  871. 
Stating  reasons  for  refu.sal,  §  492.  p.  876;    §  503,  p.  924. 
Separating  and  numbering,  necessity,  §  482,  p.  864. 


§§  1-539,  pp.  3-1018,  in  vol  1-  §§  540-132?,  pp.  1021-2150,  in  vol.  2;  §§  1930-3083,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §5  4561-5361.  pp.  4849-5564,  in  vol.  5. 
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REQUESTS   FOR  INSTRUCTIONS— Continued, 
Signing  by  party  or  liis  attorney,  §  4S2,  p.  S64. 
Siibiuission  to  opposing  counsel,  §  483,  p.  865. 
^'ubstitution  by  court  of  instructions  of  its  own  for  correct  instructions 

requested.  §  497,  p.  890. 
Stifiiciency  in  general,  §  480,  p.  860. 
Time  of  making.  §§  475  to  479,  pp.  853  to  860. 
After  retirement  of  jury,  §  479,  p.  858. 
Prenifiturity  of  requests.  §  477,  p.  855. 
Regulation  by  statute  or  nile  of  court,  §  476,  p.  854. 

Operation  and  mandatory  character  of.  §  479,  pp.  858  to  SCO. 
Richt  of  parties  on  return  of  jury  for  further  instructions,  §  458,  p. 

822. 
Rule  in  absence  of  specific  regulation,  §  475,  pp.  853,  854. 
Tardiness  of  requests,  §  478.  pp.  855  to  858. 
Time  of  passing  on  requests,  §  490,  p.  872. 

Use  of  exact  language  of  request  on  granting.  §  495,  p.  880 ;    §  496,  p.  888. 
Waiver  of  right  to  request,  §  466,  pp.  828,  829. 
Written  instructions,  manner  and  time  of  preferring  requests  for,  §  448, 

p.  811. 
Written  requests,  necessity.  §§  485,  486,  pp.  865  to    SOS. 

Necessity,  effect  of  oral  request  for  written  instructions,  §  448,  p.  811. 
Waiver,  §  4S6,  p.  S6S. 

REQUISITES   OF   INSTRUCTIONS. 

See  such  heads  as  Abstract  Instructions ;    Argumentative   Instructions ; 
Confused  Instructions  ;   Form  of  Instructions,  etc. 

RESCISSION, 

See  Cancellation  of  Instruments :    Contracts. 
Contract  for  purchase  of  land.  §§  5127  to  5130.  pp.  5345,  5346  (form). 
Contract  of  sale,  §§  4628  to  4642,  pp.  4899  to  4912  (form). 

Rescission  bv  buyer.  §§  4631  to  4635.  pp.  4901  to  4907  (form). 
Will,  revocation  of,  §§  5320  to  5326,  pp.  5506  to  5510  (form). 

RESCUE, 

Right  of  officer  to  kill  person  attempting  to  rescue  prisoner,  §  2940,  pp. 
3234,  3235  (form). 

RESERVOIRS. 

Duty  of  city  with  respect  to  control  of,  §  3907,  p.  4240  (form). 

RES   GEST.E, 

Necessity  of  defini':ion,  §  359,  p.  664. 

RESIDENCE, 

See  Domicile. 
Non-residence,  as  ground  for  attaclimoiit.  §  041,  p.  1302  (form). 

Ground  for  suspending  running  of  statute  of  limitations,  §  3503,  pp. 
3795,  3796  (form). 

RES  IPS.\  LOQUITUR, 
See  Negligence. 

RESIST  I  N(;   OFFICER. 

Se(^  Obstructir.g  .Justice. 

RESPONDEAT  SUPERIOR, 
See  Master  and  Servant. 

RESTAT'RANTS. 

Liability  for  krr'ijiiig  lii|unr  on  h;md  at  place  of  business,  §  3181,  p.  3542 
(form). 

RESTITUTION, 

Defr-rise  hi  eriniinal  prosecution,  5    KloriM),  p.  4883  (form). 
Enibezzleiiient,  §  2257,  p.  2609  (loriii) 
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EETIREMENT  OF  JURY, 

Additional  instructions  after  retirement,  §  438,  pp.  796,  797;    §§  457  to 
463,  pp.  820  to  825. 
Manner  of  giving,  §  461,  pp.  823,  824. 
Power  or  duty  of  court,  §  478,  p.  858. 
Presence  of  accused  and  Jiis  counsel,  §  463,  p.  825. 
Right  of  parties  to  request,  on  return  of  jury  for  further  instructions, 

§  458,  p.  822. 
Timeliness  of  request  by  party  for  instructions  after  retirement,  § 
479,  p.  858. 
Request  on  return  of  jury  for  further  instructions.  §  458,  p.  822. 
During  arguments  of  requests  for  instructions,  §  488,  p.  869. 
Right  to  except  to  instructions  after  jury  have  retired,  §§  509,  510,  pp. 
935,  936. 

HETIRING  PARTNERS, 

See  Partnership. 

REVIEW, 

See  Harmless  and  Prejudicial  Error. 

REVIEW  OF  EVIDENCE. 

Duty  of  court  to  avoid  expressing  opinion  on  weight,  §  31,  pp.  57,  58. 

REVIVAL, 

Note,  as  against  surety  after  payment  by  principal.  §  1104.  p.  1408  (form). 
New  promise  after  discharge  in  bankruptcy,  §  1009,  pp.  1347,  1348  (form). 
Will,  §  5325,  p.  5509  (form).       '    ' 

REVOCATION, 

See,  also.  Rescission. 
Arbitration   and  award,   agreement  to  submit   to   arbitration,   §  814,   p. 

1215  (form). 
Authority  of  agent,  §  4228,  p.  4503  (form). 
Authority  of  broker,  §§  1233,  1234,  pp.  1513  to  1517  (form). 
Retainer  of  attorney,  §  962,  p.  1313  (form). 
Will,  §§  5320  to  5326,  pp.  5506  to  5510  (form). 

RIGHT  OF  WAY, 

See  Railroads;    Street  Railroads;    Streets  and  Highways. 

RIGHT  TO  INSTRUCTIONS, 

See  Necessity   of  Instructions ;    Requests  for  Instructions. 

RIOT, 

Elements  of  offense.  §  4598,  p.  4877  (form). 

RIPARIAN  RIGHTS, 

See  Navigable  Waters ;    Waters  and  Water  Courses. 

ROADS, 

See  Streets  and  Highways. 

ROBBERY, 

Assault  with  intent  to  rob,  §  4609,  pp.  4884,  4885  (form). 
Claim  of  right,  defense  of  taking  property  under,  §  4605,  pp-.  4882,  4883 
(form). 
Taking  forcible  repossession  of  one's  own  property,  §  4606,  p.  4884 
(form). 
Definition,  §  606,  p.  1067  (form). 
Elements  of  offense,  §  4.599,  pp.  4878  to  4881  (form). 
Express  car,  elements  of  oft"ense  of  robbing,  §  4004,  p.  4882  (form). 
Highway  robbery,  §  4599(1),  p.  4879  (form). 

|§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in,  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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ROBBERY— Continued, 

Included  offenses,  larceny,  §  4562,  p.  4850  (form) ;    §  4614,  p.  4887  ^form). 
Intent  of  defendant,  inference  from  appropriation  of  goods,   §  4617,  p. 
4888  (form). 
Necessity  of  felonious  intent  to  appropriate  property  to  use  of  de- 
fendant, §  4601,  p.  4881  (form). 
Intoxication  of  defendant,  effect,  §  4608,  p.  4884  (form). 
Killing  in  course  of  commission  of  as  murder,  §  2835,  pp.  3107  to  3111 

(form). 
Larceny  distinguished,  §  4600,  p.  4881  (form). 
Motive,  effect  of  influence  of  other  motives  than  that  of  robbery   §  4607, 

p.  4884  (form). 
Parties  to  offense,  liability  as  principal   of  one  aiding  and  abetting,   § 

4610.  p.  4885  (form). 
Pleading  and  proof,  description  of  property  alleged  to  have  been  taken, 
§  4611,  p.  4886  (form). 
Necessity  of  proving  use  of  force.  §  4612,  p.  4886  (form). 
Proof  of  allegation  of  intent  to  maim  or  harm  by  use  of  dangerous 
weapon,  §  4613,  p.  4886  (form). 
Possession  of  property  stolen,  effect  as  evidence,  §  4616,  pp.  4887,  4888 

(form). 
Presumptions  and  burden  of  proof,  §  4605(2),  p.  4883  (form). 
Restitution  as  defense,  §  4605(1),  p.  4883  (form). 
Sufficiency  of  evidence,  effect  of  doubt  as  to  degree  or  grade  of  offense.  § 

4618,  p.  4888  (form). 
Taking  from  person,  necessity  to  constitute  robbery,   §  4599(3),  p.  4879 
(form). 
Wliat  constitutes  taking  from,  §  4603,  p.  4882  (form). 
Taking  from  presence  of  owner  or  possessor,  necessity  to  constitute  rob- 
bery, §  4602,  pp.  4SS1,  4882  (form). 
"Value  of  proi>erty  stolen,  §  4615,  p.  4887  (form). 

ROCK, 

As  real  estate,  §  3878,  p.  4215  (form). 

ROYALTIES, 

See  Mines  and  Mining. 

ROW  BOATS, 

Liability  of  steamer  for  collision  with.  §  1799.  p.  2063  (form). 

RULES  OF  COURT, 

Time  for  giving  instructions,  §  437,  p.  795. 
Time  of  r(>questing  instructions,  §  476.  p.  854;    §  478,  p.  856. 
Mandatory  character  of  regulation,  §  479,  p.  858. 

Reasoniil>leiiess  of  rule  with  respect  to  time  of  presenting  requests 
for  written  instructions,  §  44S,  p.  812. 

RUNNING  AT  LARGE, 

See,  al.so.  Animals. 
Railroads,  duty-  to  animals   nuuiiiig  at   hwnc.  §S  4468.  4469,  pp.  4743  to 

1716   (form). 
Right   of  i)rivat<'  landowner  to  impound   trespassing  animal  as   running 

at  large,  §  791,  p.  1203  (form). 
Right  to  kill  dogs  so  running,  §  802,  p.  1209  (form). 

s 

SALES, 

See,  also,  Exchange  of  Projiorty  :    Vendor  and  Purchaser. 
Accr-jitance  liy  buyer,  Ij  4(;(iO,  i)p.  4922.    I9i:."!  (lorin). 

Accopliince  as  waiver  of  defe<'ts  in  goods,  S  '16(i.'{,  pj).  4924.  4925  (form). 
Effect  of  acceptance  of  part  of  goods,  §  4662,  p.  4924  (form). 
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SALES— Continued, 

Rejection  of  goods  by  pur  chaser  in  bad  faith.  §  4GG1,  pp.  4923,  4{)24 
(form). 
Adverse  possession,  right  to  sell  personalty  in  adverse  possc^ssion  of  an- 

otlier,  §  1772,  p.  2049  (form). 
Bona  fide  purchasers,  effect  of  notice  of  lack  of  title  of  seller,  §  4(584,  p. 

49^9  (form). 
Conditional  sales,  right  of  purchaser  to  maintain  detinue  against  seller, 
§  4742,  p.  4995  (form). 
Subordination  of  right  of  seller  to  lien  of  landlord  of  buyer,  §  32S2, 

pp.  3608,  3609  (form). 
Waiver  of  condition.  S  4743,  pp.  4995,  4996  (form). 
What  constitute,  §  4741,  p.  4995  (form). 
Damages  for  breach  of  contract  by  buyer,  §  4722,  pp.  4981  to  4953  (fc^rni). 
As  dependent  upon  notice  to  buyer  of  resale  to  third  person,  §  4723, 

p.  49S3  (form). 
Duty  of  seller  to  mitigate  damages,  §  4725,  pp.  4983,  4984  (form). 
Recovery  by   seller   of   expenses  caused   by  breach,   §   4724,   p.   4983 
(form). 
Damages  for  breach  of  contract  by  seller,  §  4734,  pp.  4988,  4989  (form). 
As  of  what  time  damages  estimated,  §  4740,  p.  4995  (form). 
Defects  in  goods,  §  4739,  p.  4994  (form). 
Delay  of  seller  in  delivery,  §  4738,  p.  4993  (form). 
Failure   or   refusal,   of  seller   to  perform,   §   4735,   pp.   4989  to  4992 
(form). 
Damages  v.here  goods  purchased  for  resale,  §  4736,  p.  4992  (form). 
Duty  of  buyer  to  buy  other  goods  at  least  possible  price,  §  4737 
pp.  4992,  4993  (form). 
Recovery  of  expenses  by  buyer  on  refusal  to  accept  goods  because  of 
defects  in  quality,  §  4739a,  p.  4994  (form). 
Damages  for  breach  of  warranty,  §  4715,  pp.  4973  to  4977  (form). 
Breach  of  warranty  of  fitness,  §  4717,  pp.  4978,  4979  (form). 
Breach  of  warranty  of  title,  §  4719,  pp.  4979,  4980  (form). 
Duty  of  buyer  to  mitigate  damages,  §  4720,  p.  4980  (form). 
Moneys  paid  in  settlement  of  clfiim  against  purchaser  because  of  in- 
ferior quality  of  goods,  §  4716,  pp.  4977.  4978  (form). 
Sale  of  diseased  cattle,  §  4718.  p.  4979  (form). 
Definition,  §  3189(4),  pp.  3548,  3549  (form). 

Delivery,  constructive  delivery  of  goods,  §  3317(5),  p.  3646  (form) ;    §  4678 
(1),  p.  4935  (form). 
Effect  of  compliance  by  seller  w-ith  purchaser's  directions,  §  4650,  p. 

4915  (form). 
Effect  of  delivery  of  bills  of  lading.  §  4648,  p.  4915  (form).  ' 
Effect  pf  delivery  of  goods   to   common   carrier,   §   4678(4),   p.   4935 

(form). 
Effect  of  delivery  to  agent  of  purchaser  or  third  person  designated  by 

him,  §  4647,  p.  4914  (form). 
Effect  of  failure  to  deliver  all  of  goods  by  vessel  named  as  medium  of 

delivery,  §  4651,  p.  4916  (form). 
Necessity  of  agreement  as  to  date  of,  §  4620,  pp.  4895,  4896  (form). 
Place  of  delivery.  §  4679.  p.  49^36  (form). 

Duty  of  buyer  to  designate,  §  4649,  p.  4915  (form). 
Placing  goods  at  disposal  of  buyer  as  constituting,  §  4646,  p.  4914 

(form). 
Selection  of  goods  from  mass,  §  4680,  pp.  4936,  4937  (form). 
What  constitutes  so  as  to  pass  title,  §  4678.  pp.  4934  to  4936  (form). 
Diseased  animals,  liability  of  seller,  §  808,  p.  1211  (form). 


§§  1-539,  pp.  3-1018,   In  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.   2160-3474. 
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Essential  elements,  constructive  delivei-y  of  possession.  §  .^.317(5),  p.  3646 
(form). 
Offer  and  acceptance,  §§  4619  to  4621,  pp.  4894  to  4896  (form). 
Express  warranty,  see  Warranty,  infra,  this  title. 
Food,  liability  for  selling  spoiled  food,  §  2592,  pp.  2848,  2849  (form). 
Fraud,  liability  of  seller  for  deceit,  see  Fraud. 

Liability  of  seller  for  deceit,  fraudulently  inducing  purchase  of  dis- 
eased animals,  §  2647,  p.  2898  (form). 
Rescission  by  buyer  on  ground  of,  §  4631  to  4035,  pp.  4901  to  4907 

(form). 
Rescission  by  seller  on  ground  of,  §§  4636  to  4638,  pp.  4907  to  4909 
(form). 
Implied  contract,  recovery  on  quantum  meruit.  §  4625,  p.  4897  (form). 
Implied  warranty,  see  Warranty,  infra,  this  title. 

Inspection,    affording  opportunity    to  buyer   for  inspection   and   duty  of 
buyer  to  inspect,  §  4664,  pp.  4925.  4926  (form). 
Implication  of  warrantv  from  lack  of  opportunity  of  buyer  to  inspect, 

§  46S9.  p.  4949  (form). 
Wrongful  or  improper  inspection  by  buyer,  §  4665,  p.  4926  (form). 
Interpretation  of  contract,  property  included.  §  4643,  pp.  4912,  4913  (form). 

Term  of  credit,  §  4645,  pp.  4913,  4914  (form). 
Live  stock,  right  of  third  person  under  agreement  with  seller  in  offspring, 
§  765.  p.  1184  (form). 
•  Modification  of  contract,  or  waiver  by  seller  with  respect  to  price  or  terms 
of  pavment,  §  4676.  pp.  4931  to  4933  (foi™). 
Mutuality  of  obligation.  §  4623,  pp.  4896,  4897   (form). 
Notice,  duty  to  notify  seller  of  defects  discoverable  only  by  practical  use 

of  goods."  §  4666,  p."^4927  (form). 
Offer  and  acceptance,  failure  of  agent  of  seller  to  comuumicate  terms  of 
contract  to  his  principal,  §  4622,  p.  4896  (form).      ' 
Failure  to  agree  as  to  specific  subject-matter  of  sale,  §  4621,  p.  4896 
(form). 
On  approval,  duty  of  buyer  to  return  in  reasonable  time,  §  4671,  n.  4929 
(form). 
Wliat  constitutes  reasonable  time  for  return  of  goods,  §  4671,  p.  4929 
'  (form). 
Oral  contract,  validity,  §§  2660  to  2663,  pp.  2909,  2910  (form);    §  4624,  p. 

4897  (form). 
Parties  to  contract,  §§  4626,  4627,  pp.  4897,  4898  (form). 
Paymejit  of  price,  agreement  to  pay  in  other  goods,  §  4674,  pp.  4930,  4931 
(form). 
As  condition  precedent  to  passing  of  title,  §  4681,  p.  4937  (form). 
Time  of  payment,  §  4675,  p.  4931  (form). 
Perform:! nro  of  contract,  §§  4()40  to  4(;7(;.  pp.  4914  to  49.33  (form). 

Contract  relieving  seller  in  case  of  failure  of  crop,  §  4670,  pp.  4928, 

4929  (form). 
Imi)ossibility  of  performance  as  excuse  for  nonperformance,  §  4669, 

p-  4928  (foi-m). 
Matters  excusing  tender  of,  §  4668,  p.  4928  (form). 
Nonperformance   as    ground    for    rescission,    §    4610,    pp.    4910,    49li 

(form). 
Rule  of  caveat  emptor,  §  4659,  p.  4922  (form). 
Substantial   iicrriniiiance  as  to  kind  or  qualily  of  goofls  delivered,  § 

4655,   p.   4920  (I'orm). 
To  HMlisfaction  of  ))uyer,  §§  4657,  4(i5S,  pp.  4921,  4922  (form). 
Presumptions  and  Iiurdcu  (if  proof,  action  by  buyer  for  breach  of  contract, 
§  4733,  p.  4'.)8,S  (form). 
Action  for  price,  §  4730,  p.  4980  (form). 
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On  attempt  of  buyer  to  rescind  for  fraud,  §  4G32(4),  p.  4005  (form) ; 

S  4(i::;r),  p.  4907   (form). 
Wurrnnty  or  broach  thereof,  §§  4711,  4712,  p.  4971  (form). 
Price,  contract  as  to,  conditioned  on  buyer  getting  all  his  goods  from 

seller,  §  4644,  p.  4913  (form). 
Quality  of  goods,  damages  for  defects,  §  4739,  p.  4994  (form). 

Substantial  performance  as  to,  §  4055,  p.  4920  (form). 
Questions  for  jury,  question  of  jjerfornmnce'  with  respect  to  quality  of 

goods,  §  4655,  p.  4920  (form). 
Eemedies  of  buyer,  defense  of  defects  in  part  of  goods,  §  4729,  pp.  4985, 

4956  (form). 

Elements  of  cause  of  action  for  breach  of  contract,  §  4732,  pp.  4986, 

4957  (form). 

Kelief  awarded  where  breach  of  warranty  sot  up  in  action  for  price, 

.  §  4714,  p.  4973  (form). 
Eight  of  recoupment  or  set-off  in  action  for  price,  §  4727,  pp.  4984, 

4985  (form). 
Set-off  in  action  for  price  on  account  of  goods  not  delivered,  §  4728.  p. 
4985  (form). 
Remedies  of  seller  for  breach  of  contract,  elements  of  cause  of  action  for 
price,  §  4726,  p.  4984  (form). 
Right  to  abandon  contract,  §  4721,  p.  4981  (form). 
Rescission  by  buyer  for  fraud,  §  4631,  pp.  4901  to  4904  (form). 

Fraudulent  representations  as  to  quality  of  goods,  §  4632,  pp.  4904, 

4905  (form). 
Necessity  of  sljowing  reliance  upon  representations  of  seller,  §  4634, 

p.  4906  (form). 
Presumptions  and  burden  of  proof,  §  4632(4),  p.  4905  (form) ;    §  4635, 

p.  4907  (form). 
Restoration    of    status    quo    as    condition    precedent,    §    4632(3),    p. 

4905  (form). 
Right  to  rely  upon  representations  of  seller,  §  4633,  pp.  4905,  4906 
(form). 
Rescission  by  seller  for  fraud,  §  4636,  pp.  4907,  4908  (form). 
As  against  third  person,  §  4641,  p.  4911  (form). 
False  representations   as  to  assets,   §•  4637,  p.  4908  (form). 
False   representations   as  to   solvency   of   third   person   whose  notes 

are  taken  in  payment  by  seller,  §  4639,  pp.  4909.  4910  (forn:). 
Intention  not  to  pay,  §  4638,  pp.  4908,  4909  (form). 
Rescission  for  failure  of  buyer  to  perform  conditions,  §  4640,  pp.  4919. 

4911  (form). 
Eescissi(^n  for  nonperformance  by  seller  or  for  defects  in  goods,  §  ,4628, 
pp.  4899  to  4901  (form). 
Breach  of  warranty,  §  4703,  p.  4965  (form). 

Duty  of  buyer  to  return  goods,  §  4708,  pp.  4968  to  4970  (form). 
Effect  of  acceptance  of  part  of  goods  on  right  to  rescind,  §  4705, 

pp.  4966,  4967   (form). 
Waiver  of  right  to  rescind.  §  4704,  pp.  4965,  4966  (form). 
Effect  of  subsequent  offer  by  seller  to  perform,  §  4629,  p.  4901  (form). 
Recovery  by  seller  of  reasonable  value  where  buyer  retains  defective 

goods,  §  4630,  p.  4901  (form). 
Restoring  status  quo  as  condition  precedent,  §  4628(2),  p.  4900  (form). 
Rescission,  manner  of  effecting.  §  4642,  pp.  4911,  4912  (form). 
Return   of  goods   not   coming   up  to   representations  of   seller,   effect  of 
agreement  of  parties,  §  4672,  pp.  4929,  4930  (form). 
Time  of  exercise  of  right  to  return.  §  4673,  p.  4930  (form). 
Sample,  sale  by,  §  4690,  pp.  4950  to  4952  (form). 
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Time  of  performance,  by  buyer  with  respect  to  receiving  goods,  §  4G.j4.  pp. 
4917,  4919  (form). 
By  seller,  §  4652,  pp.  4916,  '4917  (form).  ♦»- 

Question  for  jury.  §  4656.  p.  4920  (form). 
Reasonable  time,  §§  4653,  4654,  pp.  4917  to  4919  (form). 
Question  as  for  jury,  §  4654(2).  p.  4919  (form). 
Transition  of  title,  as  dependent  upon  delivery  of  goods,  §§  4678  to  4680, 
pp.  4934  to  4937  (form). 
As  dependent  upon  payment  of  price,  §  4681,  p.  4937  (form). 
Eisk  of  loss  or  defects  occurring  or  arising  after  passing  of  title. 

§  4683,  p.  4938  (form). 
Waiver  of  condition  precedent,   §  4682,  pp.  4937.  4938   (form). 
When  title  passes  in  general,  §  4677,  pp.  4933,  49.34  (form). 
Verbal  agreement,  validity  of,  §§  2660  to  2663,  pp.  2909,  2910  (form) ;    § 

4624,  p.  4897  (form). 
Waiver  of  defects  in  goods,  acceptance  by  buyer,  §  4663,  pp.  4924,  4925 
(form). 
Breach  of  warranty,  §  4700,  p.  4963  (form). 

Defects  discoverable  by  inspection,  §  4701,  p.  4963  (form). 
Payment  of  price  as  waiver,  §  4667,  p.  4927  (form). 
Warranty,   apparent  authority  of  agent  to  give,   §.  4248,  pp.  4515,  4516 
(form). 
Breach  as  defense  to  note  for  purchase  price  in  hands  of  transferee, 

§  1092,  pp.  1400,  1401  (form). 
Burden  of  proof  as  to  breach,  §  4712,  p.  4971  (form). 
Conditions    precedent    to    taking    advantage    of   breach.    §    4706,    pp. 

4967,  4968  (form). 
Confining   buyer    to   breaches   alleged    in    his   pleading,    §    4710,    pp. 

4970.  4971  (form). 
Duration   of  warranty  that  goods  are  in  sound   order,  p.  4697,  pp. 

4959,  4960  (form). 
Duty  of  buyer  to  employ  reasonable  skill  in  making  use  of  goods  pur- 
chased, §  4693,  pp.  4957,  4958  (form). 
Dutv  to  afford  opportunity  to  seller  to  remedy  defects,  §  4699,  pp. 

4961  to  4963  (form). 
Effect  of  good  faith  of  seller.  §  4698.  pp.  4960.  4961  (form). 
Elements  of  cause  of  action  for  breach.  §  4685.  pp.  40.39  to  4942  (form). 
Failure  of  buyer,  making  test  of  machinery   purchased,  to  use  all 

parts,  §  4694,  p.  4958  (form), 
luipiicalion   of   warranty   from   sale  by   sample,   §  4690,   pp.  4950  to 
4952  (form). 
Implication  of  warranty  of  fitness,  from  lack  of  opportunity  to  inspect 
goods  before  shipment,   §  4689.  pp.  4919,  49.50   (form). 
From   sale  of  goods  for  particular  purpose,  §  4688,  pp.  4947  to 
4949  (form). 
Liability  of  piuchaser  retaining  article  not  complying  with  warranty, 

§S-  4707,  4708,  i>p.  4968  to  4970  (form). 
Notice  to  seller  of  breacb,  §  4(;90,  ]>]>.  4961  to  49G3  (form). 
Presumptions  and  Imrdcii  of  \n-oof,  SS  4711,  4712,  p.  4971  (form). 
Iteliancc  l)y  jnucliascr  on  representations  of  seller  as  essential  to,  § 

l(;.S7.  PI).  4916,  4917  (form). 
Remedies  for  breacb,  §  4702,  pp.  4964.  4965  (form). 

Right  to   rescind  .sale  for   breacli,   S§  4703   to  4705.   pp.  4965  to  4967 
(form). 
Duty  of  buyer  to  return  u'oods,  §   1708.  ])p.  4968  to  4970  (form). 
Seope  of  and    liillilliiKMit    or   jircacii   llicrcof,  S    1691.   pp.  4952  to  495(J 

(form). 
Scope  of  a8  covering  l>a<i  I'csults  from  improper  luanagenient,  §§  4692, 
469.*;,  pp.  4957,  4958  (form). 
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Scope  of  iniplierl  \Aarranty,  §§  4695,  4606.  pp.  4958,  4959  (form). 
Setting  off  damages  for  breach  against  price,  S  4709,  p.  4970  (form). 
.    Sufficiency  of  evidence  of  breacli,  §  4713,  p.  4972  (form). 
Waiver  of  breacli,  §§  4700,  4701,  pp.  4963.  4964  (form). 
Wliat  constitutes  express  warranty,  §  46S6,  pp.  4942  to  4946  (form). 

SANITY, 

See  Insanity. 

SATISFACTION, 

Sep  Accord  and  Satisfaction. 
Joint  adventures,  effect  of  permitting  one  adventurer  to  control  business 

to  his  own  satisfaction,  §  3214,  p.  3566  (form). 
Requirement  of  contract  that  performance  by  one  party  be  to  satisfaction 
of  other  party,  §  3612.  pn.  38S5.  3SS6  (form). 
Contract  of  sale,  §§  4657,  4658,  pp.  4921,  4922  (form). 
Requiring  proof  to  satisfaction  of  jury,  see  Preponderance  of  Evidence. 

SAVING  QUESTIONS  FOR  REVIEW, 
See  Objections  and  Exceptions. 

SCAFFOLDS, 

Duty  of  master  with  respect  to  safety  of,  §  3685,  pp.  3963  to  3966  (form). 
SCENIC  RAILWAY, 

Care  required  in  operating,  §  759,  p.  1178  (form). 

Injuries  from  collision,  presumption  of  negligence,  §  4094(4),  p.  4407 
(form). 

SCHOOL  LANDS, 

Priority  of  right  of  purchase  of  state  school  lands,  §  4286,  p.  4538  (form). 

SCHOOLS  AND  SCHOOL  DISTRICTS, 
See  School  Lands. 
Reconveyance  of  schoolhouse  property  to  gi'antor,  necessity  of  demand. 

§  4744,  p.  4C97  (form). 
Teachers,  dismissal  before  end  of  term,  §  4746,  p.  4998  (form). 
Qualifications,  §  4745,  p.  4997  (form). 
Right  to  punish  pupil,  §  872(2),  p.  1255  (form) ;    §  907,  p.  1275  (form). 

SCIENCE, 

Duty  of  court  to  charge  as  to  matters  of  science,  §  119,  p.  217. 

SCINTILLA  OF  EVIDENCE, 

Effect  of,  as  preventing  court  from  directing  verdict,  §  104,  p.  192. 
As  sufficient  basis  for  an  iustruction,  §  140,  p.  279. 

SEAL. 

Attaching  as  constituting  alteration  of  note.  §  750,  p.  1172  (form). 
Necessity,  authority  of  agent  to  act  in  relation  to  real  estate,  §  3265,  p. 
3598   (form). 
Sealing  instructions,  §  451,  p.  815. 

SEARCHES  AND  SEIZURES, 

An-est  made  under  search  warrant,  legality,  §  2427,  pp.  2734,  2735  (form). 
Authority  for  search,  illegal  acts  done  at  command  of  supposedly  legal 

authority,  §  4749,  p.  5000  (form). 
Damages  for  wrongful  search  and  seizure,  §  4752,  pp.  5000,  5001  (form). 

Exemplary  damages,  §  4753,  p.  5001  (form). 
Warrant,  necessity  of  search  warrant  to  justify  search,  §  4747,  p.  4999 
(form). 
Necessity  of  search  warrant  to  justify  search,  effect  of  consent  of 
owner  of  house  searched,  §  474S,  p.  4999  (form). 
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Suflicifeucy  to  authorize  searcli,  §  4750,  p.  5000  (form). 

When  authority  under  warrant  terminates,  §  4751,  p.  5000  (form). 

SECONDAItY  EVIDENCE, 
See  Evidence. 

SECRET  PROFITS, 

Accounting  for,  duty  of  agent,  §  4264,  p.  4524  (form). 
Duty  of  partner,  §  4152,  p.  4442  (form). 

SEDITION  ACT, 

Liability  for  violation  of,  §  5157,  p.  5357  (form). 

SEDUCTION, 

Chastity,  acts  of  intercourse  prior  to  alleged  seduction,  effect,  §  4767,  pp. 
5014  to  5016  (form). 
Necessity  of  showing  of,  §  4766(1),  p.  5014  (form). 
Effect,  as  evidence,  of  reputation  of  wouum,  §  4792,  p.  5029  (form). 
Necessity  of  showing  as  element  of  crime,  §  4754,  p.  5004  (form). 

S;  duction  from  path  of  virtue.  §  4765,  pp.  5012,  5013  (form). 
Presumptions  and  burden  of  proof  as  to,  §  4767(2),  p.  5015  (form) ; 

§  4771,  p.  5017  (form). 
Previous  want  of  as  defense  in  civil  action,  §  4790,  pp.  5027,  5028 

(form). 
Reformation  as  ground  of  avoiding  defense  of  previous  want  of,  § 

4791,  pp.  5028,  5029, (form). 
Sutlicienr-y  of  evidence  of  in   criminal  prosecution,   §   4777,  p.   5019 

(form). 
When  prosecuting  witness  deemed  unchaste  at  time  of  seduction,  § 
4766,  pp.  5013,  5014  (form). 
Civil  liability,  §§  4782  to  4795,  pp.  5023  to  5031  (form). 
Consent  to  intercourse,  necessity,  §  4756,  p.  5008  (form). 
Corroboration  of  prosecuting  witness,  necessity,  §  4778,  pp.  5019  to  5021 
(form). 
Necessity,  to  proof  of  promise  of  marriage,  §  4779,  pp.  5021,  5022. 

(form). 
Sufficiency,  §  4780,  pp.  5022,  5023  (form). 

Promise  of  marriage,  §  4781,  p.  5023  (form). 
Criminal  liability,  §§  4754  to  4781,  pp.  5003  to  5023  (form). 
Damages,  §  4794,  pp.  5029,  5030  (form). 

E.\emplary  damages,  §  4795,  pp.  5030,  5031  (form). 
Debauchery,  when  woman  deemed  debaudiod,  §  4755,  p.  5007  (form). 
Defenses,  age  of  defendant,  §  4769,  p.  5016  (form). 

l'"ff('('t  of  marriage  to  pros(>cuting  witness,  §  4770,  p.  5017  (form). 
Inabilitv  to  marrv.  §  4769.  pp.  5016,  5017  (form). 
IJjie  of  force,  §  4756,  p.  5008  (form). 
Defenses  to  civil  action,  §  4788,  p.  5026  (form). 

Agreement  to  settle  claim   against  defendant  or  not  to  prosecute,  § 

4789,  pp.  5026,  5027   (form). 
Effect  of  previous  want  of  chastity,  §§  4790,  4791,  pp.  5027  to  5029 

(form). 
Use  of  force,  §  4784,  p.  5025  (form). 
Dofmilion  and  el(>monts  of  offense,  S  4754.  pp.  5003  to  5007  (form). 
Kieiiicnls  of  muse  of  civil  aclion,  §  4782,  ])]).  5023  to  5025  (form). 

Promise  of  marriage,  §  47.s;',.  ji.  .5025  (form). 
Force,   effect  of   use   of,   as   defense   to  criminal   pros(>(  ulion,    §.  4756,  p. 
500S    (form). 
Eff<'(-1,  of  use  of,  in  addition   to  arlinces  as  defense  to  civil  action,  § 
4784.  p.  5025  (form). 
Mutters   foiisidcred    on    issues,   excliKliiig   matters   not  sni)i)orted   by   any 
evidence,  §  4793,  p.  5029  (form;. 
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SEDUCTION— Continued, 

Evidence  of  otlier  acts  than  that  specified  in  indictment,  §  4772,  pp. 
5017,  5018  (form). 
Parent's  ri^^ht  of  action,  adult  woman,  §  4787,  p.  5026  (form). 
Necessity  of  showing  loss  of  services,  §  4786,  p.  5026  (form). 
Use  of  force,  §  4785,  p.  5025  (form). 
Persons  seduced,  seduction  of  ward,  §  4768,  p.  5010  (form). 
Promise  of  marriage,  as  element  of  cause  of  civil  action,  §  4783,  p.  .5025 
(form). 
As  element  of  criminal  offense,  §  4761,  pp.  5010,  5011  (form). 
Corrohoration    of   prosecuting   witness,    necessity,    §    4779,   pp.    5021, 
5022  (form). 
Sufficiency,  §  4781,  p.  5023  (form). 
Effect,  as  evidence,  of  promise  after  birth  of  child,  §  4774,  p.  .5018 

(form). 
Effect  of  conditional  promise  of  marriage.  §  4762,  p.  5011  (form). 

Promise  conditioned  on  pregnancy,  §  4763,  pp.  5011,  5012  (form). 
Effect  of  promise  to  hasten  marriage,  §  4754(2).  p.  5004  (form). 
Evidence  bearing  on  question  of,  §  4773,  p.  5018  (form). 
Necessity  of  reliance  on,  §  4764,  p.  5012  (form). 

Sufficiency  of  evidence  in  cl'lminal  prosecution,  §  4776,  p.  5019  (form). 
Seductive  influences,  concurrence  with  intercourse,  §  4760,  p.  5010  (form). 
Deception,  §  4757,  p.  5008  (form). 

Extent  of  influences  exerted,  §  4758,  pp.  5009,  5010  (form). 
False  promises,  §  4757,  p.  5008  (form). 
Seductive  arts  or  promises  as  necessary  element  of  crime,  §  4757,  pp. 

5008.  5009  (form). 
Temptations,  J  4758(1),  p.  5009  (form); 
Use  of  arts,  §  4759,  p.  5010  (form). 
Sufficiency  of  evidence,  in  criminal  prosecution,  §  4775,  p.  5018  (form). 

self-i5efense. 

See  Assault  and  Battery ;   Death  by  Wrongful  Act ;    Homicide. 

SELF-SERVING  DECLARATIONS, 

Effect  of  exculpatory  statements  contained  In  alleged  confession  of  ac- 
cused. §  220.  p.  426. 
Right  of  court  to  charge  upon  weight  of,  §  46,  pp.  88,  89. 

SENTENCE, 

See  Punishment. 

SEQUESTRATION, 

Wrongfully  suing  out  writ,  lial;ility  for  damages,  §  4796,  p.  5031  (form). 

SERVICE  OF  PROCESS, 

See  Process. 

SET-OFF  AND  COUNTERCLAIM, 

See  Recoupment;    Set-Off  and  Counterclaim. 

SETTLEMENT, 

See  Compromise  and  Settlement. 

SEWERS, 

See  Municipal  Corporations. 
Performance  of  contract  for  construction  of,  §  3889,  p.  4229  (form). 

SEXUAL  INTERCOURSE, 

See  Abduction  ;    Fornication  ;     Incest ;    Lewdness  ;    Prostitution  ;     Rape  : 
Seduction. 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vo.l.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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SHEEP, 

Killing  by  dogs,  apportionment  of  damages  between  owners  of  dogs,  § 
773,'"pp.  1189,  1190  (form). 

SHERIFFS  AND  CONSTABLES, 

See,  also,  United  States  Marslials. 
A-uthority  to  release  property  from  attachment.  §  947,  p.  1304  (form). 
Bond,  liability  on  bond  for  failure  to  indorse  on  exec-ution  date  of  its 

delivery,  §  479S,  pp.  5032,  5033  (form). 
Credibility  as  witnesses,  §  161,  p.  319. 

Liability  of  sheriff,  false  return  of  process,  §  4799,  p.  5033  (form). 
For  conversion,  §  4797,  p.  5032  (form). 
In  replevin,  §  45S7(1),  p.  4868  (form). 
On  bond,  §  4798.  pp.  5032,  5033  (form). 
Releasing  attachment,  §  4800,  pp.  5033  to  5035  (form). 
Wrongful  attachment,  §  4801,  pp.  5035,  5036  (form). 
Presumptions  and  burden  of  proof,  in  action  on  bond  of  sheriff,  §  4798,  p. 
5032  (form). 

SHIPPING, 

See,  also,  Collision  ;    Ferries. 
Charter  partv,  excuses  for  failure  of  owner  to  deliver  vessel,  §  4802,  pp. 
5037,  5038  (form). 
Excuses  for  faihu'e  of  owner  to  deliver  vessel,  burden  of  proof,   § 

4802,  p.  5038  (form). 
Liability  of  charterer  to  owner  for  loss  of  vessel,  §  4803,  pp.  5038  to 
5040  '(form). 
Injuries  bv,  collision  by  steamer  with  lock  gate  causing  personal  injuries, 
§  4806,  pp.  5041,  5042  (form). 
Contributory  negligence  as  defense,  §  4805,  p.  5041  (form);    §  4808,  p. 

5043  (form). 
Determination  of  cause  of  personal  injuries,  §  4809,  p.  5043 ;   §  4813, 

p.  5045  (form). 
Injuries  to  dwelling  standing  in  part  below  high-water  mark,  §  4805, 

pp.  ,5040,  5041  (form). 
Intoxication,  of  captain  of  steamer,  §  4807,  p.  5042  (form). 
Injuries  to.  right  to  destroy  sunken  barge  apparently  abandoned,  §  4804. 

p.  5040  (form). 
Passengers,  injuries  to,  §  4810,  pp.  5043,  5044  (form). 

Injuries  to,  contributory  negligence  as  defense.  §  4812,  p.  5045  (form). 
Degree  of  care  rwiuircd  to  avoid.  §  4811,  p.  5044  (form). 
Questions  for  jury,  cause  of  injuries  to  passengers,  §  4813,  p.  5043  (form). 

SHOWS, 

See  Theaters. 

SIDEWALKS, 

See  'Municipal  Corporations. 

SIGNALS, 

See  Master  and  Servant;   Railroads. 

SIGNATURE, 

Acknowledgment  as  et]uivalent  to,  §  640,  p.  1004  (form). 

Bills  and  notes,  lack  of  authority  to  sign  as  dercnse,  §  1110,  p.  1411  (form). 

Signing  l)y  agent,  §  lOlil,  ]}.  13.S2  (form). 

Signing  note  in  blank,  §  lU(iU.  p.  1382  (form). 
Omdiliiinal  signature  to  note,  Sij  1111  to  1113.  pp.  1411  to  1414  (form). 
.In(lg<',  neccssily  of  sigidng  instructions  by  trial  judg(>,  §  451,  p.  814. 

Signing  by  trial  judge  of  niciiioraiidiiiu  rclaling  to  disposition  of  re- 
(jncKts,  S  49."'.,  J).  S77. 
MnrU,  signing  by,  S  4S14,  ji.  .5015  (form). 
Obtaining  by  false  pretenses,  §g  24(17  to  2171,  pp.  2764  to  2766  (form). 
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SIGNATURE— Continued, 

Proof  of  handwriting,  §  2350,  pp.  2GS2,  2683  (form). 
Requests  for  instructions,  §  482,  p.  864. 

SILENCE. 

As  admission,  §  1965,  p.  2213  (form). 

SINGLING  OUT  PARTICULAR  MATTERS, 
See,  also.  Undue  Prominence. 
Duty  of  court  to  avoid.  §§  431  to  436,  pp.  774  to  795. 

Applications  of  rule  against,  §  432.  pp.  784  to  789. 
Limitations  of  rvile  against,  §  434.  pp.  792  to  794. 
Testimony  of  particular  witnesses,  propriety  of  singling  out,  §  433,  pp.  789 
to  791. 
Singling  out  party  for  comment  as  to  credibility  as  witness,  §  1(54,  pp. 
322  to  325. 

SLANDER, 

See  Libel  and  Slander. 

SLEEPING  CAR  COMPANIES, 

Guarding  personal  property  of  passenger,  duty  with  respect  to,  §  1745,  pp. 
2032.  2033   (form). 
For  what  property  company  may  be  held  responsible,  §  1746,  p.  2033 
(form). 

SMALL  POX. 

Pesthouse,   injuries  from   vicinity   of,   liabMity   of  city,   §   3902,   p.    4237 
(form). 

SMART  MONEY, 

See  Damages 

SNOW, 

See  Carriers  of  Passengers ;    Municipal  Corporations. 
Duty  of  garage  keeper  in  construction  of  a.'oof  to  protect  from  excessive 

fall  of  snow,  §  2740,  p.  2973  (form). 
Street  railroads,  liability  for  allowing  accumulation,  §  4927,  p.  5192  (form). 

SOFT  DRINK  DISPENSARIES, 

Liability  for  keeping  intoxicating  liquor  on  hand,  §  3181,  p.  3542  (form). 

•SPANISH  FEVER, 

Duty  of  owner  of  cattle  to  guard  against  communication  of,  §  806,  p.  1210 
(form). 

SPECIAL  DAMAGES, 

Carrier's  liability  for  delaying  shipment,  §  1422,  p.  1690  (form). 
Definition,  §  2085,  p.  2445  (form). 

SPECIAL  INTERROGATORIES, 

Necessity  or  propriety  of  instructions  where  case  submitted  on  special 
interrogatories,  §  118,  p.  213 ;    §  301,  pp.  577,  578. 
Consistency  between  special  findings.  §  303,  p.  581. 
Duty  of  jury  with  respect  to  answering  special  questions  submitted, 

§  366,  p.  673. 
Effect  \of  special  findings,  §  302,  p.  579. 
Measure  of  damages,  §  341,  p.  637. 

Requiring  jury  to  harmonize  general  verdict  with  special  findings,  § 
303,  p.  581. 
Sufficiency  of  instructions  upon  burden  of  proof  on  submission  upon  spe- 
cial issues,  §  205,  p.  400. 

§§  1-539,  pp.   3-lOlS,    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  voil.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  S477-4S45,  in  vol.  4;    §§  4561-5361.  pp.  4849-5564,  in  vol.  o. 
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SPECIAL  INTERROGATORIES— Continued, 

AVritten  instructions,  duty  to  give  on  submission  of  special  issues,  §  444, 
p.  804. 
•  Duty  to  instruct  in  relation  to  answer  to  special  interrogatories,  § 
446,  p.  808. 

SPECIAL  VERDICT, 

See  Special  Interrogatories. 

SPECIFIC  PERFORMANCE, 

Sufficiency  of  evidence,  contract  to  make  will,  §  4815,  pp.  5046,  5047 
(form). 

SPEED, 

See  Carriers  of  Passengers;    Motor  Vehicles;    Railroads;    Street  Rail- 
roads ;    Streets  and  Highways. 

SPELLING, 

See  Form  of  Instructions. 

SPOTTERS, 

Propriety  of  instructions  on  credibility  of  testimony,  §  20,  p.  35. 

SPRINGS, 

See  Waters  and  Water  Courses. 

STABLES, 

See  Livery  Stable  Keepers. 

STAGECOACHES, 

Degree  of  care  required  to  protect  passengers  from  injury,   §  1535,  pu 
1784  (form). 

STALLION, 

Duty  of  owner  to  restrain,  §  770,  p.  1188  (form). 
Fee  for  service,  insurance,  §  4810,  p.  5048  (form). 

STATES, 

Boundaries,  middle  line  of  main  channel  of  river,  §  4817,  p.  5048  (form). 

STATUS  QUO, 

Necessity  of  restoring  as  condition  precedent  to  cancellation  of  instru- 
ment or  rescission  of  agreement,  §  136S,  p.  1G46  (form) ;    §  1847,  p. 
2100  (form). 
Avoidance  of  compromise  and  settlement,  §  1802,  p.  20GS  (form). 
Rescission  by  buyer  of  contract  of  sale,  §  4628(2),  p.   4900  (form); 
§  4632(3),  p.  4905  (form). 

STATUTES, 

Mandatory   statutes,   particTilar   matters,    giving   additional    instructions 
after  retirement  of  jury,  §  457,  p.  822. 
Particular  matters,  noting  disposition  of  requests  for  instructions,  § 
403,  p.  878. 
Requirement  of  submission   to   jury   of   issues    "arising   on    the 

pleadings,"  §  118,  p.  211. 
Re(|uirenH'iit  of  written  instructions,  §  443,  p.  802. 
TiiiK!  of  giving  instructions,  §  4.'5S,  ]).  706. 
Time  of  recpiesting  instructions,  §  479,  ]^.  8."')8. 
Minor  employed  in  violation  of  statute,  liability  of  master  for  injuries  to, 

S  .■!79."»,  p.  412S  (form). 
Particular  subjectH,  limitntion  of  time  for  giving  instructions,  §  4.37,  p.  706. 
Limitation   of  time  for  requesting  instructions,  §§  476,  478,  pp.  854, 

s.-.o. 

Written  instructions,  effect  of  statutes  requiring,  §  143,  p.  802. 
Pri'senlment  to  Jury,  duty  to  giv<'  exact   ];iiigiinge,  S    I^O,  p.  7.30. 

2>lfce8sity  or  jtntpri(!(y  of  ([uoting  from  statutes  or  giving  their  sub- 
Btauce,  §  407,  p.  728. 
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STATUTES— Continued, 

Following  language  of  statute  in  defining  statutory  terms,  §  3G4, 

p.  671. 
Following  language  of  statute  in  framing  instructions  on  circum-  <. 
stantial  evidence,  §  2?>1,  p.  446. 
Rule  requiring  written  instructions  as   affecting  power  of  court  to 

read  statute,  §  444,  p.  b03. 
Statutes  containing  irrelevant  provisions,  §  408,  ijp.  729,  7.30. 
Province  of  court  and  jury,  determination  of  existence  of  statute,  §  94, 
p.  178. 
Interpretation  of,  §  94,  p.  178. 
Reference  to  statutes,  method,  §  410,  p.  7.30. 

Strict  construction  of  statutes  in  derogation  of  common  law,  §  32,  p.  61. 
Violation  as  negligence,  see  Negligence. 

Contributory  negligence,  §§  3793,  3794,  pp.  4127,  4128  (form). 
Requirements   as   to  particular  matters,    elevators,    §   1572,   p.    1817 
(form). 
Fire  escapes,  §  3650.  p.  3920  (form). 

Obstruction  of  navigable  waters,  §  4037,  pp.  4346,  4347  (form). 
Operation  of  vehicles  on  streets.  §  4956,  pp.  5216  to  5218  (form); 
§§  4976,  4977,  pp.  5237  to  5239  (form) ;    §  4987,  pp.  5245,  5246 
(form);    §  5008,  p.  5262  (form). 

STEALING, 

See    Burglary;     Embezzlement;     False   Pretenses;     Larceny;     Receiving 
Stolen  Goods ;    Robbery. 

STEER, 

Injuries  inflicted  by  wild  steer,  liability  of  owner,  §  769,  p.  1186  (form). 

STENOGRAPHERS, 

Oral  instructions  taken  down  by  court  stenographer  as  charge  In  writing. 
§  449.  p.  813. 

STIPULATIONS, 

Effect,  stipulation  as  to  facts  made  to  prevent  continuance,   §  1820,  p. 
2084  (form). 
Testimony  of  absent  witness,  §  .5350.  p.  .5554  (form). 
Waiver  of  written  instructions,  scope  of  stipulation,  §  447,  p.  810. 

STOCKBROKERS, 

See  Brokers. 

STOCK  EXCHANGE, 

See  Boards  of  Trade. 

STOCKHOLDERS, 
See  Corporations. 

STOLEN  PROPERTY, 

See  Burglary  ;    Larceny ;    Possession ;   Receiving  Stolen  Goods. 

STORAGE, 

See  Warehousemen. 

STREAMS. 

See  Navigable  Waters ;    Waters  and  Water  Courses. 

STREET  RAILROADS. 

See,  also,  Carriers  of  Passengers. 
Abutting  owners,   injuries  to.  jars,   etc.,  ca'used  by  operating  cars  over 

defective  track.  §  4864.  p.  5114  (form). 
Accidents  to  animals,  contributory  negligence  as  defense,  §  4891(10),  p. 
5157  (form). 

§§1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3nS5,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 

INST.TO  Juries— 379 
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STREET  RAILROADS— Continued, 

Accidents   to   persons   in   street,    assumptions   permissible   to   motorman 

with  respect  to  movements  of  travelers,  §§  4839,  4840,  pp.  5081  to 

5087  (form). 
Care  required  from  driver  of  horse  car,  §  4825,  p.  5062  (foinn). 
Care  required  in  narrow  places  such  as  bridge,  §  4820(10),  p.  5059 

(form). 
Cai'e  required  to  avoid  collision  with  vehicles  of  fire  department,  § 

4847,  pp.  5091,  5092   (form). 
Circumstances  increasing  care  required,  §  4844,  pp.  5089,  5090  (form). 
Contributory  negligence  as  defense,  §§  4865  to  4894,  pp.  5114  to  5164 

(form). 
Degree  of  care,  in  general,  required  to  avoid,  §  4820,  pp.  5055  to  5060 

(form). 
Duty  as  affected  by  character  of  place  of  accident  as  public  highway, 

§  4846,  p.  5091  (form). 
Duty  as  to  equipment,  §§  4822  to  4824,  pp.  5061,  5062  (form). 
Duty  as  to  vehicle  forced  near  track  by  other  vehicles,  §  4853,  p. 

5096  (form). 
Dutv  on  approaching  another  car  discharging  passengers,  §  4845,  pp. 

5()90,  5091  (form). 
Dutv  on  approaching  street  crossing,  §  4835,  p.  5079  (form). 
Duty  to  children.  §§  4857  to  4860,  pp.  5099  to  5108  (form). 
Duty  to  deaf  persons,  §  4856,  p.  5099  (form). 

Duty  to  keep  lookout,  to  sound  signals,  and  to  keep  car  under  con- 
trol, §  4828,  pp.  5066  to  5071  (form). 
Duty  to  person  suddenly  knocked  upon  the  track,  §  48-51,  p.  5095 

(form). 
Duty  to  stop  car,  §  4833,  pp.  5075  to  5079  (form). 

Elements  of  cause  of  action  in  general,  §  4818,  pp.  5054,  5055  (form). 
Error  of  judgment  of  person  injured.  §  4876,  pp.  5130,  5131  (form). 
Injuries  to  person  in  street  from  collision  between  cars,  §  4837,  p. 

5080  (form). 
Injury  to  persons  apparently  unconscious  of  danger,  §  4850,  p.  5093 

(form). 
Injury  to  persons  traveling  parallel  with  and  close  to  track,  §  4854, 

pp.  "5096  to  5098  (form). 
Injure'  to  persons  undertaking,  after  deliberation,  to  cross  in  front  of 

car,  §  4849,  pp.  5093,  5094  (form). 
Intent  to  injure,  §  4819,  p.  5055  (form). 
I>ookout,  duty  to  keep,  §  4828,  pp.  5066  to  5071  (form). 
Mntters    considered    in    determining    issues,    §    4897,    pp.    5168,    5169 

(form). 
Rate  of  speed,  §  4831,  pp.  5072  to  5074  (form) ;    §  4842,  pp.  5087,  5088 

(form). 
Refij)rocal  rights  of  street  car  company  and  others  usin^  streets,  § 

4827,  pp.  50fJ3  to  5060   (form). 
Ri'.;lit  to  assume  that  traveler  will  stay  off  track  when  car  approach- 
ing. §  4840,  pp.  5084  to  5087  (form). 
Starting  car  while  vehicle  on  track  immediately  in  front,  §  4830,  p. 

.5072  (form). 
Time  and  place  of  sounding  signals,  §  4S'J9,  pj).  .5071,  5072  (form). 
Use  of  electrlclly  as  affecting  care  retiuircd,  S  ISiZli,  ]>.  5(H!3  (form). 
Violation  of  ordinance,  SS  4841  to  4Si;!,  ])p.  .5087  to  5089  (form). 
Cbildrcii,  care  rcqiiiicd  of,  S  4SS7.  jip.  5M(),  5141  (Lorni). 
Duly  l'>,  S  ■1*^">7,  Iip-  •''•OO:)  to  5105  (form). 

"ciiiMrcii  trcs|iiissiiig  <»n  cjir,  S5i  I^Hl),  4860,  j>p.  5105  to  5108  (form). 
.Moving  ciiild  from  inider  c;ir.  S    1S.5S,  )>.  5105  (form). 
Construction   and   niMintcnnncc,  diil\    niulcr  ordiniiiicc  iis  to  condition  of 

Ktroct,  §  49;{0,  pp.  5J90,  5197   (louu). 
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Duty  with  respect  to  bridge  across  street,  §  4924,  p.  5191  (form). 
Liability  for  allowing  snow  to  accumulate  in  street,  §  4927,  p.  5192 
(form). 
Contributory  negligence  of  person  injured  by  street  car,  acts  in  sudden 
peril  or  emergency,  §  4SS2,  pp.  5136,  5137  (form). 
Burden  of  proof,  §§  4895(3-5),  4896,  pp.  5165  to  5167  (form). 
Care  required  from  intoxicated  person,  §  4886,  p.  5139  (form). 
Care  required  from  street  sweeper,  §  4884,  p.  5138  (form). 
Care  required  in  taking  up  position  near  track,  §  4874,  p.  5129  (form). 
Care  requii-ed  of  agent  of  plaintiO:,  §  4885,  pp.  5138,  5139  (form). 
Care  required  of  children,  §  4887,  pp.  5140,  5141  (form). 
Choosing  dangerous  way  to  cross  track,  §  4869,  p.  5122  (form). 
Circumstances   increasing  care  required   from   traveler,   §   4878,   pp. 

5131,  5132  (form). 
Doctrine  of  last  clear  chance,  §§  4891,  4892,  pp.  5145  to  5162  (form). 
Duty  of  drivers  of  vehicles  to  turn  out  for  street  cars,  §  4872,  pp., 

5125,  5126  (form). 
Duty  of  motorist  approaching  street  car  track,  §  4871,  pp.  5122  to 

5125  (form). 
Duty  of  one  driving  vehicle  along  or  beside  track  ahead  of  car,  § 

4875,  pp.  5129,  5130  (form). 
Duty  to  exercise  ordinary  care,  §  4866,  p.  5115  (form). 
Duty  to  look  and  listen  before  crossing  street  car  track,  §  4867,  pp. 

5115  to  5121  (form). 
Effect.  §  4890,  pp.  5142  to  5145  (form). 

What  constitutes  willful  or  wanton  conduct  or  gross  negligence 

of   defendant   precluding   defense   of,    §   4894,   pp.   5163,   5164 

(form). 

Where  defendant  guilty  of  willful  or  wanton  conduct,  §  4893,  pp. 

5162,  5163  (form). 

Going  or  remaining  on  track  to  save  property,  §  4883,  pp.  5137,  5138 

(form). 
Mistake  of  judgment  or  miscalculation  of  distances  and  speed,  §  4876. 

pp.  5130,  5131  (form). 

Necessity  that  negligence  of  traveler,  in   order  to  defeat  recovery, 

proximately  contribute  to  his  injuries,  §  4865,  pp.  5114,  5115  (form). 

Negligence  contributing  to  frightening  of  horse,  §  4877,  p.  5131  (form). 

Right  to  assume  that  defendant  will  comply  with  ordinance,  §  4880, 

pp.  5134,  5135  (form). 
Right  to  assume  that  street  railroad  will  perform  duty  as  to  giving 

warnings  and  as  to  speed,  §  4879.  pp.  5132  to  5134  (form). 
Right  to  cross  track  in  front  of  approaching  car,  §  4873,  pp.  5126  to 

5129  (form). 
Right  to  rely  on  custom  of  stopping  for  funeral  procession,  §  4881, 

pp.  5135,  5136  (form). 
Walking  unnecessarily  on  street  car  track,   §  4870,   p.  5122  (form). 
Crossing  tracks  of  another  company,  care  required,  §  1599,  p.  1847  (form). 
Deaf  persons,  duty  to,  §  4856,  p.  5099  (form). 
■   Equipment,  duty  with  respect  to  brakes,  sand  boxes,  etc.,  §  4822,  p.  5061 
(form). 
Fenders,  §  4823,  pp.  5061,  5062  (form). 
Injuries  from  sagging  trolley  wire,  §  4824,  p.  5062  (form). 
Fire  wagons  and  hose  carts,  care  required  to  avoid  collision  with,  §  4847, 

pp.  5091,  5092  (form). 
Frightening  horses,  duty  to  avoid,  §  4855,  p.  5098,  5099  (form). 
Injuries  to  motorman  of  street  car  from  collision  with  car  of  another  com- 
pany, §  4838,  p.  5081  (form). 


§§  1-539  pp.  3-1018,  In  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560.  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Last  clear  chance,  application  of  doctrine  of,  to  avoid  effect  of  contribu- 
tory negligence,  §  4891,  pp.  5145  to  5161  (form). 
Negligence  of  traveler  continuing  up  to  the  moment  of  accident,  § 
4Si!2,  pp.  5161.  5162  (form).       • 
Lights,  duty  to  carry,  §  4S32,  p.  5074  (form). 

Looking  and  listening,  duty  of  traveler  to  look  and  listen  before  crossing 
street  car  track,  §  4867,  pp.  5115  to  5121  (form). 
Duty  of  traveler  to  look  both  ways,  §  4S68,  p.  5122  (form). 
Obstruction  of  view  of  motormau  as  affecting  care  required,  §  4836,  p 

5080  (form);    §  4844,  p.  50S9  (form). 
Pedestrians,  duty  with  respect  to,  §  4848,  pp.  5092,  5093  (form). 

Liability  to  one  forced  upon  track  by  vehicle  in  street,  §  4852,  pp. 
5095,  "5096  (form). 
Presvunptions  and  burden  of  proof,  §  4838,  p.  5081  (form). 

Contributory  negligence,  §§  4895(3,  4,  5).  4896.  pp.  5165  to  5167  (form). 
Negligence  of  defendant,  §  4895,  pp.  5164  to  5166  (form). 
Proximate  cause,  burden  of  proof,  §  4894  (2,  5),  p.  5165  (form). 

Negligence  of  street  car  company  as  proximate  cause  of  accident,  § 
4861,  pp.  5108,  5109  (form). 
Signals,  duty  to  soimd,  §  4828(7),  p.  5069  (form). 

Time  and  place  of  sounding,  §  4829,  pp.  .5071,  5072  (form). 
Speed,  rate  of,  §  4831,  pp.  5072  to  5074  (form). 

Violation  of  ordinance  as  negligence.  §  4842,  pp.  5087,  5088  (form). 
Starting  car.  duty  of  motorman  where  vehicle  immediately  in  front  of 

car,  §  4830,  p.  5072  (form). 
Steam  roller,  care  required   to   avoid  collision  with,   §   4828(7),   p.   5070 

(form). 
Stopping  car,  emergency  stop.  §  48.34.  p.  5079  (form). 

When  duty  to  stop  arises.  §  4833.  pp.  5075  to  5079  (form). 
Track  or  roadbed,  defects  in  as  ground  of  liability,  §  4821,  p.  5060  (form). 
Trespasser,  duty  towards  trespassers   on   car,   §  4859,  pp.   5105  to  5108 
(form). 
Right  to  order  trespassers  off  car  while  in  motion,   §  4860,  p.  5108 
(form). 
Unavoidabh>  accident,  §  4862,  pp.  5109  to  5111  (form). 

Traveler  suddenly  going  upon  track  in  front  of  car,  §  4863,  pp.  5111  to 
.5114   (form). 
Violation  of  ordinance  as  negligence,  §  4841,  p.  5087  (form). 
Ordinance  as  to  speed,  §  4842.  pp.  ,5087,  5088  (form). 
Ordinance  regulating  movement  of  cars  when  passing  each  other,  § 
4843,  pp.  .5088,  5089  (form). 

STREETS  AND  HIGHWAYS, 

See,  also,  ]\Iunicipal  Corporations. 
Abutting  owners,  measure  of  recovery  by  for  obstruction  of  street,  §  586, 
p.  1051  (form). 
Right  to  hav(?  street  remain  unobstructed,  §  582,  p.  1049  (form). 

Iliglits  on  crossing  yf  liighway  by  railroad,  S  5s:>.  p.  10.50  (form). 
Right  to  tempor.'irily  oi)sti-uct   street,  S  5S9.  i)]).  1().">;!,  1054  (1'orm).    " 
Trees,  rights  as  to  .shade  trees  on  highways,  §  .58.5,  p.  10.50  (form). 
P.arriers,  duly  to  erect  to  prevent  injury  from  defects  in,  §  4914,  pp.  5182 
to  5184   (t'lirni). 
Duly  lo  i»lace  jiiound  excavalii)ii,  Imle,  or  oljslrnclioii,  §  4929,  pp.  5193 
to  5196  (form). 
Boundary,  highway  or  lurni»ike  as,  §  114S,  i)p.  1440,  1441  (form). 
<'ojil  holes,  duty  of  alMiltlng  owner  as  to,  §  5S8(1),  j).  10,52  (I'orni). 
Coidribulory   negligence  of  jierson   injured   by  negligent  ()])eriition  of  ve- 
hicle, uclb  in  eniergeucicH,  g  4996,  pp.  5252,  5253    (form). 
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Acts  in  emergencies,  emersencies  created  by  negligence  of  defendant, 

§  4997,  pp.  5253,  5254  (form). 
Assumption  by  pedestrian  that  motorist  will  observe  law,  §  4995,  p. 

5252  (form). 
Assumption  by  traveler  that  law  of  road  will  be  observed  or  that 

speed  will  not  be  excessive,  §  4994,  p.  5252  (form). 
Care  required  from  blind  persons,  §•  4999,  p.  5255  (form). 
Care  required  from  children,  §  4998,  pp.  5254,  5255  (form). 
Oare  required  from  person  while  waiting  to  board  street  car  §  4990a. 

p.  5250  (form). 
Care  required  in  driving  horse  with  respect  to  automobiles,  §  4984, 

pp.  524.S  to  5245  (form). 
Dozing  while  driving,  §  4985,  p.  5245  (form). 
Drunkenness  of  person  injured,  §  5000,  p.  5255  (form). 
Duty  of  pedestrians,  §  4988,  pp.  5247  to  5249  (form). 
Duty  of  pedestrian  to  look  both  ways  before  crossing  street,  §  4989,  p. 

5249  (form). 
Duty  of  spectator  at  horse  race  held  in  street,  §  4991,  pp.  5250,  5251 

(form). 
Duty  to  exercise  ordinarv  care,  §  4980,  pp.  5240  to  5242  (formi). 
Effect,  §  5002,  pp.  5256,  5257  (form). 

Doctrine  of  last  clear  chance,  §  5004,  pp.  5257,  5258  (form). 
Where  noglisence  of  defendant  consists  in  violation  of  ordinance, 
§  500.3,  p.  5257  (form). 
Error  of  judgment,  §  4996.  p.  .525.3  (form). 
Failure  to  carry  light  or  sound  signal,  §  4981,  p.  5242  (form). 
Place  of  crossing  street,  §  4992,  p.  5251  (form). 

Duty  of  pedestrian  at  places  other  than  street  crossings,  §  4993, 
pp.  5251,  5252  (form). 
Speed  and  duty  to  keep  vehicle  under  control,  §  4982,  pp.  5242,  5243 

(form). 
Standing  in  street,  §  4990,  pp.  5249,  5250  (form). 
Sudden  alteration  of  course  bv  driver  of  vehicle  without  notice  or 

warning,  §  4988,  p.  5243  (form). 
Using  horse  while  nervous  from  recent  fright,  §  4986,  p.  5245  (form). 
Violation  of  ordinance  or  statute,  §  4987.  pp.  5245,  5246  (form). 
Contributory  negligence  of  person  injured  through  defects  in  street,  §  4916, 
pp.  5185  to  5188  (form)  ;    §  4934,  pp.  5198  to  5200  (form). 
Duty  of  traveler  to  heed  warning  of  danger,  §  4936,  pp.  5200,  5201 

(form). 
Effect,  §  4938,  pp.  5201,  5202  (form). 
Knowledge  of  traveler  of  defects,  §  4917,  p.  5188  (form) ;    §  4937,  p 

5201  (form). 
Right  of  traveler  to  assume  that  street  is  safe,  §  4935,  p.  5200  (form). 
Violation  of  ordinance,  §  3982,  pp.  4312,  4313  (form). 
Crossing  by  railroad,  duty  as  to  abutting  owners  to  restore  street  to  orig- 
inal condition,  §  583,  p.  1050  (foi-m). 
Power  to  extend  across  railroad  right  of  way,  §  2260,  p.  2618  (foi-m). 
Defects  in  street  as  ground  of  liability  for  injuries,  contributory  negli- 
gence of  traveler,  §§  4916.  4917,  pp.  5185  to  5188  (form). 
Duty  of  county  to  guard  against  washouts,  §  4913,  p.  5182  (form). 
Duty  of  town  or  county  to  keep  road  in  reasonably  safe  condition,  § 

4912,  pp.  5181,  5182  (form). 
Duty  of  town  to  erect  barriers,  §  4914,  pp.  5182  to  5184  (form). 
Duty  of  town  with  respect  to  road  undergoing  repairs  or  improve- 
ment, §  4915,  p.  5185  (form). 

i§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  m  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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Negligence  of  third  person  concui*ring  with  negligence  of  defendant, 

§  4918,  p.  51S8  (form). 
Sufficiency  of  evidence  as  to  cause  of  injury,  §  4920,  p.  5189  (form). 
Defects  in  street  as  groimd  of  liability  of  private  persons  or  coi-porations. 
care  required  to  avoid  holes  in  street,  §  4923,  pp.  5190,  5191  (form). 
Collision  with  electric  light  and  power  pole,  §  4921,  p.  5189  (.form). 
Collision  with  telegraph  or  telephone  wires  or  poles,  §§  5019  to  5021, 

pp.  5270  to  5273  (form). 
Constructive  notice  of  defects,  §  4932,  p.  5198  (form). 
Contributory  negligence  of  person  injured,  §§  4934  to  4938,  pp.  5198 
to  5202  (form). 
Burden  of  proof,  §  49.S9,  p.  5202  (form). 
Duty  of  street  railroad  with  respect  to  bridge  across  street,  §  4924,  p. 

5191  (form). 
Excavations  by  public  service  companies  pursuant  to  proper  authori- 
ty. §  4925,  pp.  5191,  5192  (form). 
Injuries  caused  by  falling  of  decayed  telegraph  pole,  §  4922,  p.  5190 

(form). 
Lack  of  barriers  or  lights,  §  4929,  pp.  5193  to  5196  (form). 
Negligence  of  others  than  defendant.  §  4933.  p.  5198  (form). 
Obstructions  in  general.  §§  4926  to  4928,  p.  5192  (form). 
Violation  of  ordinance.  §  4930.  pn.  5196.  5197  (fonn). 
Establishment,  by  dedication,  §  4900,  p.  5175  (form). 

By  prescription,  §§  4000  to  4902,  pp.  5175  to  5177  (form). 
By  statutory  proceeding,  §  4900(1),  p.  5175  (form). 

Deviation  from  boundaries  prescribed  by  court  as  ground  of  lia- 
bility, §§  4905,  4906,  p.  5179  (form). 
Compensation  to  landowners  for  injuries  caused  by  building  highway, 

§  4904,  p.  5178  (form). 
Damages  for  irregularities  in  laying  out  road,  §  4906,  p.  5179  (form). 
Matters  considered  in  determining  whether  locus  in  quo  is  part  of 

highway,  ?  4903,  p.  5177  (form). 
What  constitutes  acceptance  of  street  by  city,  §  3928,  p.  4258  (form). 
Excavations  or  holes  in  street,  as  ground  of  liability  of  private  persons 
or  corporations,  §§  4923,  4925,  pp.  5190,  5191  (form). 
Duty  to  place  barriers  or  lights  around,  §  4929,   pp.   5193   to  5196 

(form). 
Violation  of  ordinance  requiring  permit  to  excavate,  §  4931,  p.  5197 
(form). 
Frightening  horses,  care  required  in  use  of  highway  to  avoid,  §  4940,  pp. 
5202,  .520:{  (form). 
Care  required  of  motorist  to  avoid,  §  4952,  pp.  5210  to  5215 ;   §§  4953, 

4954,  p.  5215  (form). 
Contril)utory  negligence  of  person  injured  through,  §  4986,  p.  5245 

(form). 
Exposing    to    fright    by    automobiles    as    contributory    negligence,    § 
4984,  pp.  5243  to  5245  (form). 
r.aw  of  the  road,  S§  49-59  to  49(i(),  pp.  .5219  to  5225  (form). 

Right  of  way,  §  4905,  pp.  5223.  5224;    §  4972,  pp.  5235,  52.30  (form). 
Violation  as  constituting  contributory  negligence,  §  4987(2,  3),  pp.  5245, 
5240  (loi  iM). 
Lights,  duty  of  vehicles  to  carry,  §  4948,  p.  .5209  (form). 

Duty   of  vehick'H  to  carry,  duly  of  motorist,  §  4979,  pp.  5239,  5240 

(form). 
Duty   to  place  around  excavation,  hole,   or  obstruction,   §  4929,   pp. 

5193    to  5196   (form). 
Failure  to   (-arry  as  cffnlriliiilni'y   negligence.   §  49S1,   ]>.   .5212  (I'orm). 
Meeting  vehicles,  law  regnhiling,  §  4962,  pp.  5221,  5222  (form). 
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Obstructions  as  nuisance,  §§  4107,  4108,  p.  4417  (form). 
As  public  nuisance,  §  4115,  p.  4420  (form). 
Duty   to  place  barriers  or  lights  around,   §  4929,  pp.  5193  to  5196 

(form). 
Legality,  §  4447,  p.  4728  (form). 

Liability  for  leaving  lumber  pile  in  street,  §  4928,  p.  5192  (form). 
Liability  of  sidewalk  contractor,  §  4926,  p.  5192  (form). 
Liability  of  street  car  company  for  permitting  snow  to  accumulate, 

§  4927,  p.  5192  (form). 

Obstruction  as  ground  of  criminal  liability,  liability  for  acts  done  as 

the  sei^ant  of  another,  §  4910,  p.  5180  (fonn). 

Public  character  of  bridge  destroyed,  §  1209,  p.  1490  (form). 

Public  character  of  place  obstructed,  §  4909,  p.  5180  (form). 

Eight  of  abutter  to  have  street  remain  unobstructed,  §  582,  p.  1049 

(form). 
Right  of  abutter  to  olistruct,  §  5S9,  pp.  1053.  1054  (form). 
Operation  of  vehicles  negligently  as  ground  of  liability,  care  required  as 
to  bicycle  riders,  §  49rj0,  pp.  5209,  5210  (form). 
Care  required  in  approaching  or  passing  street  cars,  §  4951,  p.  5210 

(form). 
Care  required  in  general,  §  4946,  pp.  5206  to  5208  (fonn). 
Care  required  of  motorists  on  approaching  horse-drawn  vehicles,   § 

4952,  pp.  5210  to  5215  (form) ;    §§  49.53.  4954,  p.  5215  (form). 
Contributory  negligence,  §§  4980  to  5004.  pp.  5240  to  5258  (form). 
Duties   of  onerator  of  automobile  and  driver   of  horse   and   wagon 

towards  each  other,  §  494.5,  pp.  5205,  5206  (form). 
Duty  of  motorist  to  sound  signal  of  warning,  §  4947,  p.  5208  (form). 
Duty  to  carry  lights,  §  4948,  p.  5209  (form). 
Injuries  to  pedestrians  or  persons  standing  or  playing  in  street,  §§ 

4967  to  4979,  pp.  5225  to  5240  (form). 
Law  of  tbe  road,  circumstances  requiring  use  of  left  side  of  road, 
§  4960,  p.  5219  (form). 
Duty  on  turning  into  another  street,  §  4963,  pp.  5222,  5223  (form). 
Duty  on  turning  back  on  sv.me  street,  §  4964,  p.  5223  (form). 
Duty  to  keep  on  right  side  of  road,  §  49.59,  p.  5219  (form). 
Law  regulating  meeting  vehicles,  §  4962,  pp.  5221.  5222  (formj ; 

§  4994(1).  p.  52.52   (form). 
Law  regulating  passing  of  one  vehicle  by  another,  §  4961,  pp. 

5219,  5220  (form). 
Priority  of  operator  of  vehicle  on  the  right,   §  4965,  pp.  5223. 

5224  (foim). 
Violation  as  proximate  cause  of  accident,  §  4966,  pp.  5224,  5225 
(form). 
Matters   considered   in   determining   Issues,    §   5010,   pp.   5262,   5263 

(form). 
Negligence  as  proximate  cause  of  accident,  §  4958,  p,  5219  (form). 
Reciprocal  rights  and  duties,  §  4944,  p.  5205  (form). 
Right  to  presume  that  others  will  obey  the  laws,  §  4963(1),  p.  5222 
(form) . 
Right  to  presume  that  others  will  not  violate  speed  regulations, 
§  4957,  pp.  5218,  5219  (form) ;    §  4963(1),  p.  5222  (form). 
Speed  as  negliiience,  §  4949,  p.  5209  (form). 
Unavoidable  accidents,  §  4943,  pp.  5204,  5205  (form). 
Violation  of  statute  or  ordinance,  §  4955,  p.  5216  (form). 

Violation  of  regulations  concerning  motor  vehicles,  §  4956,  pp. 
5216  to  5218  (form). 

?§  1-539,  pp.  3-1018,   in  vol   1:     §§  540-1129,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.   2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  ia  vol.  5. 
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Passing  by  motorist  of  horse-drawn  vehicles,  care  required,  §  4952,  pp. 

5210  to  5215  (form). 

Care  required  as  dependent  on  color  of  machine,  §  4953,  p.  5215  (form). 

Duty  to  go  to   assistance  of  driver  of  frightened  horse,   §  4954,  p. 

5215  (form). 

Passing  street  cars,  care  required  of  vehicles  in  passing,  §  4951,  p.  5210 

(form). 
Pedestrians  or  persons  standing  in  street,  injuries  by  vehicles,  §  49G7,  pp. 
5225  to  5228  (form). 
Injuries   by   vehicles,    contributory   negligence,   §§   49SS   to  499.3,   pp. 
5247  to  5252  (form). 
Duty  as  to  lilind  persons.  §  4975,  p.  5237  (form). 
Duty  of  driver  of  vehicle  when  compelled  to  proceed  on  wrong 

side  of  road,  §  4973,  p.  52.36  (form). 
Duty  of  motorist  to  keep  lookout,  to  sound  signals  and  keep  ma- 
chine under  control,  §.4971,  pp.  5232  to  5235  (form). 
Respective  rights  of,  ana  travelers  in  vehicles,  §  4969,  pp.  5230, 

5231   (form). 
Right  of  way  of  pedestrian,  §  4972,  pp.  5235,  5236  (form). 
Risxhts  of  motorist,  §  4970.  p.  5231  (form). 
Unavoidable  injuries,  §  496S,  pp.  5229.  .52.30  (form). 
Violation  of  statute  or  ordinance,  §  4976,  pp.  5237,  5238  (form). 
Violation  of  statute  or  ordinance  as  to  rate  of  speed,  §  4977,  pp. 
5238,  5239  (form). 
Persons  playing  in  street,  care  required  as  to  children,  §  4974,  pp.  5236, 

5237  (form). 
Presumntions  and  burden  of  proof,  as  to  existence  of  highway,  §  4911,  pp. 
5180,  5181  (form.). 
In  action  for  injuries  to  traveler,  §  5006.  pp.  5258  to  5262  (form). 
As  to  contributory  negligence.  §  4919,  pp.  5188,  5189  (form) ;    § 

49.39,  p.  5202  (form). 
Presumption  from  violation  of  statute,  §  5008,  p.  5262  (form). 
Res  ipsa  loquitur,  §  5007,  p.  5262.  (form). 
Proximate  cause,  burden  of  proof  as  to,  §  5009,  p.  5262  (form). 

Contributorv  negligence  of  traveler  as  proximate  cause  of  injury  to 

hin«,  §  5001,  p.  52.56  (form). 
Failure  of  motorist  to  carry  lights  as  proximate  cause  of  accident, 

§  4979,  pp.  5239,  5240  (form). 
Injuries  resulting  from  collision  of  vehicle  with  electric  light  pole,  § 

4921,  p.  5180  (form). 
Negligent  driving  of  vehicle  as  proximate  cause  of  injury  to  pedes- 

triiiii,  §  4978,  p.  .5239  (form). 
Vinlatidu  ol'  law  of  the  road  as,  §  4966,  pp.  5224,  5225  (form). 
Violiitinn  of  ordinance  as  cause  of  injury  from  falling  in  excavation, 
§  -19;!1,   p.  5197  (form). 
Ra(  "ng  horses  in  street  as  negligence,  §  4941,  p.  520.3  (form). 

Care  rinjuired  from  spectator,  §  4991,  pp.  5250.  5251  (form). 
Right  of  way,  §  4965,  pp.  5223,  5224  (form) ;    §  4972,  pp.  5235,  5236  (form). 
Runaway  horses,  liability  for  injuries  caused  by,  §  4942,  pp.  520;>,  5204 

(form). 
Signals,  duty  of  motorist  to  sound,  §  4947,  p.  5208  (foim) ;    §  4971,  pp. 
52.",2  to  52:'.5  (form). 
Failure  \<t  sound  as  contributory  negligence,  S  4981,  p.  .5242  (form). 
Speed,  of  vehicles  on  highway  as  negligence,  S  49-19,  p.  5209  (form). 

Rate   of   as   constituting   contributory    negligence,    §   4982,    pp.    5242, 
5243  (Conn). 
'As  coiit  ribntory   negligence   as  matter  of  law,  §  5002(1),  p.  5256 
(form). 
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Right  to  assume  that  rate  of  speed  of  automobile  will  not  be  exces- 
sive. §§  -41)9412).  4!)95,  p.  5252  (form). 
Violation  of  statute  or  ordinance  concerning  as  negligence,  §  495G, 
pp.  5216  to  5218  (form) ;    §  4977,  pp.  523S,  5239  (form) ;    §  4987(1), 
p.  5245  (form). 
Trees,  right  of  abutting  owner.   §  584.  p.  1050  (form). 
User,  establishment  of  highway  by,  §  4901,  p.  517G  (form). 

Extent  of  rights  acquired  bv  prescription  or  public  use,  §  4902,  pp. 
5176,  5177  (form). 
Vacation  or  abandonment,  by  failing  to  open,  §  4908,  pp.  5179.  5180  (form). 

Necessity  of  petition  to  autliorize  vacation,  §  4907.  p.  5179  (form). 
Violation  of  ordinance  or  statute  as  negligence,  §§  4930,  4931,  pp.  5196, 
5197  (form). 
Contributory  negligence,  §  3982,  pp.  4312,  4313   (form);    §  4987,  pp. 

5245.  5246  (form). 
Violation    bv   vehicles,    §§    4955.   4956.   pp.    5216   to   521S   (form);    §§ 
4976,  4977,  pp.  5237  to  5239  (form). 
Washouts,  duty  to  guard  against,  §  4913,  p.  5182  (form). 

STREET  SWEEPERS. 

In.iuries  to.  care  required  from  to  avoid  injury  from  street  car,  §  4884,  p. 
5138  (form). 

STYLE  OF  INSTRUCTIONS, 
See  Form  of  Instructions. 

SUBAGENTS, 

Compensation,  §  4269,  pp.  4527,  4528  (form). 

SUBCONTRACTOR, 

Liability  on  bond,  §  1324,  p.  1603  (form). 

SUBJACENT  SUPPORT, 

Damages  for  removal  of.  §  3861,  p.  4201  (form). 
Right  to,  §  3857,  pp.  4196  to  4198  (form). 

SUBLETTING, 

Building  or  construction  contract,  consent  to  subletting.  §  1291,  pp.  1579. 

1580  "(form). 

SUBORNATION  OF  PERJURY, 

See  Perjury. 

SUBROGATION, 

Nature  of  right,  §  2494,  p.  2787  (form). 

Right  of  buyer  on  paying  mortgage  as  part  of  purchase  price,  §  5011, 
p.  5263  (form). 

SUBSCRIBING  WITNESSES,  • 

See  Wills. 

SUBSCRIPTIONS, 

Corporate  stock,  liability  on  subscription  to,  §§  1893  to  1897.  pp.  2128  to 

2131  (form). 
Failure  of  consideration,  §*  5012,  p.  5264  (form). 

SUBSTITUTION, 

Power  of  court  to  substitute  instructions  for  correct  instructions  request- 
ed, §  497,  pp.  S90,  891. 

SUBTERRANEAN  WATERS, 

See  Waters  and  Water  Courses. 

§§  1-539,  pp.  3-lOlS.    in  vol  1;     §§  540-1929,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  aoI.  5. 
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SUICIDE, 

Evidence  of  insanity,  §  2787(5),  p.  3035  (form). 

Effect  of  attempt  at.  §  5291,  p.  5476  (form). 
Exception  from  accident  policy.  §  612,  p.  1072  (form). 
Presumption  against,  §  617,  p.  1074  (form) ;    §  3483,  pp.  3783,  3784  (form) ; 
§  4034,  p.  4345  (form). 

SUMMING  UP  EVIDENCE, 

Duty  of  court  witli  respect  to,  §  281,  p.  547. 

Province  of  court  and  jury,  objection  to,  as  involving  improper  comment 

on  weight  of  evidence,  §  38,  p.  77. 
SuSiciency  of  summary,  §  282,  p.  547. 

SUNDAY, 

Closing  place  of  business  on  Sunday,  prohibition  against  keeping  store 

open,  §  5013,  p.  5265  (form). 
Deliberations  by  jury  on,  right  of  court  to  give  additional  instructions,  § 

461,  p.  824. 

SURETYSHIP, 

See  Principal  and  Surety. 

SURFACE  WATERS. 

See  Waters  and  Water  Courses. 

SURGEONS, 

See  Physicians  and  Surgeons. 

SURVEYS, 

Adverse  possession,  effect  of  agreement  for  survey  after  acquiring  title 

by  adverse  possession,  §  739,  p.  1163  (form). 
Boundaries,  effect  as  evidence,  §  1165,  pp.  1461,  1462  (form). 

Effect  as  evidence,  sui-vey  of  county  surveyors,  §  1166,  p.  1462  (form). 
Surveys  not  made  in  compliance  with  statute,  §  1167,  pp.  1462, 
1463  (form). 

SWEARING, 

See,  False  Swearing;    Oath. 

SWINDLING, 

See  False  Pretenses. 

SWITCHES, 

See  Flying  Switches. 
SYMPATHY, 

Cautionary  instructions  against  being  influenced  by,  §  .382,  p.  694 ;   §  1767, 
p.  2047  (form) ;    §  2009,  pp.  2323  to  2326  (form). 

Duty  of  court  to  avoid  appealing  to  sympathy  of  jury,  §  383,  p.  696. 


•  T 

TABLES, 

See  Mortality  Tables. 

TACKING, 

See  Adverse  Possession. 

TAVERNS, 

See  Innkeepers. 

TAXATION, 

AsHossmrnt,  duty  of  taximyor  with  rospoct  to  description  of  land  for  pur- 
pose of,  §  5014.  p.  .5266  (form). 

Forfeiture  for  fjiilun-  to  have  lands  assessed,  §  5015,  p.  5266  (form). 

Forfeiture  for  failure  1o  liave  property  assessed  in  name  of  life  ten- 
ant, 8  5016,  pp.  5266,  5267  (form). 
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Payment  of  taxes,  bj^  tenant  as  inuring  to  benefit  of  lessor,  §  5016,  p. 
5267  (form). 
Effect  as  establishing  title  by  adverse  possession,  §  730,  p.  1157  (form). 
Effect  as  raising  presumption  of  adverse  possession,  §  733..  p.  1159 
(form). 
Place  of  taxation,  §  2168,  p.  2525  (form). 

Sale  of  land  for  nonpayment  of  taxes,  liability  of  tax  collector  for  wrong- 
ful sale,  §  5018,  pp.  5267,  5268  (form). 
Publicity  and  competition,  §  5017,  p.  5267  (form). 
Validity  of  special  tax  bills,  description  of  premises,  §  4015,  p.  4334  <form). 

TEACHERS, 

See  Schools  and  School  Disti'icts. 

TECHNICAL  WORDS, 
See  Definitions. 

TELEGRAPHS  AND  TELEPHONES, 

Contributory  negligence  as  defense  to  recovery  for  negligence  in  trans- 
mitting telegram,  §  5035(3),  p.  5282  (form) ;    §  5039,  pp.  5285,  5286 ;    § 
5040,  p.  5286  (form). 
Damages  for  default  in  transmitting  telegram,  §  5045,  p.  5289  (form). 
Bi'each  of  contract,  special  damages,  §  5050,  p.  5296  (fonn). 
Delay  in  delivery  of  telegram  for  purchase  of  stock,  §  5049,  p.  5295 

(form). 
Delay  in  sending  message  announcing  death  of  one  not  related  to 

sendee,  §  5047,  pp.  5293.  5294  (form). 
Duty  of  plaintiff  to  minimize  damages,  §  5051,  p.  5296  (form). 
Liability  as  dependent  on  whether  message  interstate,  §  5052,  p.  5297 

(form). 
Negligence  with  respect  to  telegrams  on  business  matters,  §  5048,  pp. 

5294,  5295  (form). 
Recovery  for  mental  anguish,  §  5046,  pp.  5289  to  5293  (form). 
Damages  for  failure  to  furnish  service,  §  5025,  p.  5274  (form). 
Damages  for  injuries  to  line,  §  5022,  p.  5273  (form). 
Death  message,  diligence  required  in  transmitting,  §  5028,  p.  5277  (form) ; 

§  5036(2),  p.  5283  (form). 
Delay  in  transmitting  messages,  §  5026,  pp.  5274  to  5276  (form). 

Contributory  negligence,  §  5039,  p.  5285  (form) ;   §  5040,  p.  5286  (form). 
Distinction  between  commercial  and  life  and  death  messages,  §  5028, 

pp.  5277,  5278  (form). 
Duty  not  to  receive  messages  when  imable  to  transmit  promptly,  § 

5034,  pp.  5280,  5281  (form). 
Duty  to  use  reasonable  care  to  transmit  promptly,  §  5027,  pp.  5276, 

5277  (form). 
Duty  where  addressee  of  telegram  lives  without  free  delivery  limits, 

§  5032,  p.  5280  (form). 
Mailing  telegram,  where  addressee  lives  in  country,  §  5033,  p.  5280 

<form). 
Notice  of  importance  of  prompt  transmission,  §  5029,  pp.  5278,  5279 
(form). 
Failure  to  deliver  telegram,  §  5035,  pp.  5281,  5282  (form). 

Diligence  required  in  finding  sendee  of  message,  §  5036,  pp.  5283,  5284 

(form). 
Mistake  in  address  as  excuse  for  failure,  §  5037,  pp.  5284,  5285  (form). 
Place  of  residence  of  addressee  as  excuse  for,  §  5038,  p.  5285  (form). 
Incorrect  message,  presumptions  and  burden  of  proof,  §  5044,  pp.  5288, 
5289  (form). 


§§1-539,  pp.  3-1018,   in  vol  1;     §§  540-lfl29,   pp.   1021-2150,   in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;    §§  30S6-4560,  pp.  3477-4S15,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  i"^  vol.  5. 
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Injuries  to  employees,  duty  to  furnish  safe  appliances,  §  3699,  pp.  3986, 
3987  (form). 
Duty  to  guard  against  access  of  lightning  to  telephone  lines,  §  3691 
(4),  pp.  3976,  3977  (form). 
Injuries  to  plant  or  equipment,  criminal  liability  for  cutting  wires,  §  5023, 
p.  5273  (form). 
Cutting  down  telephone  posts  or  telegraph  poles  as  malicious  mis- 
chief, §  3547,  p.  3823  (form) ;    §  3548,  p.  3823  (form). 
Measure  of  damages  for  injuries  to  line,  §  5022,  p.  5273  (form). 
Injuries  to  traveler,  injuries  by  running  against  wire,  §  5019(2),  p.  5271 
(form). 
Injuries  by  running  against  wire,  contributors'  negligence,  §  5019(1),.. 

pp.  5270,  5271  (form). 
Injuries  caused  by  falling  of  telegraph  pole,  §  5021,  pp.  5272,  5273 

(form). 
Injuries  from  sagging  telephone  wire  to  person  in  street,  liability  of 

abutting  owner,  §  587,  p.  1051  (form). 
Proximate  cause,  §  5020,  p.  5271  (form). 
Limitation  of  liability  bv   contract,  for  default  in  transmission  of  tele- 
gram, §  5042,  pp.  5287,  5288  (form).  ' 
Limitation  of  time  for  presenting  clairys  for  damages,  §  5043,  p.  5288 
(form). 
Negligence  of  plaintiff  in  failing  to  act  on  telegram  when  received  or  on 

knowledge  already  in  his  possession,  §  5040,  p.  5280  (form). 
Negligence  of  sender  in  giving  incorrect  or  insufficient  address,  §  5039, 

pp.  5285,  5286  (form). 
Night  service,  duty  to  furnish,  §  5031,  p.  5280  (form). 
Office  hours,  duty  where  message  received  after  office  hours,  §  5030,  p. 

5279  (form). 
Persons  entitled  to  sue  for  default  in  transmission  of  telegram,  §  5041,  pp. 

5286,  5287  (fonn). 
Place  of  residence  as  excuse  for  default  in  transmitting  telegram,  §  5032, 

5033,  p.  5280  (form);   §  5038,  p.  5285  (form). 
Presumptions  and  burden  of  proof,  as  to  negligence  in  transmitting  mes- 
sage, §  5036(2),  p.  5283  (form) ;    §  5044,  pp.  52S8,  5289  (form). 
Proximate  cause,   of  injuries  immediately   occasioned   by  collision   with 

wire  or  pole,  §§  5020,  5021,  pp.  5271,  5272  (form). 
Repeating  message,  liability  as  to  unrepeated  message,  §  5042(2),  p.  5288 

(form). 
Sendee,  duty  to  furnish,  §  5024.  p.  5274  (form). 

Measure  of  damages  for  failure  to  furnish,  §  .5025.  p.  5274  (form). 
Telephone  pole  in  street  as  nuisance,  §  4108,  p.  4417  (form). 

TELLER, 

Implied  autliority  of  paying  teller  to  certify  checks,  §  1014,  p.  1352  (form). 

TENANCY, 

See  Dower;    Landlord  and  Teii:int;    Life  Estates;    Tenancy  in  Common. 

TENANCY  IN  COMMON, 

CJreation  of  relation,  effect  of  renting  on  shares,  §  3291,  p.  3014  (form). 
Liability  to  coteiiiUir  for  waste,  §  505.''.,  p.  5297  (form). 
Rights  against  tliird  jiersons,  jno  nita  recovery  by  one  cotenant,  §  5054, 
p.  5297  (fonn). 
Rights  of   coli-naiit    :is  agiiiiisl    innitg.'igce  of  crop.   §   5055,  pp.   5297, 
.52!  tS  (form). 
Rights  of   third    persons,    action    against   one   of   two   cotenants  of   per- 
sonalty, §  4580,  pj).  4872,  4S73  (form). 

TENDENCIES  OF  EVIDENCE. 

Right  of  court  to  state,  §  72,  p.  125. 
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TENDER, 

Burden  of  proof,  §  5058,  p.  529S  (form). 

Effect,  §  4502,  pp.  4873.  4874  (form). 

Keeping  tender  good,  §  3277.  p.  3606  (form). 

Necessity,  performance  of  contract  of  sale,  §  4668,  p.  4928  (form). 

Sufiicienc.v  of,  §  1872.  p.  2114  (form)  ;    §  5056,  p.  5298  (form). 

Conveyance,  §  5133,  p.  5347  (form). 

Mortgage  debt,  §  1789,  p.  2059  (form). 

Necessity  of  actual  offer  of  legal  tender,  §  5057,  p.  5298  (form). 

Tender  by  tenant  of  rent,  §  3230,  p.  3579  (form), 

TESTAMENTARY  CAPACITY, 

See  Wills. 

TESTIMONY. 

See   Evidence :     Witnesses. 
Use  of  word  as  interchangeable  with  evidence.  §  397,  p.  717. 

TEXAS  CATTLE, 

Duty  of  owner  to  guard  against  spread  of  Texas  fever,  §  806,  p.  1210 
(form). 

TEXT-BOOKS, 

Propriety  of  quotations  from  test-books,  §  411,  p.  731. 

THEATERS, 

Ejection  of  patron  for  disorderly  conduct,  §  5059,  p.  5299  (form). 
Injuries!  to  patrons,  care  required  to  protect  from,  §  5060,  pp.  5299,  5300 
(form). 
Contributory  negligence,  §  5061.  pp.  5300,  5301  (form). 
Measure  of  damages,  §  5062,  p.  .5301  (form). 
Seats,  right  to  particular  seat,  mistake  in  sale  of  tickets,  §  5059,  p.  5299 
(form). 

THEFT. 

See  Burglary;    Embezzlement;    Larceny;    Receiving  Stolen  Goods;    Rob- 
bery. 

THREATS, 

See,  also.  Homicide. 
Duress  by  threats,  §  1844(1,  2),  p.  2098  (form). 

Malicious  threats  to  extort  money  or  property  as  criminal  offense,  §  5063, 
pp.  5302,  5303  (form). 
Effect  of  fact  that  money  extorted  was  actually  owing  to  accused,  § 

5065,  p.  5304  (form). 
Threat  to  prosecute  for  actual  crime,  §  5064,  p.  5303  (form). 
Rape,  threats  as  equivalent  to  force  in  making  out  crime  of  rape,  §  4512, 

pp.  4803  to  4805  (form). 
Recovery  back  of  moneys  as  obtained  under  duress  of  threats.  §  4174,  p. 

4457  (form). 
Sufficiency  of  predicate  upon  which  to  base  testimony  of  threats,  §  101,  p. 
ISfe. 

THREE  CARD  MONTE, 

Criminal  liability  for  practicing,  §  2465,  pp.  2763,  2764  (form). 

THRESHING, 

Breach  of  contract  for,  §  1881,  p.  2120  (form). 

THRESHING  MACHINE, 

Sale  of.  duty  to  satisfy  purchaser,  §  4658,  p.  4922  (form). 

TIDE  LANDS, 

See  Navigable  Waters, 

§§  1-539,  pp.  3-1018,   in  vol  1;     §§  540-1929,   pp.  1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474. 
in  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4:    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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TIMBER, 

See  Logs  and  Logging;   Trees. 
Life  tenant,  rights  as  against  remaindermen,  §  3439,  p.  3751  (form). 
Eights  of  puix-haser  of  land,  notice  of  rights  of  tliird  person,  §  5142,  p. 

5351 ;    §  5145,  pp.  5352,  5353  (form). 
Wrongful  appropriation  of,  measure  of  damages,  §  50S8,  pp.  5317  to  5319 

(form), 

TIME, 

Brokers,  time  for  completing  negotiations  in  order  to  earn  commission, 

§  1263,  pp.  1542  to  1544  (form). 
Giving  instructions,  §§  437  to  440,  pp.  795  to  799. 

Giving  additional  instructions  after  retirement  of  jury,  §§  457  to  463. 

pp.  820  to  825. 
Limitation  of  time  for  giving  instructions  by  statute  or  rule  of  court, 
§  437,  p.  795. 
Mandatory  character  of  regulations,  §  438.  pp.  79G,  797. 
Objections  and  exceptions  to  insti-uctions,  §§  509  to  511,  pp.  932  to  938. 

Extension  of  time  for  taking  exceptions,  §  511,  p.  938. 
Payment  of  compensation  for  services,  services  of  architect,  §  823,  p.  1221 

(fonn). 
Performance  of  contract,  §§  1868,  1869,  p.  2113  (form). 
Agreement  to  marry,  §  1177.  p.  1470  (form). 
Building  contract,  §§  1292,  1293,  pp.  1580,  1581  (form). 
Purchase  of  land,  reasonable  time,  §  5134,  pp.  5347,  5348  (form). 
Sale  of  personal  property,  §§  4652  to  4654,  pp.  4916  to  4919  (form). 
Pleading  and  proof,  avennents  of  indictment,  prosecution  for  abortion,  § 
570,  p.  1042  (form). 
Avennents  of  indictment,  prosecution  for  assault  and  battery,  §  908, 
p.  1276  (form). 
Prosecution  for  larceny,  §  3327(1),  p.  3660  (form). 
Prosecution  for  practicing  medicine  without  license,  §  4191,  p. 

4471  (form). 
Prosecution  for  rape,  §  4534,  p.  4828  (form), 
Civil  action  for  assault,  §  908,  p.  1276  (form). 
Reasonable  time,  duty  to  transmit  telegram  in,  §  5027,  p.  5277  (form). 

Presumption  where  agreement  to  marry  doe.s  not  specify  a  fixed  time 
for  carrying  out  agreement,  §§  1177,  1178,  p.  1470  (form). 
Requests  for  instructions,  §§  475  to  479,  pp.  853  to  860. 
Requesting  written  instructions,  §  44S,  p.  811. 
Time  of  passing  on  requests,  §  490.  p.  872. 

TOOLS, 

Safety  of,  degree  of  care  required  from  master,  §  3666,  pp.  3944  to  3946 
(form). 
Duty  of  master  with  respect  to  inspection  of  simple  tools,  §  3071,  p. 
3953  (form), 

TORPEI')OES, 

Duty  to  use  in  railroad  operations,  §  3710(4),  pp.  3996,  3997  (form). 

TORTS, 

See,  also,  titles  d(>aliiig  with  paiticular  torts  or  liartieular  relations, 
siifli  iis  Abutting  Owners;    Adjoining  Landowners;    Animals;    As- 
sault and   Battery,  etc. 
Cause  of  ijijiiry,  sniliciency  of  evidence,  §  5070,  pp.  5306,  5307  (form). 
ConscioiisnesH  of  doing  wrong  as  element  of  tort,  S  50<!6,  p.  5:!05  (form). 
Interforenef.  with  luisiness  of  i)lainti(T  as  ground  of  lijihilitv,  §  5067,  p. 
5305  (form). 
JyliiliiJity  for   preventing  an  e.xeursion  from   visiting   health  resort,  § 
5068,  pp.   5305,  5:500   (foi-m). 


INDEX  C003 

TORTS— Continued, 

Joint  defendants,  directions  as  to  form  of  verdict  and  relief  awarded,  § 

5071,  p.  5307  (form). 
Joint  tort-feasors,  apportionment  of  damages  for  killing  of  sheep  by  dogs 
having  different  owners,  §  773,  p.  1189  (form). 
Liability  of  each  for  entire  damage,  §  50G9,  p.  5306  (form). 
Parties,  right  to  recover  against  one  tort-feasor  in  absence  of  joinder  of 

others,  §  4S99,  p.  5169  (form). 
Persons  liable,  see  such'  titles  as  Partnership ;    Principal  and  Agent,  etc. 

TOTAL  DISABILITY, 

What  constitutes,  within  accident  policy,  §  590,  p.  lOGO  (form). 

TOTAL  LOSS, 

Fire  insurance,  extent  of  recovery,  §  2566,  p.  2831  (form). 

TOWAGE, 

Injuries  inflicted  by  tow,  duty  to  control  movements  of,  §  5073,  p.  5308 

(form). 
Injuries  to  tow,  liability  for,  §  5072,  p.  5308  (form). 

TOWNS, 

See  Bridges ;   Paupers ;    Streets  and  Highways. 

TRADE  UNIONS, 

See  Labor  Unions. 

TREBLE  DAMAGES, 

See  Trespass. 

TREES, 

See  Logs  and  Loggring ;   Timber. 
Maliciously  injuring,  liability  for,  §  3543,  pp.  3821,  3822  (form). 
Ownership,  trees  in  highway,  §  584,  p.  1050  (form). 

Trees  on  boundary  line,  §  642,  p.  1096  (form). 
Shade  trees  in  street,  right  of  city  to  remove,  §  3901,  p.  4236  (form). 
Theft  of,  whether  subject  of  larceny,  §  3297,  p.  3623  (form). 
Tree  warden,  rights  and  duties  of,  §  3549,  p.  3823  (form). 

TRESPASS, 

Adverse  possession,  effect  of  occasional  acts  of  trespass,  §  674,  pp.  1119, 

1120  (form). 
Animals,  right  to  talie  up  trespassing  animal.  §  791,  p.  1203  (form). 
Criminal  responsibility,  belief  of  defendant  in  right  to  enter  on  laud  as 
affecting.  §  5099,  p.  5324  (form). 
Forcible  trespass,  §  5098.  pp.  5323.  5324  (fonn). 
Malicious  trespass,  §  5096,  p.  5323  (form). 
Trespass  after  warning,  §  5097,  p.  5323  (form). 
Damages,  §  5086,  pp.  5316,  5317  (form). 

Carrying  away  personalty,  §  5087,  p.  5317  (form). 

Cutting  and  appropriation  of  timber.  §  5088,  pp.  5317  to  5319  (form). 

E)xemplary  damages,  §  5091,  pp.  5320,  5321  (form). 

Evidence  of  malice  on  question  of,  §  5092.  p.  5321  (form). 
Measure  of  recovery  as  dependent  on  whether  trespass  involuntary 

or  by  mistalie,  §  5090,  p.  5320  (form). 
Presumption  and  burden  of  proof  as  to  whether  trespass  intentional. 

§  3865,  p.  4204  (form). 
Taliing  down  and  removal  of  fence  and  gates,  §  5089.  p.  5319  (form). 
Willfulness  of  defendant's  acts  as  ground  for  treble  damages,  §  5093, 

pp.  5321,  5322  (form). 
Wrongful  search  and  seizure.  §  4752(1),  p.  5000  (form). 
Defenses,  §  5079,  pp.  5313,  5314  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1029,  pp.  1021-2150.  m  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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TRESPASS— Continued, 

Claim  or  color  of  title  in  defendant,  §  5080,  p.  5314  (form) ;   §  5103,  p. 

5236  (form). 
Title  in  third  person,  §  50S1,  p.  5314  (form). 
Killing  in  resisting  attempted  trespass.  §  3012,  pp.  .339-1  to  3397  (form). 
Lessor,  liability  to  tenant,  §  .3211,  pp.  3584,  35S5  (form). 
Municipal  corporation,  liability  for  trespass  on  lauds  abutting  on  street, 

§  3906.  pp.  4239.  4240  (form). 
Possession  of  plaintiff.  §  5074,  pp.  5309  to  5311  (form). 

Necessity  of  showing  actual  possession,  §  5078,  p.  5313  (form). 
Priorities  in  case  of  mixed  possession,  §  5082,  pp.  5314,  5315  (fonn). 
Question  of  actual  possession  as  one  for  jury,  §  5085,  p.  5316  (form). 
Sufficiency  in  general,  §  5077,  p.  5312  (form). 
Presumptions  and  burden  of  proof,  §  5083,  p.  5315   (form). 

Presumption  against  spoliator  on  question  of  damages,  §  5087,  p.  5317 

(form). 
Whether  trespass  intentional.  §  3865.  p.  4204  (form). 
Railroads,  duty  as  to  trespassers,  §§  4305  to  4311,  pp.  4558  to  4564  (form); 

§  4329,  pp.  4577  to  4580  (form). 
Street  railroads,  duty  as  to  trespassers,  §§  4859,  4860,  pp.  5105  to  5108 

(form). 
Title  of  plaintiff,  §  5074,  pp.  5309  to  5311  (form). 

Effect  of  documentary  evidence  with  respect  to,  §  5084,  pp.  5315,  5316 

(fonn). 
How  shown,  §  5076,  p.  5311  (form). 
Necessity  of  proof  of.  §  5075,  p.  5311  (form). 
Verdict,  form,  §  5095,  p.  5323  (form). 

TRESPASS  TO  TRY  TITLE, 

Matters  considered  on  issues,  effect  of  purchase  of  tax  title  as  abandon- 
ment of  previous  rights,  §  5104.  p.  5327  (form). 
Possession  of  plaintiff,  priority,  §  5101,  p.  5325  (form). 
Presumption  of  deed  or  sale.  §  5105,  p.  5327  (form). 
Questions  for  jury,  fact  of  deed  or  sale,  §  5105,  p.  5327  (form). 
Title  to  support  action,  abandonment  or  cancellation  of  contract  for  pur- 
chase under  which  plaintiff  claims,  §  5102,  pp.  5.325,  5326  (form). 
Claim  by  defendant  under  mortgage  given  by  plaintiff,  §  5103,  p.  5326 

(form). 
Sufficiency  of,  in  general,  §  5100,  p.  5325  (form). 

TRIAL  BY  COURT, 

Right  of  party  to  have  court  declare  principles  of  law  applicable  to  facts, 
§  1,  p.  3. 

TROVER  AND  CON^^ERSION, 

See,  also.  Detinue. 
Bailments,  conversion  by  bailee,  effect  of  act  of  hirer  of  horse  In  driving 
it  ))cyond  itinerary  si)ecified  in  contract  of  hiring,  §  3519(2),  p.  3806 
(form). 
Use  of  subject  of  1)ailment  for  other  purposes  than  that  for  which 
hired,  §  992,  p.  1.337   (form). 
Carriers,   liabilily  as  for  ('(uiversion  on  fiiiluro  to  deliver  goods,  §§  1400, 

1101,   1402,  IK):;,   pp.  167.S   to  1680  (form). 
Conv(!rsi()n  of  ))art  as  conv»>rsion  of  whole  of  chattel,  §  5107(3),  p.  5329 

(form). 
Damages,  §  3519(2),  p.  3800  (form)  ;    §  5109,  p.  5330  (form)  ;    §  5111,  p.  5331 
(form). 
Conversion  of  sul»ject  of  biillment  by  bailee,  §  1000,  p.  1341  (form). 
KxemiHary  dairiMgcs,  §  51i:'>,  ]►.  .");>;;2   (form). 

Iiicrciisc   of   vahic   Ihrough   liibor   jiml    cxpciKlitures  of  wrongdoer,   § 
.iS61  to  .'WOO,  pp.  1202  to   lijdl  d'oriii);     §  5112,  p.  0332  (form). 
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TROVER  AND  CONVERSION— Continued, 

Matters  considered  in  determining  cost  of  removing  property  to 
place  where  found,  §  3866,  pp.  4204,  4205  (form). 
Elements  of  cause  of  action,  §  5107,  pp.  5329,  5330  (form). 
Intent  of  defendant  as  element  of  conversion,  §  5107(3),  p.  5329  (form). 
Nature  of  action,  §  5106,  p.  5328  (form). 

Particular  transactions,  liability  of  landlord  to  tenant,  §  5109,  p.  5330 
(form). 
Liability  of  mortgagee  to  mortgagor,  §  1785,  p.  2057 ;    §  1786,  p.  2058 

(form). 
Liability  of  trustee  for  conversion  of  trust  property,  §  5115,  p.  5333 

(form). 
Liability  of  warehousemen,  §§  5177  to  5179,  pp.  5369,  5370  (form). 
Wrongful  transfer  of  corporate  stock,  §  5108,  p.  5330  (form). 
Personal  representative,  right  of  action  by,  §  2361,  p.  2694  (form). 
Proximate  cause,  liability  of  compress  company  for  destruction  of  lien  of 

plaintiff  on  cotton,  §  5110,  p.  5331  (form). 
Sheriff,  liabfiity  of,  §  4797,  p.  5032  (form). 

TRUSTS, 

Accounting  by  trustee,  credits,  §  5116,  p.  5334  (form). 

Evidence  required  to  establish,  §  5114,  p.  5333  (form). 

Liability  of  trustee  for  conversion  of  trust  property,  §  5115,  p.  5333  (form). 

TURNPIKES  AND  TOLL  ROADS, 

Injuries  to  traveler,  contributory  negligence,  §  5117(2),  p.  5336  (form). 
Duty  to  keep  road  in  safe  condition,  §  5117,  pp.  5335,  5336  (form). 

TURNTABLES, 

Attractive  nviisance,  liability  for  injuries  to  children,  §  4068(1),  p.  4378 
(form) ;    §  4068(6),  p.  4382  (form). 

TYPOGRAPHICAL  ERRORS, 

Effect,  error  in  requested  instructions,  §  480,  p.  863. 

u 

UNAVOIDABLE  ACCIDENT, 

See  such  titles  as  Carriers  of  Passengers;    Master  and  Servant;    Negli- 
gence, etc. 

UNDERSCORING, 

Propriety  of  practice,  §  401,  p.  721;   §  436,  p.  79D. 

UNDERTAKERS, 

Liabilities,  §  5118,  p.  5337  (form). 

UNDISOT.OSED  PRINCIPAL, 
See  Principal  and  Agent, 

UNDISPUTED  FACTS, 

Duty  of  court  to  charge,  §  279,  p.  545. 

Objection  of  argumentativeness  to  statement  of,  §  419,  p.  753. 
Province  of  court  and  jury,  charge  on,  as  invading  province  of  jury,  § 
69,  p.  121. 
Right  of  court  to  assume  the  existence  of,  §  78,  p.  153. 
When  facts  deemed  to  be  undisputed  so  that  court  may  assume  them, 
§  79,  p.  159. 

UNDUE  INFLUENCE, 

See  Wills. 
Ground  for  canceling  written  instrument,  §  1363,  p.  1644  (form). 
Matters  considered  in  determining  question  of,  §  2143,  p.  2506  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3083,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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UNDUE  PRO:\[INENCE, 

Duty  of  court  to  avoid  giving  undue  prominence  to  particular  matters, 
§§  431  to  436,  pp.  774  to  795. 
Applications  of  rule,  §  432,  pp.  7S4  to  789. 
Distinguishing  certain  matters  by  arbitrary  or  mechanical  devices,  § 

436,  ^p.  795. 
Distmguishing  instructions  given  on  court's  own  motion  from  those 
given  on  request  of  parties,  §  436,  p.  795. 
Limitations  of  rule  against  giving  undue  prominence  to  particular  mat- 
ters. §  434,  pp.  792  to  794. 
Repetition  of  a  phrase  or  proposition  of  law  as  giving  undue  prominence 

to  certain  features  of  a  case,  §,416,  p.  738. 
Singling  out  testimony  of  particular  witnesses,  §  433,  p.  789. 
Stating  contentions  of  a  party  at  greater  length  than  those  of  tis  adver- 
sary, §  434,  p.  792. 

UNITED  STATES  MARSHALS, 

Negligence,  duty  as  to  custody  of  property,  §  5119,  p.  5338  (form). 

UNWRITTEN  LAW, 

Adultery  with  wife  of  defendant  as  aftecting  criminal  liability  for  killing, 
§  2868,  pp.  3163  to  3165  (form). 
Revenging  unlawful  intercourse,  §  2832,  p.  3106  (form). 

USAGE, 

See  Customs  and  Usages 

USE  AND  OCCUPATION, 

Use  of  wall  of  adjoining  owner,  liability  for,  §  5120,  p.  5339  (form). 

USER, 

See  Dedication  ;    Streets  and  Highways. 

USURY, 

Banks,  liability  of,  for  taking,  §  1031,  p.  1362  (form). 

Burden  of  proof,  in  action  to  reco\er  penalty  for  taking  usury,  §  1031,  p. 

1362  (form). 
Effect,  §  5121a.  p.  5341  (form). 
Persons  liable,  liability  of  principal  on  account  of  acts  of  agent,  §  5122, 

p.  5341  (form). 
Remedies   of   debtor,    application    of   usurious   payments   to   principal,   § 
5124,  p.  5342  (form). 
Forfeiture  of  interest,  §  5121(2).  p.  5340  (form). 
Recovery  back  of  usurious  interest  paid,  §  5123,  p.  5341  (form). 

Right  as  dopiMident  upon  wiiether  usurious  payments  wore  vol- 
untarily made,  §  5125.  pp.  5342,  5343  (form;. 
What  constitutes,  §  5121,  p.  5340  (form). 

V 

VAGRANCY, 

Evidence  considered,  limiting  otfect,  §  5126,  p.  5343  (form). 

VALUES, 

See  Eminent  Domain. 
Bankruptcy  or  in.solvency,  vahiation   of  assets,  §  932,  pp.  1293,  1294;   § 
]fX)S,  I).   r.'Al   (loriii). 
Valnation  of  assets  of  bank,  jj  l(t;:7.  p.  1367  (form). 
Emiicz/.lfd   )troperty.  §  2246,  pp.  2(;02.  2603  (1\>rnil. 

Evid<'iH-e.  price  paid    for  land  as  ovidciuc  of  value  of  adjoining  land,  § 
2:',i:5,  p.  26,>t  (form). 
J'ricc  p.-iid   for  property,  S  2.'n2.  ]).  2(;.";'.  (furni). 
Insured  iiropcrly.  iirccssity  of  evidence  of  value,  §  2563,  p.  2830  (form). 
.Market  value,  dclinilion,  §  3315(1),  p.  3644  (form). 
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VALUES— Coulinued, 

Reasonable  value,  services  of  architect,  §  S22,  p.  1221  (form). 
Services  of  attorney,  §§  974  to  977,  pp.  1321  to  1323  (form). 
Stolen  pron^rty,  §§  3314,  3315,  pp.  3G43,  3644  (form). 

VEHICLES, 

See  Carriers   of  Passengers ;     Motor   vehicles ;     Streets   and   Highways. 

VENDOR  AND  PURCHASER, 

See,  also.  Deeds;    Exchange  of  Property;    Sales. 
Adverse  possession,  by  vendor  against  vendee,  §  700,  p.  113S  (form). 
Bona  fide  purchasers,  §  5141  to  5147,  pp.  5350  to  5353  (form). 
Consideration,  failure  of,  as  defense  to  action  for  purchase  price,  §  5151, 

■  p.  5354  (form). 
Defenses  to  action  for  price,  §§  5150  to  5152,  p.  5354  (form). 
False   representations   by   vendor,   measure   of   damages   recoverable   by 

purchaser,  §  2656,  p.  2905  (form). 
Notice  to  purchaser  of  rights  of  third  persons,  effect  of  possession  of 
growing  timber  as  notice,  §  5145,  pp.  5352,  5353  (form). 
Effect  of  record  as  notice,  §  5143,  pp.  5351,  5352  (form). 
Notice  of  rights  of  third  person  in  timber,  §  5142,  p.  5351  (form). 
Possession  of  land  as  notice  of  rights  of  possessor,  §  5144,  p.  5352 
(form). 
Possession  of  land  not  exclusive  of  others,  §  5147,  p.  5353  (form). 
Possession  under  unrecorded  deed,  §  5146,  p.  5353  (form). 
Who  are  bona  fide  purchasers  in  general,  §  5141,  pp.  5350,  .5351  (form). 
Performance  bv  purchaser,  defects  in  title  as  excuse  for  failure  to  per- 
form, §  5136,  p.  5348  (form). 
Effect  of  deliverv  of  certificate  of  deposit  as  payment  of  price,   § 

5137,  pp.  5348,  5349  (form). 
Sufficiency  of  offer  to  perform,  §  5135,  p.  5348  (form). 
Time  of  performance,  §  5134,  pp.  5347,  5348  (form). 
Performance   of   contract   by   vendor,   physical   condition    of  property,    § 
5131,  p.  5347  (form). 
Tender  of  conveyance,  §  5133,  p.  5347  (form). 
Title  of  vendor,  §  5132,  p.  5347  (form). 
Remedies  of  vendor,  recovery  of  price,  §  5138,  p.  5349  (form). 
Resale  by  vendor  on  default  of  purchaser,  duties  of  vendor  with  respect 
to  resale,  §  5140.  p.  5350  (form). 
Duty  of  purchaser  to  make  up  deficiency,  §  5139,  pp.  5349,  5350  (form). 
Rescission  by  mutual  consent,  §  5130,  p.  5346  (form). 

Acquiescence  by  vendee  in  repudiation  by  vendor  as  mutual  rescis- 
sion, §  5129,  p.  5346  (form). 
Rights  and  remedies  of  purchaser,  damages  recoverable  for  breach  of 
agreement  to  convey,  §  5154,  p.  5355  (form). 
Damages  recoverable  for  failure  of  vendor  to  fulfill  agreement  to 

procure  quitclaim  deed  from  third  person,  §  5156,  p.  5356  (form). 
Failure  to  carry  out  parol  promise  as  defense  to  action  for  price, 

S  5150,  p.  5354  (form). 
False  representations  as  defense  to  action  for  price,  §  5152,  p.  5354 

(form). 
Reimbursement  for  improvements  on  refusal  to  carry  out  contract, 

§  5149,  pp.  5353,  5354  (form). 
Rescission  by  vendee,  for  fraudulent  representations,  §  5127,  p.  5345 
(form). 
Fraudulent  representations  as  to  title,  §  5128.  p.  5345  (form). 
Rights  of  purchaser  on  rescission,  §  5148,  p.  5353  (form). 
Wroneful  attempt  of  vendor  to  forfeit  contract  as  ground,  §  5129, 
pp.  5345,  5346  (form). 


§§1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1029,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  347T-4S45,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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VENDOR  AND  PURCHASER— Continued, 

Riffht  to  set  up  failure  of  consideration  in  action  on  purchase-money 
note,  §  5151,  p.  5354  (form). 
Selling  land  twice,  criminal  liability,  §  2658,  p.  2906  (form). 
SBortajre,  measure  of  damages  for,  §  5155,  pp.  5355,  5356  (form). 

Right  of  vendee  to  rely  on  representations  as  to  acreage,  §  5153,  p. 
5355  (form). 

VEKEREAL  DISEASE, 

Defense  to  action  for  breach  of  promise  to  marry,  §  11S0(1,  2),  p.  1471 
(form). 

VENUE, 

Cautionary  instructions  as  to,  §  366,  p.  673. 

Degree  of  proof,  proof  beyond  reasonable  doubt,  §  310,  p.  586. 

Necessity  of  instructions  on  question  of,  §  144,  p.  293 ;    §  310,  p.  586 ;    § 

467,  p.  831. 
Particular  prosecutions,  bigamy,  §  1059,  p.  1378  (form). 

Forgery,  §  2011,  p.  2861  (form). 

Larceny,  §  3318,  p.  3&47  (form). 

VERDICT, 

See,  also,  Agreement  of  Jury. 
Authority  of  less  than  twelve  to  render  verdict,  oral  directions  with  re- 
spect to,  §  446,  p.  809. 
Determination  by  lot,  cautionary  instructions  against,  §  384,  p.  698. 
Form,  action  against  carrier  for  damages,  §  1400,  p.  1678  (form). 

Action  against  joint  defendants,  §  4445,  pp.  4723,  4724  (form) ;   §  5071, 

p.  5307  (form). 
Action  for  libel  or  slander,  §  3426,  p.  3743  (form). 
Action  for  malicious  prosecution,  §  35S7,  p.  3S5S  (form). 
Action  for  trespass,  §  5095,  p.  5323  (form). 
Action  for  wrongful  death,  §  2126,  p.  2496  (form). 
Action  on  building  contract,  §  1303(3),  p.  1589  (form). 
Bastardy  proceedings,  §  1053,  p.  1373  (form). 
Civil  action  for  assault  and  battery,  §  919,  p.  1287  (form). 
Civil  cases  in  general,  §  387,  p.  704. 
Condemnation  proceedings,  §  2320.  p.  2658  (form). 
Criminal  cases,  §  1954(4),  p.  2191  (form). 

Designation  of  place  of  imprisonment,  §  388,  p.  706. 

Duty  to  acquit  of  one  offense  on  conviction  of  another,  §  389,  p. 

7()6. 
rrosecution  for  burglary,  §  1359,  p.  1641  (form). 
Prosecution  for  homicide,  §  3082,  pp.  3470  to  3472  (form). 
I'rosecution  for  rape,  §  4550,  p.  4841  (form). 
Trial  of  plea  of  former  acquittal,  §  1935(2),  p.  2165  (form). 
Where  defense  of  insanity  is  set  up  in  prosecution  for  homicide, 
§  3083,  p.  3472  (form). 
Necessity  that  instruction  as  to  be  in  writing,  §  446,  p.  808. 

Right   to   give  oral  directions  as  to  in  capital  cases,  §  446,  p. 
S09. 
Procr'(Hlings  for  removal  of  ollicer,  ^  4120.  p.  4423  (form). 
R(>cHlling  .hiry  to  instruct  as  to  form,  §  460,  p.  823. 
Quoficiit   venlitt,    cautionary    instruction    against,   §   384,   p.   698. 
Special  verdi<rt,  see  Special  Interrogatories. 

VERTIfJO, 

Exception   frfjm    accident   policy   of  accidents  caused  by,  §   604,  p.   1066 
(form). 

VESSEUS. 

See  ColHslon  ;    SliiMiing. 
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VETERINARY  DENTISTS, 

8*^6  Dentists. 

VICE  PRINCIPALS, 

See  Master  and  Servant. 

VICIOUS  ANIMALS, 
See  Animals. 

VIEW, 

Obstruction  of,  see  Railroads ;    Street  Railroads. 

VIEW  OF  PREMISES, 

Effect  as  factor  in  deliberations  of  jury,  §  380,  p..  603. 

Condemnation  proceedings,  §  2317,  pp.  2655  to  2657  (form). 
VINT)ICTIVE  DAMAGES, 

See  Damages. 

VOLUNTARY  PAYMENTS. 

See  Payment. 
VOLUNTEER, 

Brokers,  compensation  for  services  rendered  as  mere  volunteer,  §  1230d), 

pp.   1509,  1510  (form). 
Master  and  servant,  recovery  for  injuries  to  volunteer,  §  3617,  p.  3892 
(form). 

w 

WAGER, 

See  Gaming. 
Necessity  of  putting  up  cash  to  constitute  wager,  §  2730,  p.  2967  (form). 

WAGES, 

See  Master  and  Servant. 
Apprentices,  right  of  with  respect  to,  §  811,  p.  1214  (form). 

WAIVER, 

Alteration  of  instruments,  waiver  of  objection  to,  §  742(1),  p.  1167  (form). 
Arbitration,  right  to  hearing  before  arbitrators,  §  816,  p.  1216  (form). 
Bills  and  notes,  waiver  of  particular  matters,  notice  of  dishonor,  §  1108, 
p.  1410  (form). 
Waiver  of  particular  matters,  presentment  of  note  for  payment,  § 
1107,  p.  1410  (form). 
Protest  of  note,  §  1109,  p.  1410  (form). 
Broker,  waiver  by,  of  terms  of  contract  of  pledge,  §§  1245,  1246,  pp.  1524 

to  1526  (form). 
Building  and  loan  associations,  waiver  of  rights  under  contract  with,  § 

1327,  p.  1605  (form). 
Building  contract,  waiver  of  delay  in  performance,  §  1293,  p.  1581  (form). 
Burden  of  proof  to  show,  §  1245,  p.  1524  (form). 
Condition  imposed  by  party  on  signing  contract  that  others  sign,  §  1823,  p. 

2088  (form). 
Discharge  of  servant,  waiver  of  grounds,  §  3613,  p.  38S6  (form). 
Exemptions,  waiver  of  right  to,  §  2371,  pp.  2701,  2702  (form). 
Fencing  track,  right  to  have  railroad  company  fence,  §  4467,  p.  4743  (fonn). 
How  piOven,  §  1416,  p.  1688  (form). 

Insurance,  waiver  of  conditions  in  policy,  accident  insurance,  §  615,  pp. 
1073,  1074  (form). 
Waiver  of  condition  in  policy,  fire  insurance  policy,  §§  2522  to  2531, 
pp.  2804  to  2810  (form). 
Life  insurance  policy,  §§  3468  to  3473,  pp.  3775  to  3778  (form). 
Mutual  benefit  insurance,  §§  4023,  4024,  pp.  4339,  4340  (form). 

§§  1-539,  pp.  3-1018,   In  vol  1;     §§  540-1929,   pp.   1021-2150,  in  vol.  2;     §§  1930-3085,  pp.  2160-3474, 
inj  vol.  3;    §§  3086-4560,  pp.  3477-4845,  in  vol.  4;    §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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WAIVER— Coutinued, 

Liens,  waiyer  of  particular  liens,  lien  of  bailee  for  repairs,  §  988,  p.  1333 
(form). 
Waiver  of  particular  liens,  lien  of  chattel  mortgage,  §  1782,  p.  2056 
(form). 
Lien  of  lessor,  §  3286,  p.  3611  (form). 
Warehousemen's  lien  tor  storage,  §  5176,  p.  5369  (form). 
Marriage  agreement,  breach  of  agreement  to  marry,  §  1183,  p.  1472  (form). 
Objections  and  exceptions,  §§  506  to  508,  pp.  929  to  932. 

Waiver  of  rule  as  to  time  of  taking.  §  509,  p.  935. 
Performance  of  contract  in  general,  §  1874,  p.  2115  (form);    §  1880,  pp. 

2118,  2119  (form). 
Requests  for   instructions,   waiver   of  requirement  that   requests   be  in 
writing,  §  486,  p.  868. 
Waiver  of  right  to  request,  §  466,  pp.  828,  829. 
Rescission,  waiver  of  particular  matters,  grounds  for  rescission  of  sub- 
scription to  corporate  stock,  §  1897,  p.  2131  (form). 
Waiver  of  particular  matters,  right  to  rescind  release  or  settlement, 
§  4581,  p.  4864  (form). 
Right  to  rescind  sale  for  breach  of  warranty,  §  4704,  pp.  4965, 
4966  (form). 
Sale,  waiver  of  particular  matters,  breach  of  warranty,  §§  4700,  4701,  pp. 
4963,  4964  (form). 
Waiver  of  particular  matters,  condition  in  contract,  §  4743,  pp.  4995, 
4996  (form). 
Condition  precedent  to  passing  title,  §  4682.  pp.  4937,  4938  (form). 
Defects  in  goods,  §  4663,  pp.  4924,  4925  (form) ;    §  4667,  p.  4927 

(form). 
Improper  inspection  by  buyer,  §  4665,  p.  4926  (form). 
What  constitutes,  as  question  of  law,  §  87,  p.  170. 
Written  instructions,  waiver  of,  §  447,  p.  810. 

WAR, 

Effect  as  suspending  running  of  statute  of  limitations,   §   727,   p.   1154 

(form). 
Obstruction  of  enlistment  in  military  forces  as  criminal  offense,  §  5158, 
p.  5358  (form). 
Necessitv  of  showing  intent  to  influence  particular  person,  §  5159,  p. 
5359  (form). 
Sedition  act,  liability  for  violation  of,  §  5157,  p.  5357  (form). 

WARDEN, 

Tree  warden,  duties  and  liabilities,  §  3549,  p.  382:1  iforni). 

WAREHOUSEMEN, 

Carriov,  extent  of  liability  as  wareliouscnian.  §  1111.  p.   l(iS5   (form). 

When  railroad  coniijany  liable  as  warehou.seni.-in  and  not  as  carrier, 
§  1411,  p.  1684  (form). 
Compensation  of  wareliouscnien,  delivery  of  identical  jji-operty  stored  as 
coiulition  precedent  to  recovery,  *)  5171,  ]).  53(i7  (I'orni). 
Liability   for  storage  of  one  purchasing  goods  in  warehouse,  §  5174, 

J).  5.''>6S  (form). 
Iyial)ility  of  purchaser  of  receipt  for  storage,  §  5175,  i>.  5469  (form). 
Kigiils  where  goods  damnged  l)y  liis  n(\L;iigence,  §  5170,  pp.  5366,  5367 
(form). 
Control  by  wareliouscnien  of  goods  stored,  rigid  to  pledge  for  own  debt, 

g  5](;::,  p.  5361    (form). 
Convcrsif)!!    liy    warclionscnicn.    (icfi'Msc   oT   slor.Mgc   due,    §   5179,   p.   5370 
(form). 
Lial)ilily   predicated    upon  conversion   Ijelure  loss  of  goods  by  lire,  § 
51 7H,  p.  5370  (Cor Ml). 
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WAREHOUSEMEN— Continued, 

Refusal  to  deliver  except  on  payment  of  excessive  charges.  §  5177. 
p.  5369  (form). 
Express  company,  degree  of  care  required  to  be  exercised  by,  as  ware- 
houseman, §  1413,  p.  168G  (form). 
Injuries  to  goods,  degree  of  care  required  as  to  subject  of  bailment,  § 
5165,  pp.  5362,  5363  (form). 
Injuries  caused  by  bursting  of  water  main,  §  5167,  pp.   5364,  5365 

(form). 
Injury  from  heavy  rain.  §  5166,  pp.  5368,  5364  (form). 
Liability  for,  in  general,  §  5164,  p.  5361  (foi-m). 
Measure  of  damages,  §  5169,  p.  5366  (form). 
Interest  of  warehousemen  in  goods  stored  as  insurable  interest,  §  24S6. 

pp.  27S0,  2781  (form). 
Lien  for  storage,  effect  of  mixing  goods  belonging  to  different  owners,  § 
5173,  pp.  5367,  5368  (form). 
Right  as  dependent  on  place  of  storage,  §  5172,  p.  5367  (form). 
Right  to  as  dependent  on  return  of  identical  property  stored,  §  5171, 

p.  5367  (form). 
Waiver  of  lien,  §  5176,  p.  5369  (form). 
Performance  of  contract,   return  of  particular  goods  stored,   §  5162,   p. 

5361  (form). 
Presumptions  and  burden  of  proof,  in  action  for  injuries  to  goods,  §  5168, 

p.  5365  (form). 
Unfitness  of  warehouse  for  purpose  of  custody  of  certain  goods,  effect  of 

knowledge  of  bailor  of  unfitness,  §  995(1),  p.  1339  (form). 
Warehouse  receipts,  effect  of,  as  standing  in  place  of  property,  §  5161,  pp. 
5360,  5361  (form). 
Right  of  transferee,  §  5160,  p.  5360  (form). 

WARRANT, 

See  Arrest :    False  Imprisonment. 
Search  warrant,  see  Searches  and  Seizures. 

WARRANTY, 

See  Sales. 

WASTE, 

Liability  as  between  cotenants.  §  5053,  p.  5297  (form). 
Liability  of  tenant  for  burning  straw,  §  3252,  p.  3591  (form). 
Life  tenant,  liability,  §  5180,  p.  5370  (form). 

WATC?HMEN, 

Fire  insurance,  conditions  of  policy,  §  2520,  p.  2802  (form). 

WATERS  AND  WATER  COURSES, 

Boundf.ry,  river  or  stream  as,  §§  1149.  1150.  pp.  1441  to  1443  (form). 
Damages,  diversion  of  surface  waters,  §  4010,  p.  4332  (form). 

Flooding  of  riparian  lands,  §  4013,  pp.  4333.  4334  (form) ;    §  5200,  pp. 
5393,  5394  (form). 
Measure  of  damages  for  injuries  to  crops,  §§  5202,  5203,  p.  5396 

(form). 
Overflow  caused  by  obsti-uction  by  bridge,  §  5201,  p.  5395  (form). 
Rule  where  flooding  results  in  benefit  as  well  as  damage,  §  5204, 
p.  5396  (form). 
Injury  to  riparian  owners  from  logging  operations,  §  5209,  p.  5398 

(form). 
Obstruction  of  subterranean  water  course,  §  5221,  p.  5409  (form). 
Violation  of  agreement  with  respect  to  water  rights,  §  2076,  p.  2439 
(form). 

i?'l-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in.  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  6. 
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WATERS  AND  WATER  COURSES— Continued, 

Diversion  of  tiow  of  water  from  ^^■ater  course,  right  to  divert,  §  5182,  p. 
5374  (form). 
Subterranean  water  course,  §  5220,  p.  5409  (form). 
Easements,  damages  for  violation  of.  §  5226,  p.  5412  (form). 

Reciprocal  easements,  right  of  landowner  to  have  pond  maintained 
on  his  land,  §  5225,  pp.  5411.  5412  (form). 
Flood  caused  by  extraordinary  storm,  liability  of  city,  §  4002,  pp.  4327, 

4328  (form). 
Flooding  of  premises  caused  by  defects  in  water  plant,  measure  of  lia- 
bility of  city,  §  3919,  pp.  4248,  4249  (form). 
Flooding  of  riparian  lauds  as  ground  of  liability,  burden  of  proof  in  ac- 
tion for  injuries  caused  by,  §  5198,  p.  5392  (form). 
Duty   of  railroad    company   in   constructing   bridge   or   embankment 

across  water  course,  §  5190,  pp.  5378  to  5383  (form). 
Duty  on   excavating  near  river   to   provide   against  ordinary  floods 

from  river  breaking  into  excavation,  §  5192,  p.  5384  (fonn). 
Duty   to  avoid   obstruction   of  water  course  to  damage  of  riparian 

owner,  §  5187,  pp.  5376,  5377  (form). 
Injuries  caused  by  extraordinary  floods,  or  act  of  God,  §  5194,  pp. 

5385  to  5387  (form). 
Liability  of  contractor  for  damming  up  creek  in  course  of  drainage 

work,  §  5189,  p.  5378  (form). 
Liability  of  irrigation  company  for  causing  overflow,  §  5193,  p.  5384 

(form). 
Liability  of  one  purchasing  premises  after  creation  of  nuisance  there- 
on obstructing  water  course,  §  5191.  pp.  5383.  5384  (form). 
Measure   of  damages,   §    4013.   pp.   43.33,   4334    (form);     §  5195(4),  p. 
5390  (form) ;    §  5200,  pp.  5393,  5394  (form) ;    §  5201,  p.  5395  (form) ; 
§§  5202  to  5204,  p.  5396  (form). 
Obstruction   of   subterranean   water   course,   §    5219,   pp.    5408,    5409 
(form). 
Measure  of  damages,  §  5221,  p.  5409  (fonn). 
Prescriptive  riirht  to  maintain  dam,  §  5188,  p.  5377  (form). 
Proximate  cause  of  injury,  §  4012,  p.  4333  (form);    §  5195,  pp.  5387 
to  5.391   (form). 
Neijligence  of  defendant  co-operating  with  act  of  God  in  causing 

injury,  §  5197.  pp.  5391,  5392  (form). 
Negligence  of  defendant  co-operating  with  other  causes  in  pro- 
ducing overflow,  §  5196,  p.  5.391  (form). 
Sufficiencv  of  evidence  to  apportion  to  defendant  its  share  of  dam- 
ages, §  5199,  p.  5393  (form). 
High-water  mark,  definition,  §  1149,  p.  1441  (form). 

Injuries  to  rii)arian  owners  by  logging  operations.  §  5205,  p.  5.397  (form). 
Consent  of  riparian  owner  to  operations,  §  5207,  p.  5397  (form). 
Duty  to  a'.'oi(l  uiniecossary  damage  to,  §  .5206,  p.  5397  (form). 
Measure  of  dainnges,  §  .5209,  p.  ,5.'>98  (form). 
I'l-oxiinalo  cause  of  injuries.  §  5208,  pp.  5.397,  5398  (form). 
Inland  lakes,  what  are  within  meaning  of  statute  concerning  fishing  in 

such  lakes,  §  25S5,  p.  2844  (form). 
Irrigation,  liability  of  irrigation  company  for  failure  to  furnish  water, 

§  522S.  p.  5413  (form). 
Obstruction  of  water  course,  see  "Flooding  of  riparian  lands  as  ground 
of  linJillity."  sujira,  this  title. 
Obstruction   and   diversion   of  miiung  dC'bris  onto  lands  of  riparian 

o\vn(r,  S  .".S.'r;.  p.   1196  (Corni). 
Proximate  cause  of  dcilli  of  jicison.  §  4073,  pp.  4387,  4388  (form). 
Percolating  waters,  see  "Siililcrraiiciin  or  jicrcolating  waters,"  infra,  this 

title. 
J'oliution  of  wateis,  liability  of  city,  §  4003,  p.  4328  (form). 
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Liability  of  city  to  one  buying  yroyerty  with  linowledge  of  acts  of 

city,  §  4004,  p.  4328  (form). 
Measure  of  damages,  §  4009,  p.  4332  (form) ;    §  5223,  p.  5411  (form). 

Avoidable  consequences,  §  5224,  p.  5411  (form). 
Riglit  of  riparian  owner  to  liave  water  come  to  liim  unpolluted,  § 
5222,  pp.  5410,  5411  (form). 
Proximate  cause,  flooding  of  riparian  lands,  §  4012,  p.  4333  (form) ;    §§ 
5195  to  5197,  pp.  5387  to  5392  (form). 
Injuries  from  surface  water,   §  5214,  pp.  5404,  5405  (form). 
Liability  of  defendant  for  injuries  caused  by  logs  of  others,  §  5208, 

pp.  5397,  5398  (form). 
Obstruction  as  proximate  cause  of  death,  §  4073,  pp.  4387,  4388  (form). 
Public  use,   appropriation  of  water   rights  to,   compensation,   §   2265,   p. 

2615  (form) ;    §  1.286.  p.  2635  (form). 
Public  water  supply,   iniuries  caused  by  defectiye  water  main,  §§  3912 
to  3914,  pp.  4244,  4245  (form). 
Right  of  city  against  customer  wrongfully  diverting  water,  §  5227. 
p.  5412  (form). 
Springs,  liability  for  destruction  of,  §  3858,  pp.  4198,  4199  (form) 
Liability  for  diverting  water  of,  §  5218,  pp.  5407,  5408  (form). 
Subterranean  or  percolating  waters,  compensation  to  landowner  for  de- 
priving him  of  rights  in  percolating  watei's  for  public  use,  §  2287, 
pp.  2636,  2637  (form). 
Damage  for  obstruction,  §  5221,  p.  5409  (form). 
Liability  for  causing  subsidence  of  adjoining  land  by  withdrawal,  § 

645,  p.  1099  (form). 
Subterranean  water  course,  liability  for  obstruction,  §  5219,  pp.  5408, 
5409  (form). 
Presumptions  and  burden  of  proof  as  to  existence  of,  §  5216,  p. 

5407  (forniK 
Rights  in,  §  2287,  pp.  2636,  2637  (form) ;    §  5217,  p.  5407  (form). 
Rigbt  to  divert  to  nonriparian  lands,  §  5220,  p.  5409  (form). 
What  constitutes,  §  5216,  pp.  5405  to  5407  (form). 
Surface  waters,  diversion  upon  adjoining  lands,  right  to  divert,  §  5210,  pp. 
5398,  5399  (form). 
Duty  as  to  rainwater  falling  on  roof,  §  643,  p.  1096  (form). 
Duty  in  constructing  railroad  to  avoid  interference  with  natural  flow, 
§  5211,  pp.  5400  to  5403  (form). 
Right  of  adjacent  owner  who  has  sold  right  of  way  to  railroad 
company,  §  5212,  pp.  5403,  5404  (form). 
Liability  of  city  for  diversion  of,  §  4005.  p.  4329  (form). 

Diversion  in  changing  grade  of  street,  §  3897.  p.  4234  (form). 
Diverting  into  water  course,  §  4006,  pp.  4329,  4330  (form). 
Liability  to  lower  owner  for  diversion  resulting  from  cultivation  of 

land,  §  5213,  p.  5404  (form). 
Measure  of  damages  for  diversion  of,  §  4010,  p.  4332  (form). 
Proximate  cause  of  injury,  §  5214,  pp.  5404,  5405  (form). 
Title  to  maintain  action,  against  riparian  owner  for  unreasonable  use,  § 
5188,  p.  5376  (form).  ^ 
For  injuries   to  land,  injuries  from  surface  water,  §  5215,  p.  5405 
(form). 
"Use  of  water,  injury  to  lower  riparian  owner  by  casting  debris,  etc.,  into 
stream,  §  518*5.  pp.  5375.  5376  (form). 
Right  to  use  as  between  riparian  owners,  §  5183,  p.  5375  (form). 
Right  to  use  stream  for  floating  logs,  §  5205,  p.  5397  (form). 
Riglit  to  use  water  course  for  mining  purpose,  §  5222,  p.  5410  (form). 
What  is  reasonable  use,  §  5184,  p.  5375  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in.  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  3. 
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Washing  away  of  bridge  by  Hood,  recovox-y  by  lower  riparian  owner  for 

resulting  injuries,  §  1219,  p.  1497  (form). 
Water  course,  liability  for  removal  from  land  of  another,  §  2174,  p.  2530 
(form). 
What  constitutes  water  course,  §  5181,  pp.  5373,  5374  (form). 
Subterranean  water  course,  §  5216,  pp.  5405  to  5407  (form). 
Water  mains,   negligence  of  city   with  respect  to,   §§   3912   to  3914,   pp. 
4244,  4245  (form). 

WAYS,  WORKS  AND  MACHINERY, 

Duty  of  master  to  provide  safe  ways  for  servants,  §  366S,  pp.  3947,  3948 
(form). 

WEAPONS, 

See,  also.  Deadly  Weapon. 
Carrying  weapons  or  concealed  weapons,  as  criminal  offense,  §  5229,  p. 
5414  (form). 
Capacity  of  weapon  to  inflict  injury,  §  5230,  pp.  5414,  5415  (form). 
Carrying  unloaded  weapon,  §  5231,  p.  5415  (form). 

Excuse  for  carrying,  carrying  weapon  between  place  of  residence  and 
place  of  business,  §  5236,  p.  5416  (form). 
Carrying  weapons  to  kill  animaj,  §  5233,  p.  5415  (form). 
Carrying  weapon  to  return  to  owner,  §•  5238,  p.  5417  (form). 
Excuse  for  carrying  weapon  in  general,  §  5232,  p.  5415  (form). 
Right  of  traveler  to  carry  weapon,  §  5235,  p.  5416  (form). 
Right  to  arm  in  anticipation  of  attack  upon  person,  §  5234,  p. 

5416  (form). 
Right  to  carry  weapon  for  purpose  of  having  repaired,  §  5237, 
pp.  5416,  5417  (form). 
Exhibition  of  weapon  in  a  rude  and  threatening  manner  as  criminal  of- 
fense, §  5240,  p.  5418  (form). 
Negligence  in  handling  weapons,  as  constituting  assault  and  battery,  § 
852,  p.  1243  (form). 
As  ground  of  civil  liability,  §  5241.  p.  5418  (form). 
Contributory  negligence,  §  5243,  p.  5420  (form). 
Pointing  gun  at  another,  §  5242,  pp.  5418  to  5420  (form). 
Criminal  liability  for  homicide  resulting  from,  §  2890,  p.  3181  (form). 
Killing  by  wanton  and  reckless  firing  of  pistol  as  constituting  volun- 
tary manslaughter.  §  2881,  pp.  3174,  3175  (fornit 
Pointing  weapon  at  another,  as  criminal  offense,  §  5239,  pp.  5417,  5418 
(form). 
As  criminal  offense,  malice  as  element  of  offense,   §  5239,  p.  5418 

(form). 
As  negligence  constituting  ground  for  civil  liability,  §  5242,  pp.  5418, 
5419  (form). 
*  Homicide  occurring  while  pointing  a  pistol  at  another  in  violation  of 

statute  as  involuntary  manslaughter,  §  2887,  pp.  3179,  3180  (form). 

WEEDS, 

Duty  of  railroad  to  exterminate,  §  4296,  p.  45.14  (form). 
Duty  of  tenant,  §  3251,  p.  3590  (form). 

WEI(;nT  OF  EVIDENCE, 

See  Expression  of  Opinion   oii   Weight  of   Kvidcnco. 

WEIOHTS   AND   MEASURES. 

Statutory   regulation  of  weight    of  loaf  of  bread,   criminal  liability  for 
viohithig,   §   5244,  p.  5121    (loiiii). 

WEI.LS. 

rerformiiiicc  of  cdiilract  to  dig,  §  J288,  i».  157(!  (fonii). 
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Public  wharves,  care  required  with  respect  to  safety  of,  §  5245,  p.  5422 
(form). 

WHISTLES, 

Negligence  with  respect  to  sounding,  failure  to  sound,  §  4.'')73,  pp.  4629 
to  4637  (form). 
Negligence   with   respect   to  sounding   stationary   whistle,   §  4057,   p. 
4370  (form). 

WIFE, 

See  Husband  and  Wife. 

WIFE  BEATING, 

Criminal  liability  of  husband,  §  3107,  pp.  .3492,  3493  (form). 

WILD  LANDS, 

Adverse  possession,  §  680,  p.  1124  (form). 

WILLS, 

Capacity  to  make  will,  actual  insanity  as  test  of  testamentary  incapacity, 
§  5277,  pp.  5461,  5462  (form). 
Ability  to  comprehend  relation  to  those  who  may  or  ought  to  be  ob- 
jects of  testator's  bounty,  §  5266,  pp.  54.50,  .5451  (form). 
Definition  of  testamentary  capacity,  §  5262,  p.  543S  (fonn). 
Eccentric  or  extreme  opinions   on   certain   matters,   §  5276,  p.  5461 

(form). 
Effect  of  drunkenness  or  intemperate  habits,  §  5268,  pp.  5452,  .5453 

(form). 
Effect  of  fact  that  testator  appeared  sane,  §  5278,  pp.  5462,  5463  (form). 
Effect  of  insane  suspicion  or  aversion,  §  5275,  p.  5461  (form). 
Effect  of  old  age  and  impaired  intellect,  §  5271,  pp.  5455  to  5457 

(form;. 
Effect  of  partial  insanity,  monomania,  or  delusions,  §  5274,  pp.  545>> 

to  5461  (form). 
Effect  of  probate  of  will  as  evidence  of,  §  5292.  p.  5476  (form). 
Effect  of  sickness  and  weakness  of  body  or  weakness  of  mind,  §  5270, 

pp.  5453  to  5455  (form). 
Effect  of  use  of  narcotics  or  morphine,  §  5269,  p.  5453  (form). 
Elements  of  sound  and  disposing  mind  and  memory,  §  5264,  pp.  5439  to 

5149  (form). 
Failure  of  memory,  §  .5272,  p.  5457  (form). 
Lack  of  comprehension  of  nature  and  effect  of  provisions  of  will,  § 

5267,  pp.  5451,  5452  (form). 
Lucid  interval,  §  5280,  p.  5463  (form). 

Distinction  between  lucid  interval  in  delirium  and  in  general  in- 
sanity, §  5277(2),  p.  5461  (form). 
Matters  considered  on  question  of,  §  5285,  pp.  5470,  5471  (form). 
Consideration  of  character  of  will,  §  5286,  p.  5471  (form). 
Consideration  of  declarations  of  testator,  §  5290,  pp.  5475,  5476 

(form). 
Effect  of  attempt  at  suicide,  §  5291,  p.  5476  (form). 
Effect  of  disregard  of  claims  of  near  relatives,  §  5289,  p.  5475 

(form). 
Unnatural  or  unjust  disposition   of  property,   §  5287,   pp.   5471 

to  5474  (form). 
Wisdom  and  prudence  of  disposition  of  property,  §  .5288,  pp.  5474, 
5475  (form). 
Mental  condition  prior  or  subsequent  to  execution  of  will,  §  5279, 
p.  5463  (form). 

§§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4S45,  ia  vol.  4;  §§  45€l-o361,  pp.  4S49-5o64,  in  vol.  5. 
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Presumptions  and  burden  of  proof  as  to,  §  52S2,  pp.  5464  to  54G9 
(form) ;   §  5307(2),  p.  5493  (form). 
Presumption   as  to  iufluenco  at   time  of  maldng  will  of  insane 

delusions,  §  5283,  p.  54G9  (form). 
Presumption  from  failure  to  name  relatives  in  will,  §  5284,  p. 
5469  (form). 
Requirement  of  capacity  to  do  business  generally,  §  5265,  pp.  5449, 

5450  (form). 
Scope  of  inquiry  in  general,  §  5263,  pp.  5438,  5439  (form). 
Weight  and  sufficiency  of  evidence,  §  5293,  pp.  5476  to  5478  (form). 
Weight   of  attestation  to   will   and  of  testimony  of  subscribing 

witnesses,  §  5296,  pp.  5478,  5480  (form). 
Weight  of  expert  testimony,  §  5294.  p.  5478  (form). 
Weight   of   testimony   of  attending  physicians,   §   5295,   pp.  5478   to 

54S0  (form). 
What  constitutes  insane  delusions  or  monomania,  §  5273,  pp.   5457, 
5458   (form). 
Codicil,  capacity  to  make,  §  5281,  p.  5464  (form). 

i'.xecuiion  as  republication  and  conflrraation  of  original  will,  §  5319, 
p.  5506  (form). 
Confidential   relations,   presumption  of  undue  influence  from,   §   5307(1), 

p.  5492  (form) ;   §  5308.  pp.  5494,  5495  (form). 
Construction,  property  included  in  devise,  §  5327,  p.  5510  (form). 

Provision  for  payment  of  expenses  of  last  illness,  §   5328,  p.   5510 
(form). 
Contract  to  make,  sufficiency  of  evidence,  §  4815,  pp.  5046,  5047  (form). 
Declarations  of  contestants  limiting  effect,  §  5312,  p.  5500  (form). 
Declarations    of   testator,    consideration   of   upon   question   of  undue   in- 
fluence, §  5311,  pp.  5499,  5500  (form). 
Consideration  on  testamentary  capacity,  §  5290,  pp.  5475,  5476  (form). 
Effect  as  controlling  construction  of  will,  §  5.329,  pp.  5510,  5511  (form). 
Effect  of  declarations,  prior  to  execution  of  will,  inconsistent  there- 
with. §  5247,  p.  5430  (form). 
Execution,  burden  of  proof,  §  5259,  p.  5437  (form). 

Knowledge  or  imderstanding  by  testator  of  contents  of  will,  §  5249, 

pp.  5431,  5432  (form). 
Matters  relating  to  signing  by  testator,  §§  5250  to  5253,  pp.  5482  to 

5434  (form);    §  5257,  p.  5436  (form). 
Matters  relating  to  signing  by  witnesses,  §§  5254,  52.55,  p.  5435  (form). 
Keccssity  of  adducing  testimony  of  subscribing  witnesses-,  §  5260,  p. 

5438  (form). 
Proof  by  other  than  subscribing  witnesses,  §  5261,  p.  5438  (form). 
Requisites  in  general,  §  5248,  pp.  5430,  5431  (form). 
Sufficiency  of  acknowledgment  of  will,  §  5250,  p.  5432  (form). 
Fraud,  as  ground  for  setting  aside  will,  §  5297,  pp.  5480,  5481  (form). 
P.urrlcn  of  proof,  §  5298,  p.  5481  (form). 
Katificjition  of  will  procured  by,  §  5318,  p.  5.506  (form). 
Holograpliit;  will,  presumption  that  testator  signed  before  attesting  wit- 
nesses, §  5257,  p.  54:'.(J  (form). 
Insane  delusions,  ])rosumplion  as  to  influence  of  at  time  of  making  will, 
§  528."',,  J).  5160  (form). 
Whiit  const itules,  §  527.".,  pp.  54.57,  54.58  (form). 
Knowlfdgo  of  attesting  witnesses  of  character  of  instrument  attested,  § 

5266,  i.p.  5435,   -yilW,  (form). 
Knowledge  or  undcrstMnding  Ijy  testator  of  contents  of  will,  necessity,  § 
5249(3).  p.  51.32  (form). 
Presumption,  S  .51' 19(1,  2),  ])p.  5431,  .54.32  (form). 
Monomania,  wliat  c(HistiUitc.s,  g  5273,  pp.  5457,  5458  (form). 
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Nuncupative  will,  lack  of  opportunity  to  make  written  will  as  essential 

to  validity,  §  525S,  p.  5436  (form). 
Presumptions   and    burden  of  proof,   due   execution   of   will,   §   5259,   p. 
5437  (form). 
Due  execution  of  will,  holographic  will,  §  5257,  p.  5436  (form). 

Siirning    by   witnesses    at   request   of    testator,    §    5254,    p.    5435 

(form). 
Understanding  by  testator  of  contents  of  will,  §  5249(1,  2),  pp. 
5431,  5432  (form). 
Fraud  in  procuring  will,  §  5298,  p.  5481  (form). 

Revocation  of  will,  inference  from  destruction  of  one  of  two  copies, 
§  5326,  pp.  5509,  5510  (form). 
Inference  from  non-production  of  copy,  §  5324,  p.  5509  (form). 
Testamentary  capacity,  §§  5282  to  5284,  pp.  5464  to  5469  (form);    § 

5307(2),  p.  5493  (form). 
Undue  influence,  §  5307,  pp.  5492  to  5494  (form);    §  5308,  pp.  5494, 
5495  (form). 
Probate  of  will,  effect  as  evidence  of  testamentary  capacity,  §  5292,  p. 

5476  (form). 
Revival  by  destruction  of  subsequent  will,  §  5325,  p.  5509  (form). 
Revocation,  §  5320,  p.  5506  (form). 

Burden  of  proof,  §  5321(1),  p.  5507  (form) ;   §  5322,  p.  5508  (form). 
By  cancelling  or  destroying  will,  §  5322,  pp.  5508.  5509  (form). 
By  making  another  will,  §  5321,  pp.  5507,  550S  (form). 
Effect  of  destruction  of  duplicate  copy,  §  5323,  p.  5509  (form). 
Presumption  from  destruction  of  one  of  two  duplicate  copies,  §  5326, 

pp.  5509,  5510  (form). 
Presumption  from  non-production  of  duplicate  copy,  §  5324,  p.  5509 
(form). 
Right  to  make  will,  §  5246,  pp.  5427  to  5430  (form). 

Controlling  effect  of  declarations  of  testator  before  execution  of  will, 

§  5247,  p.  5430  (form). 
Right  to  give  property  to  whom  testator  pleases,  §  5246,  pp.  5429. 
5430  (form). 
Signature  by  testator,  necessity  of  signing  or  of  acknowledgment  of  signa- 
ture in  presence  of  attesting  witnesses,  §  5253,  pp.  5433,  5434  (form). 
Necessity  that  attesting  witness  see  testator  sign,   §  5252,  p.  5438 

(form). 
Presumption  as  to  time  of  affixing  in  relation  to  signatures  of  wit- 
nesses, §  5257,  p.  5436  (form). 
Signing  at  end  of  will,  §  5251,  p.  5433  (form). 
Sufficiency  of  acknowledgment,  §  5250,  p.  5432  (form). 
Signing  by  witnesses,  necessity  of  request  from  testator  that  witnesses 
sign.  §§  5254,  5255.  p.  5435  (form). 
Presumption  as  to  signing  at  request  of  testator,  §  5254,  p.  5435  (form). 
Testamentary  capacity,  see  Capacity  to  Make  Will,  supra,  this  title. 
Undue  influence,  advice,  pursuasion  or  entreaty  as,  §  5302,  pp.  5487  to  5489 
(form). 
Effect,  §  5314,  pp.  5503,  5504  (form). 

As  against  beneficiary  not  participating  in,  §  5317,  p.  5506  (form). 

Necessity  of  re-execution  of  will,  §  5318,  p.  5506  (form). 

Undue  influence  affecting  only  part  of  instrument,  §  5316,  p.  5505 

(form). 
Validity  of  will  as  dependent  upon  whether  undue  influence  is  op- 
erative at  very  time  of  making  will,  §  .5315,  p.  5505  (form). 
Ill  will  towards,  or  dislike  of  contestants,  §  5305,  pp.  5491,  5492  (form). 

|§  1-539,  pp.  3-1018,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  iu  vol.  5. 
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Influence  obtained  by  affection  and  kindness,  §  5304,  pp.  5490.  5491 

(form). 
Influence  of  legal  adviser  as,  §  5::;o:j,  pp.  5489  to  5490  (form). 
Matters  considered  in   determining  issue,   §   5309,   pp.   5495  to  5498 
(form). 
Consideration  of  meretricious  relation  between  testator  and  ben- 

eflciary,  §  5310,  pp.  5498.  5499  (form). 
Declarations  of  testator  prior  or  subsequent  to  execution  of  will, 
§  5311,  pp.  5499,  5500  (form). 
Method  of  subverting  free  agency  of  testator,  §  5301,  p.  5487  (form). 
Misrepresentations  as  constituting,  §  5306,  p.  5492  (form). 
Necessity  that  free  agency  of  testator  be  destroyed,  §  5300,  pp.  5484 

to  5487  (form). 
Opportunity  to  exercise  as  evidence  of,  §  5310,  p.  5499  (form). 
Presumptions  and  burden  of  proof,  §  5307,  pp.  5492  to  5494  (form). 
Presumption  from   relation  of  beneficiary   and   testator,   §  5308,  pp. 

5494,  5495  (form). 
Republication  and  confirmation  of  will  procured  by,  effect,  §  5319,  p. 

5506  (form). 
Sufficiency  of  evidence,  §  5313,  pp.  5500  to  5508  (form). 

Requirement  of  stronger  proof  than  in  case  of  deed  or  contract, 
§  5313(1),  p.  5501  (form). 
What  constitutes  in  general,  §  5299.  pp.  5481  to  5484  (form). 

WITCHES, 

Effect  of  belief  in,  as  defense  to  crime,  §  2790(1),  p.  3037  (form). 

WITHDRAWAL  OF  INSTRUCTIONS, 

Cure  of  erroneous  instruction  by  its  withdrawal,  §  539,  p.  1017. 

Manner  of  withdrawal,  §  456,  p.  819. 

Necessity  of  written  withdrawal,  §  445,  p.  805. 

Power  of  court,  §  455,  p.  817. 

Recalling  jury  for  purpose  of,  §  460.  p.  823. 

Sufficiency  in  general,  §  456,  p.  818. 

WITNESSES, 

See,  also.  Accomplices. 
Balancing  one  witness  against  another,  invading  province  of  jury.  §  05,  p. 

lis. 

Competency,  defect  in  reasoning  powers  caused  by  disease,  §  5330,  p.  5514 
(form). 
Province  of  jury  with  respect  to  determining,  §  93,  pp.  177,  178. 
Riglit  of  husband  or  wife  in  ))astardy  proc(M'dlng  to  give  evidence  of 
nonaccess,  S  1052,  p.  1374  (form). 
Credibility,  absent  witnesses,  cautionary  instruction  as  to  credibility,  S 
157,  p.  314. 
Al)S('nt  witnesses,  effect  of  stipulation,  §  5350,  p.  5554  (form). 
Acc<)iiiplicf>s.  SS  172  to  "177,  pp.  .338  to  352. 

( "mist  riling  instructions  as  a  wliole,  §  .535,  p.  1004. 
Corroboration,  SS  175,  176,  pii.  ;!45  to  .347;    §§  1980,  1981,  pp.  2230 

to  22.''.8  (foiin). 
Provinc(t  of  jury,  §  21,  p.  :',7t. 
ArcuRcd  as  witness.  SS  1(!6  to  171.  pp.  .".25  to  .'137;    §  .5.345.  pp.  5545 
1o  55.52  (form). 
CoMstruing  inst  riurt  ions  as  a  whole,  §  .53.5,  p.  1004. 
Power  of  cr.iirt  to  Instruct  with  n-siicct  to  credibilitv,  §§  15,  16,  pp. 
28.  .•;). 
Appearance  and  di'incanor  of  witni'ss,  §  '2{'i,  p.  H. 
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Application  of  maxim  falsus  in  uno,  etc.,  necessity  and  propriety  of 
instructions,  §  178,  p.  352. 
Sufficiency  of  instructions.  §  179,  pp.  355  to  358. 
Argumentative  instructions,  §  418,  p.  752. 

Character  or  reputation  of  witness  as  affecting,  §  149,  p.  302 ;    §  5334 
(15),  p.  5.526  (form);    §  .53.35,  p.  .5532  (form). 
Personal  knowledge  of  juror  of  character,  §  378,  p.  G91. 
Reputation  for  veracity,  §  154,  p.  314. 
When  instructions  in  respect  to  proper,  §  154,  p.  .313. 
Children,  §  155,  p.  314. 

Power  of  court  to  caution  as  to  crediV)ility,  §  9.  p.  21. 
Coindictee  of  defendant,  §  163,  p.  321 ;   §  5346,  p.  5552  (form). 
Codefeudant  turning  state's  evidence,  §  163,  pp.  321,  322. 

Province  of  jury,  §  21,  p.  37. 
Comparative  credibility  of  different  classes  of  witnesses,  power  of 

court,  §  12,  p.  25. 
Complainant  in  bastardy  proceedings,  matters  considered  in  deter- 
mining, §  1050,  p.  1.373  (form). 
Conduct  of  witness  while  off  the  stand,  §  153,  p.  313. 
Conflict  between  physical  facts  and  testimony.  §  5338,  p.  5541  (form). 
Consideration  of  youth  of  witness,  §  155,  p.  314. 

Contradictory  statements  as  affecting,  §§  181,  182,  pp.  .361  to  363 ;    § 
5337,  pp.   5537  to  5541  (form). 
Determination  of  question  whether  witness  has  made  such  state- 
ment, §  23,  p.  39.  .        .      ,  ^.^o- 
Limiting  effect  of  evidence  as  to,  §  3067,  p.  3455  (form);    §  oo3( 

(7.  9),^  pp.  5540,  5541  (form). 
Necessity  or  propriety  of  instructions,  §  149,  p.  303. 
Province  of  jury,  §§  23.  24,  pp.  39  to  41. 
Corroboration,  §  156,  p.  314. 

Accomplices.  §§  175,  176,  pp.  345  to  .347;    §§  1980,  1981^  pp.  22.i0  to 

22.38  (form).  ^_         ...    . 

Complaining  witness   in   criminal    case,   §   ol3(,   pp.   oul2,    o.jio 

Complaining  witness  in  prosecution  for  adultery.  §  669.  p.  1108 

Complaining  witness   in   prosecution   for  seduction,   §   4778,   pp. 

5019  to  5021  (form);   §  4779,  pp.  5021,  5022  (form). 
Province  of  jury,  §  8.  p.  18 ;    §§  67,  68,  pp.  119,  120. 
Witness  against  whom  impeaching  testimony  has  been  given,. fe 
156,  p.  314. 
County  attorney,  §  161.  p.  319.  .        ,.  ■     r.  ^f  i„.v 

Demeanor  of  witness,  instructions  upon  as  invading  province  of  juin. 

De\eetives^or  informers,  §  153,  p.  311;    §  161,  p.  319;    §  2166,  p.  2522 

(form) ;    §  5349.  pp.  5553.  5554  (form).  . 

Power  of  court  with  respect  to  cautionary  instructions,  §  9,  p.  /i  • 

§  20.  p.  34. 
Eight  of  court  to  bolster  up  credit,  §  8,  p.  1 » . 
Duty  of  court  to  instruct  in  general,  §  146,  p.  298. 
Duty  of  jury  not  to  act  arbitrarily,  §  152,  pp.  oO_^6  to  308 
Employees  of  party  as  witnesses,  §  159,  p.  ol<  ;    §  5344,  pp.  o,>i4. 

Exfglei-S  of  witnesses  as  affecting,  §  2315,  p^  2654  (form). 
False  testimony  as  affecting,  §  22.  pp.  37  to  39;    sS^  I'S  to  180,  pp 
352  to  361;    §  5336,  pp.  5533  to  5o37  (form).      


-  ^.s^-^^:sL^,^^S:  .S%r^'»  S^^.SS^:  ^vST"'- 
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Corroboration  of  part  of  testimony  not  shown  to  be  false,  §  180, 
pp.  359  to  361. 

Limiting  riglit  to  disregard  part  of  testimony  not  shown  to  be 
false  to  cases  where  not  corroborated,  §  ISO,  p.  359. 

Necessity  of  request  for  instruction  involving  maxim  "falsus  in 
uno,"  etc.,  §  178,  p.  352. 

Province  of  jury,  §  22,  p.  37. 

Singling  out  particular  witness  for  comment,  §  183,  p.  366. 

Testimony  of  accused,  §  170,  p.  336. 
General   rules  for  testing  or  factors  to  be  considered  in  general,  § 

153,  p.  308;    §  5334,  pp.  5516  to  5532  (form). 
Honest  mistake  of  witness,  as  affecting,  §>  5336(4),  p,  5534  (form). 
Illiterate  witness,  §  153,  p.  310, 
Impeachment,  by  direct  contradiction,  §  9,  p.  21. 

Corroboration  of  witness  against  whom  impeaching  evidence  has 
been  given,  §  9,  p.  22 ;    §  156,  p.  314. 

Credibility  of  impeached  witnesses,  §  150,  p.  303. 

Duty  of  court  to  instruct  as  to,  §  147,  p.  299. 

Effect  of  impeaching  testimony  as  affecting  credibility  of  testi- 
mony of  accused,  §  169,  p.  335. 

Effect  of  impeaching  testimony  as  preventing  jury  from  believing 
witness,  §  5333,  p.  5516  (form). 

Evidence   of   good   character   to   rebut  impeaching  testimony,   § 
5342,  p.  5544  (form). 

Method  of  impeaching  in  general,  §  5335,  pp.  5532,  5533  (form). 

Province  of  jury,  §  S,  p.  IS;    §  9,  p.  21;    §  5335.  p.  5532  (form). 

•Right  of  jury  to  disregard  testimony  of  impeached  witness,  §  152, 
p.  307. 

Eight  to   instruction  to  disregard  testimony  of  impeached  wit- 
ness,  §  151,  pp.  305,  306. 

Showing  bad  character  of  witness,  §  53.39,  p.  5542  (form). 

Sho^^■ing  bad  reputation  for  truth  and  veracity,  §  5340,  pp.  5542, 
5&43  (form). 
Indian  witnesses.  §  12,  p.  25. 
Interest  or  bias  as  affecting,  §§  159  to  163,  pp.  316  to  321. 

Ignoring  interest  of  party,  §  165,  p.  325. 

Province  of  jurJ^  §§  13,  14,  pp.  26,  27. 

Singling  out  party  for  comment,  §  164,  pp.  322  to  325. 

Testnnouy  of  accused,  §  16S,  p.  331. 
Jury  as  judges  of  credibility,  §§  6  to  27,  pp.  12  to  42. 

Acc-used  as  witness,  §§  15,  16,  pp.  28  to  31. 
.    Children  as  witnesses,  §  9,  p.  21. 

Comparative  credibility  of  difierent  classes  of  witnesses,  §  12, 
p,  25. 

CoiToboration,  §  8,  p.  18 ;    §  67,  p.  119. 

Demeanor  of  witness,  §  26,  p.  41. 

Detectives,  §  8,  p.  17 ;    §  9,  p.  21  ;    §  20,  p.  34. 

Effect  of  contradictory  statements.  §§  23.  24,  pp.  39,  40. 

Effect  of  false  testimony,  §  22,  pp.  37  to  39. 

Effect  of  station  in  life,  §  25,  p.  41. 

Impeached  witnesses,  §  9,  p.  21.    . 

Interest  of  witness,  88  1.''.,  14,  pp.  26,  27. 

Power  of  coin-t  to  jjoint  out  matters  to  be  or  not  to  be  consider- 
ed in  passing  on,  S8  10,  11,  pp.  23,  24. 

Proprietv  of  instruction  that  jury  are  exclusive  judges  of  credi- 
bility, §  367,  p.  675. 

Prosecuting  witness.  §  IS,  p.  .33. 

Sinuling  out  lor  purpose  of  Instructing  as  to  credibility,  §  27, 
p.  42. 
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Testimony  of  accomplices,  §  21,  p.  35. 

Testimony  of  codefeudants  in  criminal  cases,  §  21,  p.  37. 

Testimony  of  wife  or  relative  of  parties  in  criminal  cases,  §  10. 

p.  33. 
TJuimpeached  witnesses,  §  8,  p.  18. 
When  credibility  dpcmed  one  of  law.  §  9,  p.  23. 
Whether  witness  has  been  successfully  impeached  as  jury  ques- 
tion, §  8,  p.  IS;    §  5335,  p.  5.5.32  (form). 
Lack  of  corroboration  of  accused,  §  17,  p.  33. 

Limiting  effect  of  evidence  only  admissible  as  affecting,  §  295.  p.  567. 
Contradictory  statements,   §  3067,  p.  3455   (form) ;    %  5337(7,  9), 
pp.  5540,  5541  (form). 
Limiting  right  to  believe  witnesses,  §  9,  p.  20.  ' 

Limiting  right  to  disbelieve  witnesses,  §  8,  p.  16. 
Mental  capacity  as  factor  affecting,  §  148.  p.  .300 ;    §  1.53,  p.  311. 
Necessity  and  suflBciency  of  instructions,  §§  146  to  184,  pp.  298  to  367. 
Negative  directions  as  to  consideration  of  matters  bearing  on,  §  10, 

p.  23. 
Particular  matters  considered  in  passing  on,  §  153,  pp.  308  to  313. 
Particular  witness  or  class  of  witnesses,  propriety  of  instructions  di- 
rected at,  §  27,  p.  42. 
Parties  as  witnesses,  §  5343,  p.  5544  (form). 

Effect  of  delay  in  bringing  action,  §  153,  p.  311. 
Ignoring  interest  of  party,  §  165,  p.  325. 
Singling  out  for  comment,  §  164,  p.  322. 
Police  officers,  §  161,  pp.  319,  320. 
Positive  directions  as  to  matters  to  be  considered  in  determining,  8 

11,  p.  23. 
Post  office  inspector,  §  161,  p.  319. 
Presumption  as  to  honesty  of  witnesses.  §  150.  p.  303. 
Presumption  as  to  veracity,  §  5331,  pp.  5514.  5515  (form). 
Prior  conviction  of  crime  as  affecting,  §  9,  p.  22. 
Promise  of  immunity  as  affecting.  §  1.59,  p.  317. 
Prosecuting  witnesses.  §  160.  p.  318. 

Bastardy  proceeding.  §  160,  pp.  318,  319. 

Necessity  of  corroboration,  §  669,  p.  1108  (form);    §§  4.547,  4548 

pp.  4837  to  4840  (form). 
Prosecution  for  abortion,  §  575.  p.  1044  (form). 
Prosecution  for  rape,  §§  4546  to  4548,  pp.  4836  to  4840  (form). 
Province  of  jury,  §  18,  p.  33. 
Reconciling  testimonv  of  witnesses,  duty  of  jury,  §  150,  p.  304 ;    § 

1765,   pp.  2045.  2046   (form). 
Refusal  of  instructions  because  of  other  instructions  given,  §  148,  p. 

300. 
Relatives  of  accused  in  criminal  case.  §  162,  p.  321 ;    §  5347,  p.  55.53 
(form). 
Province  of  jury,  §  19,  p.  33. 
Reputation  for  veracity,  §  154.  p.  314. 
Request  for  instructions,  necessity.  §  146.  p.  298. 

Effect  of  false  testimony,  §  178,  p.  352. 
Right  or  duty  of  juiy  to  believe  witnesses,  §■  150,  pp.  303  to  .305. 

Notwithstanding  impeaching  .testimony,   §  5333,  p.   5516   (form). 
Right  or  duty  of  jurv  to  disbelieve  witnesses,  §  151,  pp.  30.5.  306;    § 

5332,  pp.  5.515,  5516  (form). 
Sheriffs,  §  161,   p.  319. 
Singling  out  for  comment,  §§  183,  184,  pp.  363  to  367 ;    §  433.  p.  780. 

§  1-539,  pp.  3-1018,  In  vol  1;  §§  540-1929,  pp.  1021-2150.  in  vol.  2;  §§  1930-30S5,  pp.  2160-3474, 
in  vol.  3;  §§  3086-4560.  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4S49-5564,  in  vol.  5. 

Inst.to  Juries— 381 
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Province  of  jury,  §  27,  p.  42. 
Singling  out  party.  §  164,  pp.  322  to  325. 
Statement  of  counsel  with  respect  to  witnesses  as  affecting  credibility, 
§  5341,  p.  5514  (form). 
Station  in  life,  instructions  with  respect  to  as  invading  province  of 

jury,  §  25.  p.  41. 
Sufficiency  of  evidence  as  basis  for  instructions,  §  149,  p.  302. 
I'ndue   prominence    of    testimonv    of   particular    witnesses,    duty    to 

avoid,  §§  183,  184,  pp.  363  to  367 ;    §  433,  p.  7S9. 
Unimpeached  witnesses,  power  of  court  to  instruct  as  to  credibility, 

§  8,  p.  18. 
T'nsworn  statement  of  defendant,  §  171,  p.  336. 
Where  witnesses  directlv  contradict  each   other,   §  5332(3),   p.   5516 

(form) ;    §  5334(9,  10),  pp.  5520,  5521  (formt. 
Wife  of  accused,  §  162,  p.  321 ;    §  5348,  p.  5553  (form). 
Dissuading  witness  from  testifying  in  cause  as  criminal  offense,  §  4118(2), 

p.  4422  (form). 
Explaining  meaning  of  words  of  witnesses,  §  360.  p.  664. 
Number  of  witnesses  as  element  in  determining  preponderance  of  evidence, 
§  255,  p.  492. 
Duty  of  court  to  instruct  with  respect  to,  §  255,  p.  494. 
Right  of  court  to  instruct  upon,  §  64,  p.  117. 

WORDS  AND  PHRASES, 
See  Definitions. 

WORK  AND  LABOR, 

Implied  agreement  to  pay  for  work  perfoi'med,  §  5351,  pp.  5555  to  5557 
(form). 
Defense  that  permission  to  do  work  induced  by  false  representations, 

§  5354,  p.  5561  (form). 
Liability  of  religious  society,  §  4585,  p.  486*)  (form). 
Right  to  compensation  for  services  performed  as  member  of  family 

for  another  member,  §  5353,  pp.  5557  to  5561  (form). 
Services  rendered  in  friendly  capacity,  §  5352,  p.  5557  (form). 
Part  performance  of  express  contract,  right  of  recovery  where  other  party 

has  prevented  full  performance,  §  5356,  p.  5562  (form). 
Reasonable  worth  of  services,  recovery  of  in  absence  of  agreement  as  to 
price,  §  5355,  pp.  5561,  5562  (form). 
WORKMEN'S  COMPENSATION  ACT, 

Elements  of  cause  of  action  under,  §  5337,  p.  5503  (form). 
Injuries  for  which  compensation  made,  §  5358,  i).  5563  (form). 

Necessity  of  showing  death  due  to  injuries  received  in  course  of  em- 
ployment, §  5359,  p.  55(>:^  (form). 
Liability  of  master  not  complying  with  act,  §  5360,  p.  5564  (form). 
Presumptions  and  burden  of  proof,  §  5361,  p.  5564  (form>. 

WltECKS, 

Duty  to  remove  wreck  from  navigable  stream,  liability  for  injuries  caused 
by  deflection  of  current,  §  4012,  pp.  4351,  4352  (form). 

wRrrnoN  iNSTRTxmoNs, 

Cure  of  error  in  giving  oral  instructions,  subseiiucnt  re<lnction  to  writing, 
8  449,  pp.  SI  2,  813. 
Taking  down  by  court's  steJiogr;ii)h('r  of  oral  ins!  ruction,  §  449,  p.  813. 
Duty  to  put   iiistruclioris  in  writing,  in  absence  of  statute,  §S   141,  442,  p. 
8fK). 
Rule  inid.T  statutes,  8S  'U3  to  418,  pp.  JSOO  to  812. 

Appliciit  ion  of  rule  re(|uiring  to  instructions  given  after  retire- 
ment ot  Jury,  g  4(!1.  i).  824. 
Limitations  of  rule  requiring,  §  446,  pp.  805  to  809. 
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WRITTEN  INSTRUCTIONS— Continued, 

Explanations,  right  to  make  verbally,  §  445,  p.  805. 
Modification  orally  of  written  instructions,  §  445,  p.  804. 
Numbering  instructions,  §  450,  p.  814. 

Objections  to  oral  cliarge,  method  of  making  objection,  §  517,  p   012-    § 
520,  p.  952. 
Time  of  making  objection,  §  509,  p.  9.34 ;    §  .510,  p.  9.37. 
Reduction  of  instructions  to  writing,  sufficiency,  §  449,  p.  812. 
Requests  for  instructions,  necessity  that  requests  be  in  writing,  §§  485, 

486,  pp.  865  to  868. 
Bequests  for  written  instructions,  manner  and  time  of  preferring.  §  448, 
p.  811. 
Waiver,  §  529,  p.  970. 
Signing  and  sealing,  necessity,  §  451,  p.  814. 
Waiver  of  failure  to  reduce  charge  to  writing,  §  447,  p.  810;    §  507,  pp. 

931,  932 ;    §  510,  p.  938 ;    §  529,  p.  9G9. 
Withdrawal  of  instruction  orally,  §  445,  p.  805. 

WRITTEN  INSTRUMENTS, 

See  Evidence. 

X 

X-RAY  MACHINE, 

Liability  for  negligence  in  using,  §  4202,  p.  4480  (form) ;    §  4215.  p.  4485 
(form). 

§§  1-539,  pp.  3-lOlS,  in  vol  1;  §§  540-1929,  pp.  1021-2150,  in  vol.  2;  §§  1930-3085,  pp.  2160-3474, 
in  vol.  3;  §§  30S6-4560,  pp.  3477-4845,  in  vol.  4;  §§  4561-5361,  pp.  4849-5564,  in  vol.  5. 
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